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CHAIR:
We’re here today for a public hearing before the New Hampshire Site Evaluation Committee and Docket 2004-01, pursuant to RSA 162-A.  The membership of this Commission includes the Commissioners and Directors of a number of State agencies as well as specified key personnel from various State agencies.  So at this point, I’d ask the members to identify themselves and give their name and title for the record.  If we could just start with Mr. Dupee?


MR. DUPEE:
Brook Dupee, here with me is Commissioner John Steven, Department of Human Services.


MR. STEWART:
Harry Stewart, Water Division Director Department of Environment Services.


MR. SCOTT:
Robert Scott, Air Director for Department of Environment Services.


MR. WALLS:
Michael Walls, Assistant Commissioner Department of Environment Services.


MR. GETZ:
Tom Getz, Chairman of Public Utilities Commission and Vice Chair of this Committee and I’ll be the presiding officer this afternoon.


ATTORNEY M. IACOPINO:
My name is Michael Iacopino, I’m not on the Committee.  I am the counsel to the committee.


MS. MANOOGIAN:
My name is Maryann Manoogian and I’m the Director of the Office of Energy and Planning.


MR. PEROGAN:
My name is Doug Perogan (ph).  I’m a utility engineer at the Public Utilities Commission.


MR. PERRY:
My name is Lee Perry, I’m Executive Director of New Hampshire Fish & Game Department.


ATTORNEY V. IACOPINO:
I’m Vince Iacopino.  I’m on Michael Iacopino’s staff.


VICE CHAIR:
And I’ll note for the record that we do have a quorum to conduct this hearing.

Our agenda today includes one item.  That’s the joint application by AES Londonderry and ABN AMRO Bank for approval to transfer equity interests in AES Londonderry under RSA 162-A.  In this joint application the petitioners seek approval from the Site Evaluation Committee to transfer the equity in AES Londonderry from AES Holdings, a subsidiary of the AES Corporation to a new entity owned by a consortium represented by ABN AMRO as agent.

     At this hearing the Site Evaluation Committee will hear evidence and arguments bearing on whether the Committee should grant or deny the joint application.  The joint applicants and the interveners, Sustainable Design & Development have each provided pre-filed testimony.  The Town of Londonderry, also an intervener, has not filed any pre-filed testimony.  Can we take appearances from the parties at this time?


ATTORNEY SMITH:
Thank you, Mr. Chairman.  For the record, my name is Gregory Smith from the McLane, Graf, Raulerson & Middleton  law firm.  With me is my partner Barry Needleman, to my immediate right.  We appear here representing AES Londonderry, one of the co-applicants for the transfer.  Mr. Moffett I think would like to introduce others who are here with us and then I’ll proceed.


ATTORNEY MOFFETT:
Yes.  Mr. Chairman, good afternoon.  I’m Howard Moffett from the law firm of Orr and Reno in Concord.  With me is my partner Doug Patch, directly behind me, well known to the Committee I believe.  Also here today are Steve Bissonnette who is an officer with ABN AMRO Bank, one of the co-applicants;  Greg Bray from the law firm of Milbank, Tweed, Hadley & McCloy in Los Angeles.   They are counsel to ABN AMRO Bank NV.  And Dan Scarborough, who is vice president of North American Energy Services.  You will hear from Mr. Bissonnette and from Mr. Scarborough as witnesses later in the hearing.  Thank you.


VICE CHAIR:
At this point what we’re going to do is just take appearances from the parties of record and then there are three preliminary matters that we’re going to address and then we’ll turn to -- I’ll discuss it with the -- what the procedure is we’re going to use this afternoon.  Is there someone here from Sustainable?


ATTORNEY CHAMPAGNE:
Yes.  Joceline Champagne from Cronin and Lassonde (ph).


VICE CHAIR:
Good afternoon.  Is there anyone here from the Town of Londonderry?  I’ll make note that there is no indication that there is appearance on behalf of the Town of Londonderry this afternoon.  Okay.  The three preliminary matters we have, first of all, there’s a request by a resident of Londonderry, a Mr. Bielinski, that he be allowed to make a public statement this afternoon.  And what we were anticipating was that when we go to closing statements, after we hear the direct testimony and the cross-examination, that Mr. Bielinski be allowed to make a public statement at that time.  Is there any objection to hearing a public statement from Mr. Bielinski?  Hearing none, then Sir, we will allow you, prior to the closings by the parties in interest, to make a public statement.  Is there anyone else here that was hoping to make a public statement today?  Hearing nothing, then Mr. Bielinksi your request is granted.

     The second issue is there is a motion in limine filed by the petitioners to strike the testimony of Sustainable and inasmuch as the testimony contains certain factual allegations that are arguable related to our inquiry here today we deny the motion in limine.  Of course if there are arguments made by the petitioners in the motion that relate to the underlying matter before us then they can raise those arguments in their closing statement.  

     The third item is with respect to the Superior Court case.  We were faxed this morning what appears to be a judgment by the Court vacating Sustainable’s ex partie attachment and I guess from our perspective we just want to make sure that both parties agree that this is an accurate and authentic copy of the ruling in Superior Court.  Also it might be helpful if the petitioner read this into the record inasmuch as this is a handwritten document that I’m having some trouble reading.  And then if counsel for Sustainable agrees to that, if that could be placed on the record.


ATTORNEY SMITH:
Yes, Mr. Chairman.  As counsel for AES I can read to you a handwritten order of the Rockingham County Superior Court judge which reads, “After hearing offers of proof and after a review of records and documents submitted by the parties, the Court determines that the plaintiff is not entitled to pre-judgment attachment in this case.  Accordingly the ex partie real estate attachment granted by this Court on May 12, 2004 is hereby vacated.”


VICE CHAIR:
Thank you.


ATTORNEY V. IACOPINO:
Mr. Chairman, could we have the judge’s name?


ATTORNEY SMITH:
It is Judge McHughe.


VICE CHAIR:
Ms. Champagne, do you agree that this is accurate?


ATTORNEY CHAMPAGNE:
Yes, I do.


VICE CHAIR:
That takes care of the three preliminary matters that we had.  Before we hear the direct examination of the witnesses for the petitioners, are there any other matters that we need to address as a preliminary matter?  Ms. Champagne?


ATTORNEY CHAMPAGNE:
Yes.  At this time, your honor, Attorney Smith and I were Able to speak outside the hall and I was hoping to have a couple more moments to speak with him prior to proceeding with the hearing if the Committee will allow that?


VICE CHAIR:
Even before we hear his direct case?


ATTORNEY CHAMPAGNE:
Yes, if we could.


ATTORNEY SMITH:
Or if someone else could go ahead while we proceed?


VICE CHAIR:
I guess certainly from the -- I don’t think there’s any objection from the bench if the parties wants to take a couple of minutes.


ATTORNEY CHAMPAGNE:
It will take five minutes. 


VICE CHAIR:
Five minutes is -- we don’t want to delay the proceedings.  We want to get to the case in the time that we understand the Committee can make available so if it’s truly five minutes we won’t object to that.


ATTORNEY CHAMPAGNE:
It will be five minutes.

(Off the record for discussion) 


VICE CHAIR:
We’re back on the record.  Mr. Smith, Ms. Champagne, do you have something to report?


ATTORNEY CHAMPAGNE:
First I want to thank the Committee for that time for us to talk.  I know that you’re on a tight schedule and I appreciate it.  At this time, Sustainable is agreeing to withdraw their objection to the transfer.  That’s based on a good faith representation from counsel as well as his client, that a couple of things are going to get done at the site.  One being the removal of the fill from a parking lot that was created on Lot 36, on that property, within the transmission line easement.  There was also an agreement between the parties in 2001 that that was to be done and they are making a good faith representation that they are going to exercise their duty under that agreement and get that done.  Person Construction notes that they provided to us from Amsco, which is a contractor, that they are representing that they will be doing that work.  They’ve also agreed to plant saplings in an area within the transmission line easement that we went to see on a site visit.  They are making a good faith representation that they will also do that work as well.  It’s based on those representations Sir, that we will removing - withdrawing our objection to the transfer at this time.


VICE CHAIR:
Does that mean that you’re withdrawing your pre-file direct testimony as well?


ATTORNEY CHAMPAGNE:
Yes.


VICE CHAIR:
Mr. Smith, do you agree with their representations?


ATTORNEY SMITH:
We did make those representations and we understood that on the basis of those representations the action which Attorney Champagne has said she is taking, would be taken -- withdraw the pre-file testimony and withdraw the intervention.


ATTORNEY CHAMPAGNE:
Yes.


VICE CHAIR:
Okay.  Thank you.  Then the pre-file direct testimony is deemed withdrawn.


ATTORNEY M. IACOPINO:
Mr. Chairman, can I just address this issue for a moment?  Do both parties recognize that the Committee is going to decide this case today and if -- whether the representations are made in good faith or not, there’s not going to be a second chance to raise this issue in this Committee.  The Committee will make a ruling based upon the evidence that’s before it in the record and the Committee is not going to have jurisdiction down the road if one of the parties claims that the representations were not followed up on and request some further hearing before this Committee.  Do both parties understand that?


ATTORNEY CHAMPAGNE:
Yes.


ATTORNEY SMITH:
Yes.


VICE CHAIR:
Okay.  Thank you.  Then I guess the next order of business is the direct examination of the witnesses for the petitioners.  And what we had intended to do is to have the three witnesses appear as a panel, have the attorneys for the petitioners conduct their direct and qualify the witnesses.  Since we already have pre-filed written direct testimony, there’s no need for a summary because you’ve all had the opportunity to read the testimony.  And then while it was our intent to allow cross-examination, which it doesn’t appear that there are interveners here that would conduct such cross-examination, but then the Committee will ask questions if there are any after we have heard the direct.  So with that, Mr. Smith, if you could have your witnesses take the stand?


ATTORNEY SMITH:
Yes.  Could I just make some brief remarks before that, Mr. Chairman?  As you’ve already anticipated, our case in chief would be the presentation from the witnesses for the transferee.  In addition, we wanted to note that for this project for which there was such high expectations, that there have been changes in the marketplace; that the competitive market has not matured as far as we might have thought it would by this time.  That there is, as I’m sure some members of the Committee know, an overcapacity in the New England electric market, there were some interruptions in the operation of this facility during the shakedown period.  Some of that has been documented in the filings that we gave the Committee.  While that alone would not have brought us here today, the confluence of some of these factors has had the effect of putting this plant in a position where it cannot maintain its debt service and hence the proposal before the Committee today to make a voluntary transfer to the lenders in accordance with the filings that we’ve made.  So with that, what we would like to do is move to the case in chief with the witnesses for the transferee as you just suggested, Mr. Chairman.


ATTORNEY MOFFETT:
Mr. Chairman, do I understand you to say that you’d like to have the witnesses at this table over here on the side?  So we can ask Mr. Bissonnette and Mr. Scarborough just to take a seat over there and maybe test the microphone and make sure that it’s in good working order, and I’m going to move --


VICE CHAIR:
Actually, if you please, would stand before you take a seat so we can swear you in?  We can also, there are three witnesses, are there, Mr. Bray that we’re going to hear from today?


ATTORNEY BRAY:
Actually, the third witness is Mr. Smith’s witness and I understand that he’s a rebuttal witness, isn’t that right?


ATTORNEY SMITH:
And there wouldn’t be any need for that testimony from Mr. Ramberger because it was intended as pre-filed rebuttal testimony and the testimony he’d rebut has been withdrawn, Mr. Chairman.


VICE CHAIR:
So are you withdrawing his testimony?


ATTORNEY SMITH:
Yes.

STEVEN BISSONNETTE

DAN SCARBOROUGH

having been duly sworn by Attorney Moffett

testified as follows:


ATTORNEY MOFFETT:
Mr. Chairman I’m going to be addressing my first questions to Mr. Bissonnette and I expect that when I’m finished, Mr. Patch will have questions for Mr. Scarborough.  But we fully intend that the Committee will be able to ask questions of either one of them and they will both remain under oath throughout this section of the testimony.  

EXAMINATION OF MR. BISSONETTE BY ATTORNEY MOFFETT:
Q
So with that, Mr. Bissonnette, would you please state your name, business title, and business address for the record.

A
My name is Steven Bissonnette.  I’m a senior vice president in the financial restructuring and recovery department of ABN AMRO NV.  The address of ABN AMRO, of my office in New York, is 350 Park Avenue, New York, New York, 10022.

Q
Are you the ABN AMRO bank officer who is principally responsible for the restructuring of the project loans to AES Londonderry LLC?

A
Yes, I am.

Q
And in that capacity have you been serving as the agent for all of the lenders to the project?

A
Yes, I have.

Q
Mr. Bissonnette, I’m going to show you a document which includes a May 28th cover letter to Chairman Michael Nolin of the Site Evaluation Committee and it includes a document by the name of Joint Application by AES Londonderry LLC and ABN AMRO Bank NV as agent for approval to transfer equity interests in AES Londonderry LLC under RSA Chapter 162-H.  Are you familiar with this document?

A
Yes sir, I am.

Q
Did you authorize it to be filed under the name of ABN AMRO NV along with AES Londonderry LLC?

A
Yes.


ATTORNEY MOFFETT:
Mr. Chairman, at this time I’d like to simply move to mark this for identification and we’re happy to use the Committee’s conventions but we were going to suggest that this be marked A-l.  A for Applicant and 1 for the number of the exhibit.


VICE CHAIR:
It may be so marked.


ATTORNEY MOFFETT:
That’s fine and if I can give it to Mr. Press and Ms. Mathis back here we’ll make sure that that gets into the official box for the Committee.

Q
Now, Mr. Bissonnette, may I ask if you have pre-filed testimony in these proceedings?

A
Yes, I have.

Q
And is this a copy of your pre-file testimony?

A
Yes, it is.

Q
Would you have any additions or corrections to make assuming that this testimony would go into the record as your sworn statement today?

A
No, I don’t.

Q
Then are you happy to have this filed with the record as your sworn testimony?

A
Yes.


ATTORNEY MOFFETT:
Again, Mr. Chairman, we would suggest marking this as Exhibit A-2.  I’d simply like to have it marked for identification.


VICE CHAIR:
So marked.

Q
Now, Mr. Bissonnette, I just have a couple of very quick questions for you.  Bearing in mind what the Chairman has said about not wanting to resummarize either the application or the pre-file testimony but the applicants have the burden of showing to the Committee that the transferee is financially, technically, and managerially qualified to operate the project.  Parenthetically, before I ask you this question, I’d just like to clarify that when we talk about transferee in this proceeding we are not talking about a new entity.  The project company which is AES Londonderry LLC will continue to own and operate the project and hold the certificate of site and facility if the Committee approves the transfer of its equity to a new entity which is affiliated with the lenders.  That new entity we call Granite Ridge I.  But when I talk about the financial and technical and managerial qualifications of the transferee we are really talking about the financial, technical and managerial qualifications of the project company if the Committee approves the transfer and assuming that the lenders then voluntarily foreclose with the borrower on the project assets -- on the equity of the project company.  So when I’m talking about transferee, I don’t want anybody to get confused.  We’re not talking about transferring the certificate to a new entity.  The certificate will stay with AES Londonderry.  It’s that AES Londonderry will itself be owned by a new company which is a special purpose entity affiliated with the lenders.  

     So with apologies for that lengthy introduction to the question, Mr. Bissonnette, would you simply very briefly explain to the Committee why you believe that the project company, assuming that this transfer is approved and that the lenders take title to the equity interests in AES Londonderry LLC, would be financially qualified to operate this project.

A
Upon the transfer, the lenders are willing and will make available to the project company a working capital credit facility of up to $40 million dollars -- or of $40 million dollars, of which the project will be able to utilize for working capital.  Those funds are not available to the project now.  The lenders making this working capital facility available are making it available as loans as opposed to an equity infusion into the transaction.  But it will be available as of the transfer.

Q
Other than that, is it fair to say that the assets of the project company would be essentially what they are today?

A
Yes.

Q
I’d like to ask you the same question with respect to the technical qualifications or capacity of the project company at AES Londonderry, assuming that this Committee approves the transfer.

A
I would actually like to refer that question to Mr. Scarborough.  The lenders have, or the project company will hire North American Energy Services, an expert in operating power plants, to operate and maintain and manage the project for us.  Or for the new owners.  So I would like to refer that question to Mr. Scarborough who embodies the expertise.

Q
We’ll defer the question itself to Mr. Patch in just a moment.  Finally, Mr. Bissonnette, what would you say to the Committee with respect to the managerial qualifications of the project company, assuming that this transfer is approved by the Committee today?

A
Again, Mr. Scarborough’s company are professionals in operating and managing power plants.  We are engaging, or the project company is engaging, North America Energy Services to provide those services to us.


ATTORNEY MOFFETT:
Mr. Chairman, I’m going to make a suggestion at this point and that is to let Mr. Patch put the direct testimony of Mr. Scarborough on the record and then open it up to everybody for questions of either Mr. Bissonnette or Mr. Scarborough.  Is that permissible?


VICE CHAIR:
That’s what we had intended, is to have both tendered for cross at the same time.  If Mr. Patch wants to conclude the direct then that’s fine.

EXAMINATION OF MR. SCARBOROUGH BY ATTORNEY PATCH:
Q
Mr. Scarborough, would you please state your name and address for the record?

A
Yes, Oscar D. Scarborough.  North America Energy Services,

Vice President of Power Plant Operations and Technical Services.  The address is 1180 Northwest Maple Street, Issaquah, Washington.  98027.

Q
By whom are you employed and in what capacity?

A
North America Energy Services.  I am the Vice President for Power Plant Operations and Technical Services.

Q
I’m going to show you testimony dated August 24th.  Testimony of Oscar D. Scarborough on behalf of ABN AMRO Bank, NV as agent.  And is that a true and accurate copy of the testimony which you prepared and was filed with this Committee?

A
Yes, it is.

Q
And if you were asked the same questions today would you provide the same answers?

A
Yes, I would.

Q
And do you adopt this as your testimony?

A
Yes, I do.


ATTORNEY PATCH:
Mr. Chairman, I would ask that this be marked for identification as Exhibit A-3.


VICE CHAIR:
So marked.

Q
I believe, Mr. Scarborough, in that testimony you have provided information about your own personal background and experience as well as about North America Energy Services so there’s really no need for us to run through that at this point, given what the Chairman has suggested.  You’re obviously familiar with the Londonderry Electric Generating facility, is that fair to say?

A
Yes, I am.

Q
And have visited the site?

A
Three times, yes.

Q
And as you’ve stated in your testimony, assuming that the transfer of ownership of the generating facility is completed, NAES has been retained to operate and maintain the plant.  Is that fair to say?

A
That is correct.

Q
You, again in your testimony, have pointed out the wealth of experience that NAES has with regard to operating and maintaining similar plants around the country.  Could you give us just a brief synopsis of that?

A
Yes.  North America Energy Services has been in existence for about 24 years.  We’ve been operating power plants for over 17 years.  At this time we currently operate 35 plants as of today.  Tomorrow it will be 38 plants.  We’re taking over three tomorrow morning.  This is our line of business.  We provide operations and maintenance services to the power generation industry.

Q
You’re familiar with the terms and conditions which this Committee imposed on the Londonderry facility when it issued its Certificate of Site and Facility, are you not?

A
Yes, I have reviewed those.

Q
Do you believe that NAES has the managerial and technical capability to operate the facility in compliance with those terms and conditions?

A
Yes, I do.

Q
Okay.  Thank you very much.


ATTORNEY PATCH:
Mr. Chairman, the witness is available for questions.


VICE CHAIR:
Let’s begin, I believe counsel has -- or the Committee has some questions for the panel and then we’ll -- if there are other questions from the bench we’ll take those after counsel has completed.


ATTORNEY M. IACOPINO:
Thank you, Mr. Chairman.

EXAMINATION BY ATTORNEY M. IACOPINO: 
Q
Mr. Bissonnette, let me start with you.  Just very briefly, the structure of this transfer is that an entity by the name of Granite Ridge Special Purpose Entity, LLC is the entity who will actually own the equity in AES Londonderry LLC, is that correct?

A
Yes.

Q
If I understand it correctly, that Granite Ridge Special Purpose Entity -- the members of that entity are going to be the various banks which ABN AMRO represents as an agent.  Is that correct?

A
The various banks, or subsidiaries of those various banks.  Affiliates of those various banks.  Affiliates is a more accurate term than subsidiary.

Q
Along with the application that was marked as Exhibit A-1, there was filed with the Committee a number of annual reports for the various banks that are part of the consortium that your bank represents.  Do those annual reports that were filed with this Committee, do they give a good analysis of the financial conditions of each of those companies?

A
I’m not sure that I can answer that question, sir.  I’m not an expert in bank finances per se.  I do know that those financial statements were provided directly to Mr. Moffett by those institutions, and as to whether or not they fairly state their financial condition, I leave that to the accountants or someone more expert in that.

Q
Well, let me put it this way.  You signed the application with which those applications were filed, is that correct?

A
Yes sir.

Q
So would it be fair to say then that in doing that you were relying on what’s contained in those financial statements?

A
Yes sir.

Q
I’m not asking you to vouch for the credibility of those statements.

A
No, and I wasn’t trying to avoid the question, I just wanted to be clear that it would be beyond my capabilities to independently verify their financial capabilities.


ATTORNEY MOFFETT:
If I may, I’m not offering testimony, I can just say for the record that those are published annual reports of each of these financial institutions.  Many, if not all, of which have been filed with regulatory institutions, so we make no assumptions except that the people who filed them have taken responsibility for their accuracy.

Q
But it is those companies, or the affiliates of those companies who will be the owners of the new special purpose entity?

A
Yes sir.  There are two -- I can clarify, there are two fewer institutions than there were.  However the composition of the group has not changed otherwise.  Two of the institutions sold their interest to other institutions within the group.

Q
Could you tell us which two?

A
ABI National Bank, which is a British Bank and COBANK which is the cooperative bank for something, it’s based in Denver.  It’s a US government owned institution.  They both sold their interest to other lenders who are within the lender group.

Q
So when we review your application today that portion that lists the bank, we should eliminate those two banks as of today?

A
Yes sir.

Q
You indicated in the question asked you by Mr. Moffett that the project company will be well qualified if this Committee grants the transfer of the equity in AES Londonderry LLC because your consortium is willing to make credit available up to $40 million dollars to Granite Ridge Special Purpose Entity LLC.  Do you recall that?

A
Yes sir.  Could you repeat the question?  I missed the first part.

Q
In response to Mr. Moffett’s question, if I understood correctly, he asked you why would the project company be qualified financially if this goes through and you indicated because the consortium is willing to make additional loans of up to $40 million dollars to -- I take it to AES LLC.

A
To AES Londonderry.  Yes sir.  I do recall that.

Q
The $40 million dollars that is being offered, will that be enough to run the plant under the terms and conditions of the Certificate as it exists?

A
Well, I want to start by saying that the plant has none of that $40 million dollars right now.  So it’s $40 million dollars more than the plant has right now.  We believe that it will be enough.  We certainly don’t want to put ourselves in a position of having to come up with more money that’s not anticipated.  However, we can’t guarantee that that will be enough.  It was based on our analysis that the amount of $40 million was considered to be sufficient for this purpose and was the amount that was approved by the lenders.

Q
Is that amount dedicated to any specific purposes?  In other words, is some portion of it held back for a specific purpose or is it all for operating and maintenance of the plant?

A
It’s a working capital facility that does not have any sub  categories or sub limits of which I’m aware.  Which -- no, there are none.  So that money is available for legitimate working capital uses as defined by our agreement.  It is not limited, you know, $5 million for this, or $5 million dollars for that.

Q
What type of credit vehicle will it be?  Is it a line of credit is it a -- ?

A
It’s essentially a committed loan facility, or will be a committed loan facility when we take over ownership.  It will be available to the project for its working capital needs until such time as it’s not available by whatever reason.  By it running out, by it maturing.

Q
Will the project company need to go back to the bank, for instance, every time it draws off of that loan?  Go to the banks for approval I guess is what I’m saying before it draws off that loan?

A
Yes, it would be highly unusual for any project company to have a working capital facility that they would control completely as if it were in an account that only they could access.  It is most usual for working capital facilities in these types of financing to be subject to draw requests, and meeting certain conditions, we wouldn’t want there to have been, for example, some catastrophic event that occurred and the project company to come and say, “Well, we would like another $10 million dollars.”  It is under conditions that are fairly similar to other types of credit facilities.

Q
That was going to be my next question.  You’ve been involved in financing power plants since 1996 I believe.  Is that correct?

A
Actually since 1989.  

Q
Is that the structure of this loan facility for this project?  Is it similar to other projects?  To the majority of projects in the industry?

A
Well, in many ways it’s similar in that it is a working capital facility.  It is with the same lenders as are providing the term financing for this project.  In other ways it may not be similar because this is an unusual situation in which -- I mean, until recently there was very little experience in dealing with a failed financing for a project and so I’m sure that there are components of the credit facility that are somewhat different.  For example, you know, we are dealing here with the conditions under which funding occur or don’t occur or actually in some cases are more favorable to the project and in other cases may not be because we are starting out in a situation where the project is troubled and some of the traditional conditions to funding might actually prevent funding from ever occurring.  And so there is, for example, the conditions for each loan are in some cases probably less stringent and in some cases more stringent.  However, the intent is with this credit facility to provide the project with the working capital that it needs to operate.  And it wouldn’t be very effective in that purpose if we were to make the terms of the loan ineffective at providing that money.  So the borrower will, each time, make an application as it does now and as it might normally in a normal situation, and usually those occur in a normal situation only once a month, perhaps.  I don’t believe there is that restriction on this here.  The borrower will make an application and barring certain events that would preclude funding, the money will be provided within a matter of days to the project.  We anticipate some usage immediately, actually.

Q
I’m sorry?   I didn’t get that.

A
We anticipate some usage immediately in support of the various project contracts.

Q
Would it be fair to say that with respect to the consortium that your bank represents it is in their interest in this industry to make this plant as productive as possible so that you can sell it?

A
That is our goal.  Absolutely.  We are not -- while this is a consensual transfer we are not necessarily willing owners.  We are owners because it seems the right thing for us to do at this time in order to preserve our -- the value in the project which is the value behind our loan.  There is nobody else to pay us back except this asset and this company.  For us to be able to get as good a return -- and as I’ve said before and I still believe it’s true, that our return will likely not be the full amount of our loan; it would be great if it would, but I’m not sure that we expect that.  That the plant needs to be in as good a shape as we can make it.  If we are selling an impaired asset we’ll get more of an impaired price.  And if we’re selling a better asset that’s doing what it’s supposed to be doing, our hope is that we’ll get a better price.

Q
It’s your intention to sell it to a company which is from this industry, from the power industry.  Is that correct?

A
Our intention -- we understand that they would have to be a qualified buyer.  I don’t want to take somebody out of the picture just because they haven’t had a long line of power project ownership.  If IBM Corporation came in and wanted to buy it and could prove to the Committee here that they were going to be a qualified buyer, we wouldn’t want to exclude them necessarily, but certainly we understand that they will have to pass whatever test is necessary in terms of -- we expect, I think, that we would have to go through this process again.  So the likely list of candidates would be people who are experienced in owning power plants, yes.

Q
Do your responsibilities, your individual responsibilities, include the marketing of the plant as an asset for sale as well or is that somebody else at ABN AMRO that deals with that?

A
No sir.  Actually, we’d probably hire a separate firm, an investment bank to assist us with that process for a number of reasons.  One of which is we want to conduct a process that even among the lenders is considered fair and legitimate.

Q
Is the financing of this type, the $40 million dollars that you’re talking about; the $288 million dollars that your consortium has already financed in this case, would you consider this type of financing in this industry to be more complex than other big ticket financing?

A
Well, there are many types of financings that are less complex.  This is not a plain vanilla corporate kind of loan.

Q
Could you tell us what some of the complexities that plagued this industry’s financing are?

A
Well, generally it takes, in my experience, anywhere from three months to two years to do one of these financings.  I don’t think three months is probably -- it’s more like six months or a year or more just to do the things that are necessary to set up a financing like this.  I don’t know exactly what this one took.  And some of the things are that traditionally there were a lot of contracts associated -- high value contracts associated with these types of financings.  The lenders are clearly interested in what the terms of those contracts are and ensuring that those contracts could, for example, be assigned if our borrower walks away one day, we wouldn’t want to not be able to finish the project if it wasn’t finished, for example.  So we’d want to have the rights to step in so we would have to have negotiations ourselves with the contractor in many cases in order to have a direct agreement with them in case something should happen with our borrower.  And that has to happen many times across not just the construction contractor but if for example, there is a gas supplier or some other -- so that has to happen many times.  The credit agreements for these documents generally do not provide for recourse to parent companies and so what we are lending to is essentially the viability of -- or we’re lending to an asset.  It’s called project financing or it was called project financing for  the many power plants who were financed this way over the past - essentially the length of my career and maybe a couple of years longer.  They started out being smaller plants and got increasingly bigger and the last few years became more merchant plants than non-merchant plants.  The recourse is to the asset so the lenders need to try to understand as many of the risks associated with running this business as they possibly can.  So because there is not a parent company generally there to pay you back if things don’t work.  So that’s what takes so long is the hiring of consultants; the reports that are done on the various aspects of the plant.  We hire consultants to take a look at the construction contract and the construction plans to make sure that we think they are viable as well.  We hire experts to tell us about the various markets.  Then once that’s done then -- generally that’s done by one or two or three banks that lead the transaction and then the transaction is then marketed to a wider group of banks and that takes some time itself.  So by the time we get done with these we have rooms full of paper and documents and usually many banks are involved and it takes many, many months generally.

Q
Is that true with your financing in this particular case?

The $288 million dollar financing is project related only?  There’s no recourse to AES?

A
That is correct.


ATTORNEY BRAY:
I’m sorry to interrupt.  That’s not -- there are some qualifications in there that I’m not sure --

Q
Do you want to explain?

A
Yes.  I should -- we have a credit agreement.  It is a limited recourse financing.  I think that that’s more of an accurate description is that there are provisions and my attorney is correct in correcting me.  There are provisions that are associated with -- not necessarily the direct repayment of the loan but various parts in there that might extend beyond.  But generally it’s considered limited recourse financing and it’s sort of a term of art to call it non-recourse financing because there is some limited recourse.  But in this particular case, we have not been able to go to any sort of parent company.

Q
In your pre-file testimony you indicate that the purpose of this transaction is to avoid an adversarial foreclosure proceeding which could have more serious consequences to the finances and the prospects of the project.  Could you tell us what sorts of consequences you’re talking about in the pre-file testimony?

A
Well, in this particular case I think that the result of not having a consensual foreclosure would have likely been a bankruptcy.  I mean, AES, and I shouldn’t speak for them, but essentially the project cannot pay its debt service.  I don’t believe that AES, up the chain, is going to pay the money to the project company that would pay off the loan.  Essentially what we’re left with is our borrower not having the funds to pay us back.  To the extent that they don’t we either take possession consensually or non-consensually and by doing it consensually  we feel that we save the project money and we avoid many of the issues that are associated with it.

Q
That’s what I’m trying to get at.  What sort of issues are you talking about?  In other words, this Committee has to make a decision as to whether or not to grant the transfer of this equity interest or to permit the transfer of this equity interest and you know, we’re sort of being imposed with you’ve got a situation here: we’re either going to grant this, or there’s going to be probably an adversarial foreclosure proceeding.  The Committee, I think, wants to know what’s better for the people of New Hampshire.  The adversarial foreclosure proceeding or the consensual foreclosure.  Can you address that please?

A
Well, I’m not a bankruptcy expert per se.  I am advised by my attorneys that it will be -- 


ATTORNEY BRAY:
Let’s not -- I’m sorry to interrupt --


VICE CHAIR:
Excuse me sir, if you’re going to interrupt him, I’m not sure if -- are you counsel?


ATTORNEY BRAY:
I am counsel.  


VICE CHAIR:
If you could identify yourself for the record and if you’re objecting to your own witness or seeking to clarify, if you could do that please.


ATTORNEY BRAY:
I just don’t want him to waive any privilege about our discussions.


VICE CHAIR:
If you could identify yourself for the record?


ATTORNEY BRAY:
I’m Greg Bray, I’m counsel for ABN so maybe I can answer some of the bankruptcy aspects -- I’m not offering to but I just don’t want us to get into a situation where we’re inadvertently waiving an attorney/client privilege is all.

Q
(By Attorney M. Iacopino)  All I’m asking is you made the statement in the pre-file testimony, that the purpose of this was to avoid the adversarial foreclosure which could have more serious consequences.  I’m just trying to get into the record what those consequences would be so that the members of the Committee can understand when they make their decision what it is that they’re -- if they choose to grant the transfer, what serious consequences are they avoiding?

A
I believe it would be more expensive to the project itself, in legal fees and in other sorts of fees.  I don’t know what would happen to the contracts associated with the project but certainly --

Q
And again, when you say contracts, do you mean things like the long term gas supply?

A
That’s right.

Q
You mean things like the ISO?

A
The construction contract, which is almost done but is not done.  We have not reached final completion on the construction contract.

Q
The relationship with ISO New England?

A
I am not sure about what the impact of bankruptcy would be on ISO of New England.


VICE CHAIR:
Mr. Bray, if you want to make some kind of offer of proof with respect to matters that are outside the scope or the expertise of the witness, we’ll --


ATTORNEY BRAY:
Yeah, I’d be happy to. 


VICE CHAIR:
Okay.


ATTORNEY BRAY:
It might be easier.  If there is a non-consensual resolution it could go one of two ways really.  The first way would be the lenders would conclude we would non-consensually seek to foreclose on the project itself or on the equity which is the matter that we’re working with here.  And Article IX of the Uniform Commercial Code and state laws pertaining to real estate have a whole set of laws and procedures that you follow to do that.  Typically in that situation if the borrower is not willing to let those non-consensual procedures play out, the borrower typically files for bankruptcy to stop the foreclosure.  If a bankruptcy is commenced then first, it’s a more expensive process.  Second, it’s a very long time delay to decide what the ultimate outcome of the project would be and the lenders would have to make decisions, for example, do the lenders want to finance the project in bankruptcy and there is special financing for a bankruptcy and the lenders would have to decide whether it’s in their interest to provide that financing or not provide the financing.  There would have to be decisions made about whether to potentially seek a trustee to operate the project.  Since the current owners of the project have no equity value in the project, it’s possible the lenders would not be comfortable leaving that arrangement -- that control aspect of the project in place and that the lenders might file motions or exercise their rights under the bankruptcy code to seek to replace the management of the project which would be potentially problematic.  There would be issues with the employment and the employees.  Would they stay?  Would they not stay if it was a non-consensual arrangement with AES?  While again, I think while we haven’t promised what will ever happen with the project in terms of long term results or operations it certainly is probably more likely that in a contentious bankruptcy with a gap in financing the project would be more likely to face a shut down.  Essentially, we might get to the same place, but in terms of this Committee as well, if it was determined by the lenders that it was still in their economic interest to try to take the power plant back, there would still be the issues before this Committee, and of course as your counsel could explain to you, or probably has explained to you, there would be jurisdictional issues potentially about the jurisdiction of the bankruptcy court in respect of this Committee.  Who has what authority?  And essentially what it does is it creates a more complicated situation.  And the end result might be the same.  It might be worse.  But certainly even if we were to get to the same place, the time line would be significantly longer.  Usually in a financial mess like this, time equates to more money and more costs and again, I think there would be a risk that we would have a loss of employees, a loss of interest by the employees.  We’ve been very focused on trying to maintain some continuity of the employee base and when there’s bankruptcy I don’t think it’s surprising to hear that first thing the employees say is what’s going to happen?  If it’s a contentious bankruptcy and it’s public, and the employees read it in the paper that it’s a contentious bankruptcy, the lenders aren’t getting along with the owners and there’s going to be a fight, then usually the employees start to think, I’ve got to look for a job elsewhere, assuming they can find one and the situation becomes more complicated by that type of a situation.  As I said, the other government agencies come into play.  So it’s not -- generally speaking it’s not a desirable outcome and it would be one that we would look to exercise only if we had no choice.


ATTORNEY M. IACOPINO:
Mr. Chairman, may I address a question to his offer of proof?


VICE CHAIR:
Yes.


ATTORNEY M. IACOPINO:
Mr. Bray, is my understanding correct that if there was a bankruptcy proceeding that the interest of the Bankruptcy Court is in the satisfaction of the creditors and that’s the first interest of the Bankruptcy Court?


ATTORNEY BRAY:
In a situation like this where the value of the project is less than debt, the answer is yes.


ATTORNEY M. IACOPINO:
So that if this matter were put into the hands of a Bankruptcy Court the real thing that would be litigated would be issues between the debtor and creditors, whereas the State of New Hampshire would not be considered to be a creditor in this case.  Isn’t that correct?


ATTORNEY BRAY:
That’s right.   More likely than not, the State’s interest would be limited to whatever police power type of issues that the State wished to exercise in respect to the project.


ATTORNEY M. IACOPINO:
I have no more questions for Mr. Bray.  I’d like to continue with Mr. Bissonette though, if I can.


VICE CHAIR:
Okay.

CONTINUE EXAMINATION OF MR. BISSONETTE BY ATTORNEY M. IACOPINO:
Q
Mr. Bissonnette, your testimony is fairly strident in that banks are not putting their balance sheets behind the project; that you’re going to remain lenders and that the banks I guess in essence is what you’re saying is that if for some reason you’re either unable to sell the project or if this goes on for a very long time that the banks may stop loaning money to the project and let an adversarial foreclosure proceeding take place in any event.  Or allow whatever new entity there is owning the equity of AES Londonderry LLC to go bankrupt.

A
That’s possible sir.  It certainly is not our desire.  We don’t take putting $40 million dollars into a transaction that has already failed in terms of paying its debt service lightly.  But clearly, and I think -- I’m sure none of you are bankers, but it is a somewhat painful thing for bankers to put money in after money that may be bad.  But that’s what we’re doing.  We’re doing it because we think it may be necessary for the project, but our commitment to the project can’t be more than that.  We have a -- the structure as presented in our application is the structure that we are able to go forward with and believe that what we’re providing is -- well, what we’re providing is what we’re providing and it’s more than what the project has now.

Q
Have the banks completed all of their due diligence in determining whether or not to go through with this consensual transaction?

A
No sir, we actually won’t finish until the last minute when we decide to sign.  But we’ve done a lot of due diligence and we will continue to do due diligence and continue to find out as much as we can about the plant and how to be good lenders to it and how our affiliates will be good owners to it until that time, which is --

Q
Well, let me put my question more directly to you.  If the Committee were to vote today for instance, just as an example, to grant the relief requested in the application, is there still a possibility that the transfer would not go through?

A
There is a possibility.  However, we’ve been working for many months now to make this occur and so it would not be the desired outcome of certainly of my bank, nor do I believe, although I can’t speak with regard to this issue for the others.  We have been working towards this consensual transfer and spending money that otherwise would be our collateral to make this happen.  So I believe that we would keep on going forward as if -- and try to get there, but I can’t guarantee that we would get there if we were to find for example, something between now and when we actually did it that were serious enough to cause a problem.

Q
The type of contingencies that you’re talking about, are they contingencies on the project side or contingencies in the relationships between the lenders?

A
Both.  I think the relationships with the lenders need to be finalized although they have been reviewed and discussed in great detail over the months with the lenders.  The final agreements will be signed essentially concurrently with the transfer of ownership.  And partly because both the agreements between the lenders and the agreements -- or the other issues such as environmental issues and those sorts of due diligence issues, they’re intertwined because the banks don’t want to finally commit until they’re actually going to commit at that one moment when everything comes together when they feel that it’s okay to take ownership.  That’s when they’ll sign and not before.  That’s generally how project financings are done in the first place.  Is that you don’t get a lot of -- you know, people work together as far as they can to get to the closing, but you don’t close and really there’s no commitment until it’s committed -- until they sign on that line.  And we want to make sure, as lenders and as affiliates of the owners, that the transaction that we’re entering into is not creating more problems for ourselves and for others.  I think it’s only prudent for us to do whatever due diligence we can with regard to all the issues associated with the project until the very last minute, which is what we do.

Q
With respect to your due diligence that’s been done so far, I take it you’ve reviewed the terms and conditions of the Certificate.  Is that correct?

A
Yes sir.

Q
Did you review the filings of AES Londonderry LLC when they applied for the Certificate?

A
I can’t say that I recall those specifically.

Q
Do you know who owns the present equity in AES Londonderry  LLC?

A
If you’re referring to AES Holdings?

Q
Yes.

A
Yes sir.  I do.

Q
Do you know when AES Holdings was formed?

A
No, I don’t.

Q
Did you know that AES Londonderry LLC, when they applied for the Certificate in this case, represented to the Committee that they essentially put the $8 billion dollar revenue company of AES behind their application for the Certificate?

A
That would be a hard thing for me to interpret within the document.  I have read parts of the document but I’m not sure that I allowed myself to come to the same conclusion there.

Q
I guess one of the questions that I have about the due diligence is AES Londonderry Holdings was not an entity that was described in the initial application for the Certificate back in 1997-98.  AES Holdings -- I don’t know exactly when it was formed.  There is no evidence in this record of that but it appears that it came along sometime after the Certificate was granted.  What I’m trying to find out is is that going to cause any problems to your consortium in going through with this transfer?

A
I don’t believe so. I believe that since I’ve been involved in this transaction that that ownership situation has existed with AES Holdings, which is a --

Q
Has the project finance that you’ve provided been to AES Holdings or has it been to AES Londonderry, LLC?

A
It’s been to AES Londonderry, LLC.  And as a limited recourse financing, then our focus has largely been on AES Londonderry, LLC so we would not be as interested in -- although it is important for some factors, there are sister organizations and things that for example, operate this plant now for AES that are part of the AES Holdings family as well.  So it’s not irrelevant but it’s not as relevant to the loan as AES Londonderry.

Q
Are you confident with your relationship with whatever AES company it is, that there would be a smooth transition if this transfer were granted?

A
We have been working towards that end.

Q
Are you comfortable with that?

A
I am comfortable that if this happens that it will have been a transaction that we can live with.  We are not absolutely done with everything that we need to do, but I believe that we will get there within the time period that we need to do it.  In fact, if you were to say today that you can do this in two days, then you know, there are those kinds of issues between us which are far fewer than there used to be and which I believe are resolvable.  Yes.

Q
Are you comfortable that in the hiring of your operating company and the contracting with your operating company that they’ll be a smooth transition there as well?

A
Yes sir, I am.

Q
Thank you.  


ATTORNEY M. IACOPINO:
The rest of my questions are for Mr. Scarborough.  Do you want me to keep going?


VICE CHAIR:
Why don’t we continue with Mr. Scarborough.

EXAMINATION OF MR. SCARBOROUGH BY ATTORNEY  M. IACOPINO: 
Q
Good afternoon, Mr. Scarborough.

A
Good afternoon.

Q
I just have some questions for you.  Are you comfortable in working in contracting with the entity which will still be AES Londonderry LLC but will be owned by new owners?  Are you comfortable with that?

A
Yes, we are.

Q
Have you worked with them before?

A
Yes.  With the lead bank ABN AMRO on a project down in Texas for another distressed asset similar to this situation.

Q
Was that the Brazo (ph) Valley?

A
Brazo Valley.

Q
If I understand correctly, your company no longer operates that plant now?

A
No, it does not.  We transferred operations and maintenance to the new owner I believe in March of this year.

Q
How long a period of time did NAES or whatever division it was of NAES that operated that plant, how long did you actually operate the plant for?

A
Approximately six months.

Q
You indicated that you’ve visited the Londonderry facility on three occasions?

A
Yes, I have.

Q
Are there other employees who have been there more often?

A
No, not more often.  But additional employees have visited the plant.

Q
If you could explain to the Committee please what resources your company has to deal with environmental issues at the plant?

A
Yes.  I think really there are three layers, or levels of support was used.  One was the plant itself, plant staff, operating under specified procedures and policies and they make the routine management, routine operations and routine reporting for environmentally related items.  The second is, I have in Division called ESS, Environment Support Services that works out of our east coast office that provides support.  As a matter of fact, one of the specialists will be up here next week as part of the transition process to look at the plant.  The third is, typically the staff and the company uses local experts, environmental contract companies as consultants because they have very specific knowledge of local requirements and local processes.  So as I call it, the tripartite of resources.

Q
I’d like to draw your attention to three specific issues dealing with the environment at this plant.  The first is the consent order which Mr. Smith provided to the Committee back at our public meeting dated June 9, 2004 between AES Londonderry LLC and the Department of Environmental Services.  Is your company aware of that consent order?

A
Yes.

Q
Based upon the research that you’ve done to date and your preparation to undertake this contract, are you comfortable that your company can operate this plant in accordance with that consent order?

A
Yes.  I don’t remember the specifics but I remember reading this one.  But I think the general approach is that we will operate in accordance with all the current orders and permits.  If you care to go into specifics on that --

Q
Sure.  The consent order in the portion marked as Section E1.  AESL shall not emit greater than 835.01 tons of CO in any consecutive 12 month period from June 30, 2004 to November 31, 2004.

A
Yes.  And I also believe that there was a modification that was submitted by AES on the -- I believe it was July 15th relating to carbon monoxide, particularly relating to  start up limits for carbon monoxide.  So this is all related.  We are aware of that and yes, we believe we can operate by it.

Q
Another issue, the Committee received a letter from the Manchester Airport indicating that the plume abatement operational protocol though agreed to in principle between AES and the airport is at least somewhat an issue,  according to the airport authority.  Are you aware of that?

A
I was just made aware of that letter in the last day and I am working with ABN AMRO to address the questions we have.  So at this point, yes I am aware, but I haven’t gone any further.

Q
Are plume abatement operational protocols things that your company has dealt with in the past?

A
Yes.

Q
Do you feel that you have the resources within your company to review and comply with the protocols such as this?  The expertise?

A
We have the ability and expertise to review for compliance.  I’d like to say we really need to review it in detail before we decide where to go with that.

Q
The third issue is an issue between the -- well, it’s the City of Manchester, their Environmental Protection Division regarding an effluent supply agreement with the City of Manchester.  They sent a letter to the Committee indicating that although they don’t wish to interfere with what the Committee is doing that there is an agreement that allows AES to take treated effluent for use as cooling water at the AES plant.  I’m sure you’re aware of that.  

A
Yes.

Q
That that’s the way the plant operates.

A
Yes.

Q
Do you believe that your company will have any difficulty in dealing with the Manchester Environmental Protection Division to ensure that that agreement is followed and amended as necessary with the City of Manchester?

A
I am confident based upon our performance at other projects that we can meet permit requirements and deal properly with officials, modification if required.

Q
I take it up to this point then, NAES or -- is it Centric or NAES who will actually be the operator?

A
North American will be the operator.

Q
I take it up to this point that North American has not had any contact with either Manchester’s Environment Department or the Airport about these issues?

A
No, we have not.

Q
And of course you haven’t been authorized to yet, I take it.

A
Correct.

Q
Are there particular challenges that go along with G technology in these turbines?

A
It is the G technology, in this case the Siemen’s Westinghouse turbines, of course they’re the latest technology turbines, and they bring with them certain operational challenges for effective operation and maintenance.  We are operating a number of other G technologies and so we’re confident with our capability to handle those. 

Q
Can you explain just for the record what’s the problem, I guess, with the G technology?

A
Essentially, the latest technologies, the G or the Siemen’s Westinghouse and Mitsubishi nomenclature, operate at a higher firing temperature and operate with higher compressor ratios than earlier technologies.  This puts it closer to -- you get a better output, you get better efficiency, but it also puts it closer to thermodynamic and metallurgical limits.  So you just have to -- of course it’s fairly new technology.  It’s not widespread yet and so the industry itself is learning the best way to operate, maintain enhancements to the system.  This is normal -- I’d say 8, 10, 12 years ago, the F technology turbines went through the same maturation process.

Q
Was NEAS involved in that maturation process?

A
Yes.

Q
I don’t have any further questions.


VICE CHAIR:
Any questions from the Committee for either of the witnesses?  I have a couple of questions for Mr. Scarborough.

EXAMINATION OF MR. SCARBOROUGH BY VICE CHAIRMAN:
Q
If I go to page 7 of your pre-file direct and beginning on page 10 you say that in the case of the Londonderry plant, the team, the operations and maintenance team, would consist of personnel from NAES with experience in running combined cycle gas turbine plants as well as most of the existing employees who are familiar with the plant.

A
Yes sir.

Q
I guess I have a multi part question with respect to your statement about the existing employees.  Basically, what is the basis for your statement?  What arrangements have already been made?  What other steps need to take place to make it a reality that most of these individuals are going to continue working there and how does that apply to especially key personnel?

A
There are currently I believe, 26 positions on the staff.  When I speak staff, I’m going to say operations, maintenance staff at the plant.  I believe, last time I talked to the current plant manager, there were two open positions which they were filling as part of the routine process.  Our arrangements have been, the Vice President of Human Resources for North American and myself and a designated Division Director visited the plant approximately a month ago.  We spoke to all employees who were not on vacation at the time, I believe one was on vacation, and explained North American; discussed with them and gave job applications.  At that point all but two of the personnel have indicated in their job applications that they desire to seek employment with North American.  One of our primary objectives is that we make this a seamless transfer from the employee’s point of view.  That’s again, we’ve done a number of these transitions and that’s always the most critical process.  We’ve explained that process to them.  Working with ABN AMRO and also with AES we’ve discussed a number of processes.  We have not yet provided offer letters but we’re very close to that.  We’re discussing some minor points between us right now so we can get the offer letters out.  The other arrangements for the open positions: we have hired a plant manager, a very experienced plant manager.  His resume is part of the package we submitted.  He will be on site in approximately two weeks as part of the transition effort.  He’s been a plant manager for over 12 years including large F technology plants.  We will then -- we’ve also initiated efforts to fill any other positions that are open with experienced people.  Does that answer your multi-part?

Q
Yes, it does.  Thank you.  The other question I had was I believe you said you currently have -- NAES has 35 plants that it’s managing?

A
Yes.

Q
That there are three more that you will be taking over tomorrow.  

A
Yes.

Q
Can you tell me what those three plants are?

A
Those three are the Epsalon (ph) plants in Boston.  So (inaudible) Mystic 7 is one plant, a boiler plant.  Mystic 8 and 9 is a very large gas turbine G technology plant and the Four River Plant is a plant very similar.  It’s MHI, Mitsubishi, Siemen’s Westinghouse, but very similar to the Londonderry facility.

Q
Do you have any concern that the addition of these three at one time, plus if it were to be a 39th plant, Londonderry, that it would put any organizational strain on NAES that would undermine its technical and managerial capabilities?

A
Absolutely not because we saw this coming and at some previous time we organized to handle this.  We’ve also got our procedures in place to make these transitions.


VICE CHAIR:
Is there anything from the Committee?  Any inquiry?  Okay.  Mr. Smith and Mr. Moffett, do you need a brief recess for redirect or do you have redirect that you’d like to conduct?


ATTORNEY MOFFETT:
I have no redirect for Mr. Bissonnette.  And I see Mr. Patch shaking his head about Mr. Scarborough so I think we’re fine.


VICE CHAIR:
Then hearing nothing else then the witnesses are excused.  Thank you.  There is one administrative matter before we hear a public statement from Mr. Bielinski and hear closings from the petitioners.  Is there any objection to striking the identifications and entering the exhibits as full exhibits?  Hearing no objection then the exhibits will be entered as full exhibits.  Mr. Bielinski, would you like to make your public statement?

STATEMENT BY MR. BIELINSKI:
     Good afternoon.  I’m Richard Bielinski, resident of the Town of Londonderry.  Former member of the now defunct Londonderry Neighborhood Coalition who was before this Committee, was it four years ago?  Five years ago?  It flies.  I know this might not be the correct forum for this but I was away and it’s the only forum I have left before you make a decision.  In general, I’m not against the transfer.  I think you can improve the situation.  Some of the items that I was going to bring up have been brought up.  I’ve got concerns where we haven’t had three days of hearings, or two days of hearings that North American Power has the technical and managerial to run this.  As we remember we brought up that AES didn’t through documents we had found through the EPA and such and for all intents and purposes they were ignored.  We also had brought up that we had a water expert, Curt Freeman who we brought up to the hearings who said there would be a problem with the plume.  Showed pictures to the Committee.  He wasn’t allowed to be an expert, only a witness for some technical reason.  If you go back through the testimony, some of you who were on the Committee know.  And he said that there would be problems with the plant and this plume.  We have problems with the plant and this plume.  There are days in the fall when you go down through power corridor that there’s mist on the road.  It’s a fog coming from the plant.  Or on Burton Drive.  I called Craig Wright at the -- I don’t know if he’s still here, but I called Craig and never got a call back from the State of New Hampshire to enforce this.  I made many calls.  Spoke to Peter Bajc about it also.  I’ve got concerns that this is going to be taken care of.  It sounds like they want to take care of it, but is it going to be taken care of?  

     The emissions from the plant.  I called up when it was starting up and said there was a brown haze coming out of this and the turbine wasn’t running correctly.  Now we find out there was emission problems that people weren’t told about.  Who is going to be responsible to the Town of Londonderry, because I’m a little distraught that they’re not here.  I was the former treasurer for the last three years, up until this past March.  One of the areas of the Certificate was that any road work was to be bonded once the Certificate was granted.  It didn’t happen.  Hasn’t happened.  I spoke to our Public Works Director this morning, Chase Brook Drive, which is a new subdivision that was going to be I don’t know how many houses - 15 or 20 houses that ended up being five, is the main power line  corridor.  They have been working with the Town and an engineering firm to get that taken care of but I was told it’s a $300,000 project.  We have no bond.  Is that going to be enforced by somebody?  Maybe it is and maybe it isn’t.  

     I got a call from another person who lives in town who bought a house that AES bought that directly abuts the property of the plant who has runoff coming from their retention pond that’s eating away his front yard.  Who is going to take care of that?  These are all problems that had been brought up.  We brought this stuff up years ago if people look back in the file.  My main concern is the transfer sounds like a good thing but it could be a good thing to get some of these problems taken care of but who is going to enforce it?  We asked that question back during the adversarial hearings and never really got a straight answer and nobody has been willing to enforce it.  I look out my window in the fall and I can’t see the sky.  All I see is plume.  I’m probably a straight line, maybe a half mile from the plant.  And I’ve called.  And we said this was going to happen.  Nothing has been done about it.  It’s still there.  Hopefully North American will take care of it.  

     Are all the requirements in the Certificate as it was granted since -- it sounds like the Certificate is going to stay with AES Londonderry, LLC.  They have no money.  Who are you going to go after?  Who’s going to take care of this if they decide not to do it?  This is my concern before anybody makes a decision.  It’s been four or five years now and we still have the problem.  We brought people -- I spent three years of my life looking up information and giving it to the Town of Londonderry and Collete Gabidon was the president of our group, she brought it up to the hearings.  They testified.  Yet here we are.  We predicted that AES wouldn’t be able to hold onto this plant for many reasons and here it is.  It’s happened.  The individual with the water running through his yard - it’s a house AES owned.  They knew the water was running off their property.  It has to do with the sustainable design and the way the land was left there.  It’s all in the same area.  As soon as that plant was built --

(Interruption from audience member)


VICE CHAIR:
No sir, this is not an opportunity to engage in a dialogue.  This is a public statement by --


MR. BIELINSKI:
He’s actually the owner of the property.


VICE CHAIR
This is an opportunity for him to make a public statement.  If he would like afterwards to ask whether he can make a public statement then we’ll move on to that, but we’re going to allow Mr. Bielinski to finish his remarks.


MR. BIELINSKI:
The reason I brought up his is because he wasn’t sure he’d be able to -- he came in late and I just wanted it on record.  Who is going to enforce all this stuff?  It hasn’t been enforced.  I spoke to, I believe it was Michael Iacopino at one time, a couple of years ago about one of these items and I know he’s your attorney for your Committee.  What’s going to happen here?  I’m very concerned about this.  The Town of Londonderry, their biggest concern is they don’t want to make waves because they need the tax revenue, because they’ve spent it all, like any town.  So I’m concerned about the people in the town.  I always have been.  I want to know.  Is there going to be something written into this if you should grant this, that everything is going to be enforced and there is going to be somebody that’s liable that has some type of asset that can be penalized or whatever, to correct these problems?  I mean, this airport letter, that’s new to me as of today.  I’m actually glad you let me go last and not first.  They’re having a problem with the plume, which we predicted they would.  It’s like in the winter and the fall, it’s like a bomb has gone off over the Town of Londonderry when it’s cold.  You can see it from 15 miled -- I’ve been in Hooksett and seen the plume.  We were told that it would not be like that.  That it might be two to three hundred feet above the stacks until it dissipated.  We were told you wouldn’t see the plume more than seven percent of the daylight hours.  That’s in the -- I think that’s in the Certificate.  Seven percent.  You see it virtually from the time it gets cold in the fall until the spring.  That’s not what we were told.  We were told there is no problem and then come to find out I spoke with Peter Bajc from AES one time and he said, yes we are having cooling tower problems and we have the company that built them in trying to correct it.  Now is it any better?  I guess we won’t know until the weather gets cold again because that was at the end of the season.  I guess what it comes down to is a lot of disappointment on my part that I spent three years of my life looking into this and nobody is willing to enforce what’s been in the Certificate.  I won’t say everything, but certain stuff -- and it is stuff that we brought up.  I don’t make these up.  The seven percent of the daylight hours is actually on their own website, AES’s website.  I think it’s off now but I happened to save that page in case it was ever needed.  I have it.  I have pictures of the ground level fogging at home on Wentworth Drive.  I went out there to take pictures and you can see it coming down right onto the road.  Now it didn’t ice.  I’m not going to say it iced.  It wasn’t cold enough to ice up.  Plus going down the power line corridor out onto Litchfield Road.  It wasn’t going to happen.  Guaranteed it was never going to happen.  Our water experts said it will happen and showed pictures I think it was a plant in Plymouth, Mass. where they had the same problem.  I want to make sure that if this is going to be transferred that whoever, it’s taken care of.  That it’s in there.  The people don’t say, “Gee, it was never brought up.”  Because it was brought up four or five years ago.  It’s in there.  You get the transcripts it’s in there.  I have copies of them.  I’ve seen it.  That’s my big concern.  I called the Town of Londonderry this morning and asked them.  They didn’t know about this hearing.  I spoke to Marty Bova (ph).  The Highway Director, the Public Works Director didn’t know and I spoke to the Chairman of the Town Council who didn’t know about this meeting and he’s a State employee.  I happened to know about it.  As you see we’ve got nobody here to protect the Town of Londonderry.  I had to come as a citizen.  Again.  Those are my concerns.  I want to have somebody that we can get -- who do we get a hold of if you should grant this?  Do we still call the people that are there from AES, who haven’t responded over these years?  Or do we get a hold of Mr. Scarborough’s office as they’re running the plant?  Obviously it wouldn’t be the bank because they wouldn’t know how to do, you know, that technical stuff.  I guess we’re taking the word, and I have no reason to believe they don’t have the technical ability and managerial to run this, but have they ever had any EPA fines in plants they’ve been running while they’ve been under their control?  It’s kind of like we’re saying well, the bank will give them $40 million dollars so they must be okay.  Well, the bank gave AES $288 million dollars and you’ve seen what happened.  So I’m just a little concerned that we’re going to have some type of recourse if things don’t happen.  If you transfer this today, is the Town of Londonderry going to have recourse on the approximately $300,000 bond that has not been bonded as of yet to finish that road?  There’s a cul-du-sac that had to be shortened.  I’m sure Mr. Iacopino knows the road.  That was supposed to be bonded when they got the Certificate as I read it in the Certificate.  Never got done.  The Wentworth and Burton ones never got done until I became treasurer and found out they hadn’t been done because the roads had been all cut up.  I talked to the Highway Director or the Public Works Director, Yanis, and then he called them and then they bonded them.  Why do I, as a citizen, have to make sure stuff is getting enforced?  Why can’t I get a call back from a State agency when I call with a problem?  I don’t expect a call within an hour or a day or two days later if they’re at a meeting.  Even the next week if they were on vacation.  I never got calls back from Craig Wright.  So I don’t have a lot of confidence.  The bank has a member of their counsel, Douglas Patch, who was on that Committee so he knows a lot of this.  That’s my concerns.  I’ve heard for years that things would be taken care of and it hasn’t been.  I’d like to be able to see the sky out of the front of my house in the winter and not just see the plume.  If you read the newspapers, and I forget what the headline was but Londonderry has a permanent mushroom cloud over the Town of Londonderry.  It wasn’t supposed to be like that.  They could have done dry cooling.  We asked that question.  They didn’t want to spend the extra $20 to $25 million dollars.  Their testimony.  Is what they gave.  But I think the real problem was the noise factor.  Because of the decibels they had to keep they wouldn’t be able to meet it.  I don’t want to be paying anymore.  If it’s going to be done, that’s great.  It sounds like it could be a good thing.  We need this taken care of.  We need somebody to take care of people’s yards that are washing away at a house that AES owned and was sold to him by a realtor in town who was working for a group that sponsored AES coming to town.  Disclosure law.  They can’t know that it wasn’t washing into the guy’s yard.  Roland Goudreau, who is a member of our group and has moved out of town had that same stream going behind his yard.  As soon as they started digging up he went -- and he had been there for roughly ten years, maybe a little less.  It was his wife’s aunt’s house or something.  The stream went from a constant trickle to a stream that was washing the banks away.  One of many reasons he left.  So it is known.  Somebody needs to protect the people of Londonderry for once.  As you can see, the Town don’t want to do it.  That’s about all I have to say.  I don’t know if anybody has any questions.


VICE CHAIR:
Any questions from the Committee?  Thank you, Mr. Bielinski.


MR. BIELINSKI:
Thank you for your time.


MR. BORDER:
I just wanted to add that I’ve got pictures of my front yard.


VICE CHAIR:
Can we just get one person at a time.  We’re trying to record this.  Why don’t you come up to a microphone and you can make your statement.

STATEMENT BY CURTIS BORDER:

   My name is Curtis Border.  I really don’t have much to add, just that I have pictures of my property that show the damage that’s been done.  Peter Bajc showed up at my house Thursday afternoon, made no mention of this hearing and just said that he’d get back to me.  He told me he didn’t even know who Mr. Bielinski was.  So I just wanted to -- if you wanted to see them I have them.


VICE CHAIR:
I think you can leave those with the clerk. 


MR. BORDER:
That’s all I really had to add.


VICE CHAIR:
Thank you.  Let me get one thing on the record that was raised.  Mr. Dustin, do we have the affidavit of publication of the notice of this hearing, that this hearing was public in the newspapers?


MR. DUSTIN:
I do not have it but Helen is here and she said she has it.


ATTORNEY M. IACOPINO:
The affidavit was sent to me.  I had the original that I provided to the secretary of the Committee this morning.  There was an affidavit filed.  Do you guys have a copy of the affidavit?


MR. BIELINSKI:
I did see the notice.  I know it was done.  I’m not saying it wasn’t, I was just saying they didn’t know about it.  There wasn’t enough notice really for people to find out.  It was the Manchester Union Leader and I think one other local paper.


VICE CHAIR:
Thank you. I just wanted to make sure it’s in the record.  Okay.  We’ll just make sure that a copy of the affidavit publication is provided with the documents that are going to be given to the clerk.


ATTORNEY M. IACOPINO:
What I would propose, Mr. Chairman, is that when we get the original back from Ms. Vezina that it simply be marked as the Committee’s Exhibit #1.


VICE CHAIR:
Okay.  We’ll do that then.  Okay.  Closing statement from the petitioners?


ATTORNEY MOFFETT:
I think we don’t want to take the Committee’s time much further, Mr. Chairman.  I think the Committee has a good sense of the issues involved here.  The lenders represented by ABN AMRO are prepared to enter into a consensual foreclosure with AES Londonderry as Mr. Bissonnette and Mr. Bray have indicated.  There are a lot of good reasons for doing that.  I think I would simply summarize it by saying that what’s really at stake for the State and the community is whether or not you have the equivalent of a going concern at that plant or whether you run the risk that it may be shut down because of adversarial proceedings and a workforce dispersed.  And we just think that that’s not in anyone’s interest.  So the lenders have worked hard with AES to try to get to a point where we can do this by agreement and avoid the kind of adversarial proceedings that might otherwise happen.  I think beyond that unless the Committee has other questions, we’ve said what we wanted to say and we just hope the Committee will understand that there is a premium on getting this transfer done smoothly and quickly if we can do it.


VICE CHAIR:
Thank you.  At this time we will adjourn for a meeting with counsel and then we will reconvene to let you know what our next steps are.

(Off the record for discussion)


VICE CHAIR:
We’re back on the record on this hearing on the proposed transfer of the equity interest in the Londonderry facility and that we will close the evidentiary portion of the proceedings and reconvene for public deliberations and entertain a motion on how to proceed at this point.


MR. WALLS:
Mr. Chairman, I’m prepared to make a motion.  I move that the Committee approve the transfer of the ownership interests in this facility from AES Londonderry LLC as requested to this new entity Granite Ridge I, Special Purpose Entity LLC.


VICE CHAIR:
Is there a second?


MR. PERRY:
Mr. Chairman, I will second.


VICE CHAIR:
Okay.  Thank you.


ATTORNEY M. IACOPINO:
Mr. Chairman, I believe the motion is to transfer the equity interest from AES Londonderry Holdings LLC to Granite Ridge Special Purpose Entity?


MR. WALLS:
Yes.


ATTORNEY M. IACOPINO:
I believe you said AES Londonderry LLC, which will still exist.


VICE CHAIR:
Is that correct?


MR. WALLS:
Yes, that’s correct.


VICE CHAIR:
Okay.  I’ll note that there was a second from Mr. Perry.  Do we have discussion?  Well, I guess I’ll start then.  With respect to financial and financial capabilities I’m persuaded by the testimony that we’ve heard today as well as the offer of proof from counsel that the consensual transfer in this situation is absolutely preferable to the potential of a Chapter 11 proceeding that could undermine the operations of the plant in an ongoing basis.  And that the -- that it would also add significant administrative expenses to the operations of the plant and that that would not be in the public interest of the citizens of the State of New Hampshire.  I’d also note that the testimony by Mr. Scarborough with respect to technical and managerial capability was convincing.  This is a well established company that has operated numerous plants successfully and that therefore I conclude that the technical and managerial capability has been demonstrated and so I would vote in favor of approving the proposed transfer of the equity interests.  Mr. Dupee?


MR. DUPEE:
Thank you Mr. Chairman.  From Human Health and Services point of view the principle remains the same here which is if this plant operates as one of the cleanest burning facilities in the northeast it is a distinct public health benefit.  So any steps this Committee can take to facilitate that I think remains in the public interest and I will also vote in favor of this.


VICE CHAIR:
Thank you.  Mr. Perry?


MR. PERRY:
Mr. Chairman, I concur with your statements.  I also, based on my understanding is that we are really not doing anything that would effect the conditions of the Certificate and that I think it is in the best interest of the public that we try to keep this plant up and operating in the most efficient manner possible.  And that we can also hope that we will move forward if there are Certificate violations to deal with those.


VICE CHAIR:
Mr. Walls?


MR. WALLS:
Well, having made the motion I will speak in favor of it.  I share your view that the record supports the proper findings to grant this transfer.  We’ve also had some enforcement issues identified here today.  Although the ownership might be transferred, the Certificate remains in place and various agencies including the Department of Environmental Services have particular interest in some of those conditions and proper enforcement of those conditions.  Mr. Bielinski has identified some of those concerns that the Department of Environmental Services will take back and look into again.  I know the plume has been an ongoing issue, the icing on the ground that I remember from the last hearing as an issue.  We will take a look at those again so that the new operators should be prepared to pay close attention to the Certificate and its conditions.  So it’s a time to make a fresh start and I think -- I’ll speak only for the Environmental agency but the Environmental agency will take a fresh look at those conditions and make sure that all of those conditions are being complied with.


VICE CHAIR:
Is there anyone else?


MS. MANOOGIAN:
Mr. Chairman, I also support the motion just recognizing the value of clean, efficient energy and the generation of such energy.  And the testimony that’s been presented through this proceeding that I do support the transfer of the entity with the understanding that it does not in any way modify any of the other conditions in the original Certificate, including some of the enforcement requirements that have identified in the original Certificate.


VICE CHAIR:
Okay.  If there’s nothing else I guess I’d like to have one additional thing and just note that the enforcement issues raised by Mr. Bielinski in my opinion are separate and apart from the issues that we need to address with respect to whether to approve the transfer of the equity interest, but I thank Mr. Walls for indicating that on behalf of DES he would look into these enforcement issues.  So I guess at this point then I guess I would ask that all those in favor of the motion to approve the transfer say aye.  Opposed?  The motion is approved unanimously.  So I would then ask counsel to prepare a draft order approving the Committee’s actions for its consideration and then indicate to the parties and to the public that we intend to issue a written order memorializing our decision today as soon as possible.  Can I get a motion to close this hearing?


MR. STEWART:
Motion to close the hearing.


VICE CHAIR:
Second?  All those in favor.  Opposed?  None.  Then we will close this hearing.  Thank you very much.
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