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August 28 2006

Michael P. Nolin, Chairman

Site Evaluation Committes
Department of Environmental Services
P.O. Box 95, 29 Hazen Drive
Coneord, MH (13302-0095

Re:  Application of Lempster Wind, LLC
Dear Chairman Nolin:

Fnclosed please find an original and one copy of Lempster Wind, LLCs
Application for a Certificate of Site and Facility. For the reasons discussed
below, Lempster Wind, LLC is submitting this application to the Site Evaluation
Committee for approval as an energy facility,

RSA 162-H contains conflicting provisions that make 1t difficult to
determine whether this project, which is under 30 megawatts, should be
considered an energy facility or a bull power supply facility. Both “bulk power
supply facilities™ and “energy facility” are defined as electric generating stations
capable of operation at a capacity of greater than 30 megawatts. See RSA 162~
H:2, T1.(a) and RSA 162-H:2,VIL. The satutory definition of “bulk power
facilities” also includes electric generating station equipment (without regard to
megawatt capacity) which an applicant, 2 or more petitioners (with agreement by
the Site Evaluation Committee) or the SEC itself determines should require a
certificate. RSA 162-H:2, I1. (a). Similarly, the statutory definition of “energy
facility” also includes “any other facility” which an applicant, 2 or maore
petitioners (with agreement by the SEC) or the SEC itself determines should
require a certificate. RSA 162:2, VIL In addition, the definition of “energy
facility” contains & further statement that such facilities include electric generating
station equipment “only if they are designed for, or capable of, operation at a
capacity of greater than 30 megawaits.” Jd  To add to the confusion, RSA 162-
H:5, [V(a) states notwithstanding the definition of bulk power facilities contained
in RSA 162-H:2, I1, all electric generating station equipment capable of operating
at greater than 30 megawatts owned by entities not subject to rate regulation by
the Public Utilities Commission “shall be considered energy facilities and shall
not be considered bulk power facilities.”
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The determination of whether the project is a bulk power supply facility or an energy
facility has certain ramifications under the statute. RSA 162-H:7, L. requires that an application
for a bulk power supply facility certificate be filed with the Public Utilities Commission, while
REA 162-H:7, IL. requires that an application for an energy facility certificate be filed with the
Chairman of the Site Evaluation Committee. Depending on whether the applicant is a bulk
power supply facility or an energy facility, under RSA 162-H:10, either the Committee or the
Commission must consider the evidence, require certain information from the applicant, and
conduct such studies and investigations as necessary. In the case of a bulk power supply facility,
RSA 162-H:16.V. requires the Public Utilities Commission to 1ssue or deny the certificate, while
in the case of an enerpy facility the Committee issues the certificate.

Given the ambiguity in the language of the statute, an examination of the legislative
history of the amendments to the statute is appropriate . One of the principles of statutory
construction is that when the language of a statute is ambiguous, a statute must be construed in
light of the Legislature’s intent in enacting 1t, and 1n hght of the pohicy sought to be advanced by
the entire statutory scheme. State v McCarthy, 150 N.H. 389, 391 (2003). The Legislatures
added the language in RSA 162-H:2 and :5 cited above when it enacted HB 1496 in 1998 The
legislative history of HB 1496 shows clear legislative intent that all electric plants built by
entities that are not subject to rate regulation should be considered energy facilities and thus not
subject to PUC review for a certificate of need. The intent to treat all electric generation
facilities that are in the compelitive market as energy facilities is evident from the House
Science, Technology and Energy Committee report on the bill, as well as from the transcript of
the testimony on the bill provided to the Senate Ways and Means Committec by HB 1496
sponsors Representatives Jeffrey MacGillivray and Clifion Below. See attached excerpts from
the legislative history of HB 1496, As the attached House Commitiee Report indicates, HB 1496
was intended to update RSA 162-H “to be consistent with competition in electric generation.”
The Committes Report further states: “The bill, as amended, moves all of the {ollowing from
‘bulk power supply facilities’ to ‘energy facilities’ and thus eliminates the need for them to
obtain the certificate that the project is needed: (1) all electric plants built by entities not subject
to rate regulation; 2) all eleciric plants built by anyone afler competition exits in hall of the state;
and 3} transmission lines connecting generating plants to the transmission grid.”, Moreover, as
Rep. MacGillivray told the Senate Committee: “we’re taking things that belong to the
competitive generation market and moving them out of the need for certificate of financial
need.” Rep. Below’s testimony to the Senate Comumittee supports this: “when an electric
generating plant is in the competitive world, as opposed to the rate regulated world, then we
eliminate the step where it has to go to the Public Utilities Commission”.

If this project is approved it will operate in the competitive generation market; it will not
be regulated by the Public Utilities Commission. Based on RSA 162-H and the legislative
history of the 1998 amendments to that statute cited above, as well as the fact that the
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Committee, not the Commission, has voted to assert jurisdiction over CEI's application for the
project, we are submitting this application to the Site Evaluation Committee [or approval as an
energy facility.

Please do not hesitate to contact me if you have any questions about this filing.

Very truly vours,

Susan S. Geiger

Enclosure

oo Committee Members
Service List
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