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PROCEEDI NGS

CHAI RVAN BURACK: Good nor ni ng.
I wish to call to order today's continuing
del i berative session of the State of New Hanpshire
Site Evaluation Commttee in Docket No. 2009-02,
Application of Laidlaw Berlin BioPower, LLC for a
certificate of site and facility for a 70-negawatt
bi omass fuel energy facility in Berlin, Coos
County, New Hanpshire.

Wien we adj ourned | ast
eveni ng, we were discussing the issue of the Coos
Loop i nterconnection. And before we | eave that
topic, | just want to inquire as to whet her
there's any other discussion that nenbers woul d
li ke to have of that matter?

M. Harrington.

MR, HARRI NGTON: | just wanted
to clarify one question asked by M. Janelle on
how t he bi ddi ng process would go. And | said |
just wasn't famliar enough with the Purchase
Power Agreenent on that. And having revi ewed that
| ast night -- again, | say this as an engi neer,
not a lawer, let ne preface that -- | didn't see

anything in there about bidding practices, one way
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or the other. So, since the way it is set up is
that the paynents for energy and renewabl e RECs
are based upon actual production of electricity, |
assune that Laidlaw s strategy would be to
maxi m ze the output of electricity to maxim ze
their paynents; hence, they would bid in probably
zero and try to clear the market every hour of
every day because they woul d receive the noney
from Public Service based on the Purchase Power
Agreenent on that. And also, the REC paynents are
based on actual production. So that would seemto
be a |l ogical strategy for themto pursue. Hope
that helps a little.

CHAI RMAN BURACK: Thank you.

s there anything further on
t hat subj ect?

Dr. Kent.

DR. KENT: | think I'd just
| i ke to note that the Loop has not really reached
capacity in an absolute sense. It could be up to
400 negawatts was ny understanding fromtestinony,
i f sonebody was willing to pony up a hundred
mllion or 125 mllion.

MR, HARRI NGTON: There are a

EC 2009- 02} [ DELI BERATI ONS- DAY 2 AM SESSI ON] { 9/ 21/ 10}




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

coupl e of proposals. Public Service has done sone
prelimnary look at it. And in that range -- and
It depends on synergies with sone other things.

But in the range of a hundred to, say, 150
mllion, it could be substantially expanded,

either through reconductoring of the Loop itself
or actually putting in another line. That was one
of the possibilities of, say, for exanple, the

| arger wind projects, |ike the proposed for Noble
or the proposed 180-negawatt one which is in the
queue. They would have a direct feeder |ine that
woul d go down to the substation, probably over
Moore Dam And then that woul d open up additi onal
capacity on the existing Coos Loop to make sure

t hese other plants could do that. So there are

di fferent schenes |ike that.

But as of right now, it's not
maxed out .

DR KENT: Is it -- once --
let's say -- | have a question for you, if you can
explain this to ne. Say we did upgrade the Loop
to get to 400 negawatts, so we woul dn't have any
problemw th getting everybody's energy online in

the foreseeable future. Can all that energy then
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| eave the Loop and head south, or are we going to
be bound sonewhere down the |ine?

MR, HARRI NGTON: Wl l, part of
t he eval uation that would be done on that woul d be
to | ook downstream | nean, it's one thing to get
It over the Moore Dam Then we'd be | ooking at
the 345 lines that are going south fromthere.
And it's possible there may be sone upgrades
needed down there as well to handle it. Because,
| nean, let's face it, if we have additional -- a
couple of two 300-negawatts, it's not going to
stay in northern New Hanpshire, because the | oad
just sinply isn't there for it. So it would have
to get down to the southern part of New Hanpshire,
and probably eventually even into Massachusetts.
That woul d be part of the analysis. | think that
t hat was | ooked at prelimnary, and it's in the
bal | park of that 100 to 150 mllion figure.

DR KENT: Onh, it's included in
t hat ?

MR, HARRI NGTON:  It's included
into the prelimnary | ook they did at it.

DR KENT: So there's a |ot of

st akehol ders, potentially, if you wanted to find
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sone synergy to split the pot up.

MR. HARRI NGTON: Yeah. Well, |
mean, typically what happens is, and this is where
the problemarea | guess has been, it's that next
person com ng online. They do the analysis and
say, okay, you can put your plant on, and it's
going to cost you a mllion dollars to
I nterconnect to the substation or sonething |ike
that. But the next one that cones online, the
next 50 negawatts, it's naxed out now. So in
order to get your next 50 negawatts on, you not
only have to nmaybe reconduct your part of the
Loop, you have to beef up the substation or down
in by where they interconnect into the
hi gh-vol tage part of the system And you al so
have to do sone things downstream nmaybe in
Franklin, or somewhere downstream to acconmobdate
this additional power that's flowng. So that's
all | ooked at as one issue when they do that.

DR. KENT: Thank you.

CHAI RVAN BURACK:  Conmi ssi oner
| gnati us.

CMSR. | GNATI US:  Thank you.

Good norning. A coupl e other
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comments on the Loop, just to put all of this in
context. Even wthout going to the ngj or upgrade
that M. Harrington was just talking about, we've
heard testinony that there's sone required
upgrade that Laidl aw would have to do in order to
I nterconnect. And that's relatively snall
nunmbers, in the mllions as opposed to the
hundred mllions. And we've heard that they have
t he approvals to be able to take those next
steps. They've identified generally what needs
to be done and costed it out. Not to the penny
and not to the engineering specs, but they're
getting close. And so that |evel of upgrade
needed to interconnect the facility to the Loop
is comng to real finality. And the conpany
seens prepared to do that necessary work, and | SO
seens agreeable to it being done and sees no
probl ens by their i1nterconnection.

So | think on the
I nterconnection for the plant, that's in good
shape. | would support -- | don't see any reason
why the interconnection is a barrier for approval
of this project if other things fall into place.

The use of the Loop is a
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probl em for any generators who are currently
connected, for Laidlawif it were to be
connected, for anybody still to cone who wants to
be i nterconnected that we've tal ked about, and
that's that on the occasional hours there will be
times where there's just too nuch generation
comng in for everybody to be dispatched. And

t hat becones an econom c issue. And whether a

| ender would go forward with a project know ng
that that's at risk, that they won't al ways be
able to be dispatched, is sonething that's really
a financial issue, and whether a | ender thinks
it's worth it to do so, to invest in a project
that has that limtation. But it isn't an
engineering limtation, and it isn't really
anything that this project creates that isn't
already in place. You know, if anyone, it's the
Granite Reliable Project, the wnd project that
takes up so nuch of the power when it's fully
operating and takes up so nmuch of the space on
the line when it's really blow ng, and takes up
so little of the space when it's not. So it's a
hard one to work with because it |lurches from

hi gh use of the systemto very |ow use of the
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system and that can shift hour to hour.

If this project were
certificated, it would put a greater stress on
exi sting generators who may not be able to get
their power out. But that's a risk, in ny view,
that they've known all along. It's never been a
very realistic problemfor them because there
hasn't been that nuch generation. But that's
not hing that's changed on themin terns of the
structure under which they cane in. They may
have hoped that it would never change and t hat
there woul d never be a problemin getting their
power out. But there's never been a guarantee of
that. There's never been any legitimte
expectation that they would al ways have a chance
to have their power dispatched. And in ny view,
t hey had a good tine of it for a nunber of years
when there really wasn't anything else to
di spl ace them That's changing. Laidlaw adds to
that mx, but it's not what creates that
situation.

So, in ny view, the
I nterconnection i ssues may be hard for sone ot her

generators to adjust to, but | see nothing
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I mproper with the interconnection. 1It's the way
the system was designed to work. And | think
that, on that conponent, | think the Laidl aw
proj ect appears to have a plan in place that's
sound and neets the | evel of acceptance, in ny
Vi ew.

MR, HARRI NGTON: Just as a
quick followup to that. | think it's really
I mportant for people to understand that these set
of rules are nothing unique to the Coos Loop.
They weren't invented to deal with the situation.
They apply to all facilities in New England. 1In
fact, alnost all of the United States does it this
way, where the interconnection costs are borne by
t he generator who wants to cone online if there's
upgr ades required.

And this idea that once the
transm ssion's there, you're basically -- sonmeone
el se can build and conpete economcally for space
on that line is also not unique to the Coos Loop.

So, again, as | said before, |
don't think our job is to try to pick out the
wi nners and the losers on this one. Everybody

knew that these were the rules. And they have
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been in place for about the last 12 years. So
this is -- certainly the Laidlaw project is not
sonet hing that just popped out. It's been being
di scussed and | ooked at, and we've been contacted
for possible SEC filings froma few years ago.
So | have to assune the other parties up there
knew this was possible as well, and they could
have taken what ever actions they would have
wanted to, to either get a Purchase Power
Agreenment thensel ves or do whatever. But that
wasn't done, so..

CHAI RMAN BURACK: Thank you.

Anything further on this issue
related to the interconnection?

(No verbal response)

CHAI RVAN BURACK: All right.
Good. What I'd like to suggest that we do next is
we turn our sites to the next provision of RSA
162-H 16, |1V, and that is Subsection C, which
would require, if we were to issue a certificate,
to find that the site and the facility, quote,
wi || not have an unreasonabl e adverse effect on
aesthetics, historic sites, air and water quality,

the natural environnent, and public health and
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safety, period, close quotes. So | would ask if
we could try to again have a systematic di scussi on
of these topics, just taking these in order in
which they are listed here in the statute,
starting with aesthetics. And again, the test is
unr easonabl e adverse effect.

And woul d you like to start,
Director Miuzzey?

DR MJZZEY: Yes, | woul d.

CHAI RVAN BURACK: Thank you.

DIR MJZZEY: Regarding
aesthetics in this project, the current site was
viewed by the Commttee back in March. And we had
t he chance to see that it's a forner industri al
site that's largely cleared, a |ot of debris left
behi nd, not a particularly aesthetically-pl easing
site, the one major structure left on the site
bei ng a boiler.

Duri ng our hearing, Laidlaw
presented before and after photographs show ng
the site as we saw it in March and then their
pl ans for | andscapi ng, for refurbishing the
boi | er and addi ng other industrial-type buildings

to the site. W heard no nmjor concerns wth
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that fromour intervenors, although C ean Power
Devel opnent did not agree with the Applicant's
conclusion that the site would be nore

aest hetically pl easing.

We al so saw in Exhibit 5 the
work that the Gty of Berlin had done with the
Applicant. There's a |long section on appearance
Issues, and it's clear that the Cty and its
communi ty groups have been working with the
Applicant to conme up with a | andscapi ng pl an that
the community feels is a good solution. And
also, the Applicant's offer to place the
new y-constructed transm ssion |ine down Shel by
Street underground all eviates sone of the
aest hetic concerns there as well.

CHAI RVAN BURACK: Thank you.

MR | ACOPINO. And just for the
record, M. Chairman, the reference to the before
and after photographs, photo sinulations, from
Director Mizzey, that's Laidlaw Exhibit No. 72.

CHAI RVAN BURACK: Thank you.

And is there not -- | thought
t here was anot her exhibit as well.

DR MJZZEY: Exhibits 11 and
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12 al so show the before and after shots fromthe
perspective of the community ball field adjacent
to the site.

MR | ACOPI NO I think
Exhibit 72 shows it with the silo.

DR MJZZEY: Oh, the ash silo,
t he addition of the ash silo, which we didn't see
in 11 and 12.

CHAI RMVAN BURACK: | believe
t hat what happened was that, when the original
drawi ngs and sinul ated drawi ngs were nmade -- that
Is, Exhibits 11 and 12 -- they had not designed in
or contenpl ated sone kind of a storage chanber for
ash.

DR MJZZEY: Hmm hmm  Yes.

CHAI RMVAN BURACK: But upon
further evaluation, they determ ned that was
necessary. And so | think we heard testinony that
they were working up that revised plan while we
were actually in the hearing and then presented
that to us as their Exhibit 12.

G her thoughts or conments on
t he aesthetics issue?

Comm ssi oner |gnati us.
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CVBR. | GNATI US: Thank you.
There's anot her aspect to it, and Director Mizzey
referenced this yesterday in another discussion,
and that was the vision for Berlin that people
wthin the community had been debating. And
think it's a fair paraphrase to say that nmany
people said this is a conmunity that's been
I ndustrial at its heart. |It's had a power plant
t here and has been proud of its workers for many
years. And although it wasn't a thing of beauty,
it was part of their history. And getting it back
goi ng again was not only preferential to it being
abandoned, but was consistent with where it had
been over the | ast 50 or 100 years.

And there were sone ot hers who
spoke to a different point of view, saying enough
already with the power plant. That has been our
history. This is an opportunity to do sonething
radically different. And | think we ought to
think nore boldly than just finding a new use for
the facility.

We know t hat, although people
have described that as a pol ari zi ng debate, and

there's been strong enotions on both sides, we
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know that the vote of the community authorities

and various -- you know, the planning board and
the -- is it the city council? AmI| getting the
right tern? -- has been in favor of this project,

al t hough probably individuals have had different
points of view But a majority vote has been in
support of it. And | think it's -- | find it
hard for nme as a nenber of the SEC to

second- guess t hat.

We have authority that usurps
sone of the authority of the comrunity planni ng
function by statute, but | think we need to
listen to their voices as well. And if the
people who live there, the majority there, those
who deal with the devel opnment of the city and
have spent many, many nore hours on this than we
have, have cone to a conclusion that this is the
best use for that area and is consistent wth
their nmaster plan, | think we -- | feel | need to
heed that voice, listen to that very strongly.

So, al though the devel opnent
of the -- | guess, then, the other big piece of
this is that no one has proposed as an

alternative to tear this down and turn it back

17
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I nto sonme ot her kind of use. So we're not

| ooking at two choices: One to get it going
again as a power plant and a working industri al
Ssite versus turn it into a beautiful park. There
are no takers for the alternative right now.

And so, although it may not be
the nost aesthetically pleasing thing to have a
power plant in the center of your town, right now
it seens the alternative is to have an abandoned
i ndustrial site right in the center of your town,
whi ch is even | ess aesthetically pleasing than
having it operating.

So, | think I don't find any
unr easonabl e adverse effect fromoperating as a
power pl ant.

CHAI RMAN BURACK: Thank you
very much.

Q her thoughts or comments on
t he aesthetics issue?

MR. HARRI NGTON:  Mbre of a
questi on than anything el se. Going along with
what Conmi ssioner lgnatius just said, one of the
peopl e that spoke at the public hearing, they cane

up with -- they had a bag or a big envel ope that

EC 2009- 02} [ DELI BERATI ONS- DAY 2 AM SESSI ON] { 9/ 21/ 10}




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

19

they said was full of signatures or sonething.
That's the | ast we've seen of that. Has

anybody -- and naybe, M. I|acopino, have you

| ooked at it to see that there i ndeed are

t housands of signatures in there and that they
actually say we support the Laidl aw project?
Because, | nean, that's a significant portion of
t he popul ation of Berlin, if, indeed, that's what
t hose --

MR I ACOPINO | have not
| ooked at that.

MR, HARRI NGTON: I s that
sonething we could just take a ook at, | nean, to
see what the petitions read?

MR | ACOPI NO ' m not sure
t hat the individual ever actually submtted
what ever was in the bag. | can check with Jane
Murray. | think he was directed to send it to
Jane Murray --

MR. HARRI NGTON: Oh, okay.

MR | ACOPI NO -- our
secretary.

MR, HARRI NGTON: | just know we

saw the bag, and that was the last | saw of it.
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MR I ACOPINO | can check with
her. But | suspect that he never followed
t hr ough.

MR, HARRI NGTON: Ch, okay.
Because it would be significant. He was talking a

coupl e thousand out of a population of | think
about 10,000 in Berlin now. So that's a
substanti al anount of people to get signatures on,
assum ng sone of the 10,000 are chil dren.

CHAI RVAN BURACK: Thank you.
W will check with the secretary to the Commttee
to determine if we, in fact, have received those
formally as public comments. Certainly, the
representation was nade to us that there were, |
believe it was in the range of a couple thousand
signatures in support of the project.

| also recall that we heard
testinony fromthe Mayor, Paul G enier,
I ndi cating that one of the platforns on which he
ran for mayor and was el ected was to see this
pr oj ect constructed.

Il will just also offer the
observation, based on one who has over the years

visited Berlin on nunerous occasi ons and grown up
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not far south of there, and havi ng shopped there
as a child, that certainly it is a city that has
seen a | ot of change over the years. But it has
al wvays been an industrial city, or certainly in
recent history. And just |ooking at the

phot ographs of the current site and havi ng seen
the current site and having seen the sinul ations
of what the facility wll look like if
constructed, and understanding that there are

pl ans to redevelop the entire property, | share
the view that the plan would not have an

unr easonabl e adverse effect on aesthetics.
Overall, I think it's going to be an i nprovenent
on what the aesthetic conditions are there.

G her thoughts or conments on
this issue?

Dr. Kent.

DR. KENT: In the absence of a
super majority by the citizens of Berlin, | would
accept representations of the elected officials as
a voice for Berlinin this matter.

CHAI RVAN BURACK: Thank you.

M. Nort hrop.

MR. NORTHROP: One ot her
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comment. Actually, I"'mlooking for it. | think
that there was a |local site -- FSEC, site

eval uation comm ttee, that was chartered or

comm ssioned, for lack of a better word, by the
city council to look into this and to conme up with
a recommendation. I'mtrying to find where that
Is. I'mnot sure if it's an exhibit that was a
Lai dl aw exhibit or if it was sonething el se
submtted. But ny recollection is that that | ocal
site evaluation commttee al so went through
aesthetics issues. And I think they nmay have

hel ped with the photo sinulations and sort of the
vi sual aspects. And | apol ogize again. |'msort
of funmbling through trying to find where that is.

D R MJZZEY: | think it's
Exhi bit 13.

MR, NORTHROP: Exhi bit 13.

CHAI RMAN BURACK: That's
Applicant's Exhibit 13?

DR MJZZEY: Yes. There's a
letter fromthe Community FSEC Advi sory Comm ttee,
whi ch explains its purposes. Local Berlin
communi ty, organi zed by the Androscoggin Vall ey

Econom ¢ Recovery Corporation as a non-org
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community commttee. The group held public
nmeetings. |t worked for approximately nine nonths
to develop a list of recomended stipul ati ons and
recommendati ons. And those, through tine, becane
what we're now referring to as Exhibit 5, the Gty
of Berlin proposed certificate conditions. Looks
| i ke there were 17 community volunteers, 2 city
staff people, and then 2 nenbers of the press and
t he public who were invited to the neetings as
wel | .

CHAI RVAN BURACK: There do
appear to be a nunber of photographs attached or
I ncluded as part of this Exhibit 5 that include
various -- I'msorry -- Exhibit 13, that include
bot h photos of the site as it exists today, as
wel | as proposed or sinmulated pictures of the site
as it wll look if the project is constructed.

MR. NORTHROP: Also, just on
t he appearance i ssues, this FSEC advi sory
commttee, which is Exhibit 13, and in their
Exhibit Cwthin Laidlaw s Exhibit 13, Item1 is
appearance issues. And the community commttee
recommends that the physical appearance of the

pl ant be at | east as attractive as the photo
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sinmul ations that are attached as part of
Exhi bit 13.

CHAI RVAN BURACK: Ckay. Thank
you.

MR TACOPINO Wth respect to
Exhibit 13, M. Chairman, | would just point out
that it was submtted by Laidlaw as an exhi bit and
was prenmarked. But we al so received that sane
|l etter in public comment around March 10, 2010,
from-- directly fromM. Mkaitis, who was one of
t he | eaders or the chairman of that | ocal
conmmttee. So it's in our record in two pl aces.
It's in the public comment, and it al so was
submtted by Laidlaw as one of their exhibits.

CHAI RVAN BURACK: Thank you.

Any further discussion on the
I ssue of aesthetics? |If not, let's turn to the
I ssue of historic sites.

DR MJZZEY: | can speak to
hi storic sites --

CHAI RVAN BURACK: Thank you.

DR MJZZEY. -- and
archeol ogi cal resources as well.

The Di vision of Hi storical
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Resources, al so known as the state's Historic
Preservation Ofice, received a request for
review by the Applicant under state law R S. A
227-C. 9, as well as Section 106 of the Nati onal
Hi storic Preservation Act. The federal reviewis
triggered by the presence of federal permts.
And in this case, the U S. EPA was designated as
the | ead federal agency for review under
Section 106.

The Applicant supplied
information to the DHR as to resources,
hi storical resources in the area that had al ready
been designated -- in this case, listed to the
nati onal register -- as well as a sumuary of
ot her potential resources that had not yet been
i dentified, giving the DHR enough information to
conclude that the boiler itself is not considered
hi storic since it was constructed in the 1990s.
There were no direct inpacts to the standi ng
hi storical resources. And considering the
surroundi ng historic nei ghborhoods and hi stori cal
properties, such as St. Anne's across the river
fromthe site, that the project presented no new

adverse effects to those resources, which is the
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Section 106 finding.

Additionally, due to the high
| evel of previous disturbance at the site of nore
t han 100 years of industrial uses, the division
did not request any archeol ogi cal studi es be
conpl et ed.

Duri ng our hearing, the
Applicant submtted all of this information for
our review, and no new concerns for resources
were presented in the hearing.

CHAI RVAN BURACK: Thank you.

Furt her discussion of historic
| ssues?

Dr. Kent.

DR KENT: The buildings -- |
just want to make sure I'mclear on this. The
bui | dings on the site are not considered historic?

DR MJZZEY: Under Section 106
of the National H storic Preservation Act, the
test for historic is whether or not a property
woul d be eligible for listing on the National
Regi ster of Historic Places. That's a high
standard. That's the standard we work with under

106.
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A | ot of peopl e consider
bui I dings historic in other ways or for other
reasons. We have a state register of historic
pl aces. Various towns have their own | andnmarKki ng
prograns. There was one ol der building on the
site, the remant of what was one of the original
paper - maki ng buildings on the site. But because
it was just a remmant of that building, it was
not considered eligible for the nationa
register, so it did not fall under the 106
review. |f soneone wanted to cone in and
redevel op that building in the future, they could
wor k on sone ot her designations if they want it
to be recogni zed.

DR. KENT: Thanks.

CHAI RMAN BURACK: Is it your
expectation that there would |ikely be any
archeol ogi cal issues that could arise at this
site -- that is, if we were to issue a
certificate, would we need to have any kind of a
condition relating to further reports to the
Di vi sion of Historic Resources or further
I nvestigations, again, if sonething were

di scovered?
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DR MJZZEY: Well, the
di vi sion did have two cases in which they asked
for further review. One would be that if the
pl ans changed fromas they were submtted to the
di vision back -- I'"mnot sure when. | believe it
was spring or winter of last year -- and also if
there were significant community concerns about a
resource that had not been identified during the
106 revi ew.

Additionally, there are state
| aws that do protect unanticipated di scoveries of
human remains -- for instance, a Native Anerican
burial, that type of thing. Those |aws would
cone into play if that type of discovery was
made.

CHAI RMVAN BURACK: ' mjust
trying to ascertain whether or not you think it
would be -- again, iIf a certificate were to be
I ssued, whether or not you would see any
conditions that woul d be necessary or appropriate
to address historic or archeol ogi cal issues, or
whet her, just by a function or operation of |aw
that's already going to be applicable, regardl ess,

t hose i ssues woul d be addressed appropriately?
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D R MJZZEY: | think it would
be useful to have sone sort of condition that
addressed those two conti nui ng concerns of the
DHR, as well as the note that if archeol ogi cal
resources are unintentionally discovered, that
consul tati on would continue under the -- with the
DHR.

CHAI RMAN BURACK: Thank you.

O her discussion of historic
sites issues? Yes.

CMSR ITAGNATIUS: | also
remenber the discussion of interpretive signs
bei ng put in various places that would hel p
explain sone of Berlin's history and use of the
wood products to fuel that devel opnent of the
city. That seened |like a good idea. 1It's not --

it's sort of helping to build the historic |ink

bet ween Berlin's past and this project. It seened

positive.

There was one ot her buil di ng
that | renmenber a discussion of, and it may be
the remnant that Director Mizzey was | ust
describing. 1've forgotten. It was not directly

I mpacted by this. It was a little bit a ways.

29
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It was in pretty bad shape. But | recal
sonet hi ng about early devel opnent of photographic
processi ng.

CHAI RVAN BURACK: Are you
t al ki ng about the research and devel opnent
bui I ding across the river?

CVBR. I GNATIUS: Yes. WNaybe
so.

CHAI RMAN BURACK: Wiich is a
separate site, not part of this project at all.

CMSR. I GNATIUS: You're right.
And there was sone talk at our site visit of
whet her or not the devel oper mght be willing to
help with that buil ding being studied. Mybe they
weren't taking on nmaking any commtnment to do
anything with it, but interested in what m ght be
there or finding partners to develop it. And I
don't recall if there was any further discussion
about that and whet her that was anything that your
office's review woul d have | ooked at.

DIR MJZZEY: CQur office has
been working very closely with the project
proponents of the research and devel opnent

building. But | think what you may be tal king
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about is the earlier building that is on the
| ar ger parcel but not inpacted by the current
plans. It was the earliest paper-naking-related
buil ding on the site. Because there were no
adverse effects associated with this project under
106, the DHR did not request any additional what
would normal |y be considered mtigation neasures,
such as signage or any direct contributions toward
t he rehab of that buil ding.

CMSR. | GNATI US:  Thank you.

MR | ACOPINO M. Chairman,
"Il just point out that when Ms. Ignatius speaks
about the interpretive signs, | think she's
referring to Gty's Exhibit 5 under Roman Nuner al
'V, Community Benefits Section 1. It's on Page 6
of the exhibit. And it is at the bottom of that
particul ar paragraph where it tal ks about the
riverwal k having interpretive signage.

CVBR. | GNATI US: Thank you.

CHAI RVAN BURACK: I just want
to make sure that we have a common under st andi ng
of the building that is being referred to here as
bei ng a buil ding that does have sone -- is a --

perhaps this building that was the | ocation of the
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earliest paper-neking facility there. 1'm| ooking
at -- perhaps you have a different plan. But |I'm
| ooking at a plan in Appendix C to Applicant's
Exhibit 1. This is overall site |ayout and

mat erials plan, Figure 2, prepared by ESS G oup,
Inc. If that's -- and this is dated Novenber 6,
2009. And it appears that there's a building
that's a al nost square building, but it has one
corner of it that's a little bit carved off that's
| abel ed as "existing building.” It is on the
banks of the Androscoggin River, and it is
upstream or up river of the proposed area where
all of the wood chips would be stored. 1Is that
the building that's --

DR MJZZEY: Yes, that is the
earlier building. And it does provide a nice
opportunity to tal k about the history of paper
maki ng and the wood i ndustry in Berlin and how
t hat has evol ved through tine.

CHAI RMAN BURACK: Thank you.

And | believe that during the
site visit we took, at |east sonme of us in
conversation with one of the tour guides heard

sonet hi ng about that history and about the
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possibility of eventually sonme kind of plans
there, but nothing definitive at this tine.

D R MJZZEY: Ri ght.

CHAI RVAN BURACK: Thank you.
Anyt hing further on this issue of historic sites?
If not, let us continue to work our way through
this section of the statute.

And | believe the next issue
area that we should talk about is air quality.
And we have -- I'msorry, air and water quality.
| suggest we take these in two pieces: First,
air quality, then water quality. W' ve already
had sonme di scussion of these issues in the
context of the permtting issues for the site.
But | think it may be hel pful just to provide an
overview of the air and water quality issues,
specifically with an eye toward ensuring that
we're -- we could nake a finding or not that
t here woul d not be an unreasonabl e adverse effect
on air and water quality.

M. Wight, do you want to
start on air quality?

MR WRI GHT: Sure. Thank you,

M . Chai r nan.

33
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Thr oughout t hese proceedi ngs,
we haven't heard a | ot of discussion about air
quality or air emssions fromthis facility. |
woul d suspect that's given the historic nature of
this site as a pulp mll, and also the fact that
this was one of the nmjor em ssion units at that
existing facility. So | would suspect that's
why, part of the reason why we haven't heard too
much.

But in New Hanpshire and the
country, EPA has established a nunber of
air-quality standards. And New Hanpshire has
adopt ed nost of those, the vast majority of those
air-quality standards and performance standards.
The purpose of those standards is to ensure that
air emssions fromthe facility, such as this
facility, would not adversely inpact human health
or the environnent. W heard that as part of the
application -- we heard fromthe Applicant that
t hey acknow edged that they would be a nmjor
source of NOx em ssions in New Hanpshire. NOx is
a non-attainnent pollutant -- in that, we don't
neet certain air quality standards for ozone,

whereas NOx is a precursor to ozone.
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CHAl RMAN BURACK:  Agai n, NOx

MR WRIGHT: [I'msorry. |
still talk in technical jargon. N trogen oxide.
' msorry.

CHAI RMAN BURACK: Thank you.

MR, WRI GHT: Once they
triggered that set of regulations, which is a
federal regulation inplenented again here at the
state level, the facility needs to denonstrate
that they will install what we refer to the | owest
achi evabl e em ssion rates. W had heard testinony
that the facility were to achieve that by use of a
bubbling fluidized bed boiler and the installation
of a selective catalytic conduction system which
is generally considered to be state-of-the-art
controls across the board for NOx.

Al so upon start-up, the
facility would need to obtain em ssion offsets --
so that is offset their em ssions of nitrogen
oxides by a ratio of 1.15 to 1. Again, that's a
federal requirenent. The facility would need to
I mpl ement that upon start-up. The Applicant in

their air permt has indicated that they woul d

35
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conply with that requirenent as well.

In addition, we heard that the
facility is subject to what we refer to in the
i ndustry as PSD, or prevention of significant
deterioration regulations. As part of that
anal ysis, the facility needs to go through an
air-pollution dispersion analysis. The purpose
of that analysis is to denonstrate that the
em ssions out of the stack will ultinmately conply
with what we refer to as national anbient
air-quality standards. Again, federal
regul ations inplenented at the state level. The
nodel i ng conducted by the Applicant which
denonstrates that the facility will not exceed
t hose st andards.

I n addi ti on, under that
program there is what we refer to as PSD
I ncrenent requirenents. These are in addition to
those national anbient air-quality standards, a
new facility can only consune a percentage of
what's available to them across the board. In
this case, the Applicant was able to denonstrate
t hrough that nodeling analysis that they could

conply with those increnent requirenents as well.
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I n addi ti on, under the
unbrella of state regul ations in New Hanpshire,
we commonly refer to that as our state
i mpl ementation plan. This is where we house all
our regulations. This is the state's plan as to
how we will achieve the anbient air-quality
st andar ds.

So, in addition to those nmjor
requi renments under the non-attai nnent program and
t he PSD program there are al so a nunber of
regulations in our adm nistrative rules that the
facility would need to conply with.

Thr ough review of the
application, which was submtted as part of the
certificate -- request for a certificate, the
Applicant submtted an air permt application,
and they identified all of those state
regul ations that they would need to conply wth.

As part of the departnent's
review of the application, we were able to
determ ne that -- or the departnent determ ned
that the facility could conply with all of those
st andards, whether they be emn ssion-based

st andards or heal t h-based st andar ds. As such,
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the departnent issued a final permt, | believe
on July 26th, and conpliance with that permt
woul d ensure that the facility would neet air
qual ity standards here in New Hanpshire.

We al so heard sone di scussion
about other federal standards. |In addition,
t hese woul d be what we refer to as federal new
source performance standards. In addition, we
al so heard sone di scussi on about potentially
ot her federal requirenents that could be com ng
down the road under maxi mrum achi evabl e contr ol
t echnol ogy standards. Like M. Harrington asked
t he conpany on at | east one occasion as to what
would be their ability to conply wth those
standards, and | believe the answer we heard was,
Vell, we really don't know yet because those
standards haven't been finalized. But we also
did hear a coommtnent on their part that, once
t hose standards conme out, they would have to
conmply with theml|ike every other source of air
em ssions in the state.

| think the only other thing
we really heard, in ternms of air quality, there

was sone questions regarding ash fromthe
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facility. W had heard sone testinony that the
facility would generate sonewhere in the

nei ghbor hood of 120 tons per week of fly ash,
which ultimately we heard woul d be stored in a
silo on site. | think we just had sone bri ef

di scussi on about that. That would be | ocated, I
bel i eve, near the turbine building and the boiler
building. And | believe the Applicant put up a
pi cture of that.

In addition to that fly ash,
the facility would al so generate sone bottom ash,
we heard sonewhere in the nei ghborhood of 100 to
250 tons per year. There were sone questions
ultinmately asked of what woul d be the di sposal of
t hose two sources of ash at the site. | believe
what we heard is that the facility had been
negotiating with the Androscoggi n Vall ey Regi onal
Ref use and Di sposal District, which is the owner
and operator of the Mount Carberry Landfill, and
that that facility could accept those ashes. And
also, | think we heard testinony that, in terns
of fly ash, the facility would not store greater
t han one week's worth of fly ash on site.

| would also just note in
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general that the Departnent of Environnmental
Services also contains -- also has an

adm ni strative regul ation regarding just fugitive
dust. | believe that would al so govern the
storage and renoval of the fly ash fromthis
facility, in that the facility would have to
control visible emssions of fly ash or the
bottom ash as they handled it or processed it on
site.

So I believe, taking all that
into consideration, in addition to the fact that
the departnent has issued a permt wth a nunber
of conditions, that the Commttee could probably
find -- would find that the facility would not
have an adverse inpact on air quality.

MR | ACOPINO M. Chairnman,
just for the Coormttee's conveni ence, the anended
air permt application submtted by the Applicant
to DES is Laidlaw Exhibit 48. The D vision of
Envi ronnental Services' final decision on the air
permt is Laidlaw Exhibit No. 50. And the
depiction of the silo, simnulated depiction of the
silo discussed by M. Wight is Laidlaw Exhi bit
72.
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CHAI RMAN BURACK: Thank you.

Furt her di scussion of
air-quality issues?

MR. HARRI NGTON:  Yeah. This is
sort of a -- kind of goes along wi th what
M. Wight was saying, but there's a little bit of
a different enphasis | just want to nmake sure
people were clear on it.

| was the one who brought up
the issue of the new EPA regul ations. And | read
a quote fromwhatever it was the Anerican Bi omass
CGenerating Association, or sonething to that
effect, that said it would be -- could be
devastating on the operation of bionass plants.

My maj or concern there was not
that if new regul ati ons cane out that Laidl aw
woul dn't be forced to conply with them but what
woul d the financial inpact of that be. They did
not seemto have any idea of what that was going
to be. And since the draft regul ati ons are out
there, | would just think it would be kind of
common sense for a plant that was going forward
like this to be having sone idea as to if the

regul ations are finalized as they' ve been put out
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for draft, we estimate that that's going to cost
us $1, 000, $10 mllion, whatever. Wen the head
of the bionass association says it could be
devastating, | assune it's going to be closer to
the $10 million, if not nmore, than the thousand.

So that was ny main concern in
bringing that up. It wasn't that they'd somehow
sneak by and you guys woul dn't catch them when
the | aw changed. |I'mquite sure you're very
t horough at that. But it would just be the
ability -- would it have a negative inpact on the
ability to go forward wiwth financing of the plan.

CHAI RMAN BURACK: Thank you.

| think we have to
understand -- and we've seen this in prior
proceedi ngs, and we'll certainly see this in the
future, is that both federal and state
regul ati ons may change over tine. And that is
just a way of life. I1t's one of the costs of
doi ng busi ness, | suppose, for any facility here.
And | think it would be difficult for us to do
anyt hi ng other than be aware that those changes
can occur.

Any ot her thoughts or comments
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on this issue of air quality specifically?

M. Wight, if I nmay, | gather
what you're saying is that it's not that there
woul d not be any inpact on air quality, it's just
that -- if this facility were to start off, by
operating fully in conpliance with all existing
applicable aws and reqgul ations, the facility
woul d not have an unreasonabl e adverse effect on
air quality.

MR, WRIGHT: That is correct.

CHAI RVAN BURACK: Ckay. Thank
you.

Anyt hi ng further on
air-quality issues? |If not, let's turn then to
i ssues of water quality and the question of
whet her there woul d be an unreasonabl e adverse
effect on water quality as a result of this
proj ect being constructed.

M. Stewart, do you want to
take this one up?

DR STEWART: | will take this
one.

CHAI RVAN BURACK: Thank you.

DI R STEWART: Thank you,
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M. Chairnman.

Wth regard to water quality
first, I'll be referencing Exhibits 46 and 47
whi ch contain the departnment's proposed
site-specific or project-specific conditions for
this particular project.

There's really two categories
of water-quality concerns for this sort of
project. The first is processed water, which in
this case is cooling water. In this case, the
proposal is to take the water fromthe city of
Berlin wat erworks, which has the capacity to
provide this water, and then discharge to the
Berlin sewer system The sewer system di scharge
is regul ated by the Departnent of Environnental
Ser vi ces.

The departnent reviewed the
Applicant's sewer connection permt application
and al so the Applicant's industrial wastewater
and direct discharge request. These both were
found to be acceptabl e because the City has the
capacity to receive this wastewater, which
I ncl udes a coupl e of thousand gallons of donestic

wast ewat er plus cooling water, 211,036 gall ons
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per day average; and about 302,534 maxi numi s
what's approved under the industrial wastewater
and di rect discharge.

MR TACOPINO I'msorry. \Wat
was the second nunber?

DR STEWART: 302, 534. It's
the maxi numdaily processed flow that's been
approved.

| should note that the
di scharge to the city of Berlin sewer system
is -- or would be the preferred alternative, in
theory. The other alternative would be a
straight thernmal discharge to the river. This
provides a buffer, in terns of the effects on the
river. So it's a very positive option as
conpared to the alternative.

And with regard to the
processed wat er di scharges, again, there are
conditions reconmmended in Exhibit 46 with regard
to the sewer connection permt, and 47 wth
regard to the industrial wastewater and direct
di schar ge.

And basically, if the sewer

connection is installed in accordance wth DES
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regul ati ons and then operated in accordance wth
the city's sewer-use ordinance, this will have
little or no environnental inpact, and not an
adver se i npact.

The ot her category of issues
are site devel opnent issues. And with regard to
that, there are two departnent reviews and
permts. One is a site-specific or a terrain
alteration permt. The Applicant's application
was reviewed. And in Exhibit 46, there are
contained alteration of terrain recomrended
permt conditions.

I n essence, the site inpacts
are about 37.81 acres, in terns of the conti guous
di sturbance area with regard to the alteration of
terrain permt. The project is proposed to be
done in accordance with DES standards. And if
t hat happens, then the activity should not cause
or contribute to any violations of surface water
qual ity standards; hence, there would be no
adverse water quality inpacts.

Wth regard to the Shorel and
permt, this is required because inpacts occur

W thin 250 feet of the high water | evel of the
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Androscoggin River. The actual effect of this
project relative to historic activity on the site
Is to actually reduce the inpervious surface area
wi thin the 250-foot zone. |In theory, going
forward, this should result potentially in an

I mprovenent in water quality, because that's the
pur pose of reducing inpervi ous area.

Again, there are permt
conditions in Exhibit 46 which should ensure, so
| ong as those conditions are inplenented,
particularly with regard to erosion and siltation
controls, that there will be no adverse
wat er-quality inpacts fromthe project.

CHAI RVAN BURACK: Thank you for
t hat overvi ew.

Questions, coments,

di scussion of water quality issues?

D rector Mizzey.

DR MJZZEY: Gven that the
community seens to have a high interest in
building the riverwal k, I'm just wondering whet her
the permt review for conprehensive shorel and
I ncl uded the construction of that wal k or whet her

that woul d be a separate permt and a separate
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revi ew?

DR STEWART: You know, |'m
not... it must have been included in the review,
because I"'mreviewing -- I'mlooking at a draft

pl an of February 2nd, 2010, that included the
riverwalk. But | will check on that.

DR MJZZEY: Ckay.

CHAI RVAN BURACK: If I may, |
do recall sone discussion. This may be in the
testinony of Ms. Laflame. This may have cone up
in a question as to what type of surface was going
to be used. And I think she nade the statenent
that they did not intend to use any kind of
I mpervious surfaces -- that is, any pavenent.

It's all going to be stone or sone other kind of
pervious material for the path.

DIR STEWART: Yeah. |If it's a
riverwal k that is not paved, a certain inperneable
paved surface, then it would not be an i ssue under
t he Shorel and Protection Act.

DR MJZZEY: Ckay. Thank you.

CHAI RMVAN BURACK: M. Stewart,
| believe we heard some testinony on this; that,

al though this is not a subject of state
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regul ation, there is a federal requirenent for
sone formof, again, a federal permt under the
Cl ean Water Act for stormwater nanagenent, at
| east during construction? Do you have any.

DR STEWART: Yes. This sort
of project, because it has nore than an acre of
i mpact, in terns of the disturbed area, would fall
under a stormmater general permt of the
Envi ronnmental Protection Agency. The conditions
of that are -- it's basically a notification of
t he Environnental Protection Agency and then a
commtnment to conply wth standards, and at which
tinme, essentially, the Applicant woul d have the
permt.

The net result of that is
that -- the bottomline is that conpliance with
the terrain-alteration permt conditions and the
Shorel and Protection Program permt conditions
Wil result in conpliance with the federa
stormnat er general permt also, so |ong as that
notification occurs.

CHAl RMAN BURACK:  And woul d
t here be ongoi ng st ormvat er nmanagement

requi renents, do you believe, for a facility of
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this kind? |I'mnot sure if we heard any specific
testinony on that. | know that there are
various -- under the -- there's both the

construction general permt, correct, and that's
what you're referring to during the construction
phase?

DR STEWART: Right. Under
the EPA, right.

CHAI RMVAN BURACK: Under EPA,
Cl ean Water Act. But in terns of ongoing
operation of this facility, | don't recall that
we' ve heard any testinony or inquired as to
whet her this facility is subject to a -- because
it falls under a specific standard industri al
classification, or SIC code, whether it has an
ongoi hg stormvat er nmanagenent obligati on.

DIR STEWART: Yeah, there
woul d be, again, a general permt for industrial
operations. | believe this would qualify and
woul d fall under that requirenment al so.

CHAI RVAN BURACK: Thank you.
Ot her questions or discussions relating to water
quality? Again, we'll have a further discussion

about the site investigation issues in a nonent
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here. But just with respect to water quality, in
terns of surface water issues and wast ewat er
I ssues, anything further on these?
(No verbal response)

CHAI RMAN BURACK: Are there
any -- in addition to the conditions that we
di scussed yesterday, M. Stewart, if we were to
I ssue a certificate, are there any additi onal
conditions that you can think of at this tinme that
woul d be appropriate for us to consider to address
at the end in this issues?

DI R STEWART: The one point
whi ch we di scussed during deliberations was havi ng
t he environnental nonitor, who would be on site,
al so do a screening of soils that are excavat ed
because of the concern that was raised with regard
to the potential for soils that may be
contam nated wth oil or hazardous materials from
hi storic practi ces.

CHAI RMVAN BURACK:  Thank you.

Is there anything further then
on this topic?

(No verbal response)

CHAl RMAN BURACK: Al right.
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Thank you.

Let us turn then to the next
category here under this section of the statute,
which is the natural environnment. And | think
t here are probably a nunmber of things that we
coul d di scuss here, but perhaps the nost
significant issues, beyond what we've already
tal ked about, would be inpacts to wildlife or
other effects on habitat.

And Dr. Kent, | don't know if
you have any thoughts on this set of issues for
us.

DR. KENT: The Applicant
contacted the Natural Heritage Bureau at DRED
The species that were in our records are not in
conflict with the project. There was a sighting
of a bald eagle along the river, and the Applicant
has agreed not to renpove trees wthin 50 feet of
the river. Another record a commobn ni ght hawk,

t here's been no recent records. W don't
anticipate there's any conflict with the project
as proposed.

As you know, the site is

i ndustri al . Pl ants are not an issue on the site.
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So, froma natural heritage standpoint, both
state and federal perspectives, there were no
i ssues for the site.

Probably the trickier issue,
whi ch the Applicant doesn't have a direct
responsibility for, is the potential for
I mpacts -- we kind of touched on this issue about
forestry practices in quite a bit of detail
yesterday. The Applicant has done a good job of
trying to address this issue by devel opi ng
procurenment practices which are precedent for the
I ndustry. And | guess the rest of it is up to
t he Departnment of Resources and Econom c
Devel opnent on this.

The procurenent practices are
a good start. | think we woul d accept those as
they are if we go forward with the certificate,
and would rely on our partnerships wth the
forestry industry and what have proven to be
non-industry citizens who feel free to call our
depart nent whenever necessary to address what we
woul d refer to here as off-site potential inpacts
on the natural environnent.

CHAl RMAN BURACK:  Thank you.
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Ot her di scussi on?

M. Harrington.

MR. HARRI NGTON:  Yeah. As |
said before, | think on this, a lot of the natural
envi ronnent was al ready covered when we | ooked at
the orderly devel opnent and we got into the whole
wood basket issue.

And | guess, just for the
record, 1'd restate ny position here, that we had
testi nony brought forward that there would be --
when the mlls were up and runni ng, the total
anount of wood bei ng harvested would at | east be
as nmuch as woul d be harvested with the addition
of the Laidlaw plant. And that would, | guess,
assune that the existing facilities, other
existing facilities stayed open.

So, fromthat point of view,
we're not increasing the wood harvest. W may be
changi ng where the wood ends up. But as far as
the effect on the forest, whether a log or tree
gets cut down and gets turned into |unber or pulp
or it gets burned, it really doesn't make any
difference fromthe perspective of howit affects

t he forest.
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So I think we've been able --
the Applicant's been able to show that their
addi ti onal consunption of wood would only bring
it up to but not surpass what was done in the
past. And apparently, no one raised any point
that in the past there was an unreasonabl e
adverse effect on the natural environnent by that
| evel of wood bei ng harvest ed.

So I would think that the
Applicant has nmet its burden in this case.

CHAI RVAN BURACK:  Furt her
di scussi on or questions on this issue?

Comm ssi oner Ignati us.

CVBR. | GNATI US: Thank you. |
don't see anything related to environmenta
I pacts on the site itself. As we've all said,
this is already a highly disturbed area, an
I ndustrial site. It would have no unreasonabl e
adverse effects by being rehabbed and operati onal
again, and actually sone benefits to being cl eaned
up. And the riverwalk is, you know, a benefit as
wel | .

To nme, the only rea

envi ronnental question here is the demand on wood
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supply that this will call for, because it is
such a large facility. And the comment yesterday
fromDr. Kent was, and |'ve been thinking a | ot
about, if there's a risk of people taking too
nmuch wood or taking it in an i nappropriate way,
that risk exists today with a nunmber of bionass
facilities and ot her wood uses, such as pellets
and ot her wood products.

The real key, as he stated it
yest erday, was to have standards in place.

Whet her they're voluntary or they're enforceable
by sone docunent wasn't so nuch inportant as
really setting out what the expectations are for
t he responsi bl e harvesting of that wood.

And as we've heard here, there
is a real strong step forward i n designing
sustai nability standards, and the wood procurer,
who wll have the bulk of the responsibility to
produce -- to deliver the wood to the project,
has agreed to live by. That sounds |ike
sonet hi ng that hasn't been in place for existing
bi omass plants. |If so, it's been on an ad hoc
basis that | don't think has been part of any

kind of state policy. And the state has been
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| ooking for ways to increase the sustainability
standards and thinking on the part of people who
are out in the woods. And so | guess |, based on
that, would find there's no adverse inpact to the
envi ronnent fromthis project.

| have to say it's extrenely
difficult to nake any sense of the evidence that
we' ve been given, and very frustrating. | don't
t hi nk anyone's being intentional in trying to
obfuscate the situation. It just seens |ike what
| thought was a fairly straightforward question
of wood supply turns out to be one of the nost
conplicated things that we've seen. And so the
hi gh degree of swing in the estinates, the nunber
of variables that keep shifting on you between
i npacts of price, inpacts of other products, the
I npacts of other uses outside of the region that
have an i npact on how much wood is avail abl e and
how nmuch wood is economic to recover nekes it
extrenmely conpli cat ed.

But | don't see any way to get
any nore clarity. W could ask for nore and nore
and nore studies, and it doesn't seem i ke any of

themw || have the absol ute answer that woul d
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answer the environnental questions about wood
supply, not the econom c questi ons.

So, on bal ance, | guess |
conclude that | can't see any adverse --
unr easonabl e adverse i npact on the environnent
because of wood issues, although it wll be a
t remendous denand on wood in the region and
t hroughout -- in the North Country and throughout
the region that | think has got to be | ooked at
carefully. And I'mglad that there's some
nmoni toring provisions in there for evaluating the
questions of wood supply as it goes forward.
Thank you.

CHAI RMVAN BURACK:  Thank you.

QG her di scussion or comrent on
this issue?

| m ght just observe that what
strikes ne in sone ways as being the nost
precedenti al aspect of this proposed
sustainability condition -- that is, the
stipul ati on between the counsel for the public
and the Applicant -- is that effectively, and
perhaps for the first tine, we're seeing an

owner -- an owner of a facility, a buyer of wood,
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accepting sonme responsibility for how our forests
are going to be managed | ong term

Now, one can say that the
paper mlls used to do this in the era when they
owned a lot of their own | and. And perhaps they
did. So maybe this is just a shift back w t hout
a shift in ownership occurring. But, certainly,
it is a change in philosophy of a non-Ilandowner
to recogni ze that they have a real stake in how
these lands are, in fact, going to be used and
managed for the long term And perhaps that's
what's nost significant about this.

And |i ke you, Conmm ssi oner
Ignatius, | agree that, while certainly this is
going to be a change in the way our forests have
been used in recent years, and perhaps an
I ncrease or perhaps not in the total anmount of
wood being harvested, it's difficult to see that
t here woul d be an unreasonabl e adverse effect.
And if anything, if the sustainability conditions
work as we would all hope themto work, we nay
actually see an overall inprovenent in how our
forests are nmanaged and in how others within the

I ndustry manage their | ands, whether they're
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supplying this particular facility or not.

Q her thoughts or comments on
this issue?

Dr. Kent, | do have a question
for you, and that is, are there any -- first with
respect to the issues of wldlife -- that is, you
nmentioned, | believe it was a ni ght hawk, although
you said there was no recent sighting there, but
a bald eagle. Are there any particul ar
conditions that you would think we should be
considering, if we were to issue a certificate,
to address that set of issues?

DR. KENT: The only condition
we shoul d be concerned about is the one we've
already agreed to, which is to | eave large trees
wthin 50 feet of the river.

CHAI RVAN BURACK: Thank you.
And with respect to the issue of wood supply and
the stipulation that's been entered into, is it
your sense, or is it the sense of any others here,
t hat there woul d be sonme nodifications that we
m ght want to consider to that stipulation? And
again, that stipulation -- do you have an exhi bit

nunber for that, M ke?
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MR. | ACOPI NO Exhi bit 76.

CHAI RVAN BURACK: I think
it's -- that's right. 1It's Exhibit 76 of the
Applicant's. And again, we don't have to have a
full discussion of this now | just want to see
iIf there are any initial thoughts on this.

M. Stewart.

DIR STEWART: | have nore of
a -- nmaybe it's a question for the attorneys in
t he group.

Under procurenent standards
and practices, there are several places where
this word exists, but in No. 6, LBB w |
I ncorporate into its procurenent plan a provision

requiring that preference be given to suppliers,

et cetera.

' mnot sure what the test
Is -- you know, the pass/fail test is for
"preference.” | nean, what's a good-faith
effort, and howis that going to get -- | guess

there are reporting and verification conditions
here, too. |I'mnot sure they're robust enough
perhaps with regard to this.

But anyway, that's ny
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question. What's the pass/fail test on
"preference'? | nean, there's obviously a
good-faith effort. But how are we going to
measure that five years fromnowif all the wood
I s backhauled to the facility or, you know,
sonething of that sort? So | just raise the
question. And |I'm not sure what the answer is.

CHAI RMAN BURACK: Thank you.

" m going to suggest that,
again, if we get to a point where we determ ne
that we will issue a certificate, we can have a
further discussion of this issue as we discuss
what ever conditions we may choose to adopt.

Any ot her discussion of this
set of issues?

Yes.

DR MJZZEY: | can just add
that the Fuel Supply Agreenent does address the
I ssue of preference, and we can tal k further about
that if and when the tine cones.

CHAI RMVAN BURACK: I think the
I ssue with respect to the Fuel Supply Agreenent is
that it's a confidential agreenent. And so if

we -- if that's sonething we really want to be
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able to discuss further, we would need to go into
a non-public session for purposes of doing that.
Ckay?

All right. [If there's no
further discussion of this issue, what | would
li ke to do is have us take about a ten-m nute
break and return here at approximately 25 m nutes
of el even.

(Brief recess taken).

CHAI RVAN BURACK: Let us resune
our review of the evidence here. And | just want
toinquire as to whether there are any further
di scussion on any of the air or water quality
I ssues that we've been review ng or natura
envi ronnent i ssues.

Ckay. Seeing none at this
tine, let's turn then to the next provision of
the statute, which relates to public health and
safety. And we'll cone back then to a discussion
after the public health and safety di scussi on of
the issues relating to site contam nati on and
groundwat er issues. But why don't we do the
public health and safety piece first here.

MR, JANELLE: Ckay. | can
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i ntroduce that, M. Chairnan.

First of all, regarding
construction and operation of the facility -- and
|"mreferring to Exhibit 1, Page 97 of the
application -- the Applicant has stated that the
facility will be designed and nmanaged to ensure
maxi num safety for enpl oyees and the surroundi ng
community and that all designs and equi pnent for
the facility will be in accordance w th good
engi neering practice and the | atest editions and
standards and regul ati ons for applicable
gover nnment agenci es, governnental agencies and
engi neeri ng associ ati ons, such as OSHA, the
Nati onal El ectric Manufacturers Association, the
U.S. Departnent of Transportation, and the
Anerican Soci ety of Mechani cal Engi neers.

The Applicant al so stated that
there will be a significant -- obviously, there
wll be a significant anmount of wood stored at
the site and that fire safety and protection w ||
be provided through the inplication of the
Nati onal Fire Protection Associ ation
specifications, and also a conplete on-site

fire-protection systemthat wll be install ed.
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And, again, in the application
on Page 97, a little nore about the facility's
fire-protection system It will be designed to
NFPA specifications. |Its primary source of fire
suppression will be the municipal water system
and it wll be backed up with a diesel - powered
fire punp that will draw froma cooling tower
sunp in the event the nunicipal systemis not
sufficient or operating.

Also, I'll refer to Berlin's
Exhibit 5. They did touch on safety issues
regarding trucking in and out of the facility.

On Page 6, No. 2, Laidlaw s conmitted to work
wth the Gty to develop truck traffic safety
routing procedures and policies and to establish
t he nost appropriate routing for trucks traveling
to and fromthe plant within Berlin.

Al so No. 3 on that sane page,
Lai dl aw has stated they woul d devel op a truck
delivery policy that shall be communicated to al
truck drivers for safe, environmental ly consci ous
truck operation within the city of Berlin.

And al so in that sane

docunent, on Page 9 -- this refers to the
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fire-suppression issue -- Laidlaw has commtted
to regularly consult and informthe city fire
departnent on its energency safety procedures and
shall maintain and submt to the city's emergency
pl anning conmmttee and fire departnent materi al
safety data sheets for any hazardous material s
stored at the facility.

CHAI RVAN BURACK:  Thank you.

Furt her discussion or
questions regarding public health and safety
concerns?

Comm ssi oner | gnati us.

CVBR. | GNATI US: Thank you.
This is something that we'll have to di scuss nore
if we get to the point of wanting to issue a
certificate with conditions, and that's the
question of the role of the City of Berlin in
noni toring or taking disputes on any of the issues
that really would involve the Gty itself: Noise
I ssues, hours of trucks, the fire system

As | read the provisions of
the Gty of Berlin's conditions, there's no real
mechani sm set up for a conmunity invol venent to

hear or resol ve disputes, and there's an
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expectation that the SEC will handl e those. And
that is true; ultimately, things do cone back to
us if there's issues. But | think it's not a
very efficient process to assune that every

di spute start with the SEC

And | don't know, M.
Chairman, if we have ever inmposed a conmunity --
kind of a community panel, comunity board, to
manage these sorts of issues. Oten that cones
to us as a request, a condition that a
muni ci pality would ask to be included in a
certificate. But | think it would be hel pful
here on these kinds of issues. And we can
discuss that nore if we get to that point |ater
t oday.

CHAI RMAN BURACK: Thank you for
raising that issue. Let's put that in our |ist of
itens or issues that we will cone to if we nmake a
determ nation that we would issue a certificate.

O her discussion of the health
and safety issues? One aspect of health and
safety that we did hear sone testinony on rel ated
to noise issues. And | don't know if sonmebody

woul d be able to provide sone gui dance or sone
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overview for us on that. |Is that sonething you
could do, M. Janelle?

MR. JANELLE: | can do that,
M. Chair man.

Agai n, the Applicant has
stated that the facility as proposed w ||
generate 70 decibels or |ess during the daytine
at the property line, and 60 decibels or |ess at
ni ght at the property line. And these
requi rements are also spelled out in, again, the
City's stipulations, Berlin No. 5, where they've
spel | ed out those decibel requirenents and
specific tinmes when those would be net. And
t hey' ve al so addressed truck back-up systens.
They' ve asked Laidlaw to | ook at those warning
systens and see if there's other devices other
t han audi bl e devi ces that could be used for truck
back-up systens, particularly at night.

There's al so provisions for
site chi pping on Page 3 of that docunent, where
It states that chipping will be -- "shall be
m tigated by having equi pnent encl osed and
operated in a sound-protected enclosed building."

There's al so provisions for
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idling, where they' ve call ed out New Hanpshire's
Rul es on Environnment, Page 1101. 05, that
prohibits idling of diesel-powered notor vehicles
for nore than five m nutes when tenperatures are
above 32 degrees.

They' ve also, in this sane
docunent on Page 4, there's discussions or
restrictions for queuing on Hutchins Street. And
t he site has made provisions where trucks can get
onto the site instead of having to queue on
Hut chins Street. And it states in this
provision... prohibit any driver found to have
received three or nore violations for queuing on
Hutchins Street within a 12-nonth period from
maki ng deliveries to the site for six nonths from
the date of the third citation. Laidlaw agrees
to work with drivers in order to prevent queuing
on Hutchins Street by opening the facility's
interior gate, in the event that nore than 16
trucks are waiting. So they've made provisions
to mnimze the queuing on Hutchins Street.

And al so, wood fuel
deliveries. Laidlaw-- this is on Page 5 of the

Berl i n docunent as well. Lai dl aw woul d not al | ow
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wood deliveries between the hours of 9:00 p.m
and 5:00 p.m on weekdays. Laidlaw shall not

al l ow wood fuel deliveries before 800 a.m or
after 6:00 p.m on Saturdays.

CHAI RVAN BURACK: The initi al
one you said of 9:00 p.m and you said 5:00 p.m
You nean 5:00 a.m; correct?

MR JANELLE: ' m sorry.

CHAI RVAN BURACK: So, from 9: 00
at night until 5:00 in the norning there will be
no wood deliveri es.

MR JANELLE: Yes. Yes.

CHAI RMAN BURACK: Thank you.

MR JANELLE: And it states in
t hat sane provision there will be no wood fuel
deliveries allowed on Sundays.

CHAI RVAN BURACK: So there was
al so sone testing done of noise levels. And I
bel i eve we had sone questioning on the record
regardi ng noi se |levels, because it did occur to
sonme of us who have sat on ot her proceedings here
in the Site Evaluation Conmttee that the | evel of
expect ed noi se or acceptabl e noise was i n excess

of what we had seen, for exanple, for gas
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pi pel i nes regqul ated by the Federal Enerqgy
Regul at ory Conm ssion. But what we've learned is
t hat the background noise here at this site is, in
fact, in excess of those FERC standards -- not
t hat FERC standards woul d be applicable here. But
| think the inportant point to understand here is
t hat there has been eval uati on of these noise
| evels. And the Cty and Gty officials and this
FSEC group that hel ped to formul ate these
stipulations that we see before us in Berlin
Exhi bit 5 have certainly considered the inpacts
that noise fromthe facility could have on the
communi ty and have taken what they collectively
believe to be appropriate steps to control and
mtigate those noi se issues.

G her comments or thoughts on
this set of concerns, health and safety?

| would al so note that we had
alittle bit of discussion of ash earlier. Not
so nmuch dust, but ash. | would note that there
are also here a nunber of provisions on Pages 4
and 5 of the Cty's proposed stipulation. Again,
this is Cty Exhibit 5 which relate to

managenent practices to prevent fugitive dust
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generally at the site, including that generated
by vehicles, comng off of the storage pil es,
com ng off of material transfer points, as well
as com ng off the roadways. So, it appears that
t here has been a | ot of consideration given to
ensuring that residents of the community are not
subj ected to dust, whether it be wood dust or
sand or other snall particles fromthe facility.

M. Wight, there are no
specific air regulations that woul d govern the
operation of such facility, in terns of
generation of dust and that sort of thing?

MR WRIGHT: There is a term
I have to go back and check specifics. There's
general provisions about controlling dust in our
adm nistrative rules. It may be limted to
construction activities and trucking activities.
But | can certainly go back and review that.

CHAI RVAN BURACK: But the
facility, because they are on state regul ati ons,
I f those regulations are witten such that they
are applicable to this facility, the facility
woul d have to conply with them

MR. WRI GHT: Absolutely. And I
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t hi nk those regul ati ons woul d be generally
consistent with what's been negotiated here with
the Gty, in ternms of controlling dust fromthose
types of activities. So this seens to be fairly

consistent with what those rules would require,

anyways.
CHAI RMAN BURACK: Thank you.
CMSR. I GNATIUS: M. Chairnman.
CHAI RVAN BURACK:  Conmi ssi oner
| gnati us.

CMSR. | GNATI US:  Thank you.

One other health and safety
I ssue that relates to emissions is the conmm t nent
on the part of the devel oper and t he wood
procurer, that no construction or denolition
debris be mxed in with the fuel supply. That's
been a contentious issue for sone other
bi oplants. And the commtnents are -- seem cl ear
In the docunents that it's not now and wll never
be all owed to be an acceptabl e fuel source.

So | think that's another good
provision that |leads to a conclusion that there
isn't a health and safety risk with this project.

CHAl RMAN BURACK:  Thank you.
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Any ot her di scussions of any
health or safety issues relating to the proposed
pr oj ect ?

(No verbal response)

CHAI RVAN BURACK: Ckay. Thank
you.

l'd like to cone back to an
I ssue that we tal ked about yesterday. W' ve
touched on it briefly today, and I want to spend
alittle nore tine onit, relating to the site --
I ssues of historic site contam nati on and how
t hose i ssues m ght be addressed over tine.

There has been an assertion
made by C ean Power Devel opnent in its
post - heari ng menorandum that the Committee did
not pay adequate attention to that issue. |
woul d strongly disagree with that assertion and
the | egal conclusions drawn by Attorney Rodier in
that respect. And | think it will be helpful to
agai n provide an overview of, in fact, the
significant data that we do have on this issue
her e.

First, it's inportant to

recogni ze that this is a site wwth a significant
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I ndustrial history. As a consequence, | ust
because of the way, historically, operations
occurred in the industrial segnment of our
econony, there is sone contam nation on the site
today, as well as on abutting, or what we m ght
call up-gradient properties -- that is,
properties up river or, froma groundwater
standpoi nt, hydrologically -- or hydraulically up
gradient of this site.

The State of New Hanpshire has
been i nvol ved t hrough the Departnent of
Envi ronnental Services, and the work of the
attorney general's office, has been involved with
the issues at this site for a nunber of years.
And one of the docunents that we heard extensive
questioning about relates to the covenant not to
sue that was issued by the State of New Hanpshire
to the group of conpanies that at the tine
were -- included Fraser, NH LLC, GN\E LLC and the
Mount Carberry Landfill, LLC. I|I'mreferring to
Publ i ¢ Counsel Exhibit 1.

This is, again, an agreenent
that -- it's inportant to read in full. It was

entered into May 30th of 2002. And, in essence,
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what occurred is that at the tine that the
bankruptcy proceedings relating to the Janes

Ri ver Paper Conpany were being sorted out --
actually, it was Pul p and Paper of Anerica was
the entity at the tine, | believe. There was a
recognition that environnental i1issues on the site
woul d need to be addressed, such that they
continued to be matters for which parties would
take responsibility -- that is, they would not
sinmply be discharged i n bankruptcy -- at | east
that's ny understandi ng of the background here.

M. Stewart, you nmay know
differently. |Is that consistent with your
recol | ections?

(No verbal response)

CHAI RMAN BURACK: And so this
agreenent was entered into, whereby the State
essentially provided to the parties wlling to
t ake ownership of the property a covenant not to
sue, whereby they would not be held liable, in
effect, for any pre-existing contam nation on the
site. And again, the specifics of the covenant
not to sue were spelled out in Section 2, starting

on Page 5 of this agreenent. And again, what it
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says is, "The State shall not take judicial or
adm ni strative action against any of the
purchasing entities under federal, state, or | ocal
| aws, rules, regul ati ons, ordi nances, wits,
awar ds, decrees, stipulations, or under the common
law for any civil or adm nistrative liability wth
respect to or arising out of existing
contam nation, including, but not limted to,
liability for nonetary or natural resource
damages, statutory penalties, injunctive and ot her
forns of equitable relief, or reinbursenent,
remedi al, or response costs."

And "exi sting contam nation”
Is a defined termunder the docunent. But in
essence, it's the contam nation that existed
prior to the closing, but would not include any
stored, processed chenmicals and that sort of
thing at the tinme of the closing. But there are
a nunber of elenents that are expressly laid out
as being covered by this covenant not to sue.
And again, these are all specified in Section 2B
of this agreenent.

The State does reserve certain

ri ghts under Section 4 of the agreenent -- that
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Is, the covenant not to sue is w thout prejudice
to the State's right to pursue action agai nst the
purchasing entity or any party that's entitled to
t he benefits for such things as the rel ease of
addi ti onal pollutants or contam nants, other than
the existing contam nation that occurs at the
property after the date of closing, or clains
based on negligent or reckless aggravati on of
exi sting contam nation by a purchasing entity or
its assigned, or clains based on crim nal
liability of a purchasing entity or its assigned.

It's also inportant to
recogni ze that, if the State woul d pursue cl ai ns
under this reservation of rights, the negligent
or reckl ess aggravati on of the existing
contam nation by the purchasing entity nust be
proved by the State -- that is, the burden shifts
to the State to show that the party actually was
negl i gent or reckless in aggravating the
pre-exi sting contam nati on.

And the liability, if the
State were to be able to pursue those clains to
make such proofs, the liability of the purchasing

entity would only extend to the danages or harm
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that's actually attributable to the aggravation
of the existing contamn nation.

It's also, | think, inportant
to recogni ze that under Paragraph 3 of this
agreenent, the State of New Hanpshire, actually
by em nent domain, ultimately took ownership of
the bed of the river where there was
contam nation resulting fromwhat's known as the
chloro-alkali site, which is on a property,
again, up river fromthe existing Fraser, or now
Lai dl aw or PJPD property. And that site, the
chloro-alkali site, which involves nercury in
bedrock, as well as toxin issues, that site is
bei ng addressed by the New Hanpshire Depart ment
of Environnental Services and the U S.

Envi ronnental Protection Agency under the

provi sions of what's known as the Conprehensive
Envi ronnent al Response Conpensation & Liability
Act, al so known as CERCLA. Sonme of us nore
commonly refer to it as the "Super Fund." That
is a national priority list site under that
statute, and it is being addressed under that
statute. And that responsibility for addressing

that contam nation rests wwth the State and t he
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U S. EPA

So, this agreenent is
assignable, and it is applicable to its assigns.
My understanding is that, while there were sone
i ssues relating to whether or not all of the
conditions were satisfied, it appears to be the
case that the covenant is still in full force and
effect, as it pertains to the Applicant and the
related entities here at this site.

There is a rel ated
condition -- at least that is ny understandi ng at
this tine. And | believe we saw a letter from
the -- I'"msorry. That is ny understandi ng at
this tine.

There is a letter from
Attorney Roth to Attorney Needl enan that's dated
August 27, 2008, providing sone assurances W th
respect to North Atlantic D smantling' s
conpliance with environnental requirenents at the
site. And again, that's Public Counse
Exhi bit 4.

There is a related i ssue here
that was al so referenced in the covenant not to

sue, and that is the agreenent with U S. EPA
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relating to what's known as the Tl site
remedi ati on agreenent. This is the transforner
area where there were sone PCBs or

pol ychl ori nated bi phenyls in the soils. And
during our site visit, we did wal k past that

| ocation of that -- of the Tl area. And we have
been inforned that they intend to conmply with the
requi renents of that agreenent with EPA and that
t hey do not expect to disturb that area.

So, this covenant not to sue
will continue to be effective and to apply to the
site and to site conditions.

It is, I think, also worth
just pointing out that -- and this is addressed
in Public Counsel's Exhibit 3, which is the
agreenent for the treatnent of Dumrer -- that's
DDUMME-R -- Yard | eachate, as well as Public
Counsel Exhibit 5, which is a letter from M chael
Wal | s, Assistant Conm ssioner of DES, to Attorney
Peter Beeson. And that letter is dated
Sept ember 20, 2007.

| believe we heard testinony
and determined that the liabilities associ ated

wth this agreenent are not liabilities that were
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acquired by Laidlaw or PJPD in connection wth
this particular project. And therefore, this
particul ar set of issues, unless others
understand differently, ny understanding is it
woul d not actually apply to this Applicant.

The testinony that was
elicited from M. Frecker by Attorney Brooks on
the afternoon of August 23rd relating to site
conditions, | think, denpnstrates that the
Committee has | ooked into this issue. And we
have received testinony on it. And | think we
can have confidence that there are appropriate
nmeasures in place to address contam nati on.

Again, the testinony itself on
this i ssue appears on -- starting on Page 9 of
this transcript. Again, Attorney Brooks asks
M. Frecker to review what was known about the
site, understanding that there was a -- there had
been a series of site investigations done here,

I ncl udi ng one that predated that covenant not to
sue. | believe that study is referenced in the
covenant not to sue. But then there was a
further site investigation study done of the site

by parties that -- ESS, | believe it was, on
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behal f of Lai dl aw

So the question that is asked
by M. Brooks on Page 9 of the deposition is,
quote, You don't plan on doi ng anythi ng
significant at this point in ternms of disturbing
any of the contamnants in the groundwater. 1In
ot her words, when we did the plant wal k, you
di scussed the fact that, because there's an
exi sting structure you won't have to do as much
drilling to get to bedrock, that kind of thing.
So ny understanding is that, even with the
drai nage swal es and retention basins and things
li ke that, that you're not going to really
puncture into contam nants that nuch; is that
correct?

M. Frecker's response was,
"That is correct. The data we have shows the
groundwater levels at the site exist 10 feet or
nore below the surface. And the deepest
foundations that are contenplated at this point
are about 8 feet. Even if there was sone
encountering of groundwater, the | evels of
organi cs that are found are not particularly

difficult to handle. They're relatively
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| ow-part-per-mllion-type |levels of very readily
treatabl e organics that can be wel|l managed.™
Agai n, Attorney Brooks went on
to ask regardi ng whet her the conpany envisions
doi ng any additional nonitoring or testing of
groundwat er, including determ ning the geographic
scope or whether that work would be limted just
to the Laidlaw site itself. And M. Frecker's
response was twofold. First, he explained -- and
again, this is on Page 11 of the transcript of
this date, August 23rd, afternoon. He says,
"l ndependent fromwhat the Gty may do, and
Lai dl aw may assist the Gty in doing, we have
commtted to, in the application, conducting the
necessary studi es, subsurface studies in the
areas where there would be intrusive activities,
excavations of any size, and properly
characterizing the soils, sanpling the soils and
materials in those areas to nake sure that al
those naterials are properly handled. So there
wi |l be a subsurface investigation to sone degree
to assure that all of the construction activity
occurs properly w thout causing any harmto

public safety.™
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He goes on to say, "Wth
regard to the stipulations that have been
negotiated with the Cty, the Cty has talked to
at | east one consultant about a prelimnary scope
of work which would occur in nultiple phases,
whi ch woul d i nclude soil and groundwat er
sanpling, both in the |ocation of the project,
focused in the area where the project would be
built initially, and expanded to other portions
of the site itself."

He goes on to say, "I believe
that that scope, as | characterized it, is a
draft scope of work, but at least it sets forth
the structure for how those investigati ons may be
conducted.” And he goes on to say, "And | shoul d
say part of the stipulation is for Laidlaw to
provide a significant |evel of nobnetary support
and cooperation in having that study conducted.”

If we turn nowto the Cty's
Exhibit 5, which is the proposed stipul ati on
between the Cty and Laidlaw, and | ook at Page 8
and 9, Section 13 of that agreenent, what we see
Is a provision that calls for Laidlaw fully

funding a Phase Il environnental site
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characterizati on dated August 10, 2010, prepared
by a conpany call ed New Engl and EnviroStrategi es,
Inc. that's referred to as the scope of work.

And that is described as being to investigate
subsurface conditions at the site and eval uate
possibilities for its redevel opnent.

And Lai dl aw had sti pul at ed
what provisions Laidlaw w il -- what aspects of
what stages of that study Laidlaw will fund up to
an anount, it says here not to exceed $125, 000.
And there is then a considerabl e additiona
di scussion of this issue here and how this work
woul d be addressed, recognizing that the Gty
apparently had notified Laidlaw t hrough an i ntent
to sue under the Federal Resource Conservation &
Recovery Act -- actually, this was actually
addressed to PJPD Hol di ngs, as stated on Page 9
here -- that it felt that it had a basis to bring
a claimagainst themif they did not take --
undertake certain action or work here at the
site. And so, evidently, part of the
understandi ng here is that this work is being
funded in order to address those potential | egal

acti ons.
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| think it's inportant that we
understand that all of this work is going to be
conducted if the certificate were to be issued
here. It is not, in nmy experience and the
experi ence of the Departnent of Environnental
Services, at all unusual or out of the ordinary
for construction activities to be undertaken on
one portion of a site, not knowi ng what the
conditions mght be on all aspects of a site,
particul arly under circunstances where there is a
covenant not to sue, as exists here. Arguably,
the obligation of the property owner seeking to
construct a facility there is sinply to ensure
that in undertaking their construction they do
not, again, as specified in the covenant not to
sue, they do not -- | just want to get the
t erm nol ogy - -

MR, HARRI NGTON: Excuse ne,
M. Chairman. Could you naybe hel p out sone of us
nonl awyers and explain exactly what a covenant not
to sue inplies so we are all on the sane page?

CHAl RMAN BURACK:  Sure.

MR. HARRI NGTON: Thank you.

CHAI RVAN BURACK: Be happy to.
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A covenant not to sue, in
essence, is an agreenent by the governnent that
it will forebear from bringing a claimagainst a
party who would otherwi se be liable for, in this
case, certain site investigation and cl ean-up
activities. And it's agreeing to forebear from
undertaking -- fromtaking that |awsuit, for
exanpl e, in exchange for certain consideration
that is being provided by the party that's
receiving the benefit of the covenant.

| believe in the case of the
original covenant not to sue that there were
certain -- again, certain provisions or
conditions that the party was agreeing to enter
into, certain things they were agreeing to
undertake as a condition of receiving the benefit
of that covenant.

As a general matter, covenants
not to sue have becone a pretty common way of
approachi ng these i ssues under state |aw, either
under our state Brownfield statute, which is
R S. A 147-F, or generally under the overall
enforcenent authorities that exist under the | aw,

in the hands of the attorney general, to issue
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covenants not to sue, to forebear frombringing a
claim

But one of the major benefits
that the State effectively receives fromgranting
a covenant not to sue is a commtnent froma
party that they are, in fact, going to cone in
and redevelop a site and at | east address the
contam nation to an extent sufficient to ensure
that the site can be redevel oped in a way that
wll allowit to be put back into the stream of
commerce, put back onto the tax rolls, provide
econom ¢ benefit to the community, and ensure
that the mgj or pat hways by which the public m ght
be exposed to contam nati on and the environment
m ght be significantly threatened are being
addressed, even if the site is not conpletely
cl eaned up.

MR, HARRI NGTON: | think that
hel ps quite a bit.

CHAI RVAN BURACK: Does t hat
hel p you?

MR, HARRINGTON: So in this
case, basically it will allow further devel opnent

of the site, which otherw se soneone would not do

89
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because they feel that they would be inheriting
any potential problenms of pollution froma hundred
years ago that was found on the site, and that's
too nmuch of a risk for soneone to do. Ckay.
That's explains it.

CHAI RMAN BURACK: That's
correct. Froma policy standpoint, that's the
basi ¢ underlying principle here.

MR, HARRI NGTON: Thank you.

CHAI RVAN BURACK:  So, again,
t he situation we have here at this site is one
where we have testinony that there has been
I nvesti gati on undertaken. There is sone known
contam nation here. The consultant for Laidl aw
beli eves that they will be able to conduct the
construction that they need to conduct for the
proposed plant w thout having any inpact on the
contam nation; or to the extent that they do
encounter contam nation, they believe that they
can appropriately address that contam nation.

And again, in ny experience,
this is a very appropriate and custonmary way of
addressing these kinds of site contam nation

I ssues. | would expect that -- and again,
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M. Frecker's testinony lays this out here, that
they will -- perhaps before or as they are
undertaking their construction, they will be
doi ng nonitoring to determ ne whether they are
encountering any contam nated soil or
groundwater. |If they do, they would take
appropri ate nmeasures under applicable | aws and
regul ations to characterize any nmaterial s that

t hey m ght have to excavate, to di spose of those
properly, and then, as necessary, to address any
groundwat er contam nants that they address.

And that's the basic process
for how these things are handled. But | --
again, as | said, | sinply cannot accept and do
not agree with asserti ons made by C ean Power
Devel opnent that, in order for a project of this
kind to proceed, or for this Commttee to have
determ ned that there would not be an
unr easonabl e adverse effect on air or water
quality, that there would have to be an
exhaustive study of all aspects of soil or
groundwat er conditions at the site.

| believe that there is

sufficient data here for us to have confi dence
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that the work proposed will not have an
unr easonabl e adverse effect. And, if anything,
because there are parties prepared to cone
forward and undertake investigation of the site,
that will, in fact, provide a basis and the data
that are necessary for further renedi ati on of the
site as nay be necessary.

M. Stewart, | don't know if
you want to add anything to that?

DIR STEWART: Just one point.

As the nonitoring occurs, as
construction occurs and soil is excavated for
vari ous, you know, purposes under what's required
for construction, if contam nation, either
presumably oil or hazardous chemi cals, are
detected in the soils, there is an obligation
for, really, all parties on the site who have
knowl edge of that contam nation to notify the
State under various statutes, which I don't have
commtted to nenory anynore. | used to.

But the point is that under --
there's various statutory requirenents to notify
t he Departnent of Environmental Services if

significant contam nation is uncovered. So, in
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addition to the reservation of rights under the
covenant not to sue, there's direct requirenents
on parties that are involved with the
construction to notify the State.

CHAI RVAN BURACK: Thank you,
M. Stewart.

Are there other discussions of
this issue?

Director Mizzey.

DR MJZZEY: | have just a
question. Regarding the Tl PCB site, we don't
have a covenant not to sue. W have a different
type of docunent, an agreenent for addressing the
contam nation. Could you expl ain, again, whose
responsibility it is to address that contam nation
as we go forward and where the Applicant makes any
comm tnents for doing that?

CHAI RVAN BURACK: Publ i c
Counsel Exhibit 2 is the docunent that's capti oned
US -- "United States Environnental Protection
Agency, Region |, In The Matter of T1 Transforner
Area, Burgess MII Facility, Berlin, New
Hanpshi re, Agreenent for Addressi ng PCB

Contam nation at the Tl Transforner Area." If we
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go to the end of the docunent, we wll see that
the signatories to the docunent are Fraser NH
LLC, the Environnmental Protection Agency, through
EPA Region |, as well as the New Hanpshire

Depart nent of Environmental Services, by our
fornmer assistant conmm ssioner, as well as the
attorney general office as signatories as well.

And this agreenent, just
| ooking for the termin here... yeah, if you | ook
at Page 8 of the agreenent, Paragraph 39, what
this states is that the provisions of this
agreenent shall apply to and be binding on the
parties and Fraser's successor assigns fromtine
totinme, and to any and all officers, directors,
enpl oyees and agents of Fraser and its successor
assigns fromtine to tine.

And it goes on to state, "This
agreenent may be assigned or transferred to
successors in title, subject only to conpliance
by successor owners, with the conditions and
obligations set forth herein."

It also has a limtation on
assignability to any person, which, prior to

Fraser's acquisition, acted as an owner or
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operator, or in any simlar capacity with respect
to Berlin or GorhamMIls. And it goes on to
say, "Under no circunmstances shall this agreenent
be interpreted to relieve any person of
environnental liability under any state or
federal statute or any common | aw doctrine if
that environnental liability is based on the
person's actions or status prior to the

November 2, 2001." Again, sinply making clear
that parties who had liability prior to the date
of this agreenent would continue to have
liability and woul d not be absol ved of that
liability. But |I think it's very clear fromthis
that the terns of this agreenent are applicable
upon t he assigns of Fraser.

And ny under st andi ng, and |
beli eve we heard testinony to this effect, and |
bel i eve there may have been an exchange w th
counsel for the Applicant about this, that the
Appl i cant acknowl edges and is prepared to accept
responsibility under the terns of this agreenent
to continue to be bound. And, again, | believe
we' ve heard that PJPD, as well as Laidlaw Berlin

Bi oPower and NewCo, were all prepared to be bound
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by this agreenent. And certainly, | would
recommend that if we were to issue a certificate
here, that a condition be that all of those
parties agree to be bound by this agreenent, and
to the covenant not to sue as well.

MR, HARRI NGTON: M. Chairman,
woul d they be jointly and separately |iable then
at that point? O how does that work? Wuld the
three of them-- three different issues were
br ought up because of -- we were told for
liability reasons. So..

CHAI RVAN BURACK: I think --
again, we can discuss this further if we get to
this point. But | think ny recommendati on woul d
be that we specify that they would be jointly and
separately liable -- neaning, they would each be
liable not only for their own share, but for the
shares of the others.

D d that answer your questi on,
Director Miuzzey, or do you want further details
on the issues?

DIR MJZZEY: For the tine
being, | think that's terrific. Thank you.

CHAI RMAN BURACK: That's
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sufficient? Ckay.

Q her questions or conmments or
I ssues relating to site conditions, particularly
relating to the site contam nation matters?

Ckay. If not, before we go to
a general discussion, | want to see if there are
any aspects of any of what we have covered to
date in our review of the evidence that anyone
woul d l'i ke to cone back and revisit or add
anything further to, in terns of our -- again,
our consi derati on.

M. Harrington?

MR. HARRI NGTON: Yeah. | had
sone concerns, | guess, or things that are kind of
| i ke open questions on the financing and the
financial issues. There was sone discussion
yest erday on whether or not Laidlaw was stating
that the various tax credits, the production --
the investnent tax credit, which | believe is for
30 -- could be up to 30 percent, and then that --
what was the --

CVBR. | GNATI US: New Mar ket
Tax.

MR, HARRI NGTON:  -- New Mar ket
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Tax, which was in the vicinity of 10 mllion,
whet her they were needed or not. And there was
sone di scussi on yesterday that soneone thought
t hat sonebody from Lai dl aw said that they weren't
needed for the project to go forward. And the
reason | bring that up is because there's dates
associ ated with those. And | looked a little
closer into a fewthings. And if you | ook on the
August 25th transcript, which is Day 3 norning
session. On Page 122 it starts. There's a
di scussi on of Bartoszek, M. Bartoszek, by M.
Rodier, | believe. And it's questions on this.
And it starts with -- on Section 122, it says:
"W want to start construction
by the end of the year. That's correct.
"QUESTION:  For all the
reasons that we know, you want to get these tax
I ncentives; right?
"ANSWER: It is, yes.
"QUESTI ON:  Ckay. According
to your filing at the PUC, you need a fi nal
deci sion fromthe PUC by Novenber 10t h?"
"I believe that's what it

says. Correct."”
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"Or what ?"
" ANSVER: "' m sorry.
" QUESTI ON: ...0r what...

happens if you don't get it [sic]?

"ANSWER: It is inportant for
the project to commence construction by the end
of the year, as | believe it was di scussed
earlier in these proceedi ngs, for the purposes of
qualifying for the Federal Investnent Tax Credit,
which is an inportant part of the [sic] financing
of the [sic] project.” And then it goes on to
get into sone things about appealing and so
forth."

And in that petition that was
submtted by Laidlaw to the PUC in the Purchase
Power Agreenent, which is actually the Public
Service case, it says LLB further requests that
t he Conm ssion investigate and act on the Public
Servi ce New Hanmpshire petition on an expedited
basi s because financing for and comencenent of
construction of the project are highly dependent
on the contract becom ng effective prior to
November 10, 2010.

Specifically, the project's
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financing plan utilizes a program established
under Section 1603 of the Anerican Recovery &

Rei nvest nent Act of 2009, which provides cash to
qual i fying renewabl e energy investnent in |lieu of
the investnent tax credit otherw se avail able
under Section 48, blah, blah, blah. And this
noney is only available to qualifying facilities
t hat commence construction prior to January 1st,
2011.

It goes on to state |later on
in their financing transaction, by Novenber 15th,
If the transaction closing does not occur by this
date, each of these CDEs may relocate their --
and this is the New Market Tax Credit -- to other
pr oj ects.

Further on in Section 11, the
New Hanpshi re Busi ness Fi nance Authority has
commtted nost of the recovery zone facility
board's authority, but nay have at | east
20 mllion of such authority unused and
avail able. This project is an excell ent
candi date to absorb any unused RZFB. However,
RZFB aut hority mnmust be used by the individua

states before the end of 2010 or wll be | ost.
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And then, as kind of a caveat,
finally, while the project nmay be able to
reassenbl e sone of the foregoing financing
benefits in a revised financing plan next year,
nort hern New Hanpshire needs jobs right now "

CHAI RVAN BURACK: M.
Harrington, I'msorry. Wat's the docunent you're
reading fromat this noment?

MR. HARRI NGTON: This is a
petition for approval of Purchase Power Agreenent
bet ween Public Service Conpany of New Hanpshire
and Laidlaw Berlin Power, LLC. It was the
docunent that Attorney Rodi er was reading from
when he did his cross-exam nati on.

CHAI RVAN BURACK: But is that
actually an exhibit in --

MR, HARRI NGTON: | don't
beli eve Cean Power put it in as an exhibit. That
was part of it. The other part is fromthe
t esti nony.

CHAI RVAN BURACK: And where are
you in the testinony?

MR, HARRI NGTON: The testinony,
again, is on August 25th, which is the Day 3
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nor ni Nng sessi on.

CHAI RMAN BURACK:  Ckay.

MR. HARRI NGTON: And if you go
to Page 122, and I think the key line here is in
answer to a question, Well, what happens if you
don't get it, neaning the PUC approval by
Novenber 10th. And M. Bartoszek says, "It is
i mportant for the project to conmence construction
by the end of the year, as | believe it was
di scussed earlier in these proceedings, for the
pur poses of qualifying for the Federal | nvestnent
Tax Credit, which is an inportant part of
financing the project.”

And | just -- the point here
is it sounds as if what we were discussing
yesterday nmay not be correct -- unless this is
contradi cted sonepl ace else in the testinony --
that getting these financial -- these tax
credits, the Federal Investnent Tax Credits are
an inportant part of financing the project;
hence, they are part of the financing as
presented right now Now, it nay be, and | think
it was stated, that if they don't neet the

deadline of the end of the year, it's possible
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there m ght be sone other way to do it next year.
But that's kind of hypothetical on their part.

And | just | ooked at the
schedul e that was presented by Comm ssioner
I gnati us yesterday for the Purchase Power
Agreenent, where it doesn't even get a prehearing
conference until -- is it next week, | guess?

CVBR. | GNATI US:  Sept ember 29t h.

MR. HARRI NGTON:  Sept enber 29t h.
Then it will have hearings and so forth. And
whenever their decision is reached, it would be
subject to a request for a rehearing and then
subj ect to appeal to the Suprene Court. | don't
see how we get to this decision being finalized by
t he end of the year, which, if nothing else, would
tend to put in jeopardy the ability to get the
financing. So, | just think it's an issue we have
to deal wth, because apparently they're saying
that, again, an inportant part of the financing of
the project is getting that Federal I|nvestnent Tax
Credit.

And |I'm not sure of the best
way to address that. But maybe there's sone type

of a stipulation or a contingency based on that
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they have to submt sone alternative financing
plan if the tax credits are not available. W're
tal king a significant anmount of noney here on the
i nvestnent tax credit. 1It's 30 percent of the
cost of the project. And | think they said in
the vicinity of 9 to 10 mllion for that New
Mar ket Tax credits.

The other ones really weren't
di scussed that were nmentioned in the filing on
the Public Service issue. That's even additional

noney. But just those two alone, we're | ooking

at sonmewhere in the range of, | think it was
around $50 mllion out of a project that was
goi ng to cost around $120 nillion, not including

financi ng costs and so forth.

So it's a significant inpact
on the project. And | would think, if they're
pl anni ng on doing that and they don't get that
because the deadlines aren't net, that they're
going to have to conme up with sone other way of
showi ng that they can -- that they have the
financial capability to, you know, go along with
the statenent that the Applicant has adequate

financial capability to assure...
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CHAI RMAN BURACK: Thank you,
M. Harrington, for bringing this issue to us. |
think we heard testinony fromthe Applicant that
t hey understand that the construction is not
likely to start before Novenber, that Novenber
date that you described here. But they are
prepared to nove forward with the project and take
the risk on those -- that particul ar category of
funds that you' ve described, and that the project
could, in fact, proceed without those funds. It
may be that sone of the other testinony that we
heard on this issue could have occurred in our
confidential session, and we nmay want to take a
| ook there as well.

But | have a pretty clear
recollection that, if for sonme reason even they
were not able to neet the Decenber 31 date, that
there woul d be an opportunity, potentially, to
pick up at |l east the New Market Tax Credits in
t he next funding cycle through, | believe they
said it was the federal reserve. But | believe
we al so heard testinony that they were not
dependent on the investnent tax credit or the

production tax credit in order to be able to
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finance the project.

MR, HARRI NGTON: Wl |, that
woul d contradict clearly what M. -- | always
don't get his nane quite right -- M. Bartoszek
stated here, where he says it's an inportant part
of the financing of the project. So maybe we need
to |l ook at that other section in confidential --
Iin closed session or sonething. But's we need to
conpare those two, | think

CHAI RVAN BURACK: Maybe we need
to look at those and see if there's any other
testinony on that and determ ne whether this is
sonet hing we need to discuss further or not.

Comm ssi oner Ignatius, did you
have sonet hi ng?

CVMSR. | GNATIUS: A comment . It
seens to ne that ultimately those financing
questions will be a decision for the |l enders to
make and the equity investors. |If tine slipped
and certain nonies that were antici pated are no
| onger avail able, that nmay nmean the | enders aren't
prepared to cone forward. It nmay nean that other
I nvestors bring in nore than they m ght have

expected to. | think if we're concerned that the
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timng is so extrene that it really brings the
possibility of the project being in jeopardy, we
should look at that. But if it's a matter of
whether it's still financially viable for the
devel oper to go forward -- and that's really in
ot her people's hands -- | guess |I'mokay wth a
decision to go forward, with the understandi ng
that it may never be built. A certificate doesn't
mean a guaranty that a project actually goes
forward. But if everything else is in place, or
the conditions that we were to agree to were in
line, the fact that the dates nay cause sone of
those financial pieces to fall apart | don't think
Is a basis not to take action that we woul d
otherwi se take. How it all ultimately plays out
remai ns to be seen.

MR, HARRI NGTON: | woul d agree
W th Conmm ssioner lIgnatius, that this nmay be a
self-regulating thing, in that, if you don't have
the financial wherew thal, you don't get the
| oans. But the statute does specifically say that
we' re supposed to determine if the Applicant has
adequat e financial capability to assure

construction and operation of the facility and
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continuing conpliance with the terns and
conditions of the certificate.

It doesn't give us the
| i berty, | guess, or the freedomto say, well,
we' |l assune the | enders won't give them noney if
they don't have financial capability.

In the past -- for exanple, in
the Noble project, we put that in, that they had
to conme back with -- you know, they had to get
adequate financial capability before they could
start construction.

| tend to agree, this is a
little different because that was -- the concern
there was we didn't want people to start putting
in fairly low cost, fairly destructive things,

l i ke roads on top of nountains, and then run out
of noney. Here, it's probably not going to nove
forward wth anything until they get the
financi ng for everything.

But neverthel ess, the statute,
tonme, | don't think it gives us that
flexibility. It says we have to determ ne that
t hey have adequate financial capability. And

what at | east the CEO of the conpany is saying
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here is that the Federal Investnent Tax Credit is
an inportant part of the financing. And when
you' re tal ki ng about 30 percent of your project
costs, | would say that's a very inportant part.
And we at | east have to address this issue
further to determne if we need a stipul ation
that, if they don't get these credits, that they
re-present an additional financing plan or
sonething to that effect. | don't have it
finalized yet. But |I think it's sonething we
have to deal wth

CHAI RMAN BURACK: Thank you.
And certainly we can discuss this further. And
again, we wll want to see if there is any other
testinony on this matter.

' mjust reading and rereadi ng
now M. Bartoszek's testinony here. And he does
say it's inportant, but he does not say it's
essential. He does not say here that if they
fail to get this investnent tax credit for --
qualified before the end of the year, that the
project sinply could not be built, that they
woul d not have sufficient financing to be able to

conduct it.
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| understand how one could
potentially draw that conclusion fromhis
testinony, but |I'mnot sure that that's the only
conclusion that you could draw fromit.

MR. HARRINGTON: And 1'I1l |eave
this to the lawers to determ ne again. This
thing ' mreading fromwas not introduced as
evi dence, to the best of ny know edge, by C ean
Power. But here it does say -- and this is a
docunent signed by Laidlaw -- that specifically,
the project's financing plan utilizes a programto
establi sh under the Anerican Recovery &

Rei nvest nent Act, which provides cash to
qual i fying renewabl e energy investnent in |lieu of
I nvestment tax credits.

So, certainly, what they're
saying is the existing plan utilizes that. So if
that's the plan one woul d concl ude that we've
been presented with, and ny -- | guess ny
question is, if that najor part of the plan is
not going to be valid or m ght not be valid, do
they still then retain the adequate financi al
capability? That's all.

CHAI RMAN BURACK: Ckay. Thank
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you.

MR. HARRINGTON: See if | can
find these other things ...

DR KENT: M. Chair?

CHAI RVAN BURACK:  Yes.

DR. KENT: M. Harrington, what
were you just reading from agai n?

MR. HARRI NGTON: The | ast
docunent | was reading fromwas a petition that --
"1l put it in layman's terns, all right, | think
people will understand besides the | awers.

This is a petition that
Laidlaw filed with the PUC on the docket that
deals with the Public Service Conm ssion
approving or review ng the Purchase Power
Agreenent between the two entities. And they are
basically requesting that, because of those
reasons, that the PUC give it an expedited
consi deration and nmake a fast decision because of

t hese deadlines that were comng up later on in

the year. So they're requesting that the -- this
says construction of the project -- it says
filing the petition on an expedited basis because

financing for and conmencenent of construction of
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the project are highly dependent on the contract
becom ng effective -- the contract between

Lai dl aw and Public Service -- becom ng effective
prior to Novenber 10, 2010. Those are Laidlaw s
wor ds.

DR. KENT: Okay. Yeah. |[|I'm
afraid ny recollection of testinony is nore in
line wwth the Chair's, that the project didn't
need those Recovery & Reinvestnent Act Funds to go
forward. But certainly it's inportant. You want
to -- | nean, 30 percent of construction costs,
it's got to be inportant to you that you want to
neet those deadlines. But it wasn't essential.

And secondly, I'ma little
confused about whether there needs to be an
unappeal abl e certificate fromthe SEC before
financi ng can occur, before construction can
occur.

MR. HARRINGTON: | think I can
clarify that. That was kind of taken out of
cont ext when that statenent was nmade, because as
it actually appears in this sane docunment that |
j ust spoke about, it doesn't say anything about

financing or construction or whatever. \Wat it
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says is that, as set forth in the petition, which
was Public Service's petition to the PUC, receipt
fromthis Comm ssion of a final non-appeal able --
okay. Public Service's obligation to begin
purchase of the project's output is contingent
upon recei pt fromthis Conm ssion of a final
non- appeal abl e deci si on approving and all ow ng for
full cost and recovery of rates, terns, and
conditions of the PPA. What they're saying is
that Public Service won't be able to buy the power
from Laidlaw until the PUC has a non-appeal abl e
deci sion. And since the plant hasn't even been
built yet, I'massumng that that deadline is a
coupl e of years off anyways.

DR KENT: | think that's at
t he heart of ny query here. W're tal king about
sonething that's way down the road, and there's
lots of activity that's going on before that.

MR. HARRI NGTON: Wl l, the
other part is --

DR. KENT: The Applicant can
continue to nove toward construction of its
facility without the PUC having agreed with the

PPA at its own risk; correct?
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MR, HARRI NGTON:  Well, | would
t hi nk by what the other testinony that was given
here and the statenents of Laidlaw, they've nade
it pretty unequivocal on that, that they nust have
t he PPA approved to go forward.

Now t he question that cones
down is, if they get the PPA approved and it
happens in January, let's say, then maybe they
| ose the production -- the investnent tax credits
and this New Market Taxes. WMaybe they don't.
Maybe there's a possibility to get them But
it's pretty much assured if they get approval
now, neaning this year, that they will get those
two types of tax benefits, which anpbunt to
sonmewhere around $40 mllion.

So that's what | think what
the issue is. | think they were pretty cl ear
that until and such they get their PPA approved,
they're not going to get financing to do anything
maj or, any nmj or construction, or nuch of
anyt hing on this.

DR. KENT: So you're saying
t hat the New Market Tax Credits and the American

Recovery and Rei nvest nent Act Funds are dependent
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on a signed PPA?

MR. HARRI NGTON: |' m readi ng
what they said. The petition -- on an expedited
basi s because financing for and commencenent of
t he construction of the project are highly
dependent on the contract becom ng effective prior
to Novenmber 10, 2010. Specifically, the project's
financing plan utilizes a program established
under 1603 of the Recovery Act which provides cash
qual i fying renewabl e energy investnents in lieu of
the investnent tax credit otherw se avail able
under Section 48 of the Internal Revenue Code.

The 1603 Programis available only to qualifying
facilities that commence construction prior to
January 1st, 2007.

And there was sone di scussion
on exactly what that neant. | think
"commencenent of construction” is a pretty
i beral termwe've heard. It's not -- | nean,
maybe you file -- you declare you're conmenci ng
construction. You have one person on the site or
whatever. | don't know exactly what it neans,
but I'mjust reading what it says. But there is

a deadline on getting the tax credits.
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CHAI RVAN BURACK: M.
Harrington, if I may, | want to just direct
everybody's attention to the -- again, in the
aft ernoon sessi on of August 25th, we began that
afternoon, really, with M. Roth's
Ccross-exam nati on of M. Bartoszek.

MR. HARRI NGTON:  One second.
What was t hat agai n?

CHAI RVAN BURACK: Sure. Again,
this is in the afternoon session, the PM session
of August 25t h.

MR. HARRI NGTON: Ch, PM
session. What page are we on?

CHAI RMAN BURACK: And | believe
this is just earlier in the sane docunent that you
were referring to. You were at Page 122 or so of
this transcription. | just want to take all of us
earlier in this transcript.

DR MJZZEY: So it's later.

CHAI RMAN BURACK: Again, this
is the afternoon session of August 25th. If you
go to about Page 13 or so...

MR. HARRI NGTON: Did you say
13?
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CHAI RVAN BURACK:  Yeabh.
Actual ly, you can start even earlier than that.
You can start on Page 10, continuing on from
there. And what you'll see is M. Roth asking
about funds fromthe Anerican Recovery &
Rei nvestnent Act. And about the m ddle of Page 11
t here's di scussi on about a 30-percent -- it
says -- Bartoszek says at Line 18, "Thirty percent
of the capital costs of the project can be taken
as an upfront grant or tax credit. Requirenents
to neet the program are that the project comrence
construction by the end of the year, and there is
sone specific guidelines as to what
constituents” -- | think it should read "what
constitutes conmmencenent of construction. There
are al so sone alternatives of comencenent of
construction that involve capital expenditures,
but | probably would refer you to the -- I'd
rat her not recount all of those in specificity,"”
In other words, | think he was saying | ook to the
statute of the rules thensel ves for the specifics
her e.

And then it continues on down

here. And the question that Attorney Roth asks
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at Line 19 of Page 12 is, essentially, in your
busi ness nodel, how nuch are you hoping to get
out of this. M. Bartoszek says, "Well, as we've
di scussed, the overall capital budget of the
project is somewhat fluid because the EPC
contract" -- that would be the contract with
Babcock & W1 cox for the actual construction, or
retrofitting of the boiler -- he says that the
EPC contract hasn't been finalized. "Based on

t he approxi mate costs of a hundred to

$120 mllion range, presunmably | ooking at a
credit in the $30 to $40 mllion range."

And he goes on to say, "And I
guess | don't want to be overly cunbersone about
this, but to kind of briefly explain again the
sort of breakdown in the corporate structure,
PJPD is the owner of the assets, the physical
assets and physical property. One of the reasons
that arrangenent is comonly set up that way is
so that an entity" -- "so that that entity can
receive the tax benefits.”

Conti nue on down here onto
Page 14, there's sonme question about where these

funds are show ng up, whether they' re show ng up
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as equity or debt. And M. Bartoszek indicates
on Line 4 of Page 14 that it wll be contri buted
presumably as equity to the project.

He goes on to say, this is on
Line 7, "It's probably also worth noting that in
t he cal cul ati ons we've done to date and in the
financi al nodel we've supplied as part of the
request for infornmation is considered
confidential, we have not included assunptions
wth respect to the I TC due to the uncertain
nature as to whether or not we'll qualify for
it."

And M. Roth goes on to say,

"Right. | noticed that, and I'lIl ask you about
that in the confidential session.” He then goes
on to say, "So that 30 percent, or $40 nmillion,
will cone into PIPD and be used sonehow by the

Applicant of this proceeding as part of the
equity investnent?" asked Attorney Roth.

And M. Bartoszek responds,
again starting on line, |ooks |like 22, he says,
"Well, ny assunption would be -- and, again, we
don't know that we're definitely going to get it.

So at best, we have to nake an assunmption at this
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time. "

And he goes on to say, "If you
go back up the left side of the chart" -- |
believe he's referring to Applicant's Exhibit
65 --

MR. HARRI NGTON: That's the
confidential one?

CHAI RVAN BURACK: No, this is a
docunent we spent sone tine | ooking at yesterday.
This is the flow chart show ng the capital
structure of the project.

MR. HARRI NGTON: Oh, oh, this
t hi ng.

CHAlI RVAN BURACK: Are you
foll ow ng ne?

MR, HARRI NGTON:  Yes, | am

CHAI RVAN BURACK: All right.
Then M. Bartoszek goes on to say, "If you go back
up the left side of the chart, you see the source
of the equity capital. And you go back up to
NewCo, NewCo's contributing cash equity to finance
t he devel opnent of the project. So, as |
nmentioned earlier, we contenplate we received an

all ocati on of New Market Tax credits, which w ||
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result in new, additional equity going into the
project. And simlarly, | would expect that if we
are able to get the proceeds of the |ITC, again,

t hat woul d be additional equity contribution on

t he part of PJPD, or one of those entities to the
equity of the project.”

I n other words, what | hear
hi m saying -- what | understand himto be saying
here is, if we qualify for these tax credits,
that will reduce the anount of equity that we
have to go out and raise on the private equity
mar ket. But ot herw se, you know, they're going
to go out to the private equity market to obtain
t hat fi nanci ng.

MR 1TACOPINO | would al so,
for the conveni ence of the Commttee, point you to
t hat sane transcript at Page 58. | don't know
who' s doi ng the questioning, but there's a
question that begins at Line 19 which asks
M. Bartoszek directly, what would be the inpact
on the project if they were not able to qualify
for the tax credits. And it begins at Line 19,
Page 58 of Day 3, p.m session.

CHAI RMAN BURACK: Again, 'l
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just read this. M. Bartoszek's response was,
"That's a good question. As | nentioned earlier
with respect to the financial nodel that we
provided in the confidential docunents, we've not
i ncl uded either of those, taking credit for either
of those in that financial nodel." And there, |
believe the "either" is the investnent tax credits
or the New Market Tax credits.

"But to give you the response
I got from Key Bank when | discussed this with
them the basic response is every bit of equity
of this type is helpful to the financing of the
transaction. So, certainly it's -- it creates a
nore likely closing of the -- financial closing
of the project financing to have these than to
not have these."

Agai n, Key Bank was descri bed
to us, as | understood it, as essentially being
t he agent or the broker of -- whose job it would
be to try to raise the private equity capita
here to conplete the financing of the project.

MR. HARRI NGTON: Well, there
certainly seens to be sone contradictions in sone

of the testinony, as well as the public filings
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made by Laidlaw. | guess we can at |east |leave it
at that. And I'mnot quite sure how to resol ve
t hose, but...

CHAl RMAN BURACK: |'m not sure,
for purposes of this proceedi ng, that we
necessarily need to definitively resolve those. |
think the question for us is ultinately whet her we
feel that the Applicant has net its burden with
respect to what it needs to showto qualify for a
certificate here.

Are there other --

MR. HARRI NGTON: Before we
| eave that, | just maybe had a question for
M. | acopi no.

Thi s docunent, that's a public
docunent. You can get it off of the PUC Wb
site. But it was never submtted as evidence in
this hearing. But, | nean, what clearly Laidl aw
Is saying here is that it basically contradicts
the testinony that was just read.

One of these can't -- they
both can't be correct, because it says here that
t he financing and commencenent of construction of

the project are highly dependent on the contract
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becom ng effective prior to Novenmber 10th, 2010,
and then the next one is specifically -- and I
won't read the whol e thing agai n because |'ve
already read it twice. It goes on to tal k about
getting that noney out of the American Recovery &
Rei nvest nent Act.

Do we just sinply pretend this
docunent doesn't exist because it wasn't
subm tted as evidence? Wat's the | egal basis of
how we handl e this? Because clearly, they --
bot h statenents can't be accurate.

MR T ACOPINO Well, you are
required to consider what is before you. But if
the Commttee w shes to take adm nistrative notice
of that docunent, it can certainly do so. |'m not
going to give you an opinion on whether it's
actually contradictory or not. | don't have it in
front of ne.

MR. HARRI NGTON: | don't expect
t hat .

MR TACOPINO | don't have it
in front of ne. But it's up to the Conmmttee if
you W sh to take adm nistrative notice of that

docunent, if you believe that it is sonehow
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rel evant to what you have to consi der here today.
You certainly have the opportunity to do that.
You know, obviously, notice would be given to the
parties through -- by virtue of your final order.
And then, if they disagreed with our taking of
that adm nistrative notice, they could certainly
raise that in their notion for a rehearing, or
they could file some other type of pleading.
Theoretically, the parties should have notice that
we're going to take adm ni strative notice on
sonet hi ng.

MR, HARRINGTON: | nean, is
that a formal process, taking adm nistrative
notice? I'mnot -- I"'munfamliar with that --

MR | ACOPI NO  Yes.

MR, HARRI NGTON:  -- how t hat
wor ks.

MR. | ACOPI NO.  Yeah. It's
basically like a ruling that the Commttee is
going to consider sonething as evidence. |It's the
sane as if one of the parties in the case want ed
to put in a new exhibit and other parties
objected. The Chair woul d have to nmake a deci si on

on whet her or not to accept that new pi ece of
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evi dence.

MR, HARRI NGTON: WwWell, 1'd like
to, whatever the initial process is, start that
process to give it adm nistrative notice.

MR I ACOPING | think what you
want to do is you want to nove that the Committee
take adm nistrative notice of the Public Utilities
Commi ssi on docunent that you have before you.

MR. HARRINGTON:  1'll nove that
the Comm ttee take adm nistrative notice of a
docunent from Rath, Young & Pignatelli directed to
Debra Howl and, Executive Director and Secretary of
t he New Hanpshire Public Uilities Comm ssion,
called "Petition for Approval of Purchase Power
Agr eenent Between Public Service Conpany of New
Hanpshi re and Lai dl aw Berlin Bi oPower, LLC' in
Docket DE 10-195, dated August 17th, 2010.

CHAI RMAN BURACK:  What |'d |ike
to do, because | have not had a chance to review
t his docunent, is take this notion under
advi senent - -

MR, HARRI NGTON:  Sur e.

CHAI RVAN BURACK: -- and we'l |

consider this and make a ruling.
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MR I ACOPINO What's the
docket nunber, M ke?

MR, HARRI NGTON: It's DE
10- 195.

MR, | ACOPI NO  Thanks.

MR, HARRI NGTON: It was
recei ved at the PUC on the sanme day, August 17th.

CHAI RMAN BURACK: Thank you.
Thank you, M. Harrington, for those questions.

Are there ot her aspects of the
testinony or the evidence that nmenbers would |ike
to consider further before we proceed to the next
phase?

Dr. Kent, do you have
sonet hi ng?

DR. KENT: | qualify this by
saying |'d like to see that docunent if it's
admtted as evidence, but |I'mnot necessarily in
agreenent with M. Harrington that this is
contradictory to the testinony.

CHAI RVAN BURACK: Thank you.

Any ot her aspects of the
evi dence specifically that people would like to

di scuss?
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(No verbal response)

CHAI RMAN BURACK: Thank you. I
t hi nk we' ve done a very conprehensive job of
reviewi ng the evidence in the case as it pertains
to all of the statutory el enents.

| do just want to note for the
record that the Commttee received a letter dated
Septenber 8, 2010. It was addressed to nme in ny
capacity as Chairman of the Commttee. This is a
|l etter from Wal dron Engi neering and Constructi on,
Inc., and it relates to the application for the
Lai dl aw Berlin Bi oPower, LLC for a certificate of
site and facility for renewabl e energy facility
in Berlin, New Hanpshire. | just want to read
this letter briefly into the record.

Thi s reads, "Dear M. Burack,
on behal f of Wl dron Engi neering, Inc., we w sh
to advise nenbers of the Site Eval uation
Commttee that Waldron is no | onger providing
engi neering services to Laidlaw Berlin, LLC for
t he above-nenti oned project. In fact, Wl dron
has not furni shed any professional services to
the project for quite sone time. W note that in

Lai dl aw s Decenber 15, 2009 application to the
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Commttee, it represents that, quote, Waldron is
provi di ng engi neering and consulting services
with respect to the project's equi pnent, design,
| ayout and bal ance of plant integration, period,
close quotes. This is no | onger the case, and we
wanted to nmake sure that there were no
m sunder st andi ngs. Shoul d you have any questi ons
regardi ng the above, | can be reached at the
above address. Regards, Terrence J. Wal dron,
P.E., President. And copies of that letter were
sent to Laidlaw Berlin Bi oPower, LLC and to the
Cty of Berlin."

Wiat 1'd like to --
M. Harrington.

MR, HARRI NGTON: Just one
other -- |1 wanted to, in the way of being
t horough, there was a fairly extensive submtta
of -- by M. Rodier on post-hearing brief of C ean
Power Developnent. And | think a |ot of the
I ssues that are raised there we have di scussed,
but it may not be a bad idea sinply to go through
that to nake sure we've addressed all of the
concerns that he has raised. | don't nean we have

to do it this second, but sonewhere in the
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CHAI RMAN BURACK: Thank you.
No, this would be an entirely appropriate tine to
do that. Certainly, | have thought that through
and believe that we have addressed in our
di scussions already all of these issues. But
certainly, if there are any aspects of his

argunent or aspects of the Applicant's

130

post - heari ng menmorandum t hat nenbers would |like to

di scuss, by all neans, let's have that discussion.

So, M. Harrington, was there
any particul ar aspect --

MR. HARRI NGTON: Just starting
wth his first one about the Applicant cannot be
granted a certificate of site and approval unl ess
and until the Purchase Power Agreenent is
approved, | would tend to think that, under the
provi sion of RSA 162-H:.16, VI, the certificate of
site and facility may contai n such reasonabl e
ternms and conditions as the Commttee deens
necessary, that we could put that in as a
provi sion, that they have to get the Purchase

Power Agreenent approved, but we wouldn't have to

say we put the proceedings on hold until such tine
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that that occurs. But | do think, given the
statenent that it seens to be very unequi vocal

t hat the Purchase Power Agreement is absolutely
essential for the financing of the project, that
t hat woul d be a reasonabl e condition to inpose.

CHAI RMAN BURACK: Thank you.

And | think we have di scussed
that already. And we can discuss that further if
we get to the point where we determ ne we woul d
I ssue a certificate.

MR, HARRI NGTON: | think we
di scussed the reasonable alternatives part
conpletely. There was no specific need to revisit
that, nor is there, starting on Section E, which
tal ks about the ground pollution issues, | thought
t he Chairman covered that conpletely, and there's
really no need to revisit all of that.

That kind of |eaves ne with
this question that |I'mjust not sure about, and
maybe defer to M. lacopino. His Section D, says
NewConpany is the party responsible for
constructing and operating the project and,
accordi ngly, should be the Applicant. And | just

don't have a legal basis to |look at that. But
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certainly, there seens to be sone questions
rai sed here wth this changi ng around of who owns
what and who's doi ng what, that naybe we coul d at
| east spend a couple of m nutes | ooking at that.
MR | ACOPINO Sure. Just so
you're aware, the Applicant is Laidlaw Berlin
Bi oPower, | nc.
CHAI RVAN BURACK: LLC.
MR. | ACOPI NG, LLC, |I'm sorry.
Because of the nature of that
particular -- it's a special-purpose entity that
was created. And it's a subsidiary -- or it wll
be a subsidiary of NewCo. 1In the past, we, the
Site Evaluation Commttee, has, in fact, granted
certificates to conpanies that are, in fact,
subsidi aries of other conpanies. And, in fact,
t he use of these special -purpose entities have
probably been before us in virtually every
renewabl e project that we've seen since the
statute -- well, since Lenpster, at |east. Even
the Lenpster Wnd Project, which is owed by a
very | arge conpany, called Iberdrola, is
actually -- the Applicant is actually a

speci al - purpose-entity LLC, simlar to this one.

EC 2009- 02} [ DELI BERATI ONS- DAY 2 AM SESSI ON] { 9/ 21/ 10}




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

133

So, that is who the Applicant is. And quite
frankly, an intervenor doesn't have the right to

tell the Applicant who they shoul d be.

However, there are -- and I'm
not suggesting you utilize any of these
conditions or not. You wll decide that. But
there are -- you can, in this particul ar case,

based upon the representati ons nade, insert
conditions in any certificate regardi ng the
rel ati onship between this particul ar Applicant
and its parent conpany. You can insert
conditions that, as Ms. Ignatius discussed in
sone detail yesterday, that clearly lay |ines of
responsibility and require that, if those
conpani es are not going to agree to sign off on
the certificate, the certificate will not be
valid. And through conditions like that, you
can -- you may be able to -- it's up to you al
to decide -- you may be able to aneliorate any
concerns that you have about this particul ar
argunent that it's the wong conpany who is the
Appl i cant .

MR. HARRI NGTON: That hel ps

quite a bit. | think ny concern was nore raised
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on this case because it seens to be in flux as

we're having the hearings. It seens to change,
and it's still not quite clear |ooking at these
different charts who's doi ng what to who.

MR, | ACOPI NO. And again, just
for the convenience of the Commttee, what you do
not -- at |east | have not seen cone before the
Commttee, is any evidence that that closing to
create the structure that is contained in
Exhi bit 65 has actually occurred.

MR, HARRI NGTON: Ckay. Thank
you. That hel ps.

And | think, like I said, nost
of this is the environnental issues that were
al ready covered. | think that does it.

CHAI RVAN BURACK: Ckay. The

ot her issue that you ski pped over that he raised

Is -- and this is ItemC -- his argunent that
Applicant's proposed facility will interfere with
the orderly devel opnent of the region. |Is there

further discussion of that issue that you think we
shoul d have?
MR, HARRI NGTON: | thought we

covered that pretty nuch adequately already under
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t he whol e di scussi on of avail able alternatives the
other day. So | didn't see any need to readdress
t hat, unl ess sonebody el se wants to.

CHAI RVAN BURACK: Thank you.

Anybody wi sh to speak further
to this? Again, what we see is references to
public comment received fromfive different
entities which are involved in simlar businesses
to what the Applicant would be involved in, and
t he argunent is that because those facilities
could suffer a net | oss of jobs or economc
activity, therefore, there would be a severe
di sruption of orderly devel opnent of the region.
And that's the argunent that's bei ng made here.

| would agree with
M. Harrington. | think we discussed that quite
extensively yesterday. But | just want to see if
anybody feels that there's any further discussion
they want to have regarding this argunent.

Director Mizzey.

DR MJZZEY: | agree as well,
that we di scussed that in detail yesterday, and I
don't see any need for further discussion of that.

CHAl RMAN BURACK:  Thank you.
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Ckay. Any ot her aspects of
Cl ean Power Devel opnent's argunents that anybody
W shes to address at this tine?

(No verbal response)

CHAI RVAN BURACK: All right.
Any aspects of the Applicant's post-hearing
menor andum t hat anybody woul d |ike to di scuss?

Agai n, just principal
argunents the Applicant nmakes here after spelling
out the requirenents of 162-H | mght just note
here for the record that 162-H 16, 1V, has been
anended, and Subsection D relating to the
requirenent that there be a finding -- that the
proj ect would be consistent with the state energy
policy established in RSA 378:37, that provision
in fact, was repealed by the Legislature. And so
that's not a standard that we have to apply here.

Havi ng said that, the
argunents -- or the principal issues on which the
Applicant touches in this nenorandumis, first,
an assertion that they feel that they have net
their burden with respect to each of these
specified statutory criteria; and then there is

di scussi on about the sustainability conditions
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and about the orderly regional devel opnent i ssue,
and those are the issues that the Applicant
touches on in his post-hearing nenmorandum

I's there any di scussi on
anybody woul d |i ke to have of these issues?

(No verbal response)

CHAl RMAN BURACK: Okay. Thank
you.

All right. The next order of
busi ness for us would be to just begin a general
di scussion of the application. And this will be
a precursor to our holding what | woul d descri be
as a straw poll or straw vote, just to get a
sense as to where the nenbers are with respect to
whet her a certificate should or should not be
issued. And if we -- once we have that straw
vote, we'll have a clear sense as to what the
next steps woul d need to be.

But let's see if we could just
start with sone general discussion. And we'll
probably go for about 20 m nutes or so and then
take a break for |unch about 12:30 or so. But
just a general discussion of issues and concerns

and perspectives and, if you were so inclined,
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what your inclinations may or may not be with
respect to a certificate i ssuance.

Wul d soneone like to start?

MR, NORTHROP: Wbuld it be
hel pful to go through the -- | ook at the statute
and sort of start there as a --

CHAI RMVAN BURACK: Sure, we can
certainly do that.

MR, NORTHROP: Since obviously,
we have to conply with 162-H  Those are what we
need to find, so it mght be --

CHAI RVAN BURACK: Absol utely.

MR NORTHROP: But | can't
start because | don't have the statute in front of
me, so...

MR 1 ACOPI NO Here you go, M.
Nort hrop. You can start. There's the statute.

MR, NORTHROP: Well, the first
Is Roman 1V, Sub A, whether the Applicant has
adequat e financial, technical and nanageri al
capability -- whether the Applicant has adequate
financial, technical and managerial capability to
ensure construction and operation of the facility

and continuing conpliance with the terns and
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conditions of the certificate. So, in nmy mnd, |
guess that one could be a place to start, whether
we think that the Applicant has denonstrated that
t hey have adequate capability.

| guess in ny mnd, what |'ve
seen of the evidence and heard of the testinony,
t he Applicant has denonstrated that they have
adequat e financial, technical and nanageri al
capability to ensure conpliance -- to ensure
construction and operation of the facility and
conti nuing conpliance with the terns and
conditions of the certificate.

CHAI RMAN BURACK: Thank you.

G hers who wish to offer
t houghts on this? Any differing perspectives?

And | under st and,
M. Harrington, there's a docunent that we're
going to look at, and I'lIl make a ruling on it
here shortly, that could have sone bearing on
this issue. But | just want to get a sense as to
whet her there are other perspectives on this
I ssue.

MR, HARRI NGTON: | think with

adequate conditions, that they've -- the Commttee
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coul d assign, that they' ve net this requirenent.
CHAI RMAN BURACK: Thank you.
Are there other --

M. Janell e?

MR, JANELLE: | would agree. |
bel i eve they' ve put a teamtogether that proves
that they've proven they constructed a plan in
M nnesota, | believe. They' ve been an operati onal
team t hat has experience running the plant.
They' ve got a design firmand a contractor that's
experienced with this type of boiler, Babcock &
W | cox.

So | would say, as far as the
techni cal and nanagerial capability, | would
agree. They've shown that they can do this.

CHAI RVAN BURACK: Thank you.

O her thoughts on this aspect? Okay.

DR KENT: | would add that |
agree with what the Commttee nenbers have said,
I f we have the appropriate conditions in place.

CHAI RVAN BURACK: Thank you.

All right. Any other
di scussion then of this section of 116: H 16

[sic]? Any other observations people would Iike

140
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to offer?

If not, let's continue down to
t he next section, which relates to a finding that
the site, quote, will not unduly interfere with
t he orderly devel opnent of the region, wth due
consi deration having been given to the views of
nmuni ci pal and regi onal planning comm ssi ons and
nmuni ci pal governi ng bodi es, close quote. Anybody
wish to lead us in a discussion of this issue?

MR HARRI NGTON: Just say as
far as the second part of it, | mean, there's not
much controversy here on which way the nunicipa
and regi onal planning conm ssi ons and nuni ci pal
governi ng bodies went. They seemto be al
unani mously in favor of the project. So | think
t hat probably says quite a bit for this. Even,
you know, given the fact that sonme of the things
that were rai sed by C ean Power and sone of the
ot her bionass facilities, that this would have a
negati ve i npact on their business, they couldn't
sell that argunent, | guess, to the nmunicipal and
regi onal planni ng comm ssi ons and nuni ci pal
gover ni ng bodi es because, though |I think nost of

them stated they were in favor of both projects,
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none has said that they're not in favor of Laidlaw
because it wll cause the others to close down.
So | think that is a pretty solid statenment that
we got fromthemon that, as far as the direction
they would like to see us go.

CHAI RMAN BURACK: O her
t houghts or conments on this aspect?

Dr. Kent.

DR. KENT: As we discussed
yest erday, nmuch of this argument about it being
di sorderly devel opnent of the regi on nade by C ean
Power and sone of the other existing facilities is
predi cated on an i nadequate fuel supply. And I
believe this Commttee has ended up in a pl ace
where we don't know whet her that supply is
adequat e or inadequate. So, w thout some clear
standi ng on that issue, there's certainly no basis
for us using wood supply as the reason -- or an
I nadequat e wood supply as a reason why there woul d
be sone threat to the regi onal devel opnent.

CHAI RVAN BURACK: Thank you.

O her observations on this
I ssue?

| would just offer the
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observation, just follow ng up on
M. Harrington's observation, that |I'm not sure
we coul d characterize the regi onal planning
organi zati ons as being unaninous in their
support. | think in our discussion yesterday we
determ ned, after reading the letter from North
Country Council, that it was perhaps nore
nonconmttal one way or another, as opposed to
specifically supporting or opposing the project.
But | --

MR. HARRI NGTON: They are
considered a plan of --

CHAI RVAN BURACK: North Country
Council is, in fact, the regional planning
comm ssion for the North Country. But | just
wanted to just make sure that our statenent on the
record today on this issue is consistent with our
statenment yesterday, and | think that's where
we -- where in our discussion we cane out
yesterday with that issue.

MR, HARRI NGTON: My mi st ake.

CHAl RMAN BURACK: No, not a
problem Not a concern

Q her thoughts or comments on
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this aspect of the finding that you nust nake?

DR KENT: | would add that the
North Country Council was hel pful in providing us
sone gui dance for deliberations, as well as our
condi tions, by staying neutral and proposing
criteria that were essential for nmaintaining
orderly devel opnent.

CHAI RMAN BURACK: Thank you,
Dr. Kent.

The next aspect that we woul d
have to make findings on relates to that of not
havi ng an unreasonabl e adverse effect on
aesthetics, historic sites, air and water
quality, the national environnent, and public
heal th and safety.

Wul d soneone like to offer
any thoughts on this finding, which is really a
set of nultiple findings? W can take them one
at atine if folks wish to do so.

DR. KENT: No, | think we've
di scussed those at length this nmorning. W
have -- nuch of that is addressed by permts from
state agencies. And they've net the requirenents

of the state agencies. And the |ess regul ated
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I ssues |i ke aesthetics, we've addressed that. And
| heard no discussion this norning that they
hadn't nmet the burden for any of those points.

CHAI RVAN BURACK: Thank you.

Is there -- or are there any
ot her thoughts or observations?

D rector Mizzey.

DR MJZZEY: | agree that the
proj ect does not seemto present any unreasonabl e
adverse effects on any of these areas, and, in
addition, nmay in fact provide sone benefit to
these types of areas. | believe it was Director
Stewart yesterday who nentioned the benefit of
reusing a Brownfield site and the benefits that
t hat provi des.

CHAI RVAN BURACK: Thank you.
Any ot her observations on this?

M. Nort hrop.

MR, NORTHROP: | woul d echo
what Director Mizzey said, and also Dr. Kent, that
t he Applicant seens to have net this burden,
certainly, fromthe aspect of air and water
quality and natural environnent, with the issuance

of state permts, and follow ng those permts and
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any conditions that may be i ncluded on the
permits.

And al so on aesthetics, which
may be nore of a subjective issue, but | agree
with Director Mizzey, that with its aesthetics
there nay actually be a benefit, that the pl ant
that's there now may not be too aesthetically
pl easi ng, and the plant that may be built, the
I nprovenents and the changes as far as siting and
colors and | andscaping, things like that, in ny
m nd, would be an inprovenent to the area.

So I think that there's
actually certainly not an unreasonabl e adverse
effect, but, in fact, an actual benefit that wll
result to the City because of the project.

CHAI RVAN BURACK: Thank you.

Any ot her observati ons anyone
W shes to offer on this elenent of the statute?

DR. KENT: M. Chair man.

CHAI RVAN BURACK:  Yes,

Dr. Kent.

DR KENT: | think on the |ess

tangi bl e i ssues of aesthetics, public health and

safety, we can be reassured by the agreement with
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the Gty of Berlin.
CHAI RMVAN BURACK: Thank you.

Anything else on this, or on

A, B or C?

M. Janell e?

MR, JANELLE: | guess | would
just -- regarding the natural environnent, | nean

nmuch of the inpact is going to occur in the woods
where wood is harvested. And the Applicant has
| ooked at using the best nanagenent practices,
| ooked to enploy foresters that conply with those
managenent practices, and al so provide incentives
to hire -- to buy wood fromforesters that
practi ce those best managenent practices.

CHAI RVAN BURACK: Thank you.

Anyt hi ng el se on any of these
t hree el enents?

(No verbal response)

CHAI RMAN BURACK: All right.
If not, | just want to go back up to the top of
this provision of the statute RSA 162-H: 16 |V,
whi ch reads, "The Site Evaluation Commttee, after
havi ng consi dered avail able alternatives and fully

revi ewed the environnental inpact of the site or
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route, and other relevant factors bearing on

whet her the objectives of this chapter woul d be
best served by the issuance of the certificate..."
So | just want to offer thoughts or observati ons,
first, on the issue of available alternatives.

MR. HARRI NGTON:  Well, don't
everybody | ook at ne at once. I'mstill
struggling with this thing, as to what exactly is
t he proper usage of this term what it really
nmeans, "considering available alternatives." |
realize that in the past it hasn't been | ooked at
very nuch, but this tinme it was specifically

brought up as an issue by one of the intervenors.

So | may be taking the route -- | don't know
yet -- that the Chairman nentioned the other day,
that it will be a different route, but getting to

t he sane place. Because | think even if you go to
t he broader way of considering avail abl e
alternatives as alternatives in this case, not
meani ng any possi bl e power plant, but the
avai |l able ones, which limts it to the -- somewhat
to the area of the Laidlaw plant, and in | ooking
at those, what we have to do is you have to

consider them And | think you can certainly make
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a case, if you can consider themand say that it
doesn't go agai nst the objectives of this chapter
by considering what the effect would be on the --
whet her it be C ean Power Devel opnent or the other
bi onass facilities in the area.

And t he sanme woul d be when you
| ook at the whole thing we went over with MS and
econom ¢ di spatch and so forth. So, even if you
were to take the nore, the slightly broader idea
of why that is, | think it gets you to the sane
pl ace, that the -- considering the avail abl e
alternatives fromthat slightly w der scope, it
doesn't do anything to say that this project wll
not neet the objectives of the chapter. So |
think it could be going in that direction. But I
t hi nk, as you nenti oned the other day, the
Chai rman nmentioned it, it may be just a different
path to the sane | ocati on.

CHAI RMAN BURACK: Thank you.

O her thoughts or observations
on this issue?

M. Stewart.

DIR STEWART: Wth regard to

the particular sort of facility, the
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corporation -- or the Applicant, the use of the
Brownfield site, as Director Mizzey i ndi cated
earlier, and | apparently nentioned yesterday, |
think is an inportant elenent of this. It's not a
Geenfield. |It's an existing, devel oped site
that's being renovated. That's very inportant.

And from a water perspective,
the use of the city of Berlin's water and
di scharge to the sewer systemin lieu of a -- you
know, an alternative to that is a direct
di scharge to the river is a superior alternative.
So | think fromthat perspective, the Applicant
has net that test.

CHAI RMVAN BURACK:  Thank you.

Any ot her observations on this
I ssue?

(No verbal response)

CHAI RVAN BURACK: Ckay. The
next aspect here is, having fully reviewed the
environnental inpact of the site, or route -- in
this case, | suppose you could say we have both a
site that includes a route of the power
transm ssion |ine com ng out of the plant going to

t he Coos Loop here. Anybody want to offer any
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observations on this aspect here?

MR, NORTHROP: M. Chair.

CHAI RVAN BURACK: M. Nort hrop.

MR, NORTHROP: Relative to the
envi ronnental inpact, | go back to the permts
that are issued for air quality and water quality
and alteration of terrain and things |ike that,
that, given the review by the state agencies, the
rel ati ve state agencies, and our review of those
permts, that we have fully considered the
envi ronnent al i npact.

CHAI RMAN BURACK: Thank you.

Any ot her observations on
t hat ?

CVBR. | GNATI US: M. Chairman,
on the route to connect to the transm ssion
system that's really under the control of the | SO
in their requirenents of what has to be done in
order to nmake a safe and reliable interconnection.
But we know that that has been studi ed and
approved by the |1 SO and conm tnents made by the
Applicant to do the things that are being required
for that interconnection. So | think that

condition, we can assune, is well net by the plans
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t hat have been proposed and the status with the
| SO at this point.

It still holds open the need
for further 1SO involvenent if the intention to
go to the full 70-negawatt plant goes forward.

It seens as though the papers were submtted to
us assumng 70 nmegawatts, but the subm ssion to
the 1 SO were assum ng a snall er nunber that since
has been ret hought but not studied.

And so the Applicant stated
that they intended to go back to the 1SO for
further study to increase the output. |If they're
successful in that, | don't know if that involves
further proceedi ngs on our part, because our
certificate request cane in at 70 negawatts. But
it would be one of those things that, if we do
i ssue a certificate, you'd want a condition to
have subm ssion of the final approvals fromthe
| SO nade part of the record here as a sort of
conpl i ance i ssue.

CHAI RVAN BURACK: Ckay. Thank
you.

| would just offer the

observation, as well, that | do believe, as M.
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Nort hrop suggested, that we have, in fact, very
fully reviewed the environnental inpact of the
site. W've |looked at all the different aspects
here, including air quality, water quality,
groundwat er issues, and |I think we've been quite
t horough in our review and anal ysis of these

I ssues.

Are there any ot her coments
on either of those first two aspects of the
settl enent ?

Ckay. |If not, the next clause
of the statute reads, "and other relevant factors
beari ng on whet her the objectives of this chapter
woul d be best served by the issuance of the
certificate." And I think that, really, the
question is, are there any other relevant factors
t hat any nenbers of the Commttee would like to
speak about. Again, when we're tal king about the
obj ectives of the statute, | think these are
really what's specified in RSA 162-H: 1. And if
folks would like to take a nonent just to read
t hat through for thensel ves and then determ ne
whet her there's anything further they would |ike

to discuss, we can do so.
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CVBR. I GNATIUS: M. Chairnman?

CHAI RVAN BURACK:  Yes.

CVMSR. I GNATIUS: | wanted to
address the reference in 162-H: 1, the declaration
of purpose. That final clause in the second to
the | ast sentence says, "all to assure that the
state has an adequate and reliable supply of
power" -- excuse ne -- "of energy in confornance
wi th sound, environmental principles.” And to
comrent on sone statenments that M. Harrington
made quite correctly, that we were in a surplus
capacity right now, and his observation that in
t he height of the heat wave we still were okay in
the region. | don't dispute his statenments. That
is a fair description of where we are right now in
New Hanpshire and in the region. But we have seen
a drop in energy consunption with the drop in the
econony. W assune that growh will conme back
into the denand, back up again and continue to
grow over time. That's been our experience over
years, though we're currently in a bit of a drop.
And so | think it's inportant to know that the
electric denand is projected to continue to grow

In comng years, and the current state we're in
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isn't necessarily the level that it wll renmain
at .

The other piece of it that's
i mportant in this state has been a push towards
nore renewabl e power and to -- you can see that
desire through the creation of a renewabl e
portfolio standard that has a requirenent for a
renewabl e source of power or RECs commensurate
with that | evel of power that steps up year to
year in the state.

And so | think it's both a

question of is there adequate power goi ng

forward -- in this case, the plant is proposed
for a 20-year term and possibly longer -- is
there -- do we have adequat e supplies of power

goi ng out 20 years, and do we have enough
renewabl e power going out the next 20 years?

So |l think if you |look at it
fromthe context of the future rather than
today's -- a snapshot of today's needs, | would
conclude that a further renewabl e generator |ike
this biomass plant is consistent with the
pur poses of the statute, to assure an adequate

and reliable supply of energy, particularly in
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t he context of the desire in other statutes for
nore renewabl e energy.

CHAI RVAN BURACK: Thank you,
Conmi ssi oner |gnati us.

MR, HARRI NGTON: I'd just like
to comment on that.

Just so it's clear what | was
referring to there was that we have -- presently
we have an adequate and reliable supply of energy
for the next at least five or six years, nmaybe
| onger, unl ess sonething drastic happens, because
of the large surplus we have with the capacity
mar ket .

What ny poi nt was, though,
this plant com ng on does nothing to show -- does
nothing to nake it less reliable or |ess
adequate. There's nothing negative wth regard
to those points with this plant com ng onli ne.

I f anything, the addition of nore generation
al ways nakes it nore adequate and nore reliable.

And | agree conpletely with
t he Comm ssi oner on the sound and environnment al
principles. As defined by the State of New

Hanpshire, those represent the renewabl e
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portfolio standard. This plant would qualify as
a renewabl e energy generator under that |law. So
it conplies with the sound environnent al
principles of the State of New Hanpshire.

CHAI RVAN BURACK: Thank you.

QG hers who would like to offer
any observations on any aspects of 162-H as they
see it as being relevant to our deliberations
her e?

(No verbal response)

CHAI RVAN BURACK: | woul d j ust
offer the observation, having sat on a nunber of
these, that it strikes ne that, perhaps nore so
t han many ot her projects, we, in fact, have
brought a very integrated review to this project,
in terms of | ooking at the | and-use i ssues,
| ooki ng at the environnental, the economc, the
technical issues, and really trying to resolve

these in a very integrated fashion. | believe we
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have acted in a manner that's very consistent wth

t he declarati on of purpose of the statute in that
respect.
Any ot her thoughts or

observati ons?
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(No verbal response.)

CHAI RMAN BURACK:  Ckay. | f
not, before we go to |lunch, unless there are any
ot her discussion that nenbers would |ike to have,
| just want to get just a straw poll here. This
I's not binding on anyone at this point. | just
want to get a sense as to where we're likely to go
when we resune after |unch

"1l ask, first, how many
woul d support issuance of a certificate, provided
t hat appropriate conditions could be agreed upon
anong us. That would be the first show of hands.
And t he second woul d be how many woul d not
support a issuance of a certificate. And, also,
how many woul d abstain from nmaki ng a deci si on at
all at this tinme. That's an option as well.

MR, NORTHROP: | just have one
question, sort of procedurally.

CHAI RVAN BURACK:  Yes.

MR, NORTHROP: Once we sort of
go through this straw poll, ultimately our
decision will be based on the -- ultinmate real
formal decision, |I'massumng, will be based on

the actual witten order? Is that -- would we
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then be taking the final vote once that's witten
and we have all the conditions and things |ike
that? Just sort of...

CHAI RVAN BURACK: Wihat we have
done in the past -- thank you for that questi on,
M. Nort hrop.

Wiat we do as a Comm ttee is
we take a vote to determ ne whether or not we
W sh to issue a certificate with the conditions
that are agreeable to at least a majority of the
Commttee, and then we ask our |egal counsel to
nmenorialize in witing the decision of the
Commttee, and we will then review a draft of
t hat deci si on docunment. And once everybody is
ready to sign it, we then actually issue the
signed copy of the order, and that is the formal
statenent of our decision. |Is that hel pful ?

MR, NORTHROP: Yes. Thanks.

CHAI RVAN BURACK: Ckay. Any
ot her questions about this? You all understand
what |I'masking us to do? So, initially, | just
want to get a sense, a straw poll: Wuld you --
again, this is not binding at this point on

anybody. Wuld you support issuance of a
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certificate with appropriate conditions? Wuld
you not support issuance of a certificate? O are
you going to abstain at this time, pending the
opportunity to hear further discussion?

So, first, how many woul d
support issuance of a certificate wth
appropriate conditions?

(Show of hands by all nenbers.)

CHAI RMAN BURACK: Ckay. So are
t here any who woul d not support issuance of a
certificate?

(No verbal response)

CHAI RVAN BURACK: Are there any
who woul d abst ai n?

(No verbal response)

CHAI RVAN BURACK: All right. I
think we have a -- it appears we may have sone --
a full consensus here anbng the Subcommttee
menbers here. So what |'d ask us to do is take
| unch. When we return fromlunch, perhaps the
nost productive way for us to do this would be to
wor k through, first, a list of all the conditions
that we would want to have as part of a

certificate and see if we can reach agreenent on
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all of those. And we'll do that in accordance
wWth the statute, in the sane systemati c way t hat
we' ve taken this right through this process. And
once we have a full set of conditions, at |east
conceptual conditions that we believe is the full
set of what's needed, we would then take a single
vote to issue a certificate subject to those
conditions. Ckay?

So that's our plan. It is now
approximately 20 m nutes of one. Let us try to
reconvene here in approxi mately 35 m nutes, at
1:.15. Thank you all.

(Where upon the lunch recess was taken

at 12:40 p.m)
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