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[DELIBERATIONS]

PROCEEDI NG

CHAI RMAN BURACK: Good afternoon. W
will continue our deliberations in the matter of Docket
Nunber 2009-02, relating to the Application of Laidlaw
Berlin BioPower, LLC. This norning there was a notion
made by M. Harrington that we take adm ni strative notice
of a docunent dated October -- I'msorry, dated August 17,
2010, that is addressed to -- or, the cover letter is
addressed to Debra A. How and, Executive Director and
Secretary of the New Hanpshire Public UWilities
Comm ssion. This is fromAndrew W Serell, S-e-r-e-|-1,
Esquire. And, this is regarding "Petition for Approval of
t he Power Purchase Agreenent between Public Service
Conmpany of New Hanpshire and Lai dl aw Berlin Bi oPower, LLC,
DE 10-195. Again, the notion was that we take
adm ni strative notice of this petition, and I wll grant
that notion. So, we will take adm nistrative notice of
this docunent.

(Adm nistrative notice taken.)

CHAI RVAN BURACK:  And, we have narked
this as Commttee Exhibit 12 in this proceeding.

(The docunent, as described, was

herewith marked as Committee Exhibit 12

for identification.)

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]

CHAI RMAN BURACK: Ckay. Wiat 1'd Ilike
to do now, recognizing that just before we took our | unch
break we took an informal pole of the nmenbership to get a
sense as to where we mght cone out on the issuance of a
Certificate. It appeared that there would be, subject to
our getting agreenent on appropriate conditions, it
appears that there may be unani nous support, a full
consensus here anong the Subconmittee nenbers for issuance
of a Certificate for this Project.

So, the way I1'd like to proceed here is
to work through a discussion of all of the conditions that
we think mght be appropriate. W don't have to wordsmth
these all in detail, but we have to capture the concepts,
the intent, the principles here, understanding that we are
aski ng our |egal counsel to nenorialize, in a witten
order, the final decision here.

So, what 1'd like to do is to start from
the fairly specific, and then conclude with any sort of
nost general or overarching conditions that we m ght need
to consider. And, again, | propose to take these issues
really in the sanme order, nore or less, in which we
conducted our deliberations. That is, I'd like to start
Wi th a discussion of the state environnental permts and

any conditions related to those. And, then, | don't know

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]

whet her there woul d be any conditions related to the

consi deration of alternatives issue, and then -- or, other
aspects of the first section of 162-H 16. But, then, |
want to work through each of the criteria sections, in
terms of the financial, nmanagerial, and technical
capability first. And, then, whether there's anything
relating to the interference with orderly devel opment of
the region. And, again, all of the other aspects
specified in 162-H:16. And, then, we can wap up with any
overarching i ssues as well.

W al so need to include here any
stipulations that we nmay wi sh to consider that have been
entered into or agreed to by or anong any of the parties
to the proceeding.

So, what 1'd like to ask is that we
start by tal ki ng about any entity associated -- any issues
associ ated with issuance of the state permts, starting
wth the Alr Permt.

MR WRIGHT: |'massumng, M. Chair,
that we would incorporate the permt issued by DES as a
condition of the Certificate?

CHAI RMAN BURACK: So, that would be the
final decision on the Air Permt dated July 26, 20107

MR WRIGAT: That is correct.

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]

CHAI RMAN BURACK: And, that's Laidl aw
Exhi bit 507

MR WRIGHT: Correct. And, | think, as
| al so nentioned yesterday, that the Commttee shoul d
consi der adding a condition that woul d give the Departnent
the administrative authority to nmake revisions, either to
that permt through its normal processes, and ultinmately
issue a -- in the case of an Alr Permt, an Operating
Permt for the facility, if and when it's constructed and

they apply for and go through that process of getting that

permt.

CHAI RVAN BURACK: Pl ease. Attorney
| acopi no.

MR TACOPINO M. Wight, one thing I
need to know. Isn't that Operating Permt, that's

actual ly sonething that you do under the auspices of
federal |aw?

MR WRIGHT: That is correct. The Title
V Permit is, in fact, a federal permt, admnistered at
the state | evel.

MR TACOPINO | don't think we, just so
you know, | don't think that we can or need to authorize
themto do what they're required to do under a federal

statute.

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]

MR WRIGHT: Ckay. That permt also
qualifies as a Final Permt under the state's RSA 125-C,
whi ch aut horizes the issuance of state permts. So, |'l
| eave it to your discretion.

MR [ ACOPINO Ckay. | nean, we can do

it. | just wanted you to know, |I'msure that it's
absol utely necessary.

CHAI RVAN BURACK: Well, it may not be
necessary, but | think it -- it seens to ne it would be
appropriate for us to delegate to the Departnent of
Envi ronnental Services the authority to, as M. Wight has
suggested, to approve anmendnents to the existing permt,
and to issue any new or additional air quality permts
that nmay be required for this facility in the future.
Because, again, we've heard testinony that there could be
changes in law in the future, correct? That there may be
addi tional permts needed for this facility, if there are
nodi fi cati ons?

MR, WRI GAT: There coul d be revisions,
yes, exactly.

CHAI RMAN BURACK: And, so, | think the
question would be, would we, as a Commttee, assum ng the
facility is built, would we feel a need to have to be

notified of and potentially to take action on and approve

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]

permts that would be issued by the Departnent of

Envi ronnent al Servi ces, again, that would have to conply
with existing | aw and regul ation? O, would we want to
reserve the authority to ourselves to be able to require
sonething nore or in addition to what woul d be required by
state or federal authority?

MR WRIGHT: | believe the Commttee has
granted that authority before, in the case, | believe, AES
Londonderry, when that gas plant was built, and New ngton
Energy. So, there's probably al ready existing | anguage in
those past certificates that woul d probably neet that
requi renent.

MR, HARRI NGTON: M. Chairman?

CHAI RVAN BURACK: M. Harri ngton.

MR, HARRI NGTON: Just a comment and
guestion. | think that makes perfectly good sense,
because, even if were to cone back, we'd sinply -- we'd
bring M. Wight back here and he'd tell us what he was
doing and we'd all say "Ch, good." And, then, we'd -- it
was kind of a lesson in futility. So, certainly, they
coul d handl e any future changes.

My question had to do with the
stipulations that are carried in the Air Permt, do we

actually have to adopt those or are they already in force

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]

10

by virtue of the Ailr Permt being issued from DES?

MR TACOPINO The Air Permt is not
officially issued until you issue a certificate.

MR, HARRI NGTON: Ckay. But doesn't it
t hen get issued under --

MR T ACOPINO And, the statute requires
you to include their conditions.

MR HARRI NGTON: kay. It does?

MR | ACOPI NO  Yes.

MR, HARRI NGTON: All right. That
answers ny question then.

CHAI RVAN BURACK: Thank you. Ckay.

Anyt hing el se on Air Em ssions Permt, in terns of
conditions, that anybody feels we need to di scuss?

(No verbal response)

CHAI RMAN BURACK: Al right. If we
could, then let us turn to the Site-Specific Alteration of
Terrain Permt, which is their recommendations in Laidlaw
Exhi bit 46, and that's dated April 21, 2010. M. Stewart,
do you wish to discuss this issue?

DR STEWART: | think the conditions
are straightforward, they're in Exhibit 46, excuse ne.
And, they're standard conditions for a Site-Specific

Alteration of Terrain Permt.

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]

11
CHAI RMAN BURACK: And, so, your
recommendation is that we --
DI R STEWART: | would recommend that we

i ncorporate the Alteration of Terrain recomended permt
conditions into the Certificate.

CHAI RVAN BURACK: Thank you. And, would
you al so recommend that we include a provision simlar to
what M. -- we discussed with M. Wight, regarding the
Air Permt, regarding del egation authority to the
Depart nent ?

DR STEWART: Yes. | think that that
condition should be included for all the DES permts that
are included in the Certificate.

CHAI RMAN BURACK: Thank you. And, is
there -- okay. Let's turn then to discussion of the
Shoreland Permt, that is the permt to be issued under
t he Conprehensive Shorel and Protection Act. Again,
conditions there are attached to Laidl aw Exhi bit 46, at
| east the recommended conditions fromthe Departnent of
Envi ronnent al Servi ces.

DR STEWART: That's correct. And, |
woul d reconmend t hat those project-specific conditions,
relative to the Shorel and Program also be included in the

Certificate.

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]
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CHAI RVAN BURACK: Ckay. Thank you.

Li kew se, you discussed both the Industrial Wastewater
Indirect D scharge Permt, and there's an Indirect
Di scharge Request that's identified in Laidlaw 47.

DIR. STEWART: Yes. The way this --
there's actually, relative to the Sewer Connection Permt,
there are sone permt conditions included in Exhibit 46.

CHAI RVAN BURACK: Ri ght .

DR STEWART: \Wich | would recommend
be included. And, Exhibit 47 has the wastewater and
i ndi rect discharge -- wastewater indirect discharge
request approval. And, it |likew se has conditions of
approval, which I would recomrend be included in the
Certificate.

CHAI RMAN BURACK: Ckay. Thank you. Any
ot her observations or thoughts on conditions related to
that set of issues on the environnental permtting?

(No verbal response)

CHAI RVAN BURACK: All right.

M. Stewart, a question for you. At various tines during
di scussi ons, you have nentioned the possibility of
requiring that there be an environnental nonitor on-site
to observe the excavation. |s that sonething that you

feel needs to be a condition or is that sonething that you

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]

13

feel is already addressed in a scope of work?

DR STEWART: Wthin the Alteration of
Terrain Bureau reconmended permt conditions, nunber 8,
well, it is -- it's all of nunber 8, includes a
requi renent for an environnmental nonitor, who's either a
certified professional in erosion and sedi nent control or
a Professional Engineer. Perhaps this is the -- the
di scussi on has been about observation of excavations for
possi bl e contam nation from you know, preexisting
contami nation fromoil and hazardous materials. And, so,
this my be a place or maybe it's a separate condition
that the environnental nonitor, or an equival ent person,
because |'"'mnot sure | would bind the Applicant to this
particul ar person for this, observe the soil and ensure
that there's no -- no hot spots of oil or hazardous
mat eri al .

CHAI RMAN BURACK: Ckay. So, we m ght
add that as a further condition to that permt then? |Is
t hat what you're suggesting or --

DIR STEWART: It's really outside --
well, it's sonewhat related, but a little bit outside of
the Terrain Alteration. But it could -- | think the
Conmmittee has the discretion to fold that kind of

condition into the Terrain Alteration conditions, |

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]
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believe. And, | would yield to the counsel on that.

MR | ACOPI NO Whether you fold it in or
you just nmeke it an additional condition of the
Certificate, it's really the sanme thing. But | guess ny
guestion, just so that | understand it, that this is
sonething that I'mgoing to be drafting for youis, this
IS a separate condition or one that's in addition to
Condi ti on Nunber 8, which requires an environnental
noni t or or equival ent person to be on-site during the
excavati on?

DIR STEWART: | believe so, yes. And,
it's soneone there --

MR | ACOPI NO The present condition
does not contain that requirenent. It just requires an
envi ronmental nonitor, who reports after certain rain
storns and things like that, is that right?

DR STEWART: Right. The intent of the
additional condition is to have a professional, you know,
observe the soil at sonme juncture, to ensure that there's
no significant contamnation with oil or hazardous
mat eri al s.

CHAI RMAN BURACK: And, typically, a
person who woul d do that kind of work would either be a

Pr of essi onal Engi neer with experience in this kind of

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]
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wor k, or a geol ogi st or hydrogeol ogi st ?

DR STEWART: That's right.

CHAl RVAN BURACK: And, so, M. Stewart,
what you're proposing as a condition then is that we would
-- we would require that, at all tinmes while excavation is
occurring, or just at appropriate points of tine?

DIR STEWART: | think appropriate
points in tinme would be fine, in terns of the screening of
the excavated materials for oil and hazardous nmaterial s.

CHAI RVAN BURACK:  And, would this
envi ronnmental nonitor have -- could it be the sanme person
as their -- as the Applicant's --

DIR STEWART: Yes, |'mthinking on that

CHAI RVAN BURACK: -- environnent al
consultant or does it have to be sonebody independent of
their environnental consultant?

DR STEWART: | think it could be their
envi ronnmental consultant. As we discussed earlier,
there's an obligation to report if contam nation is
detected on-site, by the Applicant or, | believe, by an
envi ronnmental professional. So, it could -- it could be
an environnmental consultant that's separate from Terrain

Alteration. |I'mnot sure | want to bind the Applicant to

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]
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this particular individual having all those
characteristics, when it's possible it could be a separate
person.

MR TACOPINO Could I just ask a
guestion? If | understand correctly, it's got to be
either a Professional Engineer -- to be an environnental
monitor, it has to be either a Professional Engineer or a
certified -- sonebody certified in erosion control ?

DIR. STEWART: That would be for Terrain
Alteration. And, that's one of the reasons I'm-- you
know what 1'd like to -- | think we have a sense that we
need this condition. And, | really would like to go back
and discuss this with the Waste Managenent D vi sion fol ks
as we finish the condition, because those are the fol ks

that deal with these kinds of situations on a day-to-day

basi s.

MR. 1 ACOPI NO Though, what | was going
to ask, though, is | inagine that sonmebody who is sinply
certified in erosion control is probably not -- does not

have the qualifications to do this additional condition of
noni t ori ng duri ng excavation?

DIR STEWART: That's correct. There's
PEs that could, you know, carry both tasks. But there's

al so an environnental consultant who | believe wll be

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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[DELIBERATIONS]
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on-site at certain junctures. And, so, | nean, it's
possible that it could be an environnental consultant
separate fromthe erosion control person. But it also
could be the sane person. So, |I'mnot sure we want to
bind the Applicant in that sense, but we want sonebody
qualified. Do we have enough of a sense that you need for
a condition?

MR TACOPINO | can probably wite a

condition that says sonething along the lines of "a
qual i fied individual, subject to the approval of the Waste
Managenent Division to be on-site during excavation at
appropriate tines."

DR STEWART: | think that woul d worKk.

CHAI RVAN BURACK: That may be sufficient
or satisfactory. | was also trying to think if there was
anot her way to address the concern that you' ve raised,
M. Stewart. And, one thought | had is to -- would be to
have a condition that any -- well, that they need to have
sonebody present and that any di scovery of any
contamnation in soil or groundwater would need to be
reported to the Waste Managenent Division. | understand
that, under nost instances, there's probably a requirenent

to report by lawin any event. But there are sone gray

areas sonetinmes in reporting statutes, and so that we --

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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so that the state has full and conplete information about
what is, in fact, being found, and just nay want to ask
themto report whatever they're finding.

DIR STEWART: That would be a way to
nmeet the concern that was raised during our deliberations.
CHAI RVAN BURACK:  Ckay.

MR 1 ACOPINO No, but | have one
further question. Wat are the appropriate tines? |I'ma
| awyer, |'m not an engineer.

DR STEWART: Yes. Well, one is when
excavati ons are occurring.

MR | ACOPI NO  Ckay.

DIR STEWART: But it's also possible
that an individual could be screening a pile of soil that
was excavated. And, so, you know, | think either way
could neet the --

MR | ACOPI NO How about "during all
excavati ons and screenings of excavated material"?

DR STEWART: That works. | nean, the
nost conservative approach is to have the professional
there while all the excavation is going on. |'mnot sure
that's necessary.

CHAI RVAN BURACK: Ckay. Thank you.

And, what we may be able to do is take a break in a while

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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here, once we've gotten through all the conditions.
M. Stewart, if you want to perhaps touch base with folks
at the Departnent by phone and just see if they have any
further input on that, that woul d be hel pful.

kay. There is another set of issues on
sone of the environnmental permtting matters that we may
need to cone back to. W nmay need to search for
references to this or discussion of this. W had a fair
anount of testinony relating to the Covenants -- the
Covenant Not To Sue, as well as the EPA agreenent. And,
it occurs to ne that | believe there was sone
representations or commtnents nade by the Applicant as to
a wllingness or ability of various parties to essentially
ei ther guarantee or agree to be bound by those docunents.
And, 1'd be grateful if one of the nenbers of the
Committee here would take the tine. | suspect this
probably appears in the transcript of the day on which
Publ i ¢ Counsel was questioning, it was probably
M. Frecker, about the various environnental issues, but
it could be on a different date.

Counsel is showi ng nme on Day 1 where
there is sonme discussion of this with M. Frecker. But
bel i eve there was sone further discussion with counsel on

this iIssue. M. Frecker -- well, we'll find that. W']|

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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keep searching for this issue, and we'll cone back to it.
But | think that's another issue that we will want to
addr ess.

Ckay. Let's just ask, with respect to
the "consideration of alternatives" question, was there
any condition that anyone thought was appropriate?

(No verbal response)

CHAI RVAN BURACK: My recol |l ection and
notes don't suggest there was anything there, but | just
don't want to close the door, if anybody has anythi ng?

(No verbal response)

CHAI RVAN BURACK: (Ckay. Let's turn then
to the statutory criteria in 162-H 16 in each of
subsections (a), (b), and (c), and work through those.
Starting with the financial, managerial and technica
capability.

| believe the first, with respect to
financial capacity, one of the itens that we di scussed was
a condition that there be approval of a Power Purchase
Agreenent by the PUC. And, again, the exhibits thensel ves
that we have are both 39 -- Laidlaw 39 and 40, one of
those is the confidential and redacted version of that
docunent, | believe. But | think there's a question here

as to how we would want to structure such a condition,

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}
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recogni zing that, as we have heard fromthe testinony,
there may be sone -- may be sone controverted aspects of
t hat agreenent, and we don't know for sure what will -- if

sonething is approved by the PUC, whether it wll
necessarily be what Public Service Conpany of New
Hanpshire has asked to have approved or whether the PUC
would ultimately nodify that, and see if the parties would
accept that nodification.

So, | guess the question is, how should
we appropriately construct a condition on this issue?
Does anybody have any thoughts on this?

MR HARRINGTON: | think, if you go
back, and, of course, it's kind of hard to go into these,

because these are confidential docunents, but there is

provisions in there having to deal with "the PPA", not "a
PPA", | think they talk about letters of intent and so
forth where the conditions were spelled out. So, | think
t he appropriate condition here would be to have the PUC
approve the PPA as provided.

CHAI RVAN BURACK:  Wth a condition --
wi th an understanding that, if they approve sonething
different, they would have to conme -- we'd would have to

-- they woul d have to conme back to us for us to consider

whet her or not what was approved and agreed to by the
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parties that was different or nmaybe naterially different,
and | don't know what that materiality threshold woul d be,
but sonehow there was sonme material difference, at |east
Wi th respect to the financial capacity of the Applicant to
be able to undertake the project. |Is that --

MR HARRI NGTON: Yes, | think --

CHAI RMAN BURACK: |Is that where you're
goi ng?

MR HARRI NGTON: Yes. | nean, if you
| ook at what was stated about the PPA, "if the PPA is not
approved or if it gets approved in a nuch different nmanner
than it's now witten, would that put the Project on a
dead-stop?" And, this is Bartoszek: "It certainly
woul dn't be good for the Project. | nean, | guess, in
your alternative scenario, where it's approved in sone
other form | guess we'd have to see what that was. But,
certainly, it probably definitely wouldn't be good if it
was rejected. It probably wouldn't be good if it was
nodi fied. "

CHAI RVAN BURACK: Dr. Kent, did you have

sonet hing on this?

DR KENT: | think Conm ssioner |gnatius
was first. Maybe she'll say what | want to say.
CVBR. I GNATIUS: Well, 1'Il give it a
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try. | would take a different approach than

M. Harrington. | think he's correct in saying that some
of the docunents and testinony are that they want the --

| enders may want the PPA approved as submitted. But I
think it is now pending before the Public UWilities

Comm ssion. \Were that docket ends up is where it wll
be. And, then, | think it falls to the | enders or any

ot her parties to decide what they want to do about it, if
t he docunent is changed. So, | think it's the -- in ny
view, the condition should be read as that "a Purchase
Power Agreenent nust be approved by the Public UWilities
Commi ssion. And, if materially different, filed with the
SEC." And, then, not speculate as to what | enders may or
may not want to do. W'Il just have to see what cones as

aresult, if there's any change that's material.

MR, HARRI NGTON: | think we're kind of
saying the sanme thing. | didn't necessarily hear anything
different there. That, if -- I"'mtrying to just get this

straight then. You're saying, if the Purchase Power
Agreenent, as submtted, was not approved by the PUC, but
sone variant on that was, and it was considered a materi al
change, then the Applicant woul d cone back to the SEC with
sonet hing? That's why I'mnot quite sure | foll owed.

CMSR ITGNATIUS: R ght. And, |I'mnot
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sure | know quite what the sonething is either
Certainly, that the revised docunent, if there is such a
thing, be submtted to the SEC And, if it's -- | guess
what |I'muncertain of is whether a provision that could
say "and the SEC take further action as needed" may be too
vague, that may not be clear enough. | don't want to
assune that any change to any docunent, whether it's a
financi ng docunent, the PPA the final terns of the Fuel
Supply Agreenent, whatever it mght be, that "any change”
doesn't necessarily mean we're back here in another
proceedi ng. But there may be certain changes to certain
docunents that would require that. And, since we don't
know if there will be and what it mght be, I don't know
how we define that in the abstract. WMaybe M. | acopi no
can figure it out.

MR HARRI NGTON: | would tend to agree.
| think that, you know, we certainly don't want it to cone
back because there's been a m nor change. But the
Applicant has made it pretty clear, in their confort
letters, as well as their testinony, that they're really
counting on the Purchase Power Agreenment as witten.
Agai n, as Conmmi ssioner Ignatius said earlier, if that were
to change, so it was no longer to be financially

acceptable to | enders, they just wouldn't get to borrow
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t he noney, and it probably will take care of itself. But,
nevert hel ess, the statute says that we're supposed to nake
sure they have adequate financial capability. And,
they're saying that they have that with the presence of

t he Purchase Power Agreenent. And, | guess, depending on
t hat discussion we had earlier this norning, you m ght
even say, with the presence of the Purchase Power
Agreenent, even if they don't get the various, fairly
range, in the large of $40 mllion tax credits, that they
woul d still be financially viable. So, we have to have
sone way to tie it to that. And, I'll let -- maybe Mke's

wavi ng over there, maybe he's got sonme good wordsmthing.

MR TACOPINO |I'mjust |ooking for a
clarification. |If | understand what both of you are
saying is that, in your opinion, for the -- for you to

make the finding that the Conpany has got the financi al
capabi lity, the Purchase Power Agreenent with Public
Service should be a condition of the Certificate, nunber
one.

Nunber two, that you recognize that the
Public Uilities Conm ssion will have to approve that,
that contract, so that that approval would be part of the
condition as well.

Nunber three, you recognize that the
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Public Utilities Conmm ssion m ght sonehow nodify that
agreenent. And that, if, and this is where |I'm asking ny
guestion, if that agreenment is nodified, what is it that
you' re asking for the Applicant to do at that point? To
provide this Conmttee with the nodified agreenent? To
make a determ nation of some sort? O -- because there
are various options that you can --

CMSR. ITGNATIUS: | would say that the
nodi fi ed agreenent be nade part of the record in this
docket. And that, if any nodification affects the
financial capability of the Applicant, there could be a
| ot of nodifications that have nothing to do wth the
financial issues, but, if it were to affect the financial
capability in a material or in a substantial way, that
that be considered by the SEC. What | don't knowis, do
we have to deci de today whether we necessarily have a
proceeding to | ook at that or we determ ne that when we
revi ew t he docunents thensel ves?

MR HARRI NGTON: If | could, just naybe
sonet hing that nmay be helpful, we did get a pro forma from
the -- it was confidential, but we did get one fromthe
Applicant, and it lists the sources of revenue on there.
So, this is, I'massum ng, was done with the assunption

t hat the Purchase Power Agreenent, as submtted to the
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PUC, indeed becones approved. WNaybe we could sinply say
"if there's a" -- "if the Purchase Power Agreenent,
t hrough the process at the PUC, cones out to be different
than the one that was actually submtted, that they
resubmt the new pro fornma and i ndi cate any changes. And,
t hat woul d be basically as nmuch informati on as we have
now. | nean, this is what they were saying, based on
this, they have adequate cash flow and so forth to pay
their bills. Mybe that's a good way to do it. Because
he can't define what changes, as Conm ssioner |gnatius
said, you could -- you know, you mght as well -- you'd
have to spend another three days review ng the Purchase
Power Agreenent and deci di ng whi ch changes were
significant to which paragraphs. But, | nmean, that's the
actual result of inplenenting the Purchase Power Agreenent
is the pro forma. So, --

MR TACOPINO But it's not going to be
the change in the actual agreenent that's going to nake a
difference to the Conmttee. |It's going to be whether or
not the change in the agreenent affects the financi al
capability of the Applicant.

MR, HARRI NGTON: Correct. That's what |
t hi nk, anyways.

MR TACOPINO So that, upon filing of
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that, | suppose we could -- I'mthinking of it
procedurally, not substantively, but, procedurally, "the
anmended PPA, along with any additional supporting
material, should be filed with the Conmttee. And, from
that point, the Commttee will determ ne whether or not
there's a need for a further hearing.™

CHAI RVAN BURACK: All right.

MR HARRI NGTON:  Works for ne.

CHAI RVAN BURACK:  Yes. | nmean, it
sounds like if -- 1 think, probably what we would want is
the Applicant to notify the Committee upon the conpletion
of the PUC s proceeding as to whether the PPA was approved
as requested by PSNH And, if not, -- maybe what we woul d
want themto do is just to submt to us, tell us, was it
approved as proposed or requested, or in a different
format, provide us with a copy of the final approved
docunent. Show us if there is any change fromthe prior
version or the original requested version, what that
change is, and then provide us with docunentation
denonstrating that, based upon this revised PPA if it's

revi sed, that they have the financial capability to carry

out the Project. And, then, | nean that information would
cone to me, as the Chair. | would review that, we'd
review that wth counsel. W woul d determ ne, based on
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what was submitted to us, whether -- whether it appeared
necessary for us to confine a group to look at this or
whet her it appeared that the docunents clearly
denonstrated that, essentially, there wasn't. There m ght
have been a change, but it wasn't a material change, such
that we need to convene and deliberate further on this.

CMSR. I GNATIUS: That's acceptable to

me.
MR HARRI NGTON: Acceptable to ne.
CHAI RMAN BURACK: Does that nmake sense
to you, Mke? Ckay. GCkay. There are -- there are two

ot her docunents that we have received drafts of that |
beli eve we asked to have final versions of. One is the
Fuel Supply Agreenent w th Cousi neau, and the other would
be -- actually, two others probably, the Pre-EPC Agreenent
wi th Babcock & Wl cox, as well as what we were told w il
be a new EPC Agreenent with Babcock & WIlcox. And, a
question is, what conditions do we want to consider with
respect to those three agreenents? Oh, there's another
agreenment as well, which would be the agreenent with
Honel and Renewabl e, which | don't believe we've seen.

And, that agreenent w th Honel and Renewabl e coul d, |
suppose, be an agreenment with Fi browatt, LLC, whichever

those entities it turns out to be.
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So, the questionis, is it sufficient
for our purposes that we sinply receive copies of those
final executed versions of those agreenents or do we need
sone kind of provision for those agreenents, simlar to
what we've just discussed for the Power Purchase
Agr eenent ?

What | m ght suggest here is that, at a
m nimum the existence of the Fuel Supply Agreenent, as a
final executed docunent, would need to be a condition
here, because that really has been a centerpiece of so
much of what has been di scussed here, and which we've
deli berated wth respect to the whole sustainability
approach and issues related to the use of the forest
resour ce.

MR HARRI NGTON: M. Chairman, wll we
need to put sonmething, a qualifier in there, say, that "a
Fuel Supply Agreenent that's substantially based on the
existing draft"? So, we realize there could be sone m nor
changes. But we don't want, you know, we don't want them
to cone back with a new Fuel Supply Agreenent, one page,
"we will buy fuel”™, 1'"mbeing facetious here, but, | nean
that could be done and be in conpliance with it, right?

CHAl RVAN BURACK: Yes. W could

certainly -- we could certainly include that. What about
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t he Pre- EPC Agreenent and EPC Agreenent? Any thoughts on
t hese?

DR, KENT: | didn't quite hear you.
Coul d repeat that?

CHAI RVAN BURACK: My question is just
what conditions would we be | ooking for with respect to
t he Pre- EPC Agreenent and an EPC Agreenent? That is,
should these be in any way condition precedent to their
being able to, for exanple, comence construction? O, ny
sense is, they would have to have those docunents in place
and agreenents in place in order to commence construction.
Or, does that not matter to us? But, regardless, do we
want, for purposes of having a conplete record, do we feel
that we need to have, as a Conmttee, to have copi es of
the final executed versions of those agreenents?

DR KENT: To the latter point, | would
say "yes". W would like the record to be conplete. W
woul d |i ke copies of those executed agreenents. | think,
In a broader sense, what I'mnost interested inis a
condition that requires that, in essence, the teamthat's
been proposed to us is the teamthat goes forward.

CHAI RVAN BURACK: Thank you. That is
anot her rel ated set of issues, potentially, and a set of

conditions that we have | ooked at in other proceedings.
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Where we recogni ze that there could be a change in the
managenent structure.

And, typically, | believe, M. I|acopino,
and correct ne if |I'mwong, what we've done is we have
required the applicants, at that point, the certificate
hol der, to notify us, ideally, in advance, but certainly
pronptly thereafter, of any changes in the senior
managenent structure of the conpanies, particularly of the
managenent entities involved with the facility. And, just
so that we are aware of those changes. And, if we feel
appropriate, can take action, and that would include their
providing us with who's | eaving, who's comng in, and what
the qualifications are of the party or parties who are
comng into the project. Wuld that address your
concer ns?

DR KENT: Yes. |If | understood
correctly, we will be notified -- we'll be notified of any
changes in senior individuals or | would say "conpani es",
and have it be our discretion whether to accept those
changes or not.

CHAl RVAN BURACK: Dr. Kent, | think the
way we've handled this in the past, and I would suggest
this for our consideration here, is that, with respect to

changes i n personnel, senior personnel, we be notified of

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[DELIBERATIONS]

33

those. But it would be, | think, difficult, if not

i npossible, for us to assert that we actually can deci de
who cones and who goes, who retires, who doesn't retire,
who may be asked to step aside or not step aside. | think
we'd certainly want to be notified of those changes,
notified of the qualifications of people comng in. But
|'d respectfully suggest that |'mnot sure we could or
shoul d put ourselves in a position of being able to
approve or di sapprove of the "individual s" who m ght be

i nvol ved i n managenent of the facility or project.

What | think we could do and have done
in the past is, if there were to be, for exanple, a change
inthe -- in the operating entity for the facility, we
could say "You need to Il et us know in advance of what
you' re proposing. You need to denpbnstrate to us the
qual i fications, the capability of that entity.” And, we
coul d assert that we have the authority to approve those
bef ore we make those changes.

DR KENT: Allow ne to play devil's
advocate here before we nove on.

CHAI RMAN BURACK:  Sure.

DR. KENT: W' ve been sold, in the
course of these hearings, these abilities of individuals,

as well as conpanies, particularly, with the LLB -- the
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LBB, we've been sold individuals nore than anything el se,
particularly wth the establishnent of all these limted
liability conmpanies. W' ve been able to bank on the

experience, the capabilities of individuals, in large

part. And, | would be disturbed if, after we issued a
certificate, sone key individuals disappear. |If that's
going to be the case, |I'd rather hear about it before we

issue a certificate. So, that's ny prem se. And, we can

nove on, if you'd like.

CHAI RVAN BURACK: | hear and |
under stand your premse. | would just suggest that, in
the -- just froma very practical standpoint, | don't nean

to be nmacabre about this, but a bunch of these people
coul d be out having dinner soneplace and all, you know,
cross the street at the sane tine and sonet hi ng awf ul
coul d happen. And, that's a circunstance entirely out of
our control. And, those things can just happen. But,

i kewi se, people can retire, people can nake ot her
personal decisions about their lives. And, |I'mnot sure
that we, even if we wanted to, could say to sonebody "no,
unl ess you're going to stay involved with this project,
we're going to -- we reserve the right to revoke the
certificate" or to require -- because | don't think we can

mandat e t hat sonebody stay in a particular job or
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posi tion.

DR KENT: No, and that's not what |'m
saying. In ny scenario, the Applicant is required to
provide us information that there's a change, which we get
to assess.

CHAI RVAN BURACK: Ri ght .

DR KENT: And, if they're replacing
sonebody we felt was critical to the project, with
sonebody who seens to have no experience, you know,
sonebody' s nephew | ooki ng for work, but isn't capable of
doing the job, then, | would like us to reserve sone
ability to go, you know, "No. That's not what we bought
into here."

MR TACOPINO Can | just point
sonet hi ng out ?

CHAI RVAN BURACK: Pl ease.

MR I ACOPINO Actually, I was going to
use a different -- a different exanple than his. | was
going to say, sonebody in their nmanagenent team w ns the
Lottery and decides to retire. But | guess that's gl ass
hal f full versus half enpty. But that's -- the difficulty
with that is that you are then regul ating individual
activity, as opposed to the Applicant's activity. Wth

respect to the conpani es, though, where you have an

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[DELIBERATIONS]

36

engi neering conpany that's hired, so that you know t hat

t hat engi neering conpany is going to do a particular job,
and you have a constructi on managenent and operation
conpany, in this case, | guess its Honel and, you know
they're going to do a job. 1In the past, this Conmittee
has had, if there's going to be a change in that type of
managenent, |ike, for instance, | forget which power plant
it was, but sw tched from one nanagenent conpany over to
anot her nmanagenent conpany. W had them in that
certificate, there was a condition that they had to cone
back and get approval before they did that. Now, that's
different, because you're assum ng that they would hold

t hensel ves out in the corporate world as bei ng capabl e of
operating a power plant are, in fact, capable. And,
presumably, the Conmttee or experts that are available to
the Commttee would be able to assess whether this new
operating conpany can do this job or not.

But, with individuals, it's very
difficult, because they're subject to so many ot her
Issues. And, it's really -- and, the other question,
guess, if | were going to wite a condition like that, is
when? Wen is it that it no |l onger nakes a difference
whet her, for instance, M. Bartoszek is the president of

this conpany? Wen is it that that would change? | nean,
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do we have to, you know, when he retires at age 80, do we
have to cone back and have sone approval hearing on who
his replacenent is? So, that's the other sort of
flip-side to the question as well, is when? If we're
going to have this condition, we probably ought to have
sone kind of tinme frame in it.

DR KENT: This is easily handl ed by not
referring to individuals, but referring to conpanies. For
exanple, LBB: Wat if they all take a payout and | eave?
Then, what I'masking is that, if the three individuals
that make up LBB decide to take a wal k, we know it, and we
know t hat sonebody capable, a conpany, another limted
liability conpany, however you want to structure this, we
don't have to tal k about individuals, the necessary
skill-set will be in place to maintain the plant. To
finish construction, to operate it, whatever it takes.
That's what |I'mlooking for. So, we don't have to play
with individuals. |'mnot tal king about nam ng nanes.

But there has to be sone assurance, at |east for an
initial start-up period, and we know, if there's a change
here, we still have faith this is going to work. So,
however we want to handl e that.

MR, HARRI NGTON: M. Chairman?

CHAI RMAN BURACK: Yes. M. Harrington.

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[DELIBERATIONS]

38

MR HARRI NGTON: Wl |, she's been wavi ng
her arm over there, let her go first.

CHAI RVAN BURACK: Director Mizzey.

DR MJZZEY: The one type of agreenent
that | don't believe we've seen is the managenent
agreenent that was referred to in the testinony, as to how
t hat managenent will be set up, particularly as ownership
changes fromLBB to NewCo. So, would it be an appropriate
condition to get a copy of that final nmanagenent
agreenent, so we have a better understanding of its
ram fications? And, possibly, with the request to review
the agreenent as it changes or if it changes, simlar --
well, I'lIl leave it at that.

CHAI RVAN BURACK: Certainly, we heard
di scussi on about potential for agreenments with various of
the individuals, senior individuals involved, is that what
you're referring to?

DR MJZZEY: Unh-huh.

CHAI RMAN BURACK:  And, | think we were
told that those were still in the drafting phase. | don't
see any reason why we could not request copies of those.

Li kewi se, | know | may be getting a little ahead of
oursel ves here, we've also been told that there is going

to be a mgjor financial closing at sonme point here down
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the line, and those often can be very vol um nous

proceedi ngs. But, again, if we want to ensure that we
fully understand how things are, in fact, being
structured, it nmay be that it would be appropriate for us
to request a copy of whatever that final closing package
is, internms of the financing and the restructuring of the
entities. | don't -- | think that would be a reasonabl e
request for us to neke.

And, Dr. Kent, | think that would help
for us to get a sense of how things are restructuring.
But, likewise, | don't think it would be inappropriate, if
we wish to do it, to ask for notification of any -- any
future change in corporate structure or in the major
contractors who woul d be perform ng services for the
facility. And, when | talk about "major contractors”, |I'm
tal ki ng about the EPC contractor, as well as the
operational contractor. | wouldn't inmagine we'd
particularly care, for exanple, about who was running the
snowpl ow operations at the facility, for exanple, if they
were going to contract that out. But, at |east those two
contracts, presumably, if there were going to be changes
in those, we would want to be notified.

And, it may be, with respect to, for

exanpl e, construction contract or constructi on nmanagenent,
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the EPC contract, it's up to us. Do we want to have an
opportunity to review and approve those, changes to those
contracts? O, is it sufficient that we be notified that
there are going to be changes? M. Harrington.

MR, HARRI NGTON: Yes. | just think a
couple quick things here. First, | think the idea of the
managenent contract is very inportant, because we haven't
seen that. And, it does show up as, in other docunents,
as ot her people want it besides us, to see that it's there
and it's made with a conpany or an appropriately qualified
conpany. The only thing | think I'd probably put maybe a
little bit of a caveat on is the EPC, because a | ot of
what we heard through the testinony was that Babcock &

W cox was doing the engineering, and that they were the
original people who engineered the initial project with
the initial boiler that was there. And, because of the
synergies there, there was going to be a |l ot of savings.

I think a statenment was nade in response to one of ny
questions that they expected to conme in at about half the
installed per kilowatt costs, based on the fact that they
were reusing -- I'mtrying to slow down -- they were
reusing an existing -- | just saw nmy sign here -- reusing
an existing boiler. And, you know, that makes for a

substantial inpact on the financials again. So, | think,
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if, for sonme reason, Babcock & WIlcox were to no | onger be
associated with the Project, it would not only cause
delays in the cost associated with that, there would be a
| arge |1 oss of technical know edge there that is not the
sane as saying "Well, we were going to hire Conpany A to
operate the plant, but now we've deci ded Conpany B can do
it, because they have really good people", and so forth.
This is a unique set of technical data, infornmation, and
expertise that's associated with a particul ar conpany.
And, it was, after all, the Applicant who made a bi g point
about that, not us. So, maybe, if they were going to not
execute an EPC wth Babcock & W1 cox, we mght want to see
t hat and have sone evidence that the -- whoever they did
it wwth had not only adequate technical resources, but had
the technical know edge of the specific site and design
that was being applied here. Because, you know, that's --
the information that they have on the existing boiler and
the ways to nodify it nay not be avail abl e anypl ace el se.

CHAI RVAN BURACK: Ckay. Thank you.
D rector Mizzey.

DR MJZZEY: On Exhibit -- Applicant
Exhibit 65, there's a list of the contractors who LLB feel
are vital to the success of this Application. It's

Fi browatt, PSNH t hrough its PPA, Cousineau, Honel and, and
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Babcock & Wl cox. And, we've handl ed PSNH and the PPA
question as a separate condition. But perhaps Fibrowatt,
Cousi neau, Honel and, and Babcock & Wl cox could all fit
into this condition that we're working on now, as
contractors who have collective responsibility for success
of the Project.

CHAI RVAN BURACK: Thank you. That's
very hel pful. So, that the --

MR | ACOPI NO | think, M. Chairman, if
you' re going to do that, | think what you want to do is
you want to nmake material -- make them nmake a condition
that they shall "finalize contracts that are materially

consistent with each of those entities, and that any
change in any of those entities would be subject to
approval by the Site Evaluation Commttee."

CHAI RMAN BURACK: Does that nake sense?
Does that address your concern, Dr. Kent?

DR KENT: That's fine. Yes.

CHAI RVAN BURACK:  Ckay.

DR KENT: That was nuch nore el oquent
than | was putting forward. Thank you.

CHAI RMAN BURACK: Sonetinmes it takes a
little while to get to el oquence.

DR. KENT: It does take a while to work
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it out.
MR TACOPINO Well, actually, it's
still different, his issue is actually a little bit
di fferent.
CHAI RMAN BURACK:  Well, it was a little

different, but it's still --

DR KENT: Well, it's the sane end
poi nt .

CHAI RMAN BURACK:  Yes.

MR TACOPINO In witing this condition
for the Conmttee, assum ng you eventually vote to inpose
it, aml also to understand that, in addition to that,
wth respect to the EPC contractor, the operator
contractor, who is Honel and, and the fuel supply
contractor, that we al so want notice, but not approval
authority, for any changes in senior personnel in any of
the Applicant conpani es?

DR KENT: Those conpanies, | wasn't
worried about personnel. | nean, it doesn't nake any

difference to ne what person is in those conpani es.

MR TACOPINO Well, I'mnot suggesting
approval, I'mjust asking if what you want is
notification, so that if, you know, M. -- | forget his

nane - -
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DR MJZZEY: Ri chnond?

MR I ACOPINO  Yeah. If M. R chnond
were to | eave Cousi neau, would you want notice of that?
O, if M. Bartoszek was to | eave Laidlaw, woul d you want
notice of that?

DR KENT: Yes, because that's a limted
liability conpany, with three people. So, in essence, the
peopl e are the conpany. And, there needs to be a
denonstration that those who took his place --

CHAI RMAN BURACK: So, the distinction
woul d be between what you described as the Applicant
conpany or entities, which are NewCo, PJPD, LBB, arguably
Aware. Basically, what you're suggesting, Dr. Kent, is
that, if there's a change in personnel, either in terns of
the Board of Directors or the officers or managi ng
directors of those entities, we'd like to be notified of
t hose changes, right? Correct?

DR KENT: Are you willing to go there
now?

CHAI RVAN BURACK: No, "notice" is very
different from "approval" of sonebody departing or
sonebody el se stepping in.

DR. KENT: Yes. | never neant it to be

approval of people com ng and goi ng.
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CHAI RVAN BURACK: Ckay. All right.

Thank you.

MR TACOPINO | got it.

DR. KENT: M i nel oquence.

CHAI RMAN BURACK:  You under st and where
you are? You'll be able to summarize all this for us in a
little while?

MR TACOPINO | got it, yes.

CHAI RVAN BURACK: Ckay. Thank you.
Ckay. Again, | don't know if you captured this here, but
| had suggested that we would | think want to see a
conpl ete copy of the final closing package. Any issues
t here?

(No verbal response)

CHAI RMAN BURACK: Ckay. Sonething el se
that we have discussed is a requirenent that, prior to the
begi nning of the construction of the facility, the
Appl i cant woul d have secured an approved Power Purchase
Agreenent, we've already discussed that in part, as well
as all necessary financing for construction of the
Project. And, | believe the Applicant had inforned us
that they woul d accept such a condition. This is simlar
toa-- it wuld be simlar to a condition that was agreed

tointhe -- was it the Noble Project?
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MR I ACOPINO Yes, | think.

CHAI RVAN BURACK: I n the Noble Wnd
Project. |Is that sonething that we wish to see as a
condi tion?

DR KENT: Yes.

CHAI RVAN BURACK:  Ckay.

DIR MJZZEY: | have a questi on.

CHAI RVAN BURACK: Pl ease.

DR MJZZEY: Wuld that extend to
Awar e, NewCo, and PJPD as wel|?

CHAI RVAN BURACK: Well, this is --

DIR MJZZEY: This is for the Project?

CHAI RMAN BURACK: This is for the
Proj ect as the whol e.

DR MJZZEY: (Ckay.

CHAI RMAN BURACK: So, whatever entity
is, in fact, in charge, they would have to neet that
condition. Wich brings ne to the next issue that | think
we had di scussed and identified at various points al ong
the line, and that is a concern to ensure that, in fact,
whoever the new owner or owners are of the facility, that
t hey woul d honor the conditions of the Certificate. And,
wel |, maybe we'd want to cone back to that at the very

end, just to nake sure that we're sure that we've
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constructed that in a way that we think is going to
enconpass any overarching i ssues that m ght be out there.

Anot her issue that we have di scussed the
past coupl es days, and we heard sone testinony about this,
is the issue of deconm ssioning and possibly dismantling.
And, the question is, what condition, if any, would we, as
a Coormttee, wish to have with respect to this concern?
t hi nk what we know about this is that this was an issue
that was originally raised in the Conmunity EFSEC
Conmmittee, that there had, at |east fromwhat |'ve been
gi ven to understand, there had been sone talk and possibly
sone initial, certainly, nenbers of the community seeking
sonme form of a decomm ssioning plan and commi tment and
related funding, but that that ultimately was not incl uded
in the stipulation entered into between the City and the
Appl i cant, presumably because the Applicant provided other
things that the City was al so seeking in exchange for a
decomm ssioning plan. But there are, you know, there are
any one of a nunber of ways we could approach this, or we
could |l eave this issue entirely onits owm. And, | would,
you know, not deal with this issue at all.

So, | just want to get a sense from
fol ks as to where thinking mght be on this?
M. Harrington.

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[DELIBERATIONS]

48

MR HARRI NGTON: Maybe a questi on,
because |'"'mnot really sure. W're starting with a
brownfield site here that we've identified as having sone
problenms with. And, it's basically we've got this old,

i noperabl e black tar boiler. |Is there a -- is there a
requi renent or should we inpose one that the Applicant

| eave the site any better than they found it? In other
words, it's not in great shape right now. This isn't the
case, |like what we're dealing with at Noble Wnd or any of
the wind projects, where we're going into somewhat virgin
areas and tearing down trees and putting in roads and
putting up towers. This place is a big industrial center
ri ght now, which I think w've all kind of agreed to, wll
look a little better if Laidlaw goes forward than it does
ri ght now.

So, | guess, and I'll throw this out,
because | really don't know the answer, what is the
standard that we would intend to hold it to? Do they
sinply not |eave anything, in 20 years from now, 30 years
from now, whenever, if the plant cl oses, do they nmake sure
that things aren't any worse than they are right now? O,
do they have sone obligation to convert this into
sonething else? O, | just throw that out, because |

don't know.
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CHAI RMAN BURACK: M. Janelle.

MR, JANELLE: | guess ny concern
regarding this issue would be that, if the site were
abandoned or stopped functioning for whatever reason, it
woul d be left safe and secure. And, naybe sonebody needs
to tell us what "safe and secure" is. | don't know that
that necessarily neans that there's nothing left on the
site. | nmean, | think, fromthis devel opment, we've seen
that the boiler itself has sone value, and that m ght be
why t hese people -- why this Applicant ended up here.

But, with that said, if it's abandoned, the buil dings and
the boiler and the site would need to be secured.

CHAI RMAN BURACK: Thank you. Your
comments are both, | think, very, very helpful. [If you
| ook at the "brownfield" statute, for exanple, the
standard for comng onto a site and not having | ong-term
liability if you decide to |eave it, essentially, is
"l eave the site no worse than it was when you found it."
So, that's with one standard that we could sort of |ook to
as a nodel. But | think M. Janelle's point is a very
good one, is that, fundanentally, we do have to be
concer ned about community safety and conmunity health, and
ensuring that if, for sonme reason, this facility were to

cease operation for whatever reason, that it was not
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posi ng sone i nm nent substantial threat or hazard to human
health or the environnent. And, |I'mnot sure that, as we
sit here today, we know exactly what |evel of work or
effort would be required to do that. And, so, maybe what
we'd want to do is to have a condition that requires the
Applicant to devel op a decomm ssioning plan, that m ght
sort of be a range of things that could be done, but they
develop that plan and bring it to us for approval. Wth
an under standi ng that we woul d approve that plan, and that
there woul d have to be sone funding or bondi ng or
sonet hing of that nature in order to support that, that
| evel of effort. Essentially, ensuring that, if the
facility were to close, it would be closed in a manner
t hat woul d not present any inm nent or substantial threat
to human health or the environnent. And, effectively,
they would not be leaving the site in any -- certainly in
any worse condition than the condition in which they found
it. And, again, this would not be excusing themfrom any
other liabilities or responsibilities they m ght have
under state, federal or |ocal |aws or ordi nances.

So, that's one approach that we coul d
take, recognizing that there is a concern here for
protection of those sort of very basic concerns. But, at

this point, not having sufficient information to be able
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to quantify it.

MR HARRI NGTON: Yes, | think that, you
know, that's the real issue on the deconm ssioning.
don't want to inpose any type of overly burdensone thing
on the Applicant. But you have the situation where it
appears that the Applicant's basically sole asset, no
matter which one of these things in the little noving box
that you look at, is going to be this power plant. And,
if there was a catastrophic incident at the power plant,
an expl osion, sonme type of, you know, the generator
flywheel flew off and started chopping up parts of the
pl ant, or whatever, and it was just | ooked at. And, it
can happen, Mke. It's actually killed people at power
pl ants. And, they go right through concrete walls,
et cetera.

But sonmething Iike on that scale
happens, where the Conpany's main assets are the power
pl ant, and now the power plant is virtually not worth
much, unless you're willing to punp a lot, a |lot of nobney
into, and probably is quite a bit of tinme where it doesn't
operate. It may be just the easiest thing for the Conpany
to do at that point, the financial point, is to just say
"hang it up", and go away. So, | think that, in order to

have sone assurance that there's at | east sonme funding
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avai lable to put it in the state, as M. Janelle said, so
it's safe for the general public, and that it neets the
"brownfield" standard, that it's no worse than it was when
they found it, | think, not only do we need to have them
cone up with a plan, but also they have to introduce sone
fundi ng mechanismfor that. So, if a catastrophic event
does occur, then you're not left with "well, we don't have
any noney to fix the plant, and we don't have any noney,
now that the plant's not running, to do anything. And,
you can tell us we got to do it, but we don't have any
money." So, | think it's kind of inportant that sonething
be set up to protect that.

CHAI RVAN BURACK: | appreci ate your
poi nt about funding. | think, if we were to include such
a condition, we could ask that the Applicant propose a
structure, a funding that could ensure that the basics are
being satisfied. That is, that they're going to have
adequate funding to be able to drain the pipes, you know,
di spose of any hazardous chemcals that are on the site,
you know, ensure that the fences are up, that the doors
are padl ocked. You know, those kinds of basic things,
basic fire protection neasures, that kind of stuff.

And, ny sense is that kind of thing

coul d probably, and, again, | think we'd want the
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Applicant to propose how they'd cover it, they have to
provide us a cost estimate. And, then, do they cover that
with a surety bond or is there sone other manner in which
t hey woul d address that?

In terns of the kind of catastrophic
accident that you're describing, M. Harrington, | think
-- | would expect that, in nost instances, there would be
liability insurance coverage --

MR HARRI NGTON:  Ch, insurance, Yyes.

CHAl RVAN BURACK: -- that woul d probably
provi de the bul k of that coverage. And, perhaps what
you're suggesting is we need to ask themto provide us
W th assurances or sone description of what the insurance
coverage is that they would be caring in order to address
those kinds of potential liabilities.

MR. HARRI NGTON: Yes. That would --
maybe nore realistic would be a series of changes in
envi ronnmental regulations that just nmade the plant no

| onger financially viable to operate. And, in which case,

maybe there is, | don't know if you can get insurance
agai nst the changing in government rules, | tend to doubt
it. In other words, there would be a bounty on your head,

M. Burack. But that could be a situation where the pl ant

just no | onger becane viable to operate. So, either, in
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the case of an accident, that they did have liability

I nsurance of at |east sufficient to restore the safe to a
safe facility. And, in the case of other reasons that it
shut down, just have sufficient funding. And, | would
agai n suggest let the Applicant decide the best way to do
t hat .

CHAI RVAN BURACK: (kay. So, it sounds
i ke what we're tal king about is asking or requiring the
Appl i cant to prepare, essentially, a decomm ssioning plan
for the -- and a cost estimate, which would include a
range of cost, you know, a cost estimate and a proposal
for how they would ensure that they could fund, neet those
obligations. Does that sound |ike --

MR TACOPINO |'ve actually | ooked at
it as a security requirenment. |Is that what you're talking
about ?

CHAI RMAN BURACK: Yes, | think a
"security requirenent” would be a very good way of
descri bing that.

DR KENT: Yes, that's nore confortable
than -- | was getting -- the word "deconmn ssi oni ng" nakes
me a little nervous, --

MR HARRI NGTON:  Yes.

DR. KENT: -- because that can have nmuch
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greater inplications. |If the fundanental goal here is to
have a safe, secure facility, if for some reason they
shoul d term nate operations, that makes sense. | would
want to talk, make sure we're clear with the Applicant, so
we don't get a big plan that's costly and --

MR TACOPINO And, in addition, if |
understand, there was a second condition that was j ust
proposed, which is that the Conmttee be provided with a
copy of the liability insurance for the plant.

CHAI RMAN BURACK: | don't know if we
necessarily need to have a copy of the liability insurance
policy itself. | think it would nore just be a
decl arati on sheet, just proof --

MR 1 ACOPINO Proof of liability.

CHAI RMAN BURACK: -- proof of liability
i nsurance coverage, and, to the extent applicable, other
i nsurance cover ages.

DR KENT: If | could just reinforce the
notion that | think Director Mizzey brought up. The val ue
of this site to the Applicant was that there was al ready
sonething there. So, we would like to retain the
i nprovenents they make, and just make sure there's no
m shaps if they go out of business and sonebody el se cones

in.
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CHAI RVAN BURACK: Thank you. Ckay.

DR MJZZEY: Excuse ne?

CHAI RVAN BURACK: Yes, Director Mizzey.

DR MJZZEY: 1|Is a time frane needed for
the conpletion of that plan? |Is that a typical part of
the condition?

MR T ACOPINO Yes. There would be a
time frane.

MR HARRI NGTON: It's needed prior to
the start of operation. It gives themthe whol e
construction peri od.

MR TACOPING Well, | think it would
have to be prior to starting construction, prior to
commencenent of construction, if you' re going to nake them
bonded and whatnot. You know, would you want themto
start construction -- it's up to you, because it's
actually a judgnent call for you all. Wuld you want them
to start construction wthout having the benefit of the
plan in place or are you confortable in making it before
operation or at sone |later or sone earlier tinmne? O,
sonet hing as sinple as 30 days fromthe date of this
order? | mean, it's up to you all. You' ve got the whole
range of possibilities.

VR. JANELLE: Comm ssi oner ?
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CHAl RVAN BURACK: M. Janell e.

MR JANELLE: | guess | would suggest it
shoul d be prior to the start of construction. | think,
if, for sonme reason, we didn't get this plan, it's going
to be much difficult to stop after construction occurs in
order to take recourse than if it were prior to
construction. It seens like that trigger should be prior
to construction starting.

MR HARRI NGTON: | would just add to
that, because that, in these hearings in the past, and |
think even in this one, the start of construction is
sonetines a very non-defined thing. It could nean as nuch
as placing a | arge order for conponents that was a
purchase order that couldn't be canceled m ght qualify.
So, maybe we use the word "the start of physi cal
construction of the site" or sonmething like that, so it
doesn't tie them down from ordering sonething, where they
don't intend to actually start doing any work on the site
for another two or three nonths.

MR TACOPINO | think we've actually
used the term "actual construction" --

MR HARRI NGTON:  Ckay.

MR 1TACOPINO -- in previous dockets.

And, we've also had conditions that were based upon
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construction above a certain elevation as well, but |
guess that's not going to apply in this case.

CHAI RVAN BURACK: But, just to be clear
here, M. lacopino, your suggestion is that we could have
a condition that says that "we will require a subm ssion
of this plan prior to commencenent of construction”, not
that we have to approve the plan, but we want it, before
actual construction, we want themto have at | east
submtted the plan. W would then presumably review it in
atinely manner. And, if we felt it, you know, either
approve or di sapprove of the plan.

But you're not suggesting that the plan
woul d i nclude a surety bonding for actual construction of
the plant itself? Ws that --

MR 1ACOPINO No, no. Not for
construction, --

CHAI RVAN BURACK:  Ckay.

MR TACOPINO -- but for the closure of
t he pl ant.

CHAI RVAN BURACK: Right. Ckay.

MR 1TACOPINO Is what | heard. This is
a decision for you all to make.

CHAI RMAN BURACK: Yes. No, that's what

|'"ve heard as wel | .
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MR HARRI NGTON:  Yes.

CHAI RVAN BURACK: And, | just wanted to
make sure that | had not overl ooked sonething that
sonebody had said, because | do believe there was sone
di scussi on at sonme point here about whether or not there
could or should be surety bonding for the actual
construction itself. And, I'mnot sure we have required
that in other projects or if that's sonething that would
be necessary or appropriate to require here. So, | just
wanted to put that issue out there, if there were anybody
who felt that that was necessary.

Having said that, | would not be
surprised if sone or all of the institutional |enders for
a project of this type or institutional investors, if they
t hensel ves woul d not want to see some kind of surety
bondi ng, just to ensure, for exanple, that if, for
what ever reason, part way through the construction, an
entity |i ke Babcock & WIlcox were to be unable to conpl ete
the Project, there was an entity -- there was fundi ng
avai l able there to cone in and have sonebody el se conpl ete
t he worKk.

So, I'"'mnot hearing any need for us to
i nsist on a surety bondi ng provi sion?

(No verbal response)
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CHAI RMAN BURACK: Ckay. Again, we'll
cone back at the end to this issue of dealing with the
vari ous owners of the facility and how t hey woul d be bound
to the conditions of the Certificate.

Let's nove onto the issue of the
"interference wth orderly devel opnent of the region."

And, | think the first docunent that probably we shoul d
tal k about here is the Stipulation between the City and
the Applicant. And, again, this is --

MR TACOPINO City Exhibit 5.

CHAI RVAN BURACK: -- City Exhibit 5.

And, the question is whether we w sh to adopt this exactly
as proposed or whether there are any nodifications that we
woul d seek to nmake to this docunent? Conmi ssioner

| gnati us.

CVMSR. | GNATIUS: Thank you. | raised
earlier today the possibility of creating an additional
requi renent beyond the proposed conditions. That the Cty
devel op with the Applicant sonme sort of community
oversi ght board or sone other organization that would
allow it to nonitor the devel opnent of the Project, be a
cl eari ng house of information for inquiries about it from
the community, and even address conplaints that it hears

frompeople within the community. The thought is not to
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create anything with jurisdiction taken away fromthe SEC,
but to realistically recognize that there will be little
di sputes, there will be m sunderstandi ngs, there nay be
areas where people getting together and tal ki ng about it
woul d be of real help in the conmunity, and to think that
you shoul d al ways have to schedule sonmething with the Site
Eval uation Commttee to address those is not going to be

hel pful to people in Berlin or to the plant itself.

And, so, it would -- it's sonething that
woul d be an advi sory group or something, you know, |'m not
sure even what you'd call it. It wouldn't have the

ability to change docunents or to i npose new conditions,
but I think still could be very valuable. | don't have a
nodel in mnd, other than recollections that in Lenpster

t here was sonething along these lines having to do with
noi se i ssues, which was the major contention, if I'mright
about that. M. lacopino may have a better recollection
of that. And, if there's any other nodels we can turn to,
t hat m ght be hel pful.

MR, HARRI NGTON: Yes. | think that
sounds like a good idea. It may actually be hel pful to
everybody, including the Applicant. Because, if they have
to cone back to the SEC, sonetines it can tend to be

cunbersone and difficult to schedule. But naybe we coul d
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use that, and the nane escapes ne, soneone knows it, what
was that thing that Berlin already has, that they revi ened

CHAI RMAN BURACK: The EFSEC Advi sory
Commttee?

MR HARRI NGTON: Yes, the EFSEC Advi sory
Commttee, and just nake them be at least the initial
arbitrator with any disputes having to do with this
Stipul ati on Agreenent. Then, and, hopefully, it would be
much easier for Laidlaw and the City to work it out on
their own turf, on their own schedule, rather than trying
to schedul e sonmet hi ng down here to go through it.

Now, M ke's going to tell us that's not
| egal ?

MR TACOPINO No. No. Not at all
What 1"'mgoing to tell you is what's been done in the
past, so that you know, and, obviously, you all can decide
whet her this is a good idea or not.

In the past, this Commttee has done two
different types of things. Wat Conm ssioner lgnhatius is
remenbering fromthe Lenpster Wnd docket was a technica
wor ki ng group, it wasn't actually on noise, but it was on
the followup wildlife studies that were to be done. And,

that was a -- sort of a commttee structure, that included
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sonebody fromU. S. Fish & Wldlife, | believe sonebody
fromFish & Gane here in New Hanpshire, some
representatives of the towns that were parties in that
case. And, they had a specific role, which was to
basically reviewthe wildlife studies that the Applicant
was required to do after construction in that particul ar
case.

We have al so had, in the Tennessee Gas
Pi pel i ne case down in Londonderry, for the Londonderry
Expansi on Project, we appointed an onbudsman, who was
sonebody that the Applicant paid, and that individual's
role was to basically be the go-between for conplaints,
any conplaints that were rai sed, either about the
construction or operation of that project. And, that was
a single person. And, so, we've done it two different
ways in doing it.

Now, obviously, the advantage of having
an onbudsnman, as opposed to a Conmttee, is that it's a
si ngl e person, you know who's going to be, you know, be
conducting the task. But you may not get as broad of an
area of know edge as you get if you have a committee of
people. So, we've done this sort of thing that
Conmi ssi oner |lgnatius has suggested a couple of tines in

the past. It can be done either through Commttee or

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[DELIBERATIONS]

64

t hrough a single individual, who, in the past, we have
entitled an "onbudsman”. And, actually, it turned out to
be an onmbudswoman, but that was the termthat went into
the certificate.

CHAI RMAN BURACK: I n the case of the --
in the case of both of these, was there sone sort of prior
di scussi on anong the parties about this condition or was
this sonmething that was fornmulated by the Commttee?

MR TACOPINO | believe, in the
Lenpster case, it was sonething that the parties had
di scussed beforehand and agreed on, or at |east nost of
the parties.

CHAI RVAN BURACK:  Unh- huh.

MR I ACOPINO W never got all of the
parties to ever agree on anything in that case. But the
onbudsman position in the Tennessee Gas case | think was
just a condition that was inposed through deliberations on
t he pi peline conpany. There was a large, in that
particul ar case, there was -- it sort of went hand-in-hand
wth the AES facility in Londonderry, because that's the
reason why the pipe was going to be constructed. And, so,
there was a |large community involvenent in that docket.

MR, HARRI NGTON: | woul d just again, --

CHAI RVAN BURACK: M. Harri ngton.
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MR HARRI NGTON: -- see if |I'mwong on
this, was this agreenent actually negotiated by the Berlin
Advi sory Comm ttee?

MR I ACOPI NO  No.

MR, HARRI NGTON: Ckay. |'mgetting --
okay.

MR | ACOPI NO You tal king about
Exhi bit 57?

MR, HARRI NGTON:  Yes.

MR 1 ACOPI NO M understandi ng of
Exhibit 5 is that the Advisory Coommittee presented that to
the Cty. And, then, that the final decision was through
negotiation with the Gty's |awer, the Town Pl anner and
t he Mayor, and whoever el se nakes the decisions fornmally
for the Gty, because the EFSEC Advisory Conmittee was an
i nformal group. They didn't have any legal authority. So
that, it was actually the City that negotiated the fi nal
agreenent, which is Exhibit 5. And, you m ght see sone
di fferences between Exhibit 13 and Exhibit 5, Applicant's
Exhibit 13 and Cty Exhibit 5.

MR, HARRI NGTON: Yes. The reason |
brought that up, because | can't renenber where, but I
t hought | had read sonepl ace that the conditions that were

in here were voted on unani nously by that Advisory
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Commttee, with the exception of a couple of provisions
where the vote seened to be 15 to 1, or sonething |ike
t hat .

MR T ACOPINO You're referencing the
first page of Applicant's Exhibit 13.

MR HARRI NGTON:  Ckay.

MR T ACOPINO And, it does indicate
whi ch exhibits -- which agreenents were unani nously
adopt ed and which ones there were dissenters in. But 13
is not the final agreenment; the final agreenment is Cty
Exhi bit 5.

MR HARRI NGTON: Ckay. Well, then,
maybe the best way to address this is sinply to say "we
think it would be beneficial to have sone type of | ocal
authority", or whatever you want to call it, "that would
have the ability to at least try to arbitrate disputes
that cone about as a result of different interpretations
of Exhibit 5. And, sinply ask the Cty of Berlin and the
Applicant to conme up with a nethod that's acceptable to
both of them And, if they don't, we could inpose
sonething. But, it would seemto nme, let themwork it out
t hensel ves woul d probably be the best sol ution.

CHAI RVAN BURACK: M. Nort hrop.

MR. NORTHROP: That's actually exactly
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what ny point was going to be. Maybe the Certificate
condition could be that we require the Applicant to go
back to the Gty of Berlin and discuss or negotiate the
best way that they -- the two of them can agree on how to

create either a conmttee or ombudsnman or an onbudsperson
And, then, once they cone to sone sort of agreenent or
figure out the best way to do it, that they would then
informthe Commttee, informus about what it is, and |
don't know if we would have sort of ultimte approval over
it or not, but at |least give them-- include as a
condition that the Applicant has to go back to the Cty
and di scuss that, figure out the best way to do it, and
then just |let us know what that is or what their
negotiations end up wth.

CHAI RVAN BURACK: Director Mizzey.

DR MJZZEY: It seens as though we did
hear sonme testinony that either the citizens group or the
City had already talked with the Applicant to cone up with
sone sort of arbitration stipulation or that type of
thing, and that had failed for sone reason. And, | don't
know i f we need to be thinking of that before we ask them
to go back and try again.

CHAI RVAN BURACK:  You recall that from

testi nony?
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DR MJZZEY: | believe it was --

MR, NORTHROP: | don't renenber that,
but | think it --

DR MJZZEY: Was that in our public
comment from one of the commttee nmenbers who said that
type of stipulation fell out of the agreenent?

MR, HARRI NGTON: Yes, | think he was
tal ki ng about the deconmm ssioning or the deconm ssi oni ng
stuff. At |east one person did speak about that falling
out. Was it a M. MCue?

CHAI RMAN BURACK: M. MCue, | believe,
had addressed that issue. And, again, if we adopt the
condition that we discussed a short while ago, we would be
addr essi ng sone of those issues relating to
decomnm ssi oni ng.

DR MJZZEY: Well, | may be renenbering
the wong thing then.

CHAI RVAN BURACK: Ckay. Al right.

Now, | don't specifically recall a discussion about any

ki nd of a dispute resolution process that would be an

i nternmedi ary between, no process at all with having to
bring every concern here to the Site Evaluation Commttee.
| think we -- | believe we heard testinony fromthe City

and possibly fromothers acknow edging that, ultinmately,
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any enforcenent of the conditions of the Certificate would
depend upon this Commttee, --

DR MJZZEY: Right.

CHAI RVAN BURACK: -- because we have the
authority here. Which we cannot -- which we cannot
del egate. And, | think it's inportant to recognize that,

if we were to have such a condition here, it would be that
we're essentially asking them and I'"mnot -- I'm
confortable with the notion of a condition that
essentially puts this back to the Gty and the Applicant
to cone -- to bring sonething back to us. But what we'd
be asking themto do is to see if they can collectively
cone up with sonething that's an infornmal nechani smt hat
woul d not be -- would not be binding, would not be --
woul d not have any explicit |egal authority or power to
bind parties or to enforce any aspect of the agreenent,
but could be an opportunity, at the local |evel, for
I ssues to be raised and potentially for concerns to be
addressed and resol ved before they have to be brought here
to the Commttee.

MR T ACOPINO And, just for the
Conmmittee's edification, too. O course, it is possible
that, you know, we have nore authority, obviously, over

t he Applicant than any individual and the Gty of Berlin.
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And, it is possible that, if sonebody believed that there
was sone violation of the conditions of the Certificate,
whet her it's -- | don't know, you nane it, and they choose
to opt out of that informal process, there's not a |ot we
can do. |If they file sonmething with us, you will have to
act one way or the other on it.

As a practical matter, when those things
have happened in the past, they have often been referred
to ne. And, |I've said to the individual "have you tal ked
to the onmbudsnman?" O, "have you talked to the Commttee
that we've set up?" And, nany tines, people just don't
know about that. But that, as a practical matter, that
t hat happens. But, as a legal matter, if sonebody
insisted that there is, in fact, a violation of the terns
of the Certificate, and they want a ruling on it fromthis
Commttee, you're pretty much going to have to provide
themw th the process to do that.

CHAI RMAN BURACK: R ght. And, again, |
think, fromthe perspective of the Commttee, that is our
obligation, that is our responsibility. And, we would
not, I don't think, want to be sending the nessage that
we're trying to in any manner wal k away from
responsibilities that we have. Wat |I'm hearing, by

seeing if there is sone fornulation of an informal |ocal
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group, this is nore just a way of providing an additional
mechani smthat mght nore quickly and, in nmany cases, |ess
expensi vely address at |east sone issues of concern. But,
certainly, parties would have -- would have the ability
any tine, as they do right now with any projects that the
Comm ttee has issued certificates for in the past, to
bring concerns to the Conmittee about non-conpliance, and
not hi ng shoul d foreclose that opportunity.

Commi ssi oner | gnati us.

CVBR I GNATIUS: M. Chairman, | think
all of that nakes sense. | would encourage, as this is
bei ng drafted up, ny preference would be to say that we
think the onbudsnman is what we're | ooking for, and then
| eave to the City and the Applicant to cone back with a
proposal for us, rather than being conpl etely open-ended.
| say that, because this is a snmall city, it's got a |ot
on its plate right now There are a | ot of other
communi ty advi sory groups with some HUD noney that they
have received and sone ARRA noney that they have received
for other projects. Even within this project, there is
the -- if the New Market Tax Credit noney cones through,
there will be sonme sort of loan conmttee. | just think
they have got a lot to do, and it probably turns to the

sanme people over and over again.
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So that, if, for this purpose, Iif we
were to ask that an individual be designated, and that an
i ndi vidual be paid for, so we're not inposing nore work
wi thout any funding for it on the conmmunity, but through
whi ch boards tend to end up having to absorb, | think that
woul d be preferable.

CHAI RVAN BURACK: Is it your suggestion
that this, if |I'munderstandi ng you correctly, that the
expectati on woul d be that an ombudsnman woul d, whether it's
a part-tinme or a full-tinme position, that, effectively, it
woul d have to be funded by the Applicant?

CMSR. | GNATI US:  Yes.

CHAI RVAN BURACK: I's that your
suggesti on?

CVMSR. I GNATIUS: Yes. Along the lines
of the Tennessee Gas Pi peline precedent that M. |acopino
ment i oned.

MR I ACOPINO The other thing I would

point out, it doesn't even necessarily have to be sonebody

who's even a full-tinme or part-tine enployee. It could be
a consulting -- you know, a consultant's role that gets
paid by the hour when it becones necessary. | think

that's actually what they did with Tennessee Gas.
CMSR. I GNATIUS: One other thing. |
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woul d suggest that this be for the duration of the
construction, and perhaps the first 12 nonths of
operation. That this isn't a long-termrequirenent in
perpetuity, but during the period where there will be a

| ot of issues to keep track of, on status of conpliance
wth different terns, inquiries about or conpl aints about
the hours of the trucking, or there were nore than 16
trucks queued on the road. You know, the sort of little
details that are going to at issue, especially at the
start, that it be for that sort of tine period.

CHAI RMAN BURACK: Ckay. Thank you. Any
ot her thoughts on this issue? Dr. Kent.

DR KENT: I'mgoing to be contrari an,
issue a warning. In the absence of a proposal, a joint
proposal fromBerlin and the Applicant, this whole issue
feels frivol ous, beyond the SEC s boundaries, and
unnecessary. In each party's self-interest, they' re going
to be talking to each other, not just to resol ve disputes,
but in partnership for nore positive activities. And, it
doesn't feel to ne like we need to be involved in this.

It feels Iike something we can let go and let it work
itself out. And, if there's a nmjor conplaint that
i nvol ves the SEC, they will conme back to us. But |I'm

quite sure that the Cty and the Applicant are going to
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comuni cate, whether we tell themto comuni cate or not.
CHAl RVAN BURACK: Thank you. And, |
appreci ate your sharing that perspective. | think, if I'm

under st andi ng you correctly, Conm ssioner Ignatius, the
concern is not so nuch the City itself comunicating with
the Applicant, or vice versa, it's nenbers of the public
not having a clear avenue to turn to, if they have
questions and concerns about the Project?

CVBR I GNATIUS: That's right.

CHAI RMAN BURACK: |s that the concern
you' re trying to address?

CVMSR. I GNATIUS: That's right. And, |
was j ust whispering to M. Harrington if had
Ms. Laflamme's testinony close at hand, | didn't bring the
transcripts. There was sonething she said, and | neant to
|l ook it up and forgot, that nade nme think she was thinking
"Boy, you guys are going to have a lot to keep track of
when di sputes arise about all of these terns.” Now, maybe
| conpletely imagined that. But | nmde a note to nyself
on the docunment when that canme up, "is there a way to get
the City nore involved in review and hel pi ng out when the
i nevitabl e disputes arise?" So, that's sort of the
under | yi ng reason why | brought this up in the first

pl ace.
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CHAI RVAN BURACK: Do you think that this
arose in the context of her oral testinony or do you think
this is -- her oral testinony?

CVBR. I GNATIUS: It was when she was on
t he stand.

CHAI RVAN BURACK:  Ckay.

CMSR. I GNATIUS: And, again, it may just
be sonething in ny mnd and she never actually said it.

But that's the inpression | have.

DR MJZZEY: 1'mgetting to that point,
t oo.

CMSR. I GNATIUS: | have a very vivid
life going on in ny head. It gets in the way soneti nes.

CHAI RVAN BURACK:  Anybody have t hat
testi nony?

DR MJZZEY: Yes, |'ve been | ooking
through it, but | haven't found anything |ike that yet. |
did find the place where she asked that this Commttee
enforce them but 1'll keep reading.

CMSR. ITGNATIUS: Well, and that nay be
all that it is. Sort of assum ng that we were going to
play a real enforcenent role that, in ny mnd, thinking of
ot her cases |'ve been involved in, thought, "hmm [|'m not

sure that we can really play the kind of role she nay be
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imagining we wll be able to play.™

CHAl RVAN BURACK:  Well, | -- and, it may
be that what she is referencing is that, in the context of
a city and a city planner, where you have pl anni ng and
zoni ng ordi nances, as well as fire and safety ordi nances
and all of those kinds of things that you have to enforce,
that there is a very significant anount of work
potentially involved in undertaking that kind of effort.
And, maybe she was thinking that we woul d be having
routi nely those kinds of issues as a body, as this
Committee, with this facility.

M. Harrington.

MR HARRI NGTON: Maybe one thing, and |
don't know, this is getting to be, because of the tine
factor on this, but, if we do, if this certificate goes
forward and everything, which there will be tine to work
this out because construction is not starting next week,
sinply request that the Applicant and the Gty cone back
to us on how they expect that the Stipul ati on Agreenent --
they both agreed to the Stipul ation Agreenent. So, how
did they anticipate it being enforced? D d they expect
that, you know, M ke lacopino is going to be in Berlin two
times a week, or this Conmttee is going to be there once

a nonth, or did they have sonme other nechanismin m nd?
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They' re the ones who cone up with the provisions. They
must have sone i dea about what they thought the
enf or cenent nechani sm was goi ng to be.

And, if they thought it was going to be
just informal, as Dr. Kent said, then maybe we'd | eave it
at that. |If they are expecting, as maybe it was inplied
by Ms. Laflamme's testinony, that "well, once you adopt
t hese, then they're yours, SEC, and we expect you to
enforce them And, you know, what's the tel ephone nunber
we can call 24/7 to get enforcenent?" That neans we
shoul d have to | ook at sone other option, | would think,
fromthat being the only one, because we're just not set
up to have a daily -- being a daily enforcenent agency.

CHAI RVAN BURACK: Dr. Kent.

DR. KENT: In no way was | imagining
"“informal communications”. W have a political entity
we're dealing with, with departnents, elected officials,
all the pieces are in place. So, to suspect that we would
need to create a new entity to comunicate with a busi ness
t hey agreed and wel coned to town just seens superfl uous.

MR, HARRI NGTON:  Well, |'m not
di sagreei ng necessarily. | guess ny question would be is
that, you know, someone goes in here and says they have a

pr obl em on, you know, when the trucks are show ng up or
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when they don't. "I |ooked out, and the trucks aren't
supposed to show up until 6:00, and they were getting here
at 10 mnutes of 6:00." So, they call who? They call the
Mayor's OFfice. And, the Mayor, if they're willing, from
the City of Berlin's perspective, saying "Ch, yeah. W
signed the agreenent. W'Il|l send a police officer down or
a code enforcenent officer, whatever the appropriate
person is, and we'll call soneone at Laidl aw and " hey,

your trucks are getting there too early. Better let them
know. Take care of it.""

But, if, on the other hand, their
position is going to be "That's an SEC problem Here's
M ke lacopino's nunber.” Then, | think we ought to just
know t hat in advance, to nake sure that that's not going
to be the case.

It mght be as sinple as just asking
them the two parties, "How do you anticipate the
Stipul ati on Agreenent being enforced? And, when there's
I ssues that arise fromthe Agreenent, how do you think
they're going to be handl ed?" Because, really, no one
sai d anyt hi ng about how it was going forward, at |east
that | can find anyways. You found sonet hi ng.

CHAI RVAN BURACK: Director Mizzey.

DIR MJZZEY: | may have found, on Page
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32, --
MR HARRI NGTON:  \Wiat day?
DR MJZZEY: August 25th, in the
af ternoon, Page 132. |It's actually M. Harrington who
asked a question: "There's a lot of things in here that

are sort of unique to Berlin, as conpared to being
internal to the plant, having to do with noi se ordi nances
and so forth. How would you anticipate those would be
enforced?" And, then, she answered: "I think, as Attorney
Van Oot said, we're hoping that it's sonmehow w apped into
conditions or stipulations laid out with this Project so
that it's enforceable back to this particular -- as far as
| understand, we're not going to be able to have | ocal
zoning to enforce sone of these things, and that's why we
want to tie it to the Certificate.”

So, what | believe she's saying is that
their city ordi nances don't cover sone of these things,
and they don't have the authority to enforce them So,
they want -- the Cty would |ike the SEC to enforce them

MR JANELLE: O, are they saying that,
"because it's not witten in an ordi nance, they don't have
the authority to enforce then?" But, if it were
conditioned as part of our approval, that would give them

the authority, and then they could physically nonitor and
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enf orce the requirenents.

| think that's the clarification that we
need.

DR MJZZEY: Well, then, our condition
woul d have to grant themthe ability to enforce these
stipul ati ons, because | don't believe they currently have
that ability.

CHAI RMAN BURACK: | want to try to nove
this along here. | think the first issue that -- there
are really two separate issues that we're addressing. One
is a dispute between the Cty and the Applicant. That is,
iIs the Applicant, in fact, abiding by the stipulations, if
we were to adopt them as conditions of the Certificate?
And, it seens to ne that, clearly, if there were a dispute
that the parties could not resolve as between thensel ves,
the only option available to the Cty, nost likely, would
be to petition and wite a letter to the Committee asking
us to look into a matter and to take appropriate acti on,
to take enforcenent action.

And, really, the only question would be,
do we need to ask the City and the Applicant to conme up
with sone kind of informal dispute resolution process that
they m ght agree to before they would bring such disputes

to us? Not that they would be -- we couldn't require them
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to engage in an informal dispute resolution, but we could
suggest that it nmay provide themw th a nore rapid renedy
to sone situations than comng here first.

So, | certainly would have no objection
to having a condition that asked the parties to work
together and see if they can propose sone kind of an
i nformal dispute resolution, they can agree to sone
i nformal dispute resolution process up front, so that it's
al ready determ ned how these things m ght be dealt wth,
if that nmakes sense. Ckay?

The next issue, which is really where
t he onmbudsman woul d conme in, would be in a circunstance,
if we were concerned about the possibility that nenbers of
t he public could have questions or concerns about the
Project and not otherw se have -- have an understandi ng as
to where they mght turn for answers or for a response or
for protection of their rights. Again, understanding
that -- | nean, yes. Again, | think any party who
believes that there is a violation of a condition of a
certificate that we issue could wite us a letter. They
don't have to have probably any formal, |egal standing.

We coul d deci de what action we were going to take or
whet her we were going to address it at all. But, | think,

any party could notify us of a violation. Again, the
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question is, do -- would we want to ask -- suggest to the
parties that it, and particularly to the Applicant, that,
if nothing else, it may be in their own self-interest and
best interest to develop a plan for how they mght try to
informally resol ve those kinds of issues, short of them
having to be brought here. And, so, | don't knowif this
is sonmething we can definitively require themto have a
mechanismin place. But, again, | think it could be
constructive, if we were to have a condition that asked
the Applicant to propose a process or a structure that
woul d provide for sonme kind of public interaction.

MR HARRI NGTON:  Yeah, | think that that
would work. And, | think it's inportant we don't al so
forget here, even though nost of what we heard was
positive testinony, and the so-called thousands of
petitions that no one can find, but there was al so sone
peopl e who were opposed to this. And, sone of the people
that live close, | nean, I"'mquite sure they're going to
be at | east sonetines out there with a clock, and "5:59,
ha, | see a truck. That's a violation.”™ And, naybe
giving thema way to deal with that i mediately, and on a
| ocal basis, is going to be nuch better in the long term
for everybody, than having the response be "well, here's

t he address of the SEC. You'll probably get sonething
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back in the mail in a couple weeks." It just seens to ne
it would be in the interest of all parties to see if could
at | east propose sonething like that.

CHAI RMAN BURACK: Ckay. | think we have
a sense of this, and | hear that we may not have unanimty
on this, but | think | have a sense, | think. Do you have
a sense of what a condition would | ook Iike?

MR TACOPINO Yes. And, you want ne to
address that sense right now? There's actually two
condi ti ons.

CHAI RVAN BURACK: Sure. Ckay.

MR I ACOPINO The first is the
"onbudsman” concept of a conplaint resolution procedure to
be agreed upon between the Applicant and the Gty for
conplaints that occur, beginning with the commencenent of
construction, lasting through the duration of the
construction, and for the first 12 nonths of operation.
The second is to ask the Applicant to consult with the
City and to provide sonme formof informal dispute
resol uti on process regardi ng issues that would stemfrom
the Certificate and pertain to i ssues between the Cty and
t he Applicant.

CHAI RVAN BURACK:  Ckay.

MR |1 ACOPINO Have | captured that?
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And, | understand that there are dissenters.

CHAI RMAN BURACK: There may be
di ssenters on that particular --

MR HARRI NGTON: | guess ny question
woul d have been, | thought we were kind of hedgi ng just
towards the second one, and not the first and the second,
wth the sane length of tine onit. That the Cty and the
Applicant can cone back to us with a nethod for, you know,
first dispute resolution. | don't know, am| junping on
you, Comm ssioner lgnatius, there on your idea?

CVMSR. I GNATIUS: | thought we -- | was
confortable with the idea of both provisions that
Comm ssi oner Burack laid out.

MR HARRI NGTON: Wl l, then, | suggest
| eave it that way, and everyone will get a chance to | ook
at it when we receive the witten version.

CHAl RVAN BURACK: (Ckay. Let's proceed,
if we may, want to go onto discuss the bionass issue here.
And, there are a couple of different issues that | think
are related. One, just to note, | think that it sounds
like we all agree that the stipulation as between the City
and the Applicant we think is appropriate. There are no
ot her changes other than the ones we've di scussed or

addi tions that we woul d make. | would note that there is,
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wth respect to enploynent issues, there is, | believe
it's on Page 8 of, again, thisis Cty's Exhibit 5 -- |I'm
sorry, it's Paragraph 8. There is a provision that reads:
"To the extent feasible and econom cally reasonabl e,
Lai dl aw shall use its best efforts to prioritize the
purchase of wood fuel fromlocal owners/operators, so |ong
as the fuel is procured fromtinber harvests that adhere
to Laidlaw s Sustainability and Procurenent Policies."
So, | just want to point out that that is there in that
stipulation. So, that woul d address that issue.

But, then, there is the agreenent
bet ween Counsel for the Public and the Applicant, which is
Laidlaw s Exhibit 76, that we spent sone tinme | ooking at
yesterday. And, again, this is the sustainability policy,
if folks are able to lay their hands on that. And, again,
the question is, are we confortable with this docunent as
it exists? Do we want to adopt it as witten? O, are
t here any changes that we would want to nake or additions
we would want to make to this docunent?

CVBR. | GNATIUS: M. Chairman?

CHAI RVAN BURACK:  Yes.

CVBR. I GNATIUS: | know this norning
that M. Stewart had said that "the intention was good,

but the terns were so undefined that it may not be as
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effective as could be, and nmaybe it needed nore
specificity." 1've been trying to think about how you'd
wite that, and | haven't come up with any good | anguage.
DIR STEWART: Yes. The question |I had
was, just to refresh this, Nunmber 6, which was "LBB wil |l
i ncorporate into its Procurenent Plan a provision
requiring that preference be given suppliers who can
denonstrate”, etcetera. And, you know, the idea of
conpliance with that, and how do we neasure conpliance?
CHAI RMAN BURACK: | think we want to
take a | ook at the Fuel Supply Agreenent itself. Again,
renmenber, that this sustainability condition is going to
be an appendix to and, in many respects, the set of
guiding principles, as | think we understand it, for the
Procurenent Plan that's going to be actually inplenented
through this Fuel Supply Agreenment with the Cousineau
entity. And, | think we probably need to be careful about
not trying to reword this agreenent in ways that could
basically interfere wwth the manner in which, in the
details of how wood gets purchased, again, just that we
not -- we not get too far down into the weeds here. And,
that's just the concern that | have. And, again, we don't
have, at this point anyway, the final version of the -- of

t he agreenent here with Cousineau. | don't believe we've
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been provided with a copy of the final agreenent.

DR MJZZEY: | think we received a
draft --

CHAI RMAN BURACK:  Yes, we received --

DR MJZZEY: -- on Septenber 16t h.

CHAI RVAN BURACK: Right. W have a
Septenber 16 draft. W also know that --

MR | ACOPING Also, Exhibit -- | think

it's Exhibit 74 -- or 76, yes.

CHAI RVAN BURACK: Wl 1, 76A, we al so,
again, it's a confidential docunent, but we do know t hat
t here was an anmendnent added to the Fuel Supply Agreenment
to further define a termrelated to "preference". And, |
think that's probably as far as | should go here, given
it's a confidential docunent, but certainly would invite
you to take a |l ook at the confidential docunent, which is

MR HARRI NGTON:  76A.

CHAI RVAN BURACK: -- 76A.

DR MJZZEY: W have a redacted version
as well. Perhaps this --

CHAI RMAN BURACK: Do we have a redacted
version of 76A? |'mnot sure that we do. | think that

was - -
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DR MJZZEY: 63? That was earlier.

MR TACOPINO | think the redacted
version of the Bi omass Fuel Supply Agreenent is
Exhibit 63. It was redacted for the purposes of C ean
Power participating in that part of the hearing. But I
believe that the entire docunent is still a nonpublic
docunent. In other words, we have --

DR MJZZEY: Right.

MR 1 ACOPINO -- Confidential and
Hi ghly Confidential Sessions that we had. So, that was
for the Confidential Session, and Exhibit 62 was for the
H ghly Confidential Session. And, | was just checking
down here to see if we ever got a final Cousineau
agreenent, but | don't believe that we did.

CHAI RMAN BURACK: Yes, | don't have a
recol | ection --

MR TACOPINO At least it was not
mar ked and entered into the record.

CHAI RMAN BURACK: Yes. | don't believe
that it is. But we will be asking for, | believe in one
of our other conditions that we've di scussed here, we wl|
be requesting that we receive a copy of that final
agr eenent .

MR HARRI NGTON: M. Chairman, |'m going
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to have to request a break here shortly.

CHAI RVAN BURACK: You're going to
request a break? Wy don't we do this. Wy don't we take
about a no nore than a ten mnute break here, try to be
back here by 25 m nutes of 4:00. And, while we're on
break, | think, if those who can help to try to track down
any further docunents on this issue, and the other issue
that | think we still need to take a closer |ook at, in
terms of docunments and testinony, it relates to the
Covenant Not To Sue and the agreenent with the EPA.  Ckay.
So, let's take a short break.

(Wher eupon a recess was taken at 3:27

p.m and the deliberations resuned at

3:49 p.m)

CHAI RVAN BURACK: We are, | believe,
still looking at -- we want to turn to Laidlaw 76, which
is the agreenent between Counsel for the Public and the
Applicant. The question on the table was whet her or not
it would be necessary for us to consider any further
definition of the term"preference” in Section 6 of this
Stipulation. And, | think what we |earned is that there
is a confidential Exhibit 76A, which is an anendnent to
the Draft Bi onass Fuel Supply Agreenment, which woul d

provi de sone further definition of this term
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Have you seen that, that docunent, M.
Stewart ?

DR STEWART: This one? Yes.

CHAI RVAN BURACK: Wbul d you pl ease t ake
a |l ook at that nunber 76A, and --

DIR STEWART: Right. Yeah, | read that
just before the break al so.

CHAI RVAN BURACK:  Ckay.

DR STEWART: | nean, ny concern is
ultimately the question of, you know, let's say a
hypot heti cal | ogger or set of |oggers cone in and make a
claimto EFSEC that, in the future, that these guys aren't
giving preference to certain suppliers who conply wth,
you know, these provisions, for probably |ocal suppliers.
| mean, you could have this conpoundi ng of issues with
| ocal suppliers, who conply with the provisions, and
there's no reporting nechani smon what they' re doing to
ensure that preference is given to suppliers. And, then
if -- and what a reasonable test is for preference.

CHAI RVAN BURACK:  Well, M. Stewart, and
this --

DR STEWART: | nean, if they were
reporting to us on what Cousineau is doing, you know, in

ternms of the preferred sources. |In other words, |I'm
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concerned that we're not going to have know edge in the
future of the fact that they' re using |ocal preferred
sources, if you will.

CHAI RVAN BURACK: Well, is one way to
address this, and, again, |'ve asked this question various
ways, but maybe this begins to get a little closer, is we
do know that under the "Reporting and Verification"
section of this Applicant's Exhibit 76, that they do say
that they are going to conduct quarterly surveys seeking
certain information, and then they say "no |later than two
mont hs follow ng the close of the cal endar year, LBB w ||
publish the results of such survey", and it covers four
di fferent things.

Do we want to ask, on an annual basis,
that we be provided with a copy of that published report,
along with a -- just a sunmmary description of the efforts
that they have made in order to ensure that they are
conmplying with the terns of the sustainability conditions,
i ncluding providing preference to suppliers pursuant to
the ternms of Paragraph 67

DIR. STEWART: That's exactly the note |
had nade to nyself just before the break. |Is that, if,
under the Reporting and Verification, if there were sone

articulation, maybe it's annually or part of these
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quarterly survey reports, however, an explanation of their
consi stency with Condition 6 under "Procurenent Standards
and Practices", | think would cover that reasonably. So
that there's sonme accountability to us for -- to ensure
that they're paying attention to this "preference" issue.
Yes. Yes.

CHAI RVAN BURACK:  So, the way |
articulated it would be confortable to you?

DR STEWART: Yes.

CHAI RMAN BURACK: That is, we would ask
themto provide us annually with a copy of the results of
their survey, and to include with that a description of
the efforts they have nade to neet particularly the
requi renents of Paragraph 6 of the sustainability
condi tion?

DR STEWART: Yes. That would work.

CHAI RVAN BURACK: Ckay. Do you have
concerns about any other issues here? That is, would we
want themto provide us with any other information beyond
that, in terns of their efforts to -- the success of their
efforts to inplenent these sustainability conditions?

DR STEWART: No, | don't.

CHAI RMAN BURACK: Ckay. Dr. Kent.

DR KENT: | do.
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CHAI RVAN BURACK:  You do? Ckay. So,
what woul d -- what woul d neet your concerns?
DR KENT: First, if they're going to
provide a copy of this report to SEC, | would like it also

sent to DRED.

CHAI RVAN BURACK: Ckay. So, a copy of
the report to SEC and to DRED. And, what, other than
providing us with the data that they coll ect, what other
i nformati on woul d you want us to provide -- would we want
themto provide to us?

DR. KENT: | think there's one nore
pi ece of information they need to provide. 1In those itens
under Reporting and Verification", (1), they have (a)
through (d). | would add (e), "total volunme of bionass
supplied to LLB" or "to Laidlaw', whatever they're calling
it. Wthout that, there's no context for any of this.

CHAI RVAN BURACK: Ckay. And, we would
li ke themto provide that to us? R ght. Not that that --
not that we're saying that that has to be part of the
sustainability condition that's what's published to the
worl d, but, at a mninmum it ought to be provided to the
Site Evaluation Conmttee and to DRED, is that correct?

DR KENT: Correct.

CHAI RVAN BURACK: Ckay. So, we woul d be
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asking themto report all of these things to us, plus the
total anount of biomass that they purchase.

DR KENT: O, they provide to Laidl aw

CHAI RVAN BURACK: That they provide to
Lai dl aw?

DR KENT: Yes.

CHAI RVAN BURACK:  Ckay.

DR KENT: M only other comment on this
docunent is just getting the reference right, nake sure |
can get it for you, 6(h), there's an inaccurate or
out dat ed ref erence.

MR TACOPINO It should be "2010".

DR KENT: It should say "2010", and
it's not quite cited right either. And, we need to
capture "and successive versions", since this is not a --
it doesn't -- it's not static; periodically, it will be
updat ed.

CHAI RVMAN BURACK: Wel |, could you not
say that about all of these different -- these different
prograns? That is, the "Sustainable Forestry Initiative",
the "Forest Stewardship Council"? Don't all of them have
periodic updates in terns of what their standards m ght
be?

DR. KENT: Yes. Those are
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or gani zati ons.
CHAI RMAN BURACK:  Yes.
DR KENT: And, whereas Good Forestry is

a docunent .

CHAI RVAN BURACK:  Ckay.

DR KENT: That's the distinction I was
maki ng.

CHAI RVAN BURACK:  Ckay.

MR 1 ACOPINO So, what we would want is
sone | anguage that, well, first, correcting the reference,

and then saying "and as may be anended fromtine to tinme."

DR KENT: Yes. M read was, because
they're just referencing the organi zati onal websites,
they're going to be stuck with what's ever on that website
as it's updated.

CHAI RMAN BURACK: All right. Are there
any other nodifications that we woul d make to these
sustainability conditions or to, again, the additional
reporting that we would ask to have nade to the Comm ttee
and to DRED with respect to the sustainability conditions?
M. Stewart, you have sonething el se?

DIR STEWART: Sorry. In Berlin, Berlin

5, on Page 8, there's another one of these squishy, "to

the extent"” -- it's Nunber 8 on Page 8, "To the extent
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f easi bl e and economi cal ly reasonabl e, Laidlaw shall use
its best efforts to prioritize the purchase of wood from
| ocal owner/operators, so long as the fuel is procured
fromtinber harvests that adhere to Laidlaw s
Sustainability and Procurenent Policies." [It's kind of
the sane issue as to what "best efforts" are. And, |
think there's a need to report on what those efforts are
to sone reasonabl e degree, so that we have know edge t hat
that condition is being conplied with. And, again, |I'm
not sure what the paraneter is, you know, for a pass/fail,
but | think reporting is a first good step. Well, what's
“local" is a question, too, actually, but --

CHAI RVAN BURACK: Wl 1, and | think that
that was left -- it sounded to ne |like that was |eft
intentionally somewhat -- sonewhat broadly recogni zed or
broadly defined by the Gty and by Cousi neau and by
Lai dl aw, because Laidlaw would clearly would not -- or
“local” would clearly not just nean "within the Gty of
Berlin".

DIR STEWART: Right.

CHAI RVAN BURACK: It nay not just nean
"Coos County", given its, you know, Berlin's proximty to
the Mai ne border, and, for that matter, to the Vernont

border. So, you know, | don't know if we can define
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"l ocal"” for themany better than they can.
DIR STEWART: R ght. And, | agree.
MR, HARRI NGTON: M. Chairman?
CHAI RMAN BURACK: Yes, M. Harrington.
DR STEWART: [It's not Massachusetts

back hauling, | know that.
MR HARRINGTON: | would tend to go
along with what you just said. | think we -- we're

dealing with an agreenent that was reached between two
parties. And, for us to then take that and say "well,

we're going to draw five or ten nore requirenents out of

97

this", first of all, | don't know what statutory authority

we're working on here. This is an agreenent, a voluntary

agreenent, which they -- both parties have said "put it
into the -- as a condition.” So, we can say "fine",
because they agreed to it. But, going nuch beyond that,

don't know where we get the authority to do that from

So, | would be cautious as to putting too nuch extra in
t here.

DIR STEWART: | nean, ny concern is
reporting on conpliance with the condition, |I nean, if we

| eave the condition in --

MR, HARRI NGTON: Every tinme there's a

report, there's a cost to sonebody and an effort that has
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to be done, and then they can be questioned on that, and
there can be a followup. And, |I'mjust saying it places
a burden on sonebody. And, |I'mnot sure where we get the
statutory authority to do that on where you buy wood from
only insofar as the parties have already agreed to these
conditions voluntarily. Beyond that, | don't see that we
have authority to regqul ate where sonebody gets wood from

CHAl RVAN BURACK:  And, if I'm
under standi ng things correctly, it's not that M. Stewart
i s suggesting that we want to try to suggest that we're
going to regul ate where they get the wood from It's he's
suggesting that it would be valuable to the Commttee to
have additional information, so that we can have sone
assurance that, in fact, efforts are being nade to conply
with this condition that the parties have agreed to, and
that they have effectively asked us to incorporate into
the Certificate.

MR HARRI NGTON: | guess |'d say --

CHAI RVAN BURACK: And, so, let ne, if |
may, let ne just read for all of you, just so you all
understand this, we all understand this. Under RSA
162-H 16, VI, reads as follows: "A certificate of site
and facility may contain such reasonable terns and

conditions as the Conmttee deens necessary and may

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[DELIBERATIONS]

99

provi de for such reasonable nonitoring procedures as nay
be necessary. Such certificates, when issued, shall be
final and subject only to judicial review." By the way,
VIl also reads: "The Conmittee may condition the
certificate upon the results of required federal and state
agency studi es whose study period exceeds the application
period.” That latter is not relevant here to this issue.

But, with respect to VI, | think it's
very clear that we do have the authority to inpose
reasonabl e noni toring procedures.

MR HARRI NGTON: But, | guess, what |
woul d say is that this was an agreenent between the Cty
of Berlin and Laidlaw. And, if Berlin's happy with the
words, and feel |like that's adequate, I'mnot quite sure
what we're trying to acconplish by going beyond that. |
guess - -

DIR STEWART: Well, nmy point is that
we've got a certificate here. And, if sone organization
or group of loggers cone in from Coos County and say
"well, you' ve got this certificate, you' ve got a
condition, and the Applicant, now the certificate hol der
is not in conpliance, what are you going to do about it?"
And, so, if the condition doesn't nean anything, it

shouldn't be in the certificate. And, if it does, then
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t hi nk we shoul d have sone reporting so that we have an
articulation of an effort to conply. That's all |I'm
asking for. | think we should have a reasonabl e report on

an annual basis or sonething on that sort.
MR HARRI NGTON: Ckay. | thought you
were trying to change the wording that was actually in the
DIR STEWART: No. |'ml ooking for
"Reporting and Verification".
MR HARRI NGTON: So, sone way to
eval uate whet her, not knowi ng what "local" nmeans, but you
woul d at | east have sone facts to nmake sone reasonabl e
judgnment as to, if all the wood was com ng from upper
state New York, we can conclude that that wasn't | ocal.
DIR STEWART: Yes. |If there's
700, 000 tons of back haul, that's not local to ne.
MR HARRI NGTON:  Okay.
DIR STEWART: And, it may be to
Cousi neau, but it's not to ne.
MR HARRI NGTON: | understand what
you' re getting at now.
CHAI RMVAN BURACK: Dr. Kent.
DR KENT: | think we're confounding a

couple things here. | believe the intent of this is to
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provi de | ocal people with work, benefiting financially
fromLaidlaw. There's no guarantee that a | ocal operator
is taking wood locally. They could be taking wood froma
| ot of places. |If the job is good enough, they wll
travel and go stay there if it's a big job.

So, it wasn't worded that way, and I
i magi ne that sonebody thought about that. The intent is
not necessarily to have | ocal wood, but to provide input
to the | ocal econony.

MR TACOPINO So, it's a wood provider.

CHAI RMAN BURACK: M. Janelle.

MR JANELLE: In the sustainability
conditions, | don't know if Nunmber 9, M. Stewart, neets
sone of that requirenent. It does stipulate that for two
years they will identify the quantity, the date of
delivery, and also the town of production, | assune that's
where the wood cane from

DIR STEWART: Yes. It doesn't say
there's going to be a report pulled together that
expl ai ns, you know, the big picture on, say, an annual
basis, which | think is what |I'm | ooking for.

DR MJZZEY: But, given Nunber 9, we
know t hat they have already expended the effort to gather

that information. So, perhaps, giving that information in
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summary formto the SEC woul d not take a great deal of
expense.

DR STEWART: | think it would be a
straightforward --

DR MJZZEY: Right.

DIR STEWART: -- thing for Laidlaw to

pul | together, so that we've got a record of how
conpliance with the certificate or, in this case, it's
really a good faith effort to procure wood fromcertain
areas and certain source of wood in the sense of the
sustainability. So, it's just a matter of reporting, |
think, so that we have it and we have a record going
forward of conpliance with the certificate.

CHAI RVAN BURACK: Ckay. So, what |
think -- what | think we're hearing here is that we're
| ooking at a condition that would require the Applicant,
on an annual basis, unless we want to di scuss sone ot her
periodicity here, but, on an annual basis, to provide us
wth the results of the survey that they performunder the
"Reporting and Verification" section of this, along with a
data summary or a narrative explanation of the efforts
that they are taking to conply with Section 6 of the
procurenent standards and practices, as well as a summary

of the data collected in -- under Section 9 of the
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Agreenent. And, then, the question is, whether we are
al so asking themto provide us with a summary of their
efforts to satisfy Paragraph 8, on Page 8, under the
section entitled "Community Benefits" of the Stipul ation
with the Gty of Berlin, which is Berlin Exhibit 5. Are
we asking for all of those elenents to be included?

DIR STEWART: That woul d be ny
pr ef er ence.

CHAI RMAN BURACK:  Any ot her thoughts or
comments on this? GCkay. W'Il get that --

MR TACOPING | think you mi ssed one.

CHAI RVAN BURACK: What did we m ss?

MR 1 ACOPINO. And, that was also, in
addition to the data required in the sustainability
agreenent, the total biomass provided.

CHAI RVAN BURACK: Ch, that's right. The
total biomass that's been provided to the facility on an
annual basis. GCkay. | think the --

DR MJZZEY: Conm ssioner?

CHAI RVMAN BURACK: Yes. Director Mizzey.

DR MJZZEY: | had one, one question,
before we nove away fromthis. Under "Reporting and
Verification", and maybe this is just a reflection of

under st andi ng neaning. "LBB will conduct quarterly
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surveys seeking the followng information:” The use of
that word "seeking the followng information", is that
clear to everyone else on the Conmttee what that nmeans?
For me, that places doubt in ny mnd that they're actually
going to get the information, but they're just seeking it.
And, I'mnot sure if anyone el se shared ny concern there.

MR HARRI NGTON: Wi ch docunent agai n?
Is this the --

CHAI RMAN BURACK: Again, we're in
Lai dl aw Exhibit 76. | believe that what we heard from M.
Ri chnond is that, with their existing suppliers, they
regularly survey themto determ ne various -- various
pi eces of information, and that this would be a practice
that they would institute routinely, to ask this specific
set of questions or set of questions that would enabl e
themto gather these specific pieces of information. So,
fromny standpoint, it's pretty clear. | nean, | don't --
I'mnot sure that we could or should attenpt to require
that every single party that they have done business with
has to have answered the survey. | think what they're
saying is they're going to survey them see how nuch
i nformati on they can get, and whatever information they
gather they wi |l provide.

Does t hat nake sense to fol ks?
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(No verbal response)
CHAI RMAN BURACK: Ckay. | think we've
now covered those issues pretty well. 1Is there anything

that we need to have with respect to conditions pertaining
to 1 SO or interconnection with the Coos Loop?

CVBR I GNATIUS: M. Chairman, | had one
ot her wood i ssue.

CHAI RVAN BURACK:  Yes.

CVMSR. | GNATIUS: That nay have been
resolved. But, if not, we had opened -- left open the
guestion of whether there were any best nmanagenent
practices regarding the Asian Longhorn Beetle or other
i nsects that we mght want to i nclude as a condition.

And, Dr. Kent was going to think about that, whether there
was | anguage that would work or not, and then | think we
didn't get back to it.

CHAI RMAN BURACK:  Thank you for
rem ndi ng us, Conm ssioner.

DR KENT: | have it in ny notes. But,
no. And, the reason is that the novenent of wood,
respective of insects, is handled by a federal agency,
APH'S, Agriculture Planned Health |Inspection Service.

And, we think it's best to leave it there with them

rather than usurp their authority and try to duplicate.
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CHAI RMAN BURACK:  Very good.
CMSR. I GNATIUS: May | ask you a
guesti on?
CHAI RVAN BURACK:  Yes.
CVBR. I GNATIUS: | know M. Richnond had

said he inspects the wood as it cones in on a sort of spot
basis, and was in tune to that issue. So, that's good.

If -- would he be held to standards that you just

descri bed, these federal standards?

DR KENT: Yes. But the way APH S tries
to work is to identify areas that are off-limts to
| oggi ng, so they prevent the novenent, the initial
nmovenent. They know better than to ask people to inspect
wood in any quantity that cones into a yard. [It's just
not possible. So, APH S tries to prevent the novenent to
start with.

CVBR. I GNATIUS: So, M. Richnond coul d,
in order to try to protect his supply, he could ask the
peopl e who bring wood to himnot to go to those identified
areas that are off-limts?

DR KENT: They would be off-limts.
They shoul dn't be taking wood fromthere. So, --

CVBR. | GNATIUS: Thank you.

DR KENT: And, if there's in-state
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pests, they should know the protocol for dealing with it
anyways.

CVBR. | GNATIUS: Thank you.

DR KENT: Thanks.

CHAI RMAN BURACK: All right. Can we
nmove onto | SO?

MR TACOPINO This is ny note. Wether
we want to put a condition of the final approval
conpliance with the interconnection agreenent, --

(Court reporter interruption.)

MR TACOPINO [I'msorry. \Wether we
want to put in a condition that they will conply with al
of the 1SO interconnection requirenments as a condition of
the Certificate? W' ve done that in the past.

MR, HARRI NGTON: Yes, that's a pretty
standard thing | think we've put in. But, in this case,
we've got kind of an interesting twist | think we ought to
at | east discuss. And, that's because, if you | ook at the
| SO interconnection, it tal ks about a gross output of the
generator, | think it's 65.7 nmegawatts or sonething |ike
that, and this cane up in discussion. And, actually,
their interconnection agreenment | think is for 58.7 or
sonething to that effect of net output onto the grid.

And, that's all they're going to be allowed to put on the
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grid by SO until such tinme as they cone up with an
i nterconnection agreenent that allows themto do higher
t han that.
Now, the question is, as described in
the filings here, basically everywhere the plant is
described as "nomnally 70 negawatts”. And, the Applicant

has said "well, for whatever reason", and naybe they
changed design, it sounds |ike, somewhere al ong the |ine,
and they went fromthe 60, whatever it was, 65 sonething
nmegawatts up to 70 negawatts. The ISOw |l take care of
the regulation on that thenselves, as far as

I nterconnection goes. They sinply will not allowthemto
I nterconnect for the additional, whatever we have here,
four and a half negawatts or so, until such tine as they
go through the whol e process over again, do all the
studies, and they got to get in the queue and work their
way up and so forth.

But, on the other hand, | don't see that
there's much of any value of us limting the ability of
Laidlaw to go forward with the higher negawatt out put,
assum ng they get the future approval for the 1SO  Again,
wi t hout that approval, it cannot physically happen.
woul d not like to see this -- | would like to see this

cone out such that they don't have to conme back here, and
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say, "okay, you approved ne for 58.7, whatever, negawatts
of output, and nowit's going to be 64.2." So, they have
to sonehow refile with us. And, | just want to nake that
clear. That there's not going to be any change to

anyt hing we' ve | ooked at as far as that goes. So, | would
li ke to see maybe help from M. |acopino how we word it,
so that they can, if we put this in, they conply with the
| SO certificate for, and | can get the exact nunber off of
the interconnection agreenment. And, if it was to be
revised by SO, up to but not to exceed, say, 70
megawatts, then the further Conm ttee approval woul dn't be
required.

MR TACOPINO Is it your understandi ng
that the gross output is 70 negawatts no matter what? In
ot her words, that's the total capacity?

MR HARRINGTON: No, let ne read it
right off of the form | don't think there's anything
confidential about this part of it. "Goss unit rating is
65.9 negawatts. Net unit rating is 58.7." The difference
being the service, a hotel load that's required to operate
the plant. They have stated that, which was 7.2
megawatts, they have stated that they' re going to be going
closer to a 70 negawatt gross rating, which would put

sonmewhere in the vicinity of about four nore negawatts, or
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62, 63 negawatts out onto the grid.

Now, before they're allowed to do that,
they're going to have to get an additional interconnection
agreenent through the whole process with the |ISO
Starting out by putting it on the queue and doi ng the
various -- there's three or four different stages to that
i nterconnection agreenent. But | wouldn't -- | would want
to make sure they' re here, since we've been using the
figure of "nomnally 70 negawatts", that there's no
requi rement for themto conme back through and go through
this whole process all over again, when we're going to say
"well, what did you do?" "W're putting out four
nmegawatts than we were before.” "Ch." So, just to see
there's sone way of making that clear to waste everybody's
-- not waste everybody's tinme on that.

CHAI RMAN BURACK: \What's the reference
to what exhibit are you in that has these nunbers in it?

MR, HARRI NGTON: It's referenced 43,
it's a confidential reference, because its Critical Energy
Infrastructure information, but that type of information
that | just gave is not.

CHAI RVAN BURACK: Ckay. So, what your
suggestion then is that we would include a condition that

Is consistent with conditions of the sane type that we've
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provided in the past, that indicates that they nust obtain
final approval from1SO and conply with all 1SO

requi renents for a provision of up to whatever the naxi num
anount is that they have indicated that they could
generate here, which is 70 negawatts?

MR HARRI NGTON: 70 negawatts. And, in
fact, if you look in the other parts of the filing, they
refer to this as a "biomass plant of a nomi nal rating of
70 nmegawatts.” It's just, for whatever reason, in the
actual information they submtted to the 1SO which, in
their defense, probably could have been a few years ago.
Because, over the |last three or four years, there has been
a long period of tine between submittal and getting
results fromthe 1SO And, they have had sone design
change that allows themto nmax, get out a little bit nore
power .

So, all I"'msaying is, we have a
provision in there that says that conply with the
provi sions of the interconnection agreenent and any future
revi sed i nterconnection agreenent up to, and, if we want
to set it, because | think that we can't say, if they were
going to go back and do 100 negawatts, for exanple, but
any revised interconnection agreenent that allows a --

provides for a gross output of 70 -- up to 70 negawatts.
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MR TACOPINO M. Harrington, the --

MR HARRINGTON: O a gross unit rating
of up to 70 nmegawatts.

MR I ACOPINO Yes. And, what they have
applied for, in their Application, at Page 38, is a
turbine generator that is expected to be approxi mately
70 negawatts, but is expected that the net el ectrical
output of the facility, after allowance for all internal
parasitic | oads, wll be approximtely 64 negawatts.

MR. HARRI NGTON: Ri ght.

MR TACOPINO Is that --

MR HARRI NGTON: That's -- this is what
I wanted to get straight. That's what they're applying
for here. But the interconnection agreenent, as approved
by the I SO does not allowthat. It allows |ess.

MR 1TACOPINO It's |ess.

MR HARRINGTON: It's less. So, all ny
point is, and maybe |I'm not nmaki ng nuch sense here, all ny
point is --

CHAI RVAN BURACK:  No, | think we -- |
t hi nk we under stand you.

MR HARRI NGTON:  Okay.

MR TACOPINO So, if we approve --

MR HARRI NGTON: Exactly.
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MR T ACOPINO -- that Application, that
has a maximum that satisfies your concern?
MR HARRI NGTON:  Yes. Yes.
MR | ACOPI NO.  Ckay.
MR, HARRINGTON: | just didn't want to

trip ourselves up with the 1SOthing here that's in the
Appl i cation.

MR TACOPINO Can | ask M. Harrington
one ot her question, just so | understand what his concern
is? So, if we approve what's in Paragraph (f)(2), Page 38
of the Application, has the maximum that will take care
of that particular issue. But the question to you is,
with respect to conditions about conpliance with 1 SO then
t he standard condition, as far as you're concerned, that
we' ve used in other dockets would be fine under those
ci rcunst ances, as |long as everybody understands we're
approving what's in this, in the application, is that
ri ght?

MR HARRI NGTON: Right. But | guess ny
point is that, | think there has been anot her one where
we' ve conme back with a second interconnecti on agreenent
and to up-rate the facility. And, what we're saying is,
we don't want to have to make them do that.

MR TACOPINO Quite frankly, | think
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we' ve usual |y gone by whatever nanepl ate capacity they
have told us in their application and in the past as well,
even t hough the net output probably is not --

MR HARRI NGTON: Wl l, | guess, maybe
I"'mtrying to avoid a "sizable change" discussion in the
future.

MR 1 ACOPI NO | understand.

CHAI RVAN BURACK:  Conm ssi oner | gnati us,
you have a question?

CVMSR. I GNATIUS: | think, just to close
this up, | would recommend that it be worded that "the
approval is for 70 negawatts nanepl ate capacity
condi ti oned upon receipt of confirmation fromthe | SO of
that additional capacity."”

MR HARRI NGTON: Yes, they can't go
there until the 1SOlets them But | just don't want to
make it "But they had to cone back here as well."

CHAI RMAN BURACK: Ckay. Thank you. Al
right. Again, |I'mjust working -- working ny way through
a list here of issues.

| believe we had sone di scussi on,
Director Miuzzey, as to whether there were one or two
conditions that would be appropriate in connection with

the final DHR |l etter?
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DR MJZZEY: Yes.

CHAI RVAN BURACK: What woul d t hose be?

DR MJZZEY: | would suggest a
condition that states that, "if there are any changes in
the construction plans and specifications as submtted to
the DHR, that the proposed -- that the Applicant submt
t hose changes or word nodifications to the DHR for revi ew
and comment . "

And, al so, whether you would want to
group this in the same condition or a separate one: "If
unant i ci pat ed archeol ogi cal resources are di sturbed during
construction, that the Applicant conpl ete any
i nvestigati ons needed under the guidance of the DHR and
publ i shed New Hanpshire state standards."” Sonethi ng al ong
those I|ines.

MR T ACOPINO | thought you had two
conditions that cane out of the final letter from DHR and
t hen the archeol ogical condition, or am| off on that?

DIR MJZZEY: Well, no, you're right.
The other -- the other would be is if a nmenber of the
comuni ty brought a new concern regarding historical or
ar cheol ogi cal resources that had not been revi ewed.

CHAI RMAN BURACK:  Then, you woul d want

that to be brought to the attention of the Division of
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Hi storic Resources?

DR MJZZEY: Yes. R ght.

CHAI RMAN BURACK: For consultation, is
that what it is?

DR MJZZEY: Yes, it would be. A
generic exanple of that type of thing would be, during
construction, if vibration suddenly caused a problemfor a
hi storical property, that type of new information. That
doesn't need to be referenced in the condition, but that's
just an exanpl e.

MR 1ACOPINO Right. And, that's for
consul tation of DHR?

DR MJZZEY: Yes.

CHAI RVAN BURACK: (Ckay. Are there any
ot her thoughts or comments on this set of issues,
hi stori cal or archeol ogi cal issues?

(No verbal response)

CHAI RMAN BURACK: Ckay. Yes. There's,
when we heard testinony on the fly ash issue, | think
there was sone testinony, you may recall this, M. Wight,
that they -- | think there was an agreenent that they
"woul d not store nore than one week's worth of fly ash
on-site at one tine"?

MR WRIGHT: That's correct. They would
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store the fly ash in the ash silo, and that they woul d not
store nore than one week's worth on-site. That is
correct. And, they also nmade a commtnent, | believe, as
far as bottom ash goes, that they would store that in
contai ners on-site.

CHAI RVAN BURACK: Ckay. What --

MR | ACOPI NO When you say "on-site"
and "silo", are you considering those as different issues?
MR WRI GHT: No. No.

MR | ACOPI NO.  Ckay.

CHAI RVAN BURACK: All right.

MR TACOPINO So, this silo can only
have one week of storage in it?

MR WRIGHT: | guess it could have nore,
but | think what they agreed to is they "would store no
nore than one week's worth of fly ash.” That was the
testinony | heard.

CHAI RVAN BURACK:  Ckay.

MR, JANELLE: Conm ssi oner?

CHAI RVAN BURACK: Yes, M. Janelle.

MR JANELLE: Just ash disposal is also
referenced in the Berlin Gty docunent as well, on 5.

MR WRIGHT: That's right.

MR JANELLE: Says "No waste ash shal

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[DELIBERATIONS]

118

be piled or stored outdoors at the facility. Al waste
ash shall be disposed of at permtted landfill sites or
used as or integrated into permtted conposting or
recycling materials for re-use/re-sale.”

CHAl RVAN BURACK: Thank you. So, there
Is already sone provision for this. So, can we find in
the record where there was di scussion of the ash issue, to
see precisely what was agreed to? | think it was -- |
think it was M. Kusche, may have been M. Bravakis.

MR WRIGHT: Yes, | think -- it was
ei ther on the afternoon session of the 23rd maybe.

CHAI RVAN BURACK:  Ckay.

CMSR. I GNATIUS: M. Chairman, ny notes
|l ook like it --

MR WRIGHT: It m ght have been
M. Frecker as well. Could have been M. Frecker who
stated that.

CMSR. I GNATIUS: M. Chairman, ny notes
|l ook like it was cross-exam nation by Public Counsel of
M. Strickler.

CHAI RVAN BURACK: And, do you know t he
date?

CVMSR. I GNATIUS: COh. The first day.

CHAI RMAN BURACK:  First day.
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CMSR. I GNATIUS: Page 9 of ny notes, if
you want that citation. | wote down that it would be
"approxi mately one week". So, it may not have been a
har d- and- f ast seven days.

MR TACOPINGO | have it. |It's Page 55
of August 23, 2010.

MR HARRI NGTON:  Morning or afternoon?

CVBR. | GNATIUS: Afternoon.

MR TACOPINO It is a afternoon.

MR HARRI NGTON: Page 537

MR | ACOPI NGO Page 55. Line 16,

M. Frecker says: "I believe that the ash storage system
at least at the tine the application naterials were fil ed,
hadn't been fully -- it's designed and not been fully
finalized. But | believe the nunber tal ked about was a
week's worth of ash generation.”

CHAI RVAN BURACK: He says it was "about
a week's worth of ash generation.”

MR ITACOPING "And that will all be

inside a structure, a building somewhere? Answer: That

is correct.” And, then it goes onto the next page, "It
Wi Il be contained within a silo". Yeah, he says "there
wll be a week's worth in there at atine." So, heis --

CHAI RVAN BURACK: M. Wi ght.
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MR WRIGHT: At least, if it's stored
inside the silo, when the silo gets filled, they would
have to enpty it out, obviously. So, --

CHAI RVAN BURACK: Yes. So, | guess what
" mwondering is whether that needs to be a condition, if
it's all going to be stored in a silo. And, if we have
this other provision relating to ash disposal in the Cty
Stipul ation, do we need sonething nore on ash beyond
what's al ready here?

MR 1 ACOPINO They did agree to it.

CHAI RMAN BURACK: They did agree to it,
apparently. Al though, we haven't found yet exactly where
t hey --

MR HARRI NGTON: Wl |, just keep reading
down. It says "Wuld you agree to a condition that no
ashes could be stored outside and that no nore than a
week's worth would be kept in the silo? [A] | believe we
can do that. [Q] That's all | have on the subject.” So,
it sounds like they did.

CHAI RVAN BURACK: All right. And, what
page was that on?

MR HARRI NGTON: That's on Page 57, Line
6, the sane day, the afternoon.

CHAI RVAN BURACK: Thank you.
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MR I ACOPINO That's M. Bravakis.

CHAI RVAN BURACK: (kay. And, that was
under cross-examnation by M. Roth, is that correct?

MR 1 ACOPINO By M. Brooks, that's
correct.

CHAI RVAN BURACK: By M. Brooks al so?
Ckay. Counsel for the Public, in any event. Ckay. So,
again, | guess the question is, is do we need to nake that
a condition?

MR HARRI NGTON: Just as a question.
It's sonething that they agreed to in public testinony.
But, unless we nake it a condition, it's not a condition,
correct?

MR 1TACOPINO  Well, | think one of the
i ssues that you, as a Commttee, ought to be concerned
about is that | don't believe that the silo is actually
contai ned within the Application, because it had not yet

been designed. So, what you may, by putting this

condition in, require -- you mght want to require that
the ash be contained in a silo, and that -- and, if you
want to put a quantity on it, that it -- you put that

quantity on it. But that's up to you. That's a value
judgnent that you all have to make.

MR HARRINGTON: Didn't we get a picture
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of the silo?

MR WRIGHT: We did get a picture of the
silo.

MR 1 ACOPINO  Yes, but | don't believe
it was in the original application.

CHAI RVAN BURACK: No, but there was a
subsequent exhibit that had a picture of the siloinit.

MR HARRI NGTON: It was huge, correct?

Well, |I tend to go along with M. Wight. As |long as they
agree they're going to put it all in the silo, if the silo
is half full or three quarters full, | don't really care

if it's an eight day supply or a six day supply. Wen
it's full, they're going to have to dunp it.

MR WRIGHT: Correct.

MR, HARRI NGTON: So, as long as --

MR WRI GHT: The inportant thing is to
contain the fly ash so it doesn't becone fugitive dust.
So, | agree with M. Harrington.

CHAI RVAN BURACK: (kay. So, what we
were hearing outlined by Attorney lacopino, in terns of a
condition, would be a condition that a silo be constructed
to contain all fly ash is really -- and operated for that
pur pose, correct? | nean, that's --

MR, WRI GHT: That woul d be sufficient
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for nmy purposes.

MR TACOPINGO And, I'll say it
"consistent wwth Exhibit", and I'lIl find the exhibit
nunber, fromthe simulation they provided.

CHAI RVAN BURACK: Ckay. And, in terns
of the bottom ash being kept in containers, we could add
that as an additional condition, that the bottom ash be
stored in containers.

MR, WRI GHT: That would work for nme.

CHAI RMAN BURACK: Ckay. Al right. So,
I think we've addressed -- and there's nothing nore we
need to do with respect to dust or fugitive dust as a
condi tion?

MR WRIGHT: No, | believe, between the
Air Permt and Berlin 5 we're good on dust.

CHAI RVAN BURACK: Ckay. Continui ng just
to work back through this list here. The next issue that
| have is with respect to the Covenant Not To Sue and the
EPA Agreenent, and other agreenents as well. And,
bel i eve, Director Mizzey, you found a very broad statenent
referring to nultiple issues.

DR MJZZEY: Yes. |In the testinony?

CHAI RVAN BURACK: I n the testinony, yes.

DIR MJZZEY: On August 26, in the
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nor ni ng.

CHAI RMAN BURACK:  August 26, a.m ?

DR MJZZEY: A m Beginning at the
bottom of Page 46, there's cross-exam nation by M.
Brooks. And, it covers a nunber of these issues.

MR HARRI NGTON: Excuse ne, what was the
page nunber ?

CHAI RMAN BURACK: |I'm sorry, Page --

MR |1 ACOPI NO. Forty-six.

DR MJZZEY: At the bottom of Page 46.

MR | ACOPINO Line 21.

DIR MJZZEY: And, it continues through
Page 50.

(Short pause.)

DR MJZZEY: Actually, it continues
even further, if you want to consider Fibrowatt's
responsibilities as well, that goes into Page -- about
Page 52.

CHAI RMAN BURACK: My under standi ng from
counsel is that we did not receive a stipulation from
parties, Counsel for the Public and the Applicant on this.
So, short of that, | think we just have to do the best we
can to conme up with sonmething that we think nmakes sense.

Ckay. So, | think we need to | ook at
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this issue sort of in several slices. One particularly as
it pertains to the environnental -- the environnental
agreenents, that is the Covenant Not To Sue and the EPA
Agreenent. And, then, | think we need to | ook at the sane
issue with respect to the overall transaction, and whet her
we're | ooking for -- whether we're | ooking for guarantees
or sone other formof commtnment with respect to
performance under the vari ous provisions.

MR, HARRI NGTON: M. Chairman?

CHAI RVAN BURACK:  Yes.

MR HARRI NGTON: Could I ask a question
of M. lacopino? It sounds here as if you're saying that
they were | ooking to cone up with sonme stipulation that
hasn't been done. Was that just an oversight they hadn't
gotten around to, to the best of your know edge, or do
they try and fail? O, you just don't know one way or the
ot her ?

MR TACOPINO | don't know.

MR HARRI NGTON:  Ckay.

CHAI RMAN BURACK: Let me turn first to
t he Covenant Not To Sue and the EPA agreenent. W did
have, on August 24, 2010, in the norning session, and this
appears at Pages 91 and 92, --

MR HARRI NGTON: |'msorry, what was the
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dat e agai n?

CHAI RMAN BURACK:  August 24, 2010, the
norni ng session. And, again, just to point this out,
bott om of Page 90, onto Page 91, this is the basis on
which | made the statenent earlier today that | did not
beli eve the Dummer Yard Leachate issue, which is Public
Counsel Exhibit 3, that it was applicable to Laidlaw, to
this Applicant, for this Project. And, Attorney Needl eman
says that he -- that's his understanding. So, that takes
that, that agreenment, out of the equation, out of the
pi cture.

We then went onto inquire about Public
Counsel Exhibit 2, as well as the Tl matter. And, M.
Needl enan says, on Page 92, says "| think | can probably
answer your earlier question and this one together, after
havi ng an opportunity to consult about this. PJPDis the
owner of the property, as | understand it at the nonent,
iIs the entity that would bear responsibility for the Tl
matter." He goes onto say "what | need to determ ne
further at the break is whether or not those
responsibilities were assigned under the | ease to LBB.
And, we will ascertain that and let you know. " |I'm not
sure that we actually received a response to that

questi on.
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There may be sone further discussion on
the record with M. Needl eman | ater about this, so we wll
need to search further for the Tl matter.

Then, M. Needl enan went on to say,
"Wth respect to the Covenant Not To Sue, ny understandi ng
Is that that document runs to the benefit of the next
property owner, which would be PJPD. And, | would al so
note that it nay be an issue that Public Counsel wants to
take up later, but Public Counsel Exhibit 4, which was
reserved, also relates to that matter."

So, PJPD, initially anyway, | think, the
Appl i cant had acknow edged is the initial responsible
party under both of those docunents. And, | would suggest
that, unl ess sonebody has a better idea, that we include a
condition that the other parties here, that is Laidlaw
Berlin Bi oPower, and NewCo and their respective successors
or assigns, that they separately agree to guarantee PJPD s
performance under those two docunents.

MR, HARRI NGTON: Yes, | think that's
I mportant, because there's kind of a floating managenent
structure here. And, the question that was raised by
Public Counsel is, and I1'lIl quote, "W don't want to be in
a position of trying to track down, you know, and go to

one entity, and they say, "well, actually, it's not us,

{SEC No. 2009-02} {09-21-10/Day 2 P.M Session Only}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[DELIBERATIONS]

128

because our structure is X, and so go to this one", and go
back and forth." So, | think this would elimnate that
I ssue.

CHAI RMAN BURACK: Ckay. Thank you.
guess, there's, as | think about it now, there is a
br oader question here as to whether or not we woul d want
to have a simlar condition with respect to any and all of
the environnental permts. And, |I'mrecalling now, and I
beli eve, Director Mizzey, you may have found reference to
this sonewhere, there was al so sone di scussion of a
G oundwat er Managenent Permt for the site as well. Do
you recall such a thing? 1In fact, it's right there on
Page 50, on August 26t h.

DR MJZZEY: Yes, that continues. And,
that was not resolved, as | renenber.

CHAI RVAN BURACK: Well, and as | read
this further, it's not clear to nme that there actually is
a G oundwat er Managenent Permt issued to date, it's just
anticipation, if there were to be one, who would be the
Applicant. And, at that time, |ooks |like M. Needl enan
said he would "prefer to talk about that separately” with
M. Roth. So, it looks |ike they hadn't contenpl at ed
that. But, again, | don't believe there actually is a

G oundwat er Managenent Permt issued at this tine.
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M. Stewart, you're not aware of such a
t hi ng?

(Director Stewart shaking head in the

negati ve.)

CHAI RMAN BURACK: | don't recall any
testinony or exhibits suggesting there was such a thing.
So, this was nore in contenplation of a future permt
potentially. But, with respect to the other permts that
had been issued or would be issued, that is the Ar
Permt, Alteration of Terrain Permt, Shoreland Permt,
the Wastewater Sewer Permit, and the Industrial \Wastewater
Sewer Permt, and | guess those are probably both the
sanme, as well as the Industrial Wastewater I|ndirect
D scharge Permt, would it be appropriate or necessary for
us to include as a condition that the other parties, and
their successors and assigns, woul d guarantee performance
under the terns of those permts?

MR HARRI NGTON: Can | ask a question
before we conme with this, --

CHAI RVAN BURACK:  Yes.

MR HARRI NGTON: -- it may be rel evant
to how they answer. Maybe any one of you two over there
woul d probably know, who are the permts actually issued

to now? Are they to Laidlaw?
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MR WRIGHT: The Air Permt was issued
to Laidlaw Berlin Bi oPower, LLC.

DR STEWART: That's correct.

MR HARRI NGTON: And, am | correct in
saying that they don't own the land, they're | easing the
| and? Who owns the actual asset itself, the power plant
that is to be built? | think that's still PJ --

CHAI RVAN BURACK: PJPD, the way the
arrangenents are currently structured. Wat we don't
know, we've been told by M. Bartoszek is that there may
be, in the course of the final financing transaction here,
there may be sone restructuring of the entities, and that
ultimately this could all end up being collapsed into a
single entity or potentially different entities from what
we have now. So, it's really a matter of whether or not
we feel we need to put sone belts and suspenders on this
to ensure that, however this ends up, that the permts are
going to be conplied wth.

DIR STEWART: | think we ought to be
consi stent and conprehensive, in terns of, you know, who
we put on the hook for the responsibilities with regard to
all the permts.

CHAI RVAN BURACK: So, essentially, what

we' d be tal king about here is a condition that says that,
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regardl ess of in whose nane the permt is actually issued,
we're expecting the other entities here, and their
successors and assigns, to guarantee perfornmance under the
terms of those permts.

MR HARRI NGTON: Can we even go further
and say that applies to all the terns of the Certificate?
Because there are other things being considered here that
are outside of the permts. Sone of these other
provi sions we've tal ked about, if thisis -- we're not
sure of who's running what show wi th the managenent
structure, putting all three down | think would be -- neke
sure that, if they get changes, they're covered.

CHAI RVAN BURACK: | think we could do
that, and, again, I'mnot sure if we've been able to
| ocate it in the transcript, but | believe that we had a
statenent on the record, fromeither Attorney Needl enan or
froman officer of one of the entities, stating that they
woul d find such a provision to be acceptabl e.

DIR MJZZEY: At the bottom of Page 52,
M. Bartoszek says "Yeah, | nean, | think, generally, wth
respect to permt conditions, the various entities on the
board are willing to all agree to guarantee adherence with
t hose permt conditions."

So, at least there, there's a commtnment
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to the permt conditions. And, | think el sewhere we' ve
seen PJPD be willing to guarantee all of the conditions of
the permt.

CHAI RMAN BURACK: Right. | think you're

correct about that. GCkay. On Page 21, of August 26th, --

MR, HARRINGTON: This is still norning
sessi on?

CHAI RMAN BURACK: This is going earlier
in the same day here. And, this is cross-exam nation of
M. Bartoszek, by M. Needl eman, | believe.

MR, HARRI NGTON: Pretty straightforward.

CHAI RMAN BURACK: And, again, I'll go to
the mddl e of Page 21, on Line 8. M. Needl enman asks
"M. lacopino al so asked you yesterday whet her NewCo woul d
be willing to guarantee the performance in sone forni,
that is the performance of the conditions of the
Certificate, that's referenced in the prior question.

And, then, he asked "Have you had a chance to discuss that
I ssue with NewCo?" Bartoszek says "Yes, | have." M.
Needl enan then asks "And, is it your understanding that,
if the Committee desires it, NewCo would be willing to be
bound by the conditions and obligations and requirenents
of the Certificate?" M. Bartoszek says "Yes, that's

correct.”
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MR HARRI NGTON:  Bi ngo.

MR TACOPINO And that, if you go after
that to Page 46, | think Ms. Mizzey addressed this before,
but there's also that PIJPD, sim|ar answer, on behalf of
PJPD, where, Line 14, Page 47, "Because PJPD is the owner
of the assets and the owner of the property, would you be
wlling to investigate a condition or sone way simlar to
the NewCo condition that would bind PIJPD to those
conditions as well?" And, the answer by M. Bartoszek is
"I"'mquite sure that we would be" -- that "I'mquite sure
that woul d be acceptable. W offered the NewCo guaranty,
because that's the parent organi zation of PJPD. But |I'm
sure that would be fine as well." And, then, there's
actual ly additional discussion that goes on, getting back
to sone of the brownfield docunents on Page 48.

CHAI RMAN BURACK: And, there is
di scussion also there of Amare. M. Brooks says, in
response to that response, M. Bartoszek, he says "kay.
And, | ask that just because NewCo does have the

100 percent ownership, but they go through Aware, and then

Awar e goes through PJPD." And, Bartoszek answers
"Correct". And, M. Brooks says "So, | did want to ask
you if you' d be willing to do that." And, there's further

di scussi on here about conditions. But | think that's --
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and that's probably as nmuch detail as we have.

| think ny sense of what we've heard
here, based on what we have read in the testinony here, is
that we could appropriately have a condition that requires
all of the other parties here that are part of the,
really, the ownership structure to guarantee the
performance of the other parties under the terns of -- all
of the terms and conditions of the Certificate. And, this
woul d be bi ndi ng on successors and assigns as well. Okay?

I think, by approaching these issues in
this way, we have effectively addressed any other
guar antee type issues or concerns that we had with respect
to performance generally, as well as specific -- with
reference to specific obligations. And, that we've al so
found a way to ensure that new owners woul d al so be bound
to honor all the conditions of the Certificate.

Does that sound right to everybody?
Ckay.

DIR MJZZEY: Are you putting Aware in
t hat group?

CHAI RMAN BURACK: Yes. | think we would
need to include Aware in that group as well. Again,
think that, by structuring this through a set of

guar ant ees, corporate guarantees, as opposed to sone ot her
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structure, that is, we could tal k about nmaking all of the
parties parties to the Certificate, if we wsh to do that
as well. 1 don't knowif that's sonething we've done in
t he past or not, Attorney |acopino? No, we have not.

I think, unless others feel differently,
I'"mconfortable with our structuring this through a set of
guarantees. | am-- | think we do need to be careful
about not inposing conditions in such a way that we coul d
start dictating sonme kind of financial or corporate
structure or be sonehow having i npacts on the way the
corporate transactions are bei ng addressed beyond what
certainly it's our intention to do. W're just | ooking
for assurances that things are not going to go astray
here, it sounds |like. Everybody confortable wth that?
Ckay.

Are there any other conditions that we
shoul d be tal king about here that we have not yet
addr essed?

(No verbal response)

CHAI RVAN BURACK: Before |I forget it, we
did include the Honel and Agreenent in a final agreenent
that they can provide to us, correct?

MR | ACOPI NO  Yes.

CHAI RMAN BURACK:  Honel and and/ or
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Fi browatt ?

MR | ACOPI NO  Yes.

CHAl RVAN BURACK: Ckay. M. Stewart,
you had sonething el se?

DIR. STEWART: Yes, just to clean up a
| oose end on the soil nonitoring requirenent that we
tal ked about earlier this afternoon. | have | anguage that
| crafted. | called Mke Wnsatt, the Waste Managenent
Division Drector, at the break and cleared it with him
So, | have language. | can read it or provide it at this
tinme.

CHAI RMVAN BURACK: Wiy don't you read it
to us, and then give it to Attorney | acopino.

DIR STEWART: Ckay. Okay.
"Excavations and excavated soils shall be screened for the
presence for the presence of contam nation by oil and
hazar dous substances in accordance with the work plan
approved prior to construction by the Waste Managenent
D vision of the Departnent of Environnental Services. Any
contam nated soils di scovered during construction shall be
reported to DES in accordance with New Hanpshire statutory
and regul atory requirenents and shall be managed in
accordance with state and federal requirenments subject to

approval by DES in accordance with the approved work
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pl an. ™

So, in essence, there will be a work
pl an submtted to DES on how soils will be screened and
handl ed if they should be determ ned to be contam nated to

our WAste Managenent Division. The WAaste Managenent

Division will approve the work plan prior to construction.
It will be inplenmented. And, if there's contam nated
detect -- contam nation detected, it will be reported to

DES, as it would be under statute anyway.

CHAI RVAN BURACK: Ckay. Thank you.

DR STEWART: And, | will provide this
to M. lacopino. |It's alnost as nmuch of a chall enge as
trying to transcribe M. Harrington when he tal ks fast,
due to nmy poor witing.

CHAI RVAN BURACK:  Thank you.

MR, HARRI NGTON: M. Chairman?

CHAI RMAN BURACK: Yes, M. Harrington.

MR HARRI NGTON: | just wanted to kind
of close up this loose end on this Rath, Young, Pignatell
letter. | assune, Mke, you'll -- M. lacopino wll get
it to the rest of the Comnmttee, the thing we took
adm ni strative notice of?

CHAI RVAN BURACK: Yes, we will provide

copies to --
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MR HARRI NGTON:  And, what | wanted to
say is that, in looking at this, and people can draw their
own concl usions, but it appears in Sections 7 and 8
specifically, they're saying that their project financing
is "highly dependent on the contract becom ng effective
Novenber 10th". And, the reason for that is because they
need to get that tine frane to go after these various tax
credits, which expire January 1st, 2007 [20117?]. In
anot her part of the testinony it's stated that it's -- |
think they use the word "inportant” part of the financing
is the investnent tax. But, when you actually go through
and | ook, there's another part of the testinony that says
they can do it without the various -- | guess it would be
called the "Investnent Tax Credit" and the "New Market Tax
Credits". And, in fact, the pro forma that they presented
doesn't show that, even though, to nake things a little
bit nore confusing, the infanpbus slide 65, or whatever it
Is there, with the little blocks, that shows, | think,
$12 million or $10 mllion worth of New Market Tax
Credits. It doesn't show up, as best | can tell, |'m not
an accountant, on the pro forna. But, in the tw letters
of confort, there is no restriction on qualifying for
those tax things. There's a punch of other stuff, but

t hose ones aren't listed. So, | guess we'd have to nake
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t he assunption that they feel they can go forward and
their confort letter issuers feel they can go forward with
the viability on the other conditions listed in the
confort letters without getting the tax credits.

CHAl RVAN BURACK: M. Harrington, thank
you very nmuch for your followup on that. That's very
hel pful. Director Mizzey?

DIR MJZZEY: Do we need a separate
condition regarding the EPA Agreenent and the Covenant Not
To Sue?

CHAI RMAN BURACK: | think we have
effectively covered those with the broader agreenent that
we -- or, condition that we discussed that would require
conditioning of any environnental permts, as well as
t hose two docunents or obligations as well. | think that
was how we covered that.

DR MJZZEY: (Ckay.

CHAI RMAN BURACK: Are there any other
conditions that anyone thinks we shoul d be considering
here? M. Northrop

MR, NORTHROP: Not a condition, but just
anot her | oose end. Do we have to do anything with that
stack of petitions that were found?

CHAI RMAN BURACK: Ch, thank you. Thank
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you. Just want to acknowl edge that we do, in fact, have
here, and | think nmany of us have already had a chance to
| ook at this, we do have a stack of petitions. |'IIl just
read froma sanple of these. [|'ll just read the cover
letter with these.

It reads: "These signatures have been
transcribed to an Excel spreadsheet in order to identify
the duplicates. Signatures that were hard to read were
cross referenced using address and/ or phone nunber.™
Then, there is sonme nore detail here about how t hese were
conpil ed. And, questions about the spreadsheet should be
addressed to a M. Carl Bel anger, who appears to have a
residence at 19 Al pine Street, in Gorham

But there are petitions that have been
signed by many people, with their nanes, addresses, their
city or town of residence, and their phone nunbers. And,
"Il just read what the | anguage says at the top of the
petition.

It reads: CGtizens Petition on Laidlaw
Project. \Wereas: The Laidlaw Bi onass project wll
create econom c benefits [to] the North Country both
i mredi ately and over the long-term bionmass power is a
cl ean, carbon-neutral and renewabl e source of energy for

our future; a biomass plant will stinulate the
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redevel opnent of our wood industry; and our Gty is in
need of the jobs and tax revenue a bi omass plant w |
create. W, the undersigned, do hereby express our
support for the redevel opnent of the Burgess MII site
into a biomass energy plant and urge the Mayor and City
Council of Berlin to work constructively with
representatives of Laidlaw Berlin BioPower, LLC, to nake
this a project that the Cty of Berlin and surroundi ng
towns can all be proud of."

And, again, we have a stack, probably
nore than an inch thick, of these original signed
petitions and sone summary spreadsheets. And, again, |'lI
just circul ate these, again, for any who would |ike to see
t hese.

Il will also point out that we have been
recei ving public comrent, nmenbers of the Commttee |
bel i eve have been receiving copies by email of the public
comments that have been filed with the Commttee. And, we
have di scussed many of those here during the course of our
pr oceedi ngs. So, --

MR TACOPINO Ckay. |I'mgoing to give
you a sum-- want me to just --

CHAI RMAN BURACK: Go ahead. |'m going

to ask Attorney lacopino to provide a sunmary of all the
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conditions that we have discussed today. W'IlIl go through
-- have himgo through that summary. Make sure that, in
principle, those are the conditions that we believe should
be attached to a certificate. Assumng that they are as
we would want themto be, | will then ask for a notion to
grant a Certificate, subject to these conditions. And, we
wll, in that notion, also request that Attorney |acopino
draft an order for our review, setting forth the basis for
our decision and the terns of the Certificate.

MR TACOPINO Ckay. |I'mjust going to
go through these. They're in, | believe, just the order
that we went through. Some of them | m ght have noved
around. First condition is that the Air Permt issued by
DES on July 26, 2010, Exhibit 50, will beconme part of the
Certificate, the conditions therein will be part of the
Certificate. The DES is granted the adm nistrative
authority to nake m nor anmendnents, and the authority to
i ssue the final Operations Permt as well. And, |I'Il use,
in the actual |anguage, | will use the anendnent | anguage
fromthe statute.

The Alteration of Terrain Permt, the
sanme condition; that's Exhibit 46, along with the
condition that adm nistrative authority to make m nor

anendnment s. The Shoreland Permt |ikew se wll be
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i ncluded as a condition, and all of those conditions wll
be included as well, along with the grant to DES to
adm ni ster any m nor anmendnents. The sane goes for the

I ndirect Industrial D scharge Request and the Sewer
Permit, with the sanme authority del egated to DES to make
any m nor anmendnents. Then, there is the -- an additi onal

condition, with respect to the water quality issues that

Wll -- is the condition which Director Stewart read
previously. |'mgoing to summarize it, that al
excavations will be nonitored by or reviewed by the --

what ever the nane of the expert was that --

MR, HARRI NGTON: " Envi ronnent al
monitor", | believe, wasn't it?

MR | ACOPI NO By the environnent al
nmonitor, and that there will be a soil contam nation plan
that will be pre-approved by the D vision of Waste
Managenent .

We then get into the Power Purchase
Agreenent. Nunber one, that the Power Purchase Agreenent
with Public Service will be a -- that it will be a
condition of the Certificate that the Applicant have the
Power Purchase Agreenent with Public Service that's in
this record. Nunber two, that it be approved by the PUC
Nunber three, that if it's nodified by the PUC, that the
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nmodi fi ed Power Purchase Agreenent will be filed with the
Site Evaluation Commttee with any changes and with any

ot her materials supporting the financial capability of the
Appl i cant under the new Power Purchase Agreenent. And,
the SEC, the Site Evaluation Conmttee, will determ ne
whet her any further hearing is necessary after that

filing. There was also --

CHAI RMAN BURACK: If | could just add to
that, | think we expect that a final version of the PPA
will be filed with the Commttee, whether it's the
originally proposed or a nodified form of that.

MR | ACOPI NO Next, the Fuel Supply
Agreenent w th Cousineau nust be finalized in a manner
that is materially consistent with what has been provided
to the Site Evaluation Commttee, and that nmust be filed
wth us. As well as the EPC Agreenent and the Pre-EPC
Agreenent wi th Babcock & Wl cox nust be finalized in a
fashion that is naterially consistent with what has been
provided to us. And, they shall file copies of that.

And, the sane thing with the Honel and Renewabl e and

Fi browatt agreenents, that those nust be finalized in a
manner that's materially consistent with what's been
presented to us. And, copies of those contracts should be

filed as wel|.
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CHAI RVAN BURACK: | think we need to be
careful about that. |"m not sure that there's an
expectation of material consistency for -- we haven't even

seen an EPC contract yet, Pre-EPC contract we have seen,
but I"'mnot sure if we've actually seen the operations
agreenment with Honel and Renewabl e and Fi browatt. So, |
think it's nore that we just want to have copies of the
final versions of those docunents signed with us, not
necessarily that there's a material consistency
requirement.

MR, HARRI NGTON: W haven't seen them
yet .

CHAI RVAN BURACK:  Ckay.

MR TACOPINO | was trying to be
consistent in nmy notes. Gay. Then, we get down to, and
this mght be out of order, that we'll be notified of any
changes in senior personnel managenent of the Applicant.
That they wll submt to us, once this closing has
conpl eted, the conplete final closing package. W wll be
provided with a copy of the managenent contract between
NewCo and the Applicant. Any change in the EPC contractor
is subject to approval by this Commttee. Any change in
t he operator, neani ng Honel and Renewabl e or Fibrowatt, is

subject to approval by the Site Evaluation Conmttee. Any
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change in the Fuel Supply Agreenent is going to be subject
to approval by the Site Eval uation Conmttee.

CHAI RMAN BURACK: When you say "any
change" --

MR, HARRI NGTON: Wul d that be a
mat eri al change?

CHAI RMAN BURACK: It's not a change in
the agreenent itself, it's a change in the party that
woul d be providing the agreenent.

MR, HARRI NGTON: Ckay. |'msorry.

CHAl RVAN BURACK: I n other words, if
they were going to substitute sone other entity for
Cousi neau.

MR TACOPINO | should say
"contractor".

CHAI RVAN BURACK:  Yes, "contractor".

MR 1 ACOPINO Again, I'mgoing from
notes. |'ve already said any changes in senior
managenent, al t hough we del i neated even further, the
seni or managenent of NewCo, PJPD, Laidlaw Berlin Bi oPower,
or Aware will receive notice of that. O course, they
need to conplete -- they need to have a conpl ete financing
package before they can begin construction.

CHAI RVAN BURACK: We may want to add to
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that, with respect to the operating entity, the
contracting entity, that is, if the plant nanager were

going to change up there, do we want to have notice of

t hat ?
MR 1 ACOPI NO  You nean the person?
CHAI RVAN BURACK: The person, the
individual. D dn't we have another -- maybe we don't
care.
MR, HARRI NGTON: W don't know now who
DR, KENT: W don't know who it is.
DR STEWART: We don't know.
MR HARRI NGTON: | don't think anybody
does.

CHAI RVAN BURACK: Ckay. Let's |eave
t hat al one. Ckay.

MR I ACOPINO The condition that they
have to have a conpl ete financi ng package in place before
t hey begin construction. Well, we call it
"decomm ssioning”, but it didn't turn out to be
decomm ssioning. But, basically, and | may have | ost
track of this one, that we're going to require the
Appl i cant to provide a deconm ssioning plan, with the

criteria that they will | eave the property no worse than
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it was found, under the "brownfields" doctrine. That they
w Il discuss -- oh, and that they will also provide us
with the estinated cost, and provide a nethod for security
or bondi ng of that deconm ssioning in that sense, in other
words, |eaving the property no worse than it was found.

CHAI RVAN BURACK: | think --

MR HARRI NGTON: There was al so the part
about the safety issue, leaving it no worse than it was
found, but in a safe and secure condition.

DR MJZZEY: No threat to public

safety.

CHAI RVAN BURACK: Just want to --

MR | ACOPINO Ckay. |'ve added that
in. W will be provided with proof of all insurance

coverages, including liability insurance coverage.

The Stipulation with the City of Berlin,
which is Gty Exhibit Nunber 5, wll becone a part of the
Certificate. The Applicant is directed as a condition to
negotiate with the Gty to provide an agreed upon
structure for an onmbudsman. This should occur prior to
t he commencenent of actual construction, and it will | ast
for the duration of construction and the first 12 nonths
of operation. And, with respect to this particular

condition, the idea is to provide an informal neans of
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di spute resolution on conplaints before things percol ate
up to the Site Evaluation Commttee. | did note that
Dr. Kent dissented on that particular condition.

CHAI RVAN BURACK: Coul d I just suggest
that, while you' ve got this word as saying it's an
"onbudsman”, | think we probably want to | eave it broader
than that. |[It's an onbudsman or sone ot her structure that
the Cty and the Applicant agree woul d be workable. Now,
certainly, onbudsman sounds like it may be the best way to
do it, but I"'mnot sure we want to be dictating a specific
approach here.

MR |1 ACOPINO And, then, we're also
going to require the City to negotiate with -- I'msorry,
require the Applicant, who is the only person we can
require to do anything, to negotiate with the Cty and
provide us with an infornmal dispute resol ution process
regardi ng i ssues stenm ng between -- fromthe Certificate,
between the Cty itself and the Applicant. | inagine that
that would, in particular, pertain to the conditions
contained in Cty's Exhibit Nunmber 5.

The next set of conditions deals with
Exhibit 76, the Sustainability Agreenent. And, | may have
this alittle nessed up. But that the Applicant wll

provide the Site Evaluation Conmttee and DRED the results
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of the survey required by Exhibit 76 and a summary of al
efforts to conply with Paragraph 6 in Exhibit 76. They
will provide us with the data from-- I'msorry, with
reports fromthe data from Section 9, and also fromthe
data at Paragraph 8, on Page 8, of Cty Exhibit 5. And,
this information will be provided to the Site Eval uation
Commttee and to DRED on an annual basis. |In addition to
that, they will also provide the total volunme of bionass
t hat was provi ded.

CHAl RVAN BURACK: To the facility, on an
annual basis.

MR TACOPINO To the facility, right,
on an annual basis, that's an addition al so?

CHAI RVAN BURACK:  Yes.

MR 1ACOPINO. They will report all of
the information that they get in their surveys, plus the
i nformati on from Paragraph 9 of the sustainability
condition, which is the quarterly records of -- or, the
records of on-site -- the records kept on-site about
del i veri es.

CHAI RMAN BURACK: And, again, | think
what - -

MR 1 ACOPINO | may have duplicated

that i n there.
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CHAI RVAN BURACK:  And, | think what
we're asking for is not copies of every single record they
have, but just a summary.

MR 1 ACOPINO Right, a report.

CHAI RVAN BURACK: We're | ooking for a
summary report. Just a very quick overview of the basic
information that they have about their wood supply, just
so that we have a basis for knowng that, in fact, they
are neeting the conditions that they have -- that they
have sti pul ated to.

MR T ACOPINO Also, with respect to the
sustainability condition, they're going to be required to
replace the reference to "Good Forestry in the Ganite
State 1997 to 2010" as "and in the future as anended from
tinme to tine." We then went to the interconnection --

MR HARRI NGTON: M ke, M. Ilacopino,
before we | eave there, did we, naybe I mssed it, did we
ever actually say we were going to make that Exhibit 76
part of the condition -- part of the |license or whatever
we're calling it?

MR 1 ACOPI NO. Good poi nt.

MR, HARRINGTON: | don't think we
actually incorporated it.

MR I ACOPINO So, Exhibit 76 should be
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part -- should be part of the Certificate and conditions.
But | didn't say that here on the record, so
M. Harrington did pick it up. Thank you.

MR, HARRI NGTON:  You're wel cone.
MR TACOPINO Wth respect to the
I nterconnection and transm ssion issues, | don't know if

this is actually a condition or if it will be in the
order, but we're going to nake sure that everybody's aware
that the approval is for 70 negawatts, for 70 negawatt
namepl at e capacity as on Page 38 of the Application. But
that the Certificate is conditioned on the Applicant
obtaining all approvals that are necessary fromthe 1CS --
fromthe 1SO for that capacity, and al so that they,

obvi ously, they don't operate w thout an interconnection
agreenment, which would not be with SO but with, | guess,
Public Service in this particular case, because that's who
they interconnect with, which is part of the whole |ISO

pr ocess.

But, then, we got into historical
conditions, any changes in the construction plans that
were originally submtted to DHR nust be resubmtted to
DHR for further review and coment. |If any new concerns
are rai sed about historical properties, there nust be

consultation with DHR If there are any unanti ci pated
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archeol ogi cal conditions, they shall consult with DHR and
foll ow New Hanpshire state standards for dealing with
unanti ci pated archeol ogi cal conditions.

Next, the Applicant shall keep all fly
ash in a solo that conports wth --

CHAI RVAN BURACK:  Sil o.

MR HARRI NGTON:  Sil o.

MR 1T ACOPINO What did | say?

MR, HARRI NGTON:  You said "sol o".

MR TACOPINO Oh. In asilo --

CHAI RVAN BURACK: W knew what you
nmeant .

MR TACOPINO In a silo that conports
wth the specifications, and | have to | ook up the exhibit
nunber, but | know they gave us an exhibit wth a
simulated silo in there.

And, then, | recomend, and | think this
Is what you said, that we have the PJPD environnent al
docunents, we require each of the entities to cross
guarantee those. That all conditions of the Certificate
be cross guarantied by all of the entities.

And, of course, then we have any change
i n ownership or ownership structure has to be approved by

the Site Evaluation Commttee. The conditions are binding
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on all successors and assigns. And, then, soil
contam nati on condition, which |I've referenced before, but
| have in here tw ce.

| believe that that is all of the
conditions that were discussed here today. | wll point
out that sonmetines, and | can't think of what they m ght
be, but there nmay be sone other standard conditions that
the Commttee normally puts in in these orders, | just
haven't thought of today. And, |I didn't bring an old
order with ne to see. So, what | would ask for leave to
do, M. Chairman, if, in fact, a notion is nmade, and there
iIs a vote to issue such an order, that | sinply put those
ot her standard conditions in there for the Commttee to
review prior to signature?

CHAl RVAN BURACK: That's fine. So, just

add to your list there "and any ot her standard

conditions". So, -- yes.
MR NORTHRCOP: | just have one ot her.
W had -- one of the conditions was fly ash to be kept in

a silo. Was there any need about bottom ash to be
cont ai neri zed?
MR | ACOPI NO  Yes.
MR WRIGHT: We did discuss that.
MR, NORTHROP: Should that be in
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addition to the fly ash in a silo?

MR TACOPINO Yes. | wll put that in.
Thank you.

CHAI RMAN BURACK:  Anyt hi ng el se t hat
anyone can think of before we nove on here?

(No verbal response)

CHAI RMAN BURACK: Ckay. So, there are
two different notions we're going to need here in a
monment. The first would be a notion to issue a
Certificate of Site and Facility to the Applicant, subject
to the conditions that have been di scussed here today and
reviewed and outlined by Attorney lacopino. Wth a
directive to Attorney lacopino to nmenorialized the
deci sion and conditions in a witten order, to be revi ewed
in draft by the Conmttee -- or, | should say, by the
Subconmm ttee prior to issuance.

Is there a notion to that effect?

MR HARRI NGTON:  So noved.

CHAI RVAN BURACK: Moti on by
M. Harrington. |Is there a second?

DI R STEWART: Second.

CHAI RMAN BURACK: Second by M. Stewart.
Is there any di scussion of the notion?

(No verbal response)
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CHAI RVAN BURACK: Hearing none, | would

ask that M. lacopino call the roll here. | think we

should do this by roll call vote.

MR TACOPINO Dr. Kent?

DR KENT: Yes.

MR |ACCPINO M. Wight?
MR WRI GHT: Yes.

MR TACOPINO M. Stewart?
DR STEWART: Yes.

MR 1 ACOPINO. M. Northrop?
MR, NORTHROP:  Yes.

MR 1 ACOPINO M. Janelle?
MR JANELLE: Yes.

MR I ACOPINO M. Mizzey?

DR MJZZEY: Yes.

MR [ ACOPINO M. Ignatius?
CVMBR. | GNATI US:  Yes.

MR TACOPINO M. Harrington?
MR, HARRI NGTON:  Yes.

MR 1 ACOPINO M. Chairnman?
CHAI RVAN BURACK:  Yes.

MR 1T ACOPINO It's unaninous.

CHAI RMAN BURACK:  Thank you. | think we

got everyone. There are no "no" votes, there are no

{ SEC No. 2009- 02}
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abst enti ons.

MR T ACOPINO | have one question.

CHAI RVAN BURACK:  Yes.

MR TACOPINO Dr. Kent, did you wish to
di ssent fromthat particular condition or not?

DR KENT: | heard a variant of that
that makes ne assent.

MR | ACOPI NO  Ckay.

CHAI RVAN BURACK: Ckay. Very good. So,
we have taken a vote to issue a Certificate, subject to
conditions that we have discussed. This will be drafted
by Attorney lacopino. Now, we are, by statute, we are
required to take action on an application within 240 days,
but there are provisions whereby we can suspend the
proceedi ng. And, | understand, Dr. Kent, you may have a
notion for us?

DR KENT: | do, M. Chairman. Yes,
you're correct. By law, the SECis required to issue a
final Certificate or deny a final Certificate of Site and
Facility within 240 days. That date is tonorrow, the 23rd
of Septenber. However, RSA 162-H 6-a, |X, provides that
the Conm ttee can suspend deliberations and extend the
time frame, if it's found to be in the public interest.

woul d nove that we suspend deliberations and extend our
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time frame for issuing a final decision until the 22nd of
Cctober, that's a Friday, of 2010. | believe the
extension would be in the public interest, because it

provi des the Subconmmttee with tinme to conplete a witten
order and decision. This is in the public interest, |
bel i eve, because it allows us to fornulate a conplete
order and decision that will maintain transparency and
ensures that full and conpl ete di scosure -- disclosure,
excuse nme, of the reasons for our decision are provided to
the parties, the public, and any review ng court.

CHAI RMAN BURACK: Thank you. |Is there a
second to that notion?

CVBR. | GNATI US:  Second.

DI R STEWART: Second.

CHAI RVAN BURACK:  Commi ssi oner | gnati us,
t hank you, the second to the notion. GCkay. |Is there any
di scussion of this notion? M. Northrop.

MR NORTHROP: Just one slight
clarification. | think that you said that "tonmorrow is
the 23rd", and, actually, tonorrowis the 22nd. Today's
the 21st, tonorrow s the 22nd. So, Thursday would --

DR. KENT: You're correct. W don't
need it then.

CHAI RVAN BURACK: That's right.
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DR KENT: Then, | anmend ny notion.

CHAI RMAN BURACK: |'m not sure that
| anguage was in the notion, was it? That was not in your
-- in your introduction, not in the notion itself?

DR. KENT: No. Yes, that wasn't in the
noti on.

CHAI RVAN BURACK: Ckay. Al right.

DR KENT: I'mstill asking to extend to
the 22nd of Cctober.

CHAI RVAN BURACK: Ckay. Thank you. So,
there is a notion and a second. |Is there any di scussion,
further discussion of the notion?

(No verbal response)

CHAI RVAN BURACK: Al in favor -- well,
let's do this by roll call. Attorney |acopino.

MR 1 ACOPINO M. Harrington?

MR HARRI NGTON:  Aye.

MR TACOPINO Ms. lgnatius?

CMSR. | GNATI US:  Yes.

MR T ACOPINO M. Mizzey?

DR MJZZEY: Yes.

MR 1 ACOPINO M. Janelle?

MR JANELLE: Yes.

MR TACOPINO M. Northrop?
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MR NORTHROP:  Yes.

MR TACOPINO M. Stewart?

DR STEWART: Yes.

MR TACOPINO M. Wight?

MR WRI GHT:  Yes.

MR TACOPINO Dr. Kent?

DR KENT: Yes.

MR 1 ACOPINO M. Chairnman?

CHAI RVAN BURACK:  Yes.

MR 1T ACOPINO [It's unaninous.

CHAI RMAN BURACK: | just want to point
out that the public record for public comment will renain

open in this proceeding until the tine when we actually
have issued a final decision, which, at this point, could
be as late as the 22nd of Cctober.

And, unl ess any nenbers of the
Subcomm ttee have anything further, | just want to say
thank you to all of you for your patience, your endurance
and for your commtnent to seeing this process through in
what | believe has been a very thorough, diligent and
prof essi onal manner, and | want to thank all of you for
your service. | also want to thank our counsel,
M. lacopino. | want to thank our stenographers. And,

again, want to express ny thanks to the counsel and to the
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parti es who have participated in this proceeding, we very
much appreci ate everybody's efforts here in maki ng sure
that we have the information that we need to cone to a, we
beli eve, a sound concl usion of this process.

Having said that, we, as a Subconmttee,
still have nore work to do, because we wll have to review
the draft. CObviously, we have suspended our proceedi ngs
here to enable us to do that work. | don't anticipate
t hat we should have to reconvene in person between now and
the 22nd. But, if that beconmes necessary, we'll let you
know. But, otherwise, we will be awaiting a draft from
M. lacopino for review and final approval by the nenbers
of the Subcommi ttee.

So, if there's nothing further, I wll
ask for a notion to adjourn.

MR, HARRI NGTON:  So noved.

CHAl RVAN BURACK: M. Harrington noves.

MR JANELLE: Second.

CHAI RVAN BURACK: A second. Al in

favor?
(Multiple nmenmbers indicating "aye".)
CHAI RVAN BURACK:  Qpposed?
(No verbal response)
CHAI RVAN BURACK: Thank you all. W
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MR NEEDLEMAN: Thank you all for your

CVBR. | GNATIUS: Thank you.
(Whereupon the deliberations were

adjourned at 5:22 p.m)
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