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[DELIBERATIONS]

PROCEEDI NGS
CHAI RVAN GETZ: Good nor ni ng,
everyone. W're reopening the record in Docket
No. 2010-01 and conti nue deliberations. And at the
end of the deliberations yesterday, we indicated that
we woul d call the question at the beginning of
deliberations this norning with respect to the issue

of are there unreasonabl e adverse effects on the

natural environnent. And Dr. Kent has -- | think
this is a good idea -- is going to reformul ate or
restate his notion, because it was -- proceeded in

several parts yesterday. And to make sure there's no

confusion, he has witten it down and handed it out,

and we'll read it into the record. And after he
reads it into the record, | guess in the formof a
nmotion we'll be open to a second and then di scussion

and a vote. So, Dr. Kent.

DR. KENT: Thank you. | nove that the
Site Evaluation Conmttee find the G oton Wnd Park
wi I | have no unreasonabl e adverse effect on the
nat ural environnment, subject to the follow ng
conditions: 1) the Applicant shall conduct
post-construction breeding bird surveys that

replicate or inprove upon the Stantec preconstruction
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surveys for the project; 2) the Applicant shall
conduct spring and fall diurnal raptor surveys that
replicate or inprove upon the 2009 Stantec survey,
except that the fall surveys will extend into
Novenber to ensure capturing eagle mgration; 3) the
Appl i cant shall conduct summer and early fall
peregrine falcon surveys that replicate or inprove
upon the Stantec pre-construction surveys for the
project; 4) the Applicant shall conduct spring and
fall nocturnal mgratory bird radar surveys and
replicate or inprove upon the Stantec
pre-construction survey for the project; 5) the
Appl i cant shall conduct acoustic surveys of bat
activity that replicate or inprove upon the Stantec
pre-construction survey for the project; 6) the
Applicant shall conduct bird and bat nortality
surveys that replicate or inprove upon the West,

| ncorporated 2010 post-construction fatality survey
for the Lenpster Wnd Project. Bird and bat
nortality surveys shall tenporally coincide wth
breedi ng bird surveys, diurnal raptor surveys, and
nocturnal mgrating bird surveys and bat surveys;

7) breeding bird survey, diurnal raptor survey,

nocturnal mgrating bird survey, bat survey, and d
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and bat nortality survey shall have the duration of
three years, comrencing during the first year of
operation; 8) New Hanpshire Fish and Gane, and U. S.
Fish and Wldlife Service, shall review and approve
all study protocols; 9) the Applicant shall comence
informal nonitoring as described in Iberdrola's Bird
and Bat Protection Plan after conpletion of the
af orenenti oned surveys. Said surveys shall continue
for the life of the operation; 10) annual reports
shall be submitted to and di scussed with Fish and
Gane, and Fish and WIldlife Service, and shall serve
as the basis for mtigation neasures if effects are
deened unreasonably adverse.

CHAl RMVAN GETZ: Do we have a second to
t he notion?

MR PERRY: 1'll second that.

CHAl RMAN GETZ: M. Perry. Ckay.

Di scussion? M. Scott.

MR SCOIT: Just for clarification,
M. Kent, throughout here you have the Applicant
shall conduct whatever survey it is equal to or
i nprove upon. |I'mjust curious. Wat's the neasure
if it's inmproved upon? Who gets to decide that, and

how do they inprove that or show that?
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DR. KENT: Al of this is going to
happen in consultation with Fish and Gane, and Fi sh
and Wldlife Service. | also wanted to provi de sone
| eeway for the Applicant's representatives. |f they
found a better way, we've got nore information, we
could do a better job. | didn't want to | ock the
door down and force us into sonething we've been
doing if we know a better way of doing it.

CHAI RMAN CGETZ: M. Dupee.

MR. DUPEE: Thank you, M. Chairman.
Point 10 refers to annual reports. | want to
clarify. Does the annual report apply to the first
three years plus the ongoing facility nonitoring, or
isit only the first three years?

DR KENT: All of the reports.

MR, DUPEE: Thank you.

CHAl RMVAN GETZ: M. Steltzer

MR, STELTZER  Just note in No. 9,
where it notes |Iberdrola's Bird and Bat Protection
Plan, that it's referred to as the "Avian" Bat --
"Avi an" and Bat Protection Plan, as opposed to
"Bird." Maybe that addition m ght need to be nade?

DR. KENT: Thank you.

CHAI RVAN GETZ: Any ot her discussion?
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M. Harrington.

MR. HARRI NGTON: As | said before, I'm
just not confortable with this because it goes beyond
what any of the witnesses that we had on the stand,

what they presented, either the Applicants or Public

Counsel. And so there would be no chance to question
this or cross-examne this. So I'll be voting
against this. | think it just goes too far.

CHAI RMAN GETZ: Any ot her discussion?
M. Steltzer.

MR. STELTZER: |'Ill be voting agai nst
it as well. As | nentioned yesterday, |'mjust

concerned with the | evel of studies that are being

done here versus what | perceive the risk to actually
be. | think this is excessive.
MR. I ACOPINO | have one | egal

question, M. Chairman, or one |legal thing to point
out. In Condition 8, you have the study protocols
bei ng approved by New Hanpshire Fish and Gane, and
US. Fish and Wldlife. You may want to consi der
what happens if the two agencies, the state and
federal agency, disagree. | only raise that because
ri ght now we have essentially two different positions

on the record fromthese agencies. So | woul d just
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point that out as a |legal point so that you don't

whi psaw t he Applicant, unless it is your intention to
make sure that they attain the approval of both, and
if one requires nore, that they do nore. But that
shoul d be specified, | would think, in any final
condition that we put in the order. It may not be
necessary for this notion, but | just raise that for
the -- for your consideration froma | egal

st andpoi nt .

CHAl RMVAN GETZ: Let ne just try to
think this through, then. So the conditions set the
fact that there will be the studies. There is a
m ni mum requi renent that the studi es be consi stent
w th the approaches that were previously taken. The
nmotion permts sonething nore stringent, nore than
what's -- of what was used.

And then |I think you' re raising the
i ssue, M. lacopino, wthin that context, to the
extent that approval is accorded to two different
agencies, one at the state | evel and one at the
federal level, what if they didn't -- what if they
had different views on whether the protocols that
wer e proposed by the Applicant, what if there was a

different view of whether they were sufficient or net
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the terns of the condition.

MR IACOPINO |If one agency, say U S
Fish and Wldlife, determ ned the protocols needed to
be nore rigorous than what Fish and Gane required, or
vi ce versa.

CHAI RVAN GETZ: M. Perry.

MR. PERRY: One suggested revision to
No. 8 that m ght address that issue would be to have
it read: New Hanpshire Fish and Gane shall review
and approve all study protocols in consultation with
U S Fish and WIidlife Service.

CHAI RVMAN GETZ: Sounds like a friendly
amendnent. Wuld you accept that anendnent, Dr.
Kent ?

DR. KENT: | do. Thank you, M.

Perry.

CHAl RMAN GETZ: And M. Perry was the
second on that, so let's consider that friendly
amendnent adopt ed.

DR. KENT: Just to point to what you
said, | don't imagine that any inprovenents woul d
have to be nore stringent. One of the reasons for
going this path is that we don't seemto be able to

make |inks between pre-construction and
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post-construction currently. But | expect the
science would continue to i nprove as peopl e make
anal ysis of projects here and el sewhere, and it may
actually get sinpler to do this work in the future.

CHAI RMAN CGETZ: M. Scott.

MR. SCOTT: | guess a question for
M. -- for Dr. Kent. First of all, let ne make sure
| get this right. So New Hanpshire Fish and Gane, as
far as length of study right now, we have a docunent
sayi ng one year; correct?

DR. KENT: Fish and Gane?

MR. SCOTT: Yes.

DR. KENT: No, they say one year of
formal and then lifetinme of informal

MR SCOIT: Right. | nmeant -- thank
you. And the inplication for the draft guidelines
fromFish and Wldlife Service is three years?

DR. KENT: The draft guidelines range
fromtwo to five years, dependi ng upon what |evel of
risk you ascribe to this.

MR SCOIT: So with that in mnd, both
of them basically have to have sone | evel of
agreenent on the protocols? | just wanted your

reaction. |I'mnot offering an anendnent at this
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poi nt, but just your reaction. Wat would be -- ny
t hought woul d be, rather than nmandate a three-year
duration, say at |least tw years, if that were to be
an anendnent, given that we understand that Fish and

Wldlife has this broader thought. So if they have

to buy off onit, w say at least two years. |I'm
wondering if that may -- what woul d your reaction to
t hat be?

CHAl RMAN GETZ: Well, I'"'mnot -- let
me make sure. | think this was what | was trying to

under st and before, was the amendnent sets the nunber
of years and types of studies, that all their input
woul d be on would be to nake sure that the protocols
for any of those studies are -- at |least replicate
what has been done before. So | don't -- that's what
| took. Fish and Gane, and Fish and Wldlife won't
be in a position to say it should be one year or two
years. It's just whatever you're doing, this is how
you do it.

MR. SCOTT: Ckay. | was obviously
t hi nki ng that they would have an idea of how | ong you
do that woul d be inportant because --

DR. KENT: No, that's not ny intent.

As a representative of the SEC, | have cone to the
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conclusion that we need at | east three to get useful
information out of this. That's the anmendnent.
Essentially, the notion says three years.

MR SCOTIT: Thank you.

CHAl RMAN GETZ: But al l ows sone
flexibility, perhaps, about the protocols thensel ves
in conducting those three years of studies.

DR. KENT: Correct.

CHAI RVAN GETZ:  Anyt hi ng el se?

(No verbal response)

CHAl RMAN GETZ: Okay. Then I'I1l cal
the question. Al those in favor of the notion,
pl ease signify their agreenent by raising their hand.

(Mul'tiple nenbers rai se hands.)

CHAl RMAN GETZ: Okay. |'Il note for
the record that the notion passes 7 to 2, and al so
note for the record that all nine nenbers of the
Commttee are here today. So that all works out.

M. Dupee.

MR. DUPEE: Thank you, M. Chairman.
| think I nentioned yesterday | have anot her
engagenent at 9:30 over in the Secretary of State's
Ofice. |1 have a call in to see whether they have a

quorum which |I've not heard back yet. And |I'm not
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sure what the agenda is or what order it will be.
This neeting is scheduled from9:30 to 11:00. | need
to |l eave essentially right about now, and I will be

back just as soon as | can, which | would assune
woul d be no later than 11:15.

CHAI RVAN GETZ: Gkay. Thank you. So
you'l | know what we're going to do next, we're going
to turn to the issue of historic sites. W'Il|l go
through that. And I don't know how |l ong that's going
to take. And we'll decide whether to have the vote
with eight menbers or wait until you return. And
then we'll also turn to the issues of public health
and safety. W may turn to M. Hood before you get
back. So we'll just have to play it by ear.

MR, DUPEE: Thank you.

(M. Dupee | eaves the proceedi ngs.)

CHAl RMAN GETZ: So, Dr. Boisvert.

MR. BO SVERT: Thank you. The issue
before us is the question of if there wll be any
unr easonabl e adverse effects on historic sites,
hi storic resources. This situation is different than
the preceding situations, in that the studies are by
no means conpl et e.

| can summarize just a little bit.
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The Departnent of Hi storic Resources -- excuse ne --
D vision of Historical Resources, DHR, is required to
participate in what is known as a Section 106
process, which is a process to identify and eval uat e,
and, if necessary, cone up with mtigation treatnents
if a federal undertaking shall affect historic
resources. This process is independent of the SEC
process; however, it is running in tandem That
process has been started. Consultants have been
hired by the Applicant to conduct their
i nvestigations. In the world of historic resources,
this is divided into two areas: The bel ow ground or
ar chol ogy, and the above-ground or historic standing
structures. They proceed in tandem but there are
of ten separate agreenents that nmay be arrived at to
treat the process and the resources.

The bel ow ground ar cheol ogy proceeds
t hrough specific phases, Phase 1, 2 and 3, which are,
briefly: ldentification, evaluation and mtigation.
This is a wn-wn process; which is to say a survey
is done, and there may be a situation where no
resources are found. A determnation to that effect
is made and submi tted, commented upon by the federal

agency and DHR. And if there's nothing there, then
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they sinply say the process is conpleted. |In other
cases, resources are identified. And when they're
identified, a decision is nmade: |s there enough here
to even spend tinme to evaluate thenf? And that
process will continue. And it nmay happen that they
are identified as being significant or not. That's
t he eval uati on process.

At this point, the archeol ogi cal
process has actually reached conpl etion for
Section 106 conpliance. The archeol ogi cal surveys
have been done in the primary facility area. The
I nt erconnector and substati on were unknown at the
start of this. They were identified as the project
progressed. The archeol ogi cal surveys were
conducted. Reports were prepared and subnmitted to
the Division of Historical Resources. And it happens
that in the archeol ogi cal section no resources were
identified, and the recommendati on's nmade that no
addi ti onal work needed to be done for the
ar cheol ogi cal resources.

The above-ground process is largely
simlar. But because of the nature of the resources,
and, in this case, the nature of the potenti al

effects, this proceeded not only on a separate path,
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but a sl ower path.

The process, in the identification
phase, begins with an assessnment of what is already
known in an area. This is far easier for us in
contenporary history and architecture because there
you can see it. Archeol ogical resources, they are
bel ow ground and hi dden. There's abundant hi stori cal
docunentation that can be found in a nunber of
sour ces.

So the process begins with sinply
goi ng out and assenbling what is already in the
historic record and identifying what shoul d be of
interest wwthin the area. This is acconplished in
New Hanpshire by conpleting a Project Area Form a
PAF. This was undertaken relatively early on in the
process; however, conpletion of that particular step
required that the Project Area Form be redone tw ce.
On the third pass it was eventually revi ewed and
approved. That's where the process stands at this
point in time for the standing structures. It is not
feasible to conplete this process before the SEC can
conplete its deliberations. There's sinply not
enough tine. So we are at the situation where it is

not yet known if there are significant historic
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structures, historic districts that m ght be affected
by this project -- which is to say, we know t hat

there are structures out there; the question becones

are they significant, and will there be an adverse
effect upon them It's the issue of degree and kind
of inmpact. M cold has revisited ne.

And that's where we stand at this
point in tinme. The process can indeed go forward.
This is not uncommon. There are situations such as
this where a reasonabl e expectation for adverse
effects are such that they can be mtigated w thout
requiring that the permt be held up or that the
structure's not to be built. The mtigation steps,
whi ch are hypothetical at this point in tine, include
interpretive exhibits, panphlets, wal king tours,
driving tours, installation of screen vegetation, any
nunber of things. But it is premature to determ ne
what the mtigation neasures m ght be until we have a
determ nation of effect.

Consequently, we need to develop a
process that allows a successful conpletion of the
Section 106 process and al so neeting the SEC s needs
for the treatnent of historic resources.

To review a little bit, the Project
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Area Formdid a historical background. It was
eventual ly determ ned to be conplete. The
intervenors noted that sone portion of historic
events were not included in the background,
representative of John Stark being there and so
forth. While accurate, this is not necessarily
relevant. The issue at hand is inpacts on historic
resources. John Stark's presence in the area, the
fact that he was canping there and the altercations
wth the community, there nmay be sone archeol ogi cal
site associated with that, but there's no indication
that such site would be i npacted by the construction
of the project.

For archeol ogi cal resources, to
clarify, the adverse effects have to do with the
actual inpact on the physical archeol ogical site
itself. Rarely is a visual intrusion considered to
be an adverse effect on an archeol ogical site,
certainly here in New Hanmpshire. |[|If you were in the
Aneri can Sout hwest at a puebl o, there m ght be sone
obj ections to certain kinds of construction close to
prehi storic architecture because it would affect its
setting. W don't have equival ent kinds of

ar cheol ogi cal resources here in New Hanpshire. So
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t he adverse effects would have to be construction
activity that would directly inpact the site. And

t here was sone comrents about other information we

i ncl uded that was not necessarily relevant, great
detail on other individuals who nmay have lived there
or passed through. Sonetinmes in the enthusiasmto
get background i nformation, not necessarily rel evant
material wll be collected by the consultants, and
there's not nuch you can do about that.

So, where we stand right nowis a need
to conplete the process to neet the needs of the
federal requirenments of Section 106 for conpliance of
the Historic Preservation Act and the needs of the
SEC. To that end, | foresee what we need to do is
sinmply develop a condition which wll accombdate
conpleting the identification of the effects, and
should it be determ ned that there woul d be adverse

effects on these historic resources, that the

mtigation neasures wll be devel oped and that the
process will go forward and neet the needs for both
processes.

And I will invite assistance fromthe

rest of the Commttee. This is ny first tinme on the

SEC, and | nmay need a little assistance on properly
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crafting the term nol ogy here.

MR ITACOPINO M. Chairman, | would
just point out, froma | egal standpoint,

RSA 162-H: 16, VII, does permt the Comrmittee to
condition the certificate upon the results of

requi red federal and state agency studi es whose study
peri od exceeds the application period. That's right
w thin our statutory --

CHAI RMAN GETZ: Al right. Thank you.
Any di scussion? M. Scott.

MR. SCOTT: On that sane point, are
you inplying that -- again, | think Attorney |acopino
just kind of nentioned that, and it sounds |ike
that's a federal process, and all that would be
requi red, anyways, to conplete the federal process.
So is there -- would there be nore that would need to
happen, that we would need to condition, again, belts
and suspenders type of thing, or would it be
bel t s- and- suspenders redundant? O are there nore
things that we need to condition |I guess would be the
questi on?

MR BO SVERT: W need to make sure
that the needs of the SEC are net, as well as the

Section 106 process.
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Just to go back to precedence. The
Lenpster project started off with a requirenent to
conply with Section 106. The project design changed,
and Section 106 no | onger applied; yet, the
requirenents for neeting the needs for the SEC were
still there. That is not just a hypothetical. It
did i ndeed occur in a previous wnd farmproject. So
| just need to be consistent and recogni ze that we
need to be addressing the whole situation and have it
set out so that the SEC has a proper and replicable
approach that we can use in future processes.

CHAl RMVAN GETZ: M. Steltzer

MR STELTZER:  Public Counsel had sone
questions regardi ng federal governnent not requiring
mtigative neasures if adverse inpacts are noted.
And Ms. Luhman provided testinony that she is not
aware of a situation that has occurred where adverse
I npacts have been found, where mtigative neasures
have not been taken.

| was just wondering if you could just
share your input on would -- if adverse inpacts are
found, would mtigative neasures be taken by DHR?

MR, BO SVERT: DHR woul d be invol ved

in the process. They would recommend vari ous
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treatnents, mtigative neasures. At that point it
beconmes a three-way negotiation anong DHR, Corps of
Engi neers and the Applicant. And each has their own
goals, and it's a matter of trying to parse it out.
In this instance, the inpacts are likely to be
changing the setting -- the setting, in a sense of
the | ook and the feel around the historic properties.
That's what | nean by "setting."” And those are quite
subjective situations by their very nature. And this
is raised a little bit with the aesthetics. The
reason why certain properties are significant may
include their setting. A hypothetical -- and I'm
just doing this as a hypothetical -- a certain
farnmstead, the farmhouse, the barns, the

out bui | di ngs, stone walls, the open fields, all
create a whole that is in sone sense greater than the
i ndi vidual parts, that having themall together
creates a feeling that allows you to understand what
it would have been like to live on a back country
farmin 1845, a situation that has very few replicas
here in the nodern day. If we're to understand their
hi story and understand what it would be like to live
at that point in time, then that setting is

inportant. And nmaintaining the integrity of that
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setting woul d be sonmething that they woul d address.
How you mtigate that then beconmes a challenge. And
there are different ways to do it. There have been
various mtigative neasures that have been used
around the country for that sort of thing, and
they're tailored to the resource setting, to the

i mport ance.

At Cettysburg, they have nmintai ned
the fields and the walls as best as they can as they
were during the Battle of Gettysburg. And
mai nt ai ni ng what the Peach Orchard area | ooked |ike
Is very, very inportant because that is such an
essential part of Anmerican history, and Pickett's
Charge and so forth. The level of significance there
raises the bar for the desire to maintain a certain
kind of integrity. Oher areas, the bar would not be
as high. And that's why | say it's subjective. And
it would be a natter of negotiation anong the
parties, and they do the best they can.

CHAI RVAN GETZ: M. Harrington.

MR, HARRI NGTON:  Yeah, but to foll ow
up on that, just a couple of process questions, if
you can help ne with them and then follow up

coments to what you were just discussing.
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This Section 106, that's a federal
| aw?

MR BO SVERT: Yes, Section 106 of the
H storic Preservation Act of 1966, as anended.

MR. HARRI NGTON: And that process
woul d go forward whet her there was an SEC or not.

MR. BOA SVERT: Yes.

MR, HARRI NGTON: Are there also
i ndependent | aws that would require the Departnent of
H storical Records to do sonething on this? Let's
just say it wasn't a power plant, so SEC wasn't
I nvol ved.

MR, BO SVERT: You nean the D vision
of Hi storical Resources.

MR. HARRI NGTON: Resources. |I'm
sorry.

MR. BO SVERT: No. To back up just a
little bit, the D vision of H storical Resources does
not have any permtting authority. Oher state
agenci es do have permtting authority. The Division
of Hi storical Resources does not.

MR. HARRI NGTON: Ckay. So the 106
process is going to go forward, regardless of what

this Comm ttee does or whet her we even exi st.
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MR. BO SVERT: So long as there is a
federal involvenent, yes.

MR, HARRI NGTON: And that federal
i nvolvenent is, in this case, because the Arny Corps
of Engineers is involved with the permtting?

MR. BO SVERT: Yes, with the nmgjor
facility and also with the interconnector and
subst ati on.

MR, HARRI NGTON: Al right. Thank
you. That helps a lot. [It's just kind of hard to
followin all this stuff.

Wth a followup to M. Steltzer's
comment, | think maybe we could take a specific
|l ook -- | know we were probably planning on doing the
condi tions separately. But since this is a single
issue with a single condition, Public Counsel --
basically, the concerned that he's expressing is that
Counsel for the Public proposes hat any proposed
mtigation -- and this is post-certification, because
it's not going to happen before then -- for adverse
effects on the region's historical resources that the
Appl i cant nakes be subject to fornmal review and
approval by the Commttee, and that the Conmttee

retain jurisdiction to order additional mtigation.
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| just think we should probably deal
wth that thing right now | seemto think that it's
unnecessary if the federal lawis going to require
this 106 process to go, regardless, and there is
going to be invol venent, as you' ve said, by the --
let's see -- Division of H storical Resources. |
nmean, they're the experts. | don't see that this
Commttee is going to add any val ue by saying to send
what ever those mtigation things back. | think they
can just turn around and say, what do you think? And
you're going to say, well, | already agreed with
them So we're going to say, all in favor, aye. So
why go through the effort of doing that? So |I'mjust
saying we coul d probably clean up that one here and
just, you know, informally say that it's not
necessary. That's on Page 11 of the Applicant's
Response to Proposed Conditions, under Hi stori cal
Sites.

CHAI RVAN GETZ: Let ne lay out a
coupl e of things before we get to that, because |
think one thing that may be hel pful is to actually
read what happened in the Lenpster case, which |
think is nore simlar to here than the Ganite

Rel i abl e case, where in the Ganite Reliable case it
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was a nore renote area.

But in the order in Lenpster, on
Page 29 it says, "The Conmittee recogni zes that the
di scovery and identification of historic sites and
cultural resources can be a fluid process. Thus,
certain conditions are necessary to ensure that
construction and ultimte operation of the proposed
facility does not interfere with any historic sites
or cultural resources. In this regard, the
Applicant, as a condition of its certificate, will be
required to: 1l)continue its consultations with the
DHR and conmply with all agreenents and nenbs of
under standi ng with that agency; 2) conplete its Phase
1A archeol ogi cal survey and provide copies to DHR and
the Comm ttee; and, 3) undertake a Phase 1B
archeol ogi cal survey in all archeol ogical -sensitive
areas and file the reports of the survey with DHR and
the Commttee. Additionally, in the event that new
information or evidence of a historic site or other
cultural resources are found within the project site,
the Applicant shall imrediately report said findings
to the DHR and the Commttee. The foregoing
condi tions shall attach to the Certificate of Site

and Facility.” And then it concludes by saying, "The
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Comm ttee hereby delegates to the DHR the authority
to determ ne what nethods, studies, surveys or other
t echni ques, practices or procedures shall be enpl oyed
in conducting the Phase 1A and Phase lone surveys,
and any further surveys, studies or investigations in
the event that archeol ogical resources are discovered
at the project site.™

So that was the condition that was
applied in that case. And as M. Harrington points
out, Counsel for the Public goes in a slightly
different direction and proposes that any proposal
for mtigation for adverse effects on the region's
hi storical resources that the Applicant nakes are
subject to formal review and approval by the
Commi tt ee.

And there's also two other, what |
take to be historic sites-rel ated proposed
conditions, and they come fromthe
Butt ol ph/ Lewi s/ Spring intervenor group. And one
proposes that the Applicant pay fees and hire a
consultant to handle all aspects of the nom nation
process of any buildings deened eligible for the
Nati onal Register. Property owners will be consulted

as soon as properties are determned to be eligible
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and continue to be part of the process, provided they
are in support of their property being a part of the
Nat i onal Regi ster; and al so, a proposed condition
that the Applicant pay the Town of Rummey the sum of
$75,000 to be used specifically for renovations to
their Rummey Hi storical Society, or the Byron G
Merrill Library, both of which would be part of the
Rummey Hi storical D strict, should they be deened

el igible.

So we have to, | think, consider at
| east how this i ssue was approached in Lenpster and
three different types of other conditions that would
be proposed.

And one thing I would ask Dr. Boisvert
is, with respect to the condition that was applied in
Lenpster, does that, you know, from your
perspective -- well, how does that work, if we were
to apply it here? Does that nmake sense or not nmke
sense?

MR BO SVERT: Yes, it does nake
sense. | was contenpl ati ng nodi fyi ng the | anguage,
because the archeol ogi cal aspect is no longer in
play. But nodifying it appropriately and

recommendi ng that as a condition, it keeps DHR
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involved. It naintains the process in the event that
Section 106 would no | onger be applicable if the
desi gn changes, which is also a possibility. And
that's what | had antici pated be a suggestion, that
it conmes back to the SEC instead of to the Commttee.
Maybe |''m being too picky. But we're a Subcommttee
of the Commttee. And | was wondering, did he really
mean for it to cone back to the Commttee, which is

t he body above us, as | understand it, or this
Subcommi tt ee.

CHAI RMAN GETZ: You're tal king there
about Counsel for the Public's condition?

MR. BO SVERT: Yes. And | can see a
benefit to that. But that's the | arger issue. |
think it's nore for a precedent. And I'd like to
just get feedback fromother Commttee nenbers, to be
honest with you -- Subcomm ttee nenbers.

CHAI RVAN GETZ: Wth that piece --
well, I"'mjust trying to think through what the
process would be. Is it fair to say that a condition
li ke the Lenpster condition is kind of a baseline,
and these other three conditions --

MR. BO SVERT: Yes.

CHAl RVAN GETZ: -- are additive to
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that? They're not really inconpatible with it --

MR BO SVERT: The basic condition --

CHAl RMVAN GETZ: Wait, wait. Just one
person at a tinme, or Sue's not going to get this.

So, dependi ng on how we approach the
baseline, then it's a question of you could pick or
choose anong any of those other three, and they coul d
ei ther be added on or not added on, and it wouldn't
be problematic, in terns of how you would -- how
things would be adm nistered. It's just a question
of what the Commttee's preference is in terns of
conditions to apply. Is that fair?

MR. BA SVERT: Yes.

CHAI RVAN GETZ: GCkay. M. Harrington.

MR. HARRI NGTON: M. Chairnman, |I'm
just trying to follow this. You nentioned this a
couple of tinmes now, and |I don't understand how it
works. You said that in the Lenpster case sonething
happened that -- and | won't read the whol e big nane
of it, but just refer to it as Section 106 no | onger
applied. Wat happened to Lenpster and what woul d
happen here to nmake that occur, or could happen here?

MR TACOPINO | think that's a | egal

question, M. Chairman, if | can answer it.
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If there is a federal statutory
i nvol venent of an agency -- in Lenpster originally,
if you recall, they cut down a nunmber of wetl ands.
There was Arny Corps of Engi neer invol venment
initially because of the anount of wetlands that was
i nvol ved. And when they cut those wetl ands out by
elimnating --

(Court Reporter interjects.)

MR ITACOPINO By elimnating the
wet | ands, they cut out the federal involvenent.

MR. HARRI NGTON:  They becone non-
jurisdictional to the Arny Corps of Engi neers?

MR ITACOPINO Right, sothat it left

themonly dealing with the state Division of H storic

Resour ces.

In this particul ar case, the Arny
Corps is involved because of the programmatic -- and
M. Scott can correct ne if I"'mwong on this -- but
because of a programmatic -- | think it's Section
404, a progranmmatic permt for water quality -- or at
401.

MR. SCOTT: 401.
VR. | ACOPI NO So it's -- there's no

specific permt that they have to get federally.
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However, there is a programmatic permt across the
state for this type of devel opnent, and that invokes
the Arny Corps of Engineers' jurisdiction for the
pur poses of the National H storic Preservation Act,
Section 106.

MR. HARRI NGTON: But Lenpster didn't
have this 401 requirenent --

MR, | ACOPI NO. No.

MR, HARRI NGTON: -- because of the
size, the location.

MR. | ACOPI NO Because they cut the
wet | ands out .

MR. HARRI NGTON: Oh, okay. And is
there any other -- other than the statenment in 16 --
| mean 162-H: 16-1V(c) that says "will not have an
unr easonabl e adverse effect on esthetics, historic

sites, air, water," et cetera, is there any other
statutorial authority for the State of New Hanpshire
to look at historic sites, or are these the only
thi ngs we have going, is just this unreasonable
adverse effect on historic sites?

MR I ACOPINO There is no permtting
authority to the State of -- well, to the D vision of

H storic Resources, anyway, Wth respect to historic
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sites. However, this Commttee is specifically

aut hori zed to determ ne whether or not there are

unr easonabl e adverse effects on historic sites. And
also within the statute you can nake conditions that
woul d assure that there are no other such adverse

ef f ects.

MR, HARRINGTON: |'mjust trying to
find out the basis for this. For exanple: Let's say
this was a project that was not an energy facility
t hat was covered under 162-H Is there, then, any
other state statute that says, if you' re going to,
you know, put in a 500-acre golf course devel opnent,
that you have to do sonething with historic sites?
O would that only be covered if the federal 106
statute was i nvoked?

MR | ACOPI NO | think Dr. Boisvert

MR. BAO SVERT: |In that regard, in our
| egi sl ation, RSA 227-C, | think it's colon nine --
227:C, that other state agencies shall cooperate and
assist with the DHRin identification, protection, et
cetera, et cetera of the historic properties.

MR. HARRI NGTON: Ckay. | just wanted

to make sure there was sonething el se there instead
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of these couple of words that --

MR ITACOPING | guess it woul d best
be described as "consultative authority"; right?

MR. BO SVERT: Ri ght .

MR. HARRI NGTON:  Thank you. That
hel ps.

CHAI RVAN GETZ: M. scott.

MR. SCOTT. To clarify in nmy own m nd,
agai n, Counsel for the Public, on Page 10 of his
cl osi ng nenorandum he's asked us, the Site
Eval uation Conmttee, to retain jurisdiction over
this issue. | guess ny questionis: |If we were to
put conditions such as Dr. Boisvert has suggested,
woul d there not still be a venue, if sonebody was
aggri eved by that, to cone back to SEC?

MR | ACOPINO Well, depends if
they -- sonebody can always report a violation of a
condition of a certificate, which the SEC can then
determ ne how you want to proceed on that and invoke
enforcenent jurisdiction if you chose. However, it's
goi ng to depend upon what the certificate contains.
|f they're doing sonething that's not a viol ation of
the certificate, but still people otherw se deemit

to be unreasonabl e or having an unreasonabl e effect,
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it's going to be tough for the Commttee to enforce
sonething that's not in the certificate.

MR SCOIT: | ask that question
because | think, simlar to M. Harrington, for the
Commttee to retain jurisdiction where there's a
state agency who that's their expertise, | can't
i magi ne a situation either where the state agency
woul d say this makes sense and this doesn't, and
we're going to do sonething different. So |I just say
that to informthe Commttee.

CHAI RVAN GETZ: Well, let nme just ask
M. lacopi no whether he reads this the way | think it
reads. |If you |look at what the Commttee did in
Lenpster was del egated authority --

MR | ACOPI NO  Yes.

CHAIl RMAN GETZ: -- and it sounds |ike
what Counsel for the Public is basically saying don't
del egate authority, retain jurisdiction with
yourselves. You think -- is that a fair --

MR I ACOPINOG  Yeah, | think that's
sort of -- he's added an extra | ayer over and above
what we -- what this Conmttee did in the Lenpster
case. | don't recall -- and | know you have the

deci sion there, M. Chairman. | don't recall a
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specific reference to retaining jurisdiction in the
Lenpster docket. | don't recall such | anguage. And
as |'ve reported to you all earlier in these

pr oceedi ngs, you do have the authority to delegate to
a state agency, and also to prescribe the nethods and
nmet hodol ogy and techni ques that the agency nay use,

if you want to be that specific.

CHAI RVAN GETZ: | think the way I
woul d read Lenpster is that they were to continue to
file reports with the Comnmttee. But it |ooks |like a
del egati on was nmade -- of authority was nmade to DHR
| don't read it with an expectation that there would
be something simlar to what Counsel for the Public
Is saying, that there would be further decisions
required by the Commttee.

MR | ACOPI NGO And one other
condi tion. You haven't spoken about this as a
condition, M. Chairman. |'Ill just point out that
it'"s in the record. It is on Page 12. It is the
Applicant's response to Public Counsel's condition.
And there, the Applicant suggests as a condition that
they could support a condition that the Subcommttee
condition the certificate on the Applicant conti nuing

in the US. Arny Corps of Engi neers/DHR consultation
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process. And if those agencies determ ned there are
adverse effects on historic properties, the

Subconmm ttee can require the Applicant to conplete
the mtigation nmeasures required by the Corps of

Engi neers and DHR, as SEC did in the Lenpster docket.
So thereis a-- 1 nean, it's not -- it's not brought
out as brightly as a condition. But in their
response to Counsel for the Public's condition, that
is sort of a condition that they have suggested that
the Comm ttee nust consider as well.

(Pause as Chairman reads docunent.)

CHAI RMVAN GETZ: |1'd ask Dr. Boisvert.
Wuld the -- well, two things: Wuld what the
Appl i cant proposes neld wth the approach in
Lenpster, or would it be inconpatible if it didn't,
and would it nake sense to? What's your view on
t hat ?

MR BO SVERT: | |ooked at both, and
ny reaction is to go wwth the nodification of the
condition in the Lenpster condition. It retains the
role with DHR and to follow DHR s determ native
nmet hod of studies, procedures, et cetera, which says,
tilted to DHR, sort of |ike what we just discussed in

terns of New Hanmpshire Fish and Gane and t he federal
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WIildlife Service, where it was in consultation wth.
But this is different than the Section 106 process.
But in a sense, it parallels our approach on that
particular condition with the avian and bat
situation. That would be ny first preference.

CHAI RVAN GETZ: To go with the
Lenpster-type condition al one.

MR. BAO SVERT: Yes. And in part
because -- and | don't anticipate it in this
situation. But, you know, belt and suspenders, as it
were, that we'd still want to see consideration for
mtigating the adverse effects on historic
properties. W have the federal process in play.
This just is the backup to it, in nmy mnd.

CHAl RMVAN GETZ: M. Steltzer

MR STELTZER |'mjust interested
about following up a little bit on what M. Scott was
bringi ng up about these aggrieved parties. And he
talked a little bit about the negotiation that goes
on. And | was wondering if you could just expand on
t hat and whet her the property owners who woul d be
af fected and have an adverse inpact on their property
were included in those negotiating processes.

MR. BO SVERT: Yes. They're known as
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"consulting parties"” in the process, and they are
consulted. And even if they're not officially
stepping forward, it is part of the process. DHR
seeks public input fromthe public in general and
property owners, or, say, nenbers of a historica
society which owns a historic property, not direct
owners. Yes, it is part of our process, and it is
part of the obligation. And in a very real-world
sense, for things |like historic preservation, it does
not happen unl ess there's community support.

MR STELTZER |Is there a situation
where the town itself could be one of those
consulting parties as well?

MR. BA SVERT: Yes.

MR, STELTZER  Ckay.

MR BO SVERT: And in fact, in sone
communities there are official structures for that.
Certified Local Governnents, which is a federal
program Communities are certified as to having
possession -- they have within their comunities
hi storic properties, and they al so have historic
di strict comm ssions and appropriate nmeasures to
protect their historic properties. And they have a

role to play. And in fact, they get 10 percent of
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the federal noney that is directed to each state. It
has to be re-granted to the Certified Local
Governnent. So there are very official processes if
communities want to get into it. But they can be

i nvol ved, regardl ess.

MR STELTZER: And that decision is
made by DHR, whether that party is participating as a
consulting party or not? O is there an appeals
process to that?

MR BO SVERT: For a consulting party
status in a Section 106 process, they cone forward
and they're recognized. And, in fact, DHR cannot say
you cannot be a consulting party. They're recognized
by the federal agency. And it's a very |iberal
standard. And for archeol ogical situations, which
don't apply here, the agency is directed to contact
the tribes and invite themin. And they have an
explicit obligation to invite Native Anerican
comentary if there's Native Anerican sites invol ved.
It happens that's not the case here.

CHAl RMAN GETZ: M. Harrington.

MR. HARRI NGTON: | guess just anot her
i nformati onal question. Under this Section 106,

agai n, does the DHR have mandatory invol venent in
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that? |Is that required?

MR. BO SVERT: Let ne turn it around a
little bit. It is required that the federal agency
seek consultation with and coments fromthe state
hi storic preservation officer. The state historic
preservation officer in New Hanmpshire is the director
of the Division of Historical Resources. Each state
| odges it however they see fit. So the D vision of
H storical Resources is obligated to be part of the
process, and that is because the federal agencies
required it to get comments. And this is a program
that's been in existence for quite sonme tine. It has
its own set of procedures. CFR 800 covers that. And
there is a very extensive protocol to execute this
process. So the short answer is yes. Not quite the
way you stated it, but yes.

MR. HARRINGTON: So it sounds to ne,
then, if this 106 process is applicable to this site,
whi ch appears it is, and wll stay that way, that it
gets the involvenent of DHR to the sane extent that
some ot her project that wasn't -- that didn't involve
106, for exanple, that required permtting by a New
Hanpshi re agency. But you said earlier that they

have to consult with DHR on these i ssues and so
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forth.

So, you know, after seeing the
presentations where this 106 process results in
soneone finding out that sonme guy fromthe Lewi s and
d ark Expedition noved to M ssouri and di ed penniless
because of the earthquake, and many pounds of cheese
were produced in 1862 or whatever, | think it's so
extensive, | don't see the need to put on any
additional requirenents. Just sinply say that the
Applicant will conplete and -- let ne ask one nore
question. Does the 106 process, | assune, involve
sone approval by the federal governnent or sone
agency? You just don't go through it. In other
words, at the end of the process, if the, whatever
the official federal agency is, says you need to do
the followng five mtigations, they have to do those
in order to go forward with their project?

MR. BAO SVERT: Yes. To back up a
little bit, the short answer is yes. The federal
agency is required to go through the process. |If
there's a dispute, the comunity -- the SHPO
what ever, disputes the findings of the federal
agency. It is then brought before the Advisory

Council on Hi storic Preservation, which is conposed
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of Cabi net-|evel individuals, the architect of the
Capitol, people appointed by the President. It is
the only agency in the federal governnment which can
sue the federal governnent w thout asking perm ssion.
And t hey have done that in one case.

So it goes before them It is a
possibility, an outcone of the Section 106 process,
that there can be a finding of adverse effect on a
significant property, and the federal agency can say
t hank you for your opinion, we're going to destroy
the buil di ng anyway. They can do that. That's when
you appeal to the Advisory Council. It does not
happen often. It is an outcome, a potential outcone.
The process is designed for elaborate consultation
and efforts to find solutions, and it's
extraordinarily rare that it happens. But it does
happen.

MR. HARRI NGTON: Wl l, | guess ny
poi nt - -

CHAl RVAN GETZ: M. Harrington, let ne
just ask, is the inportant of your question basically
that, is there a sinpler way to propose a condition
rather than the way it was proposed in Lenpster?

MR. HARRI NGTON: Yeah. Basically what
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| ' m saying, fromeverything |I've heard about this
106. That covers everything you could possibly think
of. So just sinply say that the Applicant nust
conply with the requirements of 106 and get whatever
permt or do whatever mtigation is out of there and
end of discussion. | don't think we need to put any
other ternms on there. The federal |aw seens to have
it covered conpletely, independent of anything this
Commttee's going to do, anyways.

CHAI RMAN GETZ: M. Ilacopi no, do you
have a view on that, whether --

MR, | ACOPI NO. | think that's
essentially what your Applicant is saying as well, is
that you can condition themto conplete the 106
process and conply with the mtigation required by
t he Corps of Engineers, with the consultation of DHR

CHAI RMAN GETZ: So, effectively, one
way of looking at it is in the Lenpster case, the
order went into unnecessary detail, in terns of the
condition that it inposed? O what's the best way of
vi ewi ng that?

MR | ACOPI NO Depends what you nean
when you say "unnecessary." The Subcomm ttee that

sat on Lenpster found that to be necessary, at |east
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in order to nake sure that the process -- that the
project did not adversely affect -- unreasonably
adversely affect historic sites. | nean...

CHAl RVAN GETZ: Well, take off the
table any kind of qualitative judgnent, whether it
was necessary, unnecessary. But --

MR I ACOPINO Was it nore than was
requi red by statute? Probably, yes.

CHAl RMAN GETZ: But just as a --

MR. | ACOPINO More than required by
existing law. |'msorry.

CHAl RMVAN GETZ: Greater versus | esser
detail to get to the same end?

MR I ACOPING Yes, | would assune
that. It eventually did reach the sanme end, because
in Lenpster they got through. They negotiated their
mtigation and cane to, as | understand it, a
menor andum of understanding with the DHR and settl ed
any mtigation differences that they had, which, as
understand the process, is what, even in the 106
process with the Arnmy Corps, is really what they
strive for -- if there is a dispute over what the
mtigation would be, there will be, for lack of a

better term a nediation type of process where Arny
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Corps, DHR, the Applicant, any other consulting
parties -- and in the Lenpster case, we actually had
the Town of Lenpster involved in that. | was
actually there, as well. And we had a nedi ati on

session basically to resolve any differences. And ny
under st andi ng about the 106 process is that it
strives for the sane sort of result, so that at the
end, rather than having a hearing before an advi sory
counci |, you have an agreenent anongst the parties.
CHAI RMAN GETZ: Wat |'msensing is, |
t hi nk, sone agreenent anong the nenbers that a
Lenpster-type condition with respect to historic
sites may be appropriate. Wat we may be struggling
wth is what's the appropriate | anguage. And in sone
respects, you know, | guess | would turn to Dr.
Boi svert to nake a notion. But | think, whether it's
in greater detail or |lesser detail, | don't have any
strong preference nyself, but it's nore a question of
what -- do you have a proposal for which way to go?
MR. BO SVERT: Yeah, | can nake a
notion with the condition. And having nade that,
we' |l have nore discussion. So whatever | would like
to say will cone out -- | guess, at your pleasure,

shoul d we have the di scussion in nore detail now
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before | submt the condition, or would you prefer |
submt the condition and then we can discuss it and
carry forward?

MR. | ACOPI NO. M. Chairnman, | don't
think you need to do it in a formal notion.

Maybe if you could just tell the
Comm ttee what you're thinking about as a condition
and then discuss that before we get into formally
adopti ng a no-unreasonabl e- adverse-effect issue.

MR BO SVERT: Al right.
Not wi t hst andi ng cutting to the chase, in doing the
process, infornmation needs to be brought forward, the
Project Area Formand so forth. And M. Harrington
made reference to a trenendous anount of detail was
done and so forth. But sonetines the consultants
will apply an awful lot of effort to an area which
t hey need not do. | agree the fell ow who went off on
the Lewws and d ark Expedition and so forth, that was
an interesting interlude. But they failed to satisfy
the needs for the Project Area Form provided a | ot
of one kind of information, but not necessarily what
t hey needed for the other; hence, going through three
rounds, which is why | think there needs to be a

condition to nmake sure that the process wll apply.

{ SEC 2010- 01} [ MORNI NG SESSI ON ONLY] { 04- 08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

50

The Lenpster project changed, and the
menor andum of under standi ng had to be anended and so
forth. And | believe that, you know, hypothetically,
this coul d happen, or sone other eventuality. So |
woul d suggest that we put in a condition that they
conti nue consultation with the DHR  There is a
Section 106 process. But | believe it's inportant
that there be the assurance of continued
coordi nati on, regardl ess of other federal processes.
It is before the SEC, that we shall ensure there w |l
be no unnecessary adverse effects. And we need to
pay attention to that requirenment for ourselves. So
that's why |I' m suggesting that condition.

As for the additional conditions
suggested by the intervenors, | believe that is
getting ahead of the process. Those kinds of
conditions m ght be the outcone of getting the full
i nformati on of what are the adverse effects, what
properties wll be adversely affected. There may be
12 significant properties and districts, but only 2
m ght be affected. W don't know which two yet. |
think that specifying a certain anount of noney for
investnent in rehabilitating a building or sonething

li ke that is potentially ahead of the process,
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al though | do recognize that in Lenpster there was a
donati on of $10,000 to the Lenpster Historical
Society. But | would not want to presume at this
point in time that $75, 000 i nvestnent of noney -- or
expendi ture of noney woul d be the appropriate
mtigated neasure in this instance because we haven't

got that far yet.

CHAl RMVAN GETZ: Wll, in terns of
process, | suggest that we deal with the baseline
condition and have a vote on that. Then we'll turn

to a discussion of the Public Counsel condition and
the two other conditions by the intervenor group, and
then just have a -- after discussion, have an up or
down vote on those three other conditions.

So, any di scussi on about what Dr.
Boi svert just had to say, in ternms of the -- sounds
li ke where he would go with the proposed condition?

MR. HARRINGTON: |I'mstill not sure
what the notion is, what exactly -- do we have a
noti on?

CHAI RMAN GETZ: W don't have a notion
yet. But | think it sounded |like, M. Harrington, in
ternms of the greater versus |esser detail issue, |

think that Dr. Boisvert is |eaning toward nore detail
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and nore simlar to the Lenpster condition than you

wer e suggesting, for a condition with | esser detail.

M. Scott.

MR SCOIT: I'mfine with that
sentiment. | just wanted to add, al so, on Page 30 of
the Lenpster decision, on the top -- | think this is
hel pful, too -- it says, "Additionally, in the event

that new i nformation or evidence of an historic site
or cultural resource is found, the Applicant wll
report to DHR and the Commttee.”" And | think that's
hel pful , too, because in the event that sonething's
undi scovered, so to speak, it doesn't require the
Commttee to do anything, but it lets us be aware of
that so we could elect to do sonething. And | think
that's a good condition to have in there al so.

MR BO SVERT: | agree. And this is
relatively standard. It's especially relevant to
archeol ogi cal resources. There are nany situations
where the work has been done in good faith, up to
standards and so forth, and it just happens to be
sonmet hing that was m ssed. And it's not connon.
It's a low, a very |ow, but very predictable
probability. And that is a standard inclusion that

needs to be there.
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MR. SCOTT: And getting ahead of the
di scussion, | know we're going to discuss Public
Counsel 's request a little bit |ater.

This to nme would nean there's even
| ess need if we can do sonething like that to have
the Commttee retain jurisdiction.

CHAI RVMAN GETZ: Any ot her discussion?
Are you ready to nake a noti on?

MR BO SVERT: All right. So | nove
that the Site Evaluation Commttee find that G oton
Wnd Park will have no unreasonabl e adverse effect on
historic sites, subject to the follow ng condition:
that the Applicant, as a condition of this
certificate, wll be required to continue its
consultations with the Division of Historical
Resources and conmply with all agreenents and
menor anduns of understanding with that agency.
Additionally, in the event that new i nformati on or
evidence of a historic site or other cultural
resource are found in the project area, the Applicant
shall imediately report said findings to DHR and the
Commttee. The foregoing condition shall attach to
the certificate of site and facility. The Conmmttee

hereby del egates to DHR the authority to determ ne
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what net hods, studies, surveys, or other techniques,
practices and procedures shall be enpl oyed.

CHAl RMAN GETZ: W have a second? M.

Steltzer

Any further discussion? M.
Har ri ngt on.

MR. HARRI NGTON:  Yeah. As | think
peopl e have figured out by now, | don't support this.
| think it goes -- it's way overkill. W are

aut hori zing a departnent authority which it doesn't
have under state |aw, basically, by saying the
Appl i cant nust go along wth what they say and
menor andunms of agreenent and so forth and so on.

So | guess |I'd offer an anmendnent to
that, to the effect I'"'mnot going to give it the
vote: The Applicant shall follow and conply with the
Section 106 process and any required mtigation
measures. Should the DHR feel these mtigation
nmeasures wll not protect historical sites from
unr easonabl e adverse effects, they shall report this
to the SEC, who will take action as necessary, and
then leaving the part in that tal ks about reporting
any new historical sites being found.

CHAl RVAN GETZ: Well, any ot her
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di scussi on about that? M. Hood.

MR HOOD: Well, | would agree that we
can do sonmething a little sinpler along the Iines of
what M. Harrington said. And | think -- and Dr.

Boi svert can correct ne -- | think if we got
sonething into there that just said you have to have
a successful conpletion of the Section 106 process, |
think that would cover a | ot of things.

W do a ot of stuff with DHR at the
Department of Transportation, and that's a |lot of the
| anguage that's in those things. As | said, you have

to have a successful conpletion of the Section 106

process. It doesn't dictate whether it's going to
be -- you know, what's going to happen, you know,
good for the Applicant or bad. It just says you have

to conplete that process. And that's part of the
work that has to be done that allows for the Advisory
Council involvenent if necessary. It covers al
things Dr. Boisvert was tal king about. It doesn't
specifically talk about all the possibilities, but
all the possibilities are still there.

CHAI RMAN CGETZ: Dr. Kent.

DR KENT: As a followup to that,

that's what | was a little confused about. If we
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conmpl ete those 106 processes, doesn't it obviate the
Applicant agreeing to do what you stated in your
notion to continue to talk to DHR?

MR BO SVERT: It does. However, in
the event that there's no Section 106 requirenent,
then we'd be on a different footing. Now, as I
understand the anendnent, it would foll ow the
process. And | would interpret that -- and counsel
can correct ne if I"'mwong. | would interpret that
to nmean, even if there were no federal agency
requi renent, there are situations where Section 106
requi renents are applied, in terns of the only area
that the D vision of H storical Resources has
permtting authority, and that is for archeol ogi cal
i nvestigations on state and nmunici pal property. The
state archeol ogi st nust review the proposal to do the
archeol ogi cal work, decide if it's being done by
qualified personnel, et cetera. And the federal
requi rement processes are applied there to a state
undert aki ng, okay. As | understand his anendnent,
and what M. Hood is suggesting, that this process
woul d apply even in the absence of the requirenent of
federal agency involvenent. Now, basically using it

as the tenplate of how things wll be done, there's
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sinply no federal agency. But that is how I
under st and your anendnent. | don't know if that's
the intent.

MR. HARRI NGTON: That was ny intent,
because - -

MR. BO SVERT: Ckay.

MR. HARRI NGTON. -- let ne just
explain why. Because the only thing | see in our |aw
is this will not have a reasonabl e adverse effect on
hi storic sites. W don't have anything to base what
that neans. Apparently, this process is out there
and it's been used, and it nore than likely will be
used on this project because it's going to be
required to be used. So | would say if for sone
reason the design changes and it's not required, use
that as the basis for naking the determ nation,
because we don't have anything el se to use.

CHAI RMAN GETZ: | guess I'mreally
having a tough tine discerning the substantive
di fference between the notion and the anmendnent, in
terms of what would actually occur. And, you know,
it may be very possible |I'm m ssing sonething. But I
don't know if --

MR. HARRI NGTON:  Well, if you could
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read the beginning of the notion where it tal ked
about that the Applicant will deal with DHR with
nmenor anduns of under standi ng or sonething to that
ef fect.

MR BO SVERT: [|'mreading fromthe
conditions fromthe Lenpster fi ndings.

MR, HARRI NGTON:  Ckay.

MR. BA SVERT: "The Applicant, as a
condition of the certificate, will be required to
continue its consultations with DHR and conply with
all agreenments and nmenos of understanding with that
agency. "

MR. HARRI NGTON:. | guess |I'm not sure
what that does. That's what --

CHAI RMAN GETZ: Well, | guess |
took -- well, does that nean that they basically keep
pursui ng the 106 process, effectively?

MR. BA SVERT: It includes that, yes.

CHAI RVAN GETZ: And maybe sonet hi ng
el se.

MR BO SVERT: |If there's no 106
process -- if the requirenent to adhere to Section
106 is not there, for whatever reason, then they

would still need to cone to the DHR
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CHAI RVAN GETZ: But the 106 process is
there because there's a requirenent of a 401
dredge-and-fill permt.

MR I ACOPINO Yes. But | think what
Dr. Boisvert's concernis, as in Lenpster, if for
sone reason there's a change in design, that
elimnates the federal jurisdiction for the 106
process.

MR. BO SVERT: O a change in the
adm ni strative opinion. The Arny Corps of Engineers
may decide that the permt's not needed, for whatever
reason. | discovered, nuch to ny surprise, that
Boston Harbor is not a navigable corridor. According
to the Arny Corps of Engineers, it is not a navigable
body of water because the U S. Congress says so. And
Lake W nni pesaukee i s not.

MR. I ACOPINO | have no | egal opinion
on that.

MR. BO SVERT: Lake W nni pesaukee is
not a navigable water for the sane reason.

CHAl RMAN GETZ: Nor a Great Lake.

MR BO SVERT: Well, that's not
debat abl e.

But it is -- in addition to changi ng
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the construction design, there are other, for |ack of
a better word, bureaucratic situations where it m ght
apply.

MR. HARRI NGTON: Wl l, | guess what
|"mtrying to do is not inpose, over-inpose naybe the
sane thing redundantly. 1'd be willing to say,
provi ded that the Section 106 process still applies;
if not, then we can go to Plan B. But | just think,
as long as that applies, it wuld seemto cover
everything. Plan B would be his anmendnent, or his
original plan. But it looks to ne as if this is
going to apply. It seens |like on the basis of having
dredge-and-fill permts and all those water crossings
and the various things tal ked about there -- and
M. Scott maybe can voice an opinion on that -- but
seens difficult for me to see how they would be able
to get away fromthe, what is it, the nine water
crossi ngs when they're getting involved with G oton
Hol | ow Road.

MR, SCOTT: | would say it probably
woul d apply. But, again, it's not inpossible that
they could do sonmething different.

MR. HARRI NGTON: Wl |, nmaybe we coul d

put it that way, then. Provided Section 106 applies
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or has jurisdiction, whatever the legal word is. And
then the next paragraph, if Section 106 is found not
to apply, then we just use the exact words he said.

CHAI RMVAN GETZ: But isn't that
essentially what he's saying in the first instance?

MR. BA SVERT: That was ny intent.

CHAI RVAN GETZ: I think that's the
inmport of the first section, to continue its
consultations with the DHR, conply w th al
agreenents and nenos of understanding with that
agency, that it subsunes that 106 is in there; and if
it's not, then you drop back to what you were calling
the second step. | think that's --

MR. BO SVERT: | ncluding the Section
106 process neets the conditions. |If there's no
Section 106 process, this condition carries forward
wth a less -- probably |less structured, formally
structured, which may be a good thing -- a |l ess
structured approach. But that was ny intent. |
think that this is a simlar -- | nean, | think we're
in agreenent in principle, but I think that this is a
crisper way to do it, a nore efficient way to draft
t he condition.

MR. HARRI NGTON: Let ne put it this

{ SEC 2010- 01} [ MORNI NG SESSI ON ONLY] { 04- 08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

62

way: |s what you're proposing -- let's assune that
the 106 provision will apply, because it seens |ike
it wwll. So, assumng that is the case, is what

you' re proposi ng anyt hi ng beyond what 106 woul d
require, other than maybe the part about them finding
a new sonething? But | --

MR. BO SVERT: But that's a separate
thing that | think we would all agree should apply.
Frame your question again, please? | want to make
sure | --

MR HARRI NGTON: |If 106 were to apply,
what you're proposing, would it inpose any additi onal
requi renents beyond the requirenents of Section 1067?

MR BO SVERT: Can | ask counsel to
weigh in on this?

MR | ACOPI NO Under Section 106, the
Arny Corps of Engineers is directed to consult with
D vision of Historical Resources. So, although under
the 106 process the Applicant is -- it's a
three-way -- it's like a triangle. The Applicant is
consulting with both DHR and Arny Corps, but Arny
Corps has the authority under that statute. So,
again, inawy it is. | don't know what's in any

agreenents or nenorandunms of understandi ng that may
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exist at this point that may go beyond sonet hi ng t hat
the Applicant has already decided to do that goes
beyond the 106 process. But at this point, if it's
in an agreenent or a menorandum of under st andi ng,
they' ve already agreed to do it. So | think if your
concern is are we addi ng additional requirenents on
to them nothing nore than they've al ready agreed to.

MR. HARRI NGTON: Al right. That
hel ps quite a bit. Thank you. Let's try it again.

CHAI RMAN GETZ: And consistent with
what was done at a previous project that they've been
involved with, if you were to adopt the Lenpster --

MR, HARRI NGTON:  Yeah. Doesn't nean
we can't get that --

CHAl RMVAN GETZ: Absol utely.

MR TACOPINO Wasn't it the
agreenents and nenor anduns of understandi ng that was
causi ng you sone concern in --

MR. HARRINGTON: A little bit, yes.

CHAI RVAN GETZ: Ckay. So then,
reverting back to the original notion and the
second - -

MR HARRINGTON: |'Il w thdraw ny

amendnment .
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CHAl RMAN GETZ: So we'll call the
question. All those in favor of the notion, please
signify by raising their hand.

(Multiple nmenbers raise hands.)

CHAI RMAN GETZ: Al l those opposed?

(No nmenbers rai sed hands.)

CHAI RVAN GETZ:  Abst ai ned?

(One nenber rai sed hand.)

CHAI RMAN GETZ: Okay. So the notion
carries eight to zero, with one abstention.

All right. Let's nowturn to the
three other conditions. Any discussion about
the conditions proposed by Public Counsel ?

MR. HARRINGTON: [|'msorry. W're
tal ki ng about the Public conditions under H storic
Sites?

CHAI RMAN GETZ: Yes. So we're going
to go through Public Counsel's condition and then the
two conditions proposed by the intervenors. So, any
di scussion on -- well, we've had sone di scussions and
sone observati on about Public Counsel, but --

M. Scott.
MR SCOIT: In that case, | guess I'm

restating that | don't feel Public Counsel's request
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or proposal to have the Commttee retain jurisdiction
I S necessary.

CHAl RMAN GETZ: Any ot her di scussion

on that?

MR, HARRI NGTON: | agree.

DR. KENT: | agree al so.

CHAI RVAN GETZ: GOkay. Well, then,
let's -- ready for a vote on that? | guess as to the

proposed condition, all those in favor of adopting
t he proposed condition by Counsel for the Public
signify their agreenent by raising their hand.

(No show of hands.)

CHAI RVAN GETZ: All those opposed?

(Mul'tiple nenbers rai se hands.)

CHAI RMAN GETZ: It's unani nous that --

MR. HARRI NGTON: M. Chairnman, just so
we're clear --

(Court Reporter interjects.)

CHAI RMVAN GETZ: It's unani nous that
the condition is denied.

MR, HARRI NGTON: | just want to make
sure what we're referencing. | nean, this is on --
"' m | ooking at the April 5th one fromOr & Reno,

Page 11, Historical Sites, Request 3.
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CHAI RVAN GETZ: Yeah, which is the
sane as what's in Public Counsel's closing menorandum
and proposed condition at --

MR, SCOTT: Page 10.

CHAl RVAN GETZ: -- at Page 10.

MR. HARRI NGTON:  Yeah, he just didn't
nunber them Public Counsel.

CHAI RVAN GETZ: GCkay. So we need to
address, then, the proposed conditions.

|'ve taken a | ook at these, and |
think they're faithfully reproduced. But if everyone
has the April 5th response to conditions by the
Applicant, if you could turn to Page 2 and Request
No. 2, that the Applicant pay all fees and hire a
consultant to handle all aspects of the nom nation
process of any buildings deened eligible for the
Nati onal Register. |Is there any discussion about
t hat proposed condition?

M. Harrington.

MR. HARRI NGTON: | woul d be opposed to
this condition. | don't think it's necessary.

CHAl RMVAN GETZ: Dr. Boisvert, did
you -- I'mnot sure if you addressed that condition

bef ore.
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MR. BOA SVERT: No, | did not. Wuld
you prefer others weigh in first, or do you want
ny --

CHAl RMAN GETZ: Dr. Kent, did you have
sonet hing or --

DR. KENT: M comment is that the

condition we just approved would seemto subsunme this

request.

MR, BO SVERT: The condition that we
just approved could -- it could be a mtigation
neasure, that the effect is a -- |1 won't say a

comment, but it's certainly not an unknown mtigation
nmeasure to nonm nate properties to the Nati onal
Regi ster of Historical Places.

To delve into the weeds here of
details, there are two statuses: Eligible for
listing on the National Register and listed on the
Nat i onal Regi ster. For conpliance with the Section
106 process, you go through the effort to mtigate
the adverse effects if a property is listed or
eligible for listing on the National Register.
Eligibility is a shorter process that is basically
concurrence between the state historic preservation

officer and the federal agency. It does not require

{ SEC 2010- 01} [ MORNI NG SESSI ON ONLY] { 04- 08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

68

concurrence by the property owner. |It's just that
it's eligible. It's a condition. [It's a state of
being, as it were.

The listing on the National Register
does invol ve agreenent of the property owner in nost
circunstances. In sone districts it would not. But
for our purposes, it does. And being listed on the
Nat i onal Regi ster then confers upon that property

eligibility for certain kinds of considerations. For

instance: |If a property is listed on the Nati onal
Regi ster and is an i ncone-produci ng property -- say
it's a country store -- then, if a person proposes to

rehabilitate it, conplying with proper procedures
outlined by the Secretary of the Interior, they want
to, you know, restore the porch that used to be
there, repaint it, take off an addition that just
makes it -- that is not historic, then the person can
recei ve significant tax considerations, a 20-percent
tax consideration, for that investnent. |It's an
investment tax credit. It also nakes it eligible for
certain grant prograns, if it's listed on the

Nati onal Register of H storic Places. It does not
have those potentials if it's nerely eligible. So

t hose are sone di stinctions.

{ SEC 2010- 01} [ MORNI NG SESSI ON ONLY] { 04- 08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

69

This conditi on goes ahead of the
Section 106 process. So, for any buil di ngs deened
eligible to the National Register, it could very well
be that in the process there are X-nunber of
properties deened eligible for listing on the
Nat i onal Regi ster as part of these studies, but it
may be that one half one them are not going to be
adversely affected by the project. This would
require the Applicant to place on the National
Regi ster eligible properties that were not adversely
affected, which I think may be going too far. There
are situations where listing is considered to be the
appropriate mtigative nmeasure. But that's deci ded
on a case-by-case basis in consultation back and
forth between the state historic preservation officer
and the federal agency, and it would include the
property owner. For sone reason, the property owner
may deci de they do not want their property listed on
the National Register, for whatever reason.
think -- and the property owner's willingness is
integrated into this condition.

CHAI RMAN GETZ: Let ne al so just say,
then, I want to point out that these conditions are

in the intervenor group Buttol ph/Lew s/ Spring.
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They're also in their Attachnent A, what |'ve
described as two historic sites-related conditions.
They put it under the heading of Property Val ues, but
| think they are sonewhat related to historic sites.

So, is there any other discussion
about this proposed condition relating to the
Nat i onal Regi ster? M. Harrington.

MR. HARRI NGTON: Again, | think you
just explained there's a process that we're going to
go through. And if through that process this becones
when one of the mtigation nethods that everybody
agrees is the appropriate way to handle it, that's
fine. But if it doesn't, then putting this extra
burden on the Applicant to pay all these fees | think
i s unreasonabl e and shoul dn't be i nposed.

CHAl RMAN GETZ: (Okay. M. Scott.

MR SCOIT: | concur. It sounds -- in
ny opinion, | think the best route would be to | et
t he process happen naturally, rather than prematurely
have sonething in there. | guess it's unnecessary.

CHAI RMVAN GETZ: Well, let nme call the
question. All those in favor of adopting the
proposed condition by the Buttol ph/Lew s/ Spring

I ntervenor group with respect to the nom nation
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process for the National Register, signify your
approval by raising your hand.

(No show of hands.)

CHAl RMAN GETZ: Al l those opposed?
(Multiple nmenbers rai se hands.)

CHAI RMAN GETZ: I'll note that there

were no votes in favor, and it's unani nous to deny
t he proposed condition.

So then we nove on to the condition to
pay the Town of Rummey the sum of $75, 000 for
renovations to either the Runmey Hi storical Society
or the Byron G Merrill Library. Again, we've had
sone discussion on this. Any further discussion wth
respect to this condition?

MR. BO SVERT: | would have to say
that |'m opposed to it because it provides no
guidelines as to how it would be renovated. They
could do bad things with good intentions. It's a
little too | oose. And secondarily, it's premature as
to whether or not this would be an appropriate
mtigated neasure to adverse effects. And | think
this is -- it could be a mtigation neasure once it
goes through the process, but | think at this point

it's premature to specify this.
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CHAI RVAN GETZ: Ready to call the
question? Gay. Al those who are in favor of the
But t ol ph/ Lewi s/ Spring intervenor group to adopt the
condition that would pay the sum of $75,000 to the
Town of Rummey, please signify your approval by
rai sing your hand.

(No show of hands)

CHAI RVAN GETZ: All those opposed?

(Multiple nmenbers raise hands.)

CHAI RMAN GETZ: I'll note for the
record that it's unani nous to deny the condition.

So, | think at this time M. |lacopino
has somet hing to say.

MR TACOPING | would just point
out -- were you about to | eave historic sites?

CHAl RMAN GETZ: Yes. Is there
sonet hi ng el se?

MR. | ACOPI NO Before you do that, |
woul d just point out that in virtually every other
certificate, we've included an additional certificate
regarding, if during excavation, during construction,
additional architectural resources are found, that
they have to notify Division of H storic Resources,

and for themto determne if there's a need for

{ SEC 2010- 01} [ MORNI NG SESSI ON ONLY] { 04- 08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

73

additional study. | didn't know if Dr. Boisvert was

goi ng to suggest a condition like that or not in this

case.

MR BO SVERT: Yeah. | apol ogize for
not having nade that part of that. Yes, | agree that
should be in there. |In addition to historic

resources, that would cover archeol ogical sites and

sone historic structures that m ght have been m ssed
for sonme reason, a snmall sugar shack out there that

was the first sugar shack in New Hanpshire or

what ever .

CHAI RMAN GETZ: | think he used the
| anguage fromthe Lenpster order that said, "In the
event that new information or evidence of a historic
site or other cultural resource is found, then the
Applicant shall..."

MR. I ACOPINO No, | don't think that
woul d cover an archeol ogi cal excavati on, though.

MR. BAO SVERT: Well, it says evidence
of a historic site. This jargon is a commopn term
with an uncomon definition. In nmy world, "historic"
nmeans archeol ogical, as well as a historic building,
a bridge and so forth. Here it says "a historic

site.” It could be msconstrued to only be a
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standing structure. | prefer the use of the term
“cultural resource,”™ which includes even things |ike,
not applicable here, but a statue, a Civil War
cannon. It's not an archeological site. It's not a
structure. But it's a historic resource. A
| oconotive is a good exanple. So just anend that, if
you would, to read --

CHAI RVAN GETZ: Well, let's try to do
this -- I think informally, | think we can handl e

this. The | anguage says "historic site or other

cultural resource.” That's what was used in
Lenpster. That was, | think, the | anguage used in
the condition proposed today. | think it's a fair

reading of that, that's included |I think in what Dr.
Boi svert described initially as basically
"above- ground” and "bel ow ground resources."”

MR. BO SVERT: Ri ght .

CHAI RVAN GETZ: So, is there any
objection that the condition as it's nenorialized in
the order by counsel neke it clear that that includes
ar cheol ogi cal resources as wel | ?

(No verbal response)

CHAl RMAN GETZ: Hearing no objection,

|'ll take that to be the position of the Commttee.
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M. Scott.

MR, SCOIT: In the sane sentence from
Lenpster, again, top of Page 30 of the Lenpster
condition, | just wanted to explore a little bit nore
with the Committee. It says, "Additionally, in the
event new information is" --

(Court Reporter interjects.)

MR, SCOTT: I'msorry. | was trying
to paraphrase it. Basically, |I'm asking the question

about it says "are found within the project site."
So is that sufficient, or do we need to nodify that
to say "in an area inpacted by the project"?

MR BO SVERT: This is, in our world,
referred to as the "area of potential effect," or
APE. So it is not just the footprint of where a
tur bi ne woul d go, but the area that m ght be affected
by it, the road that goes up to it, inrelation to
settings, its visibility and so forth. So it would
be the area of potential effect --

MR. SCOTT. And | hear you. But I
woul d suggest that the average citizen reading this
woul d say that's the footprint of the actual site
itself. And is that what we really nean?

CHAI RVAN GETZ: Well, again, we can
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address this informally, whether it's appropriate to
substitute the phrase, the nore technical phrase,
"area of potential effect” for the nonencl ature of
"site" that was used in the proposed condition. |Is
t hat what you suggest?

MR. BA SVERT: Hhrm hmm

CHAI RVAN GETZ: Ckay. Dr. Boisvert
agr ees.

Does anyone object to that
substitution of the technical termfor the nore
general ternf

(No verbal response)

CHAI RVAN GETZ: Seeing no objection,
M. lacopino, does that address the issue?

MR ITACOPINO | think so. I'Il list
it as the "area of potential effect” in the witten
or der.

And | woul d point out that we didn't
have the benefit of having sonmebody fromH storic
Resources at the tine of the Lenpster decision
because they weren't a statutory nmenber of the
Commttee at that tine.

CHAIl RMVAN GETZ: Al right. | guess if

there's nothing else on historic sites, | think it's
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time for a recess. And then we'll turn to, when we
return, to the issues related to public health and
safety. So we'll take about 10 or 15 m nutes.
(Wher eupon a recess was taken at 10:41
a.m and the hearing resunmed at 11: 06 a.m)
CHAI RVAN GETZ: GCkay. W're back on
the record in the deliberations in Docket 2010-01.

Turning to the issue of public health

and safety under the statute, | think what we'll do
is we'll turn, first, to M. Dupee.
And 1'll note that, in terns of order

of issues that are going to be treated, there's a --
in the Applicant's application, Volune |, in their
table of contents they list out eight different
subheadi ngs.

So, M. Dupee, were you going to
follow that, beginning with ice shed? O what order
wer e you thinking of discussing these issues in?

MR. DUPEE:. | was actually thinking of
taking a nore gl obal response, M. Chairman,
because -- and not so nuch the safety side of things,
whi ch woul d be the ice throws, which | view as nore
of a safety matter than a specific health matter. So

| was going to focus ny attention nore on the
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vi br oacousti c di sease, on the w nd tunnel syndrone,
t hose types of concerns.

CHAI RMVAN GETZ: Okay. And | think M.
Hood was goi ng to di scuss sone of the other issues.

MR HOOD: Right. And the noise part
of it is going to be sonme of the things that M.
Dupee's covers. |If he covers those, I'Ill just kind
of stick strictly to the noise --

(Court Reporter interjects.)

MR DUPEE: 1'll stick to the noise
i ssues thensel ves and not the health part of the w nd
syndrone and t he vi broacoustic probl ens.

CHAI RVAN GETZ: M. Dupee.

MR. DUPEE: Thank you, M. Chairman.
| guess I'll note first for the record, what we are
trying to evaluate here is whether or not there would
be an unreasonabl e adverse effect under RSA 162-H: 16,
|V on public health. So the statutory duty is not to
say there would be no effects, but could there be
unr easonabl e adverse effects. | guess that's an
i nportant point to consider. Now, that's clear, but
now we're going to nove on to an area whi ch becones
sonmewhat |ess clear, and that is noise.

And we started at a very |ow | evel of
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noi se, which m ght be indistinguishable in a
background for which we have no effect, feel nothing
about, to maybe a greater |evel of noise which m ght
stri ke us as being a nuisance. W can't hear around
it or it disturbs our sleep or something. Maybe a
greater |evel of noise than that, individuals m ght,
in some instances, mght feel like they' re devel opi ng
synptons such as headache, tinnitus, can't sl eep,
which are consistent with the synptons and signs that
are ascribed to wind turbine syndrome, to higher

| evel s of exposure, where actually the sound pressure
I's such that you create physical danage, rupture a
eardrum or perhaps create sonething known as

vi broacoustic disease. So we're tal king a dose
response in this case to a physical event, a sound
wave propagation. And we know that there is no
bright line. W can't say that at a certain point
that all people develop a certain synptom or sign.

We can say in general ways that at certain |evels
nost people wll be affected at sone level. [I'll
contrast that to where you m ght have, let's say, an
all ergy situation where nost of the people in this
room nmi ght be able to eat a peanut butter sandw ch,

and maybe a few of us cannot because of peanut
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allergies. So the plan there is you sort of provide
a control or a work-around for the fol ks who have an
allergy. You don't necessarily stop the entire
process, because there are offsetting public
benefits.

So, going back now nore particularly to -- I'm
going to talk nore to the I evel of the w nd turbine
syndrone. W heard Dr. Mazur talk about it in his
Exhibits 12 and 13 -- excuse ne -- 13 and 15. And he
wanted to note that vibroacoustic -- excuse ne --

w nd turbine syndrone i s based upon a book prepared
by a physician, Dr. Peter Pierpont, referenced by Dr.
Mazur. And | want to say that, regardi ng that work,
what that physician created, Dr. Pierpont, is

sonmet hing called a "case series study." The case
series study occurs when a physician or other health
pr of essi onal studied individuals and basically
records the signs and synptons which they feel they
have been afflicted with. It is neant to create
patterns. Maybe you m ght see as a doctor a certain
series of synptons that mght potentially relate to
envi ronnent al exposure, in which case generates

anot her type of study, called an epi dem ol ogi cal

study, which is nore rigorous and nore in depth and
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requi res, anong other things, sort of a random zati on
of events. So you've got individuals are exposed,
and the accounting for that works out so that you
have not a self-selected group of individuals, but,
rat her, you have a nore random assi gnment for trials.
O if you're doing sonething in a survey sort of
node, you try to get individuals who m ght both be in
the presence and not in the presence of the event you
think is causing the insult.

In the case of the wind turbine syndrone work,
it was not an epi study, an epidem ol ogi cal study.
It was nore of a case series study, which the author
acknow edges. So, fromthat we cannot draw an
i nference that, because an individual near a w nd
turbi ne spoke of having a certain health effect, that
that indeed is cause and effect. Dr. Pierpont did
not go to, for exanple, houses next door to the hones
where she visited and asked those i ndividual s whet her
they had tinnitus or whether they had sl eep
di sturbances. So we really don't know -- individuals
close to a wind tunnel, by only surveying certain
peopl e, we don't know and cannot predict or state
with any confidence that any one effect is due to

anot her factor in the environnent.
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Anot her point | want to nention is that when we
do a case series study, and you sort of create an
i npression that there may be a need for further
research, others in the field will evaluate that, and
you'll find that there will be attention spent if the
thinking is that there is sonething really here to
study. And | would note that Dr. Mazur did bring his
concern to the National Institutes of Health and
asked themto do a study. Their response back to him
was that there may be sone options under climate
change and that he should pursue those. But there
was nothing in response by the NIH to suggest that
they felt there was sonething here of i medi ate
concern which required people to reach out there and
do that sort of work.

We al so know that there are several other papers
submtted to us, and they al so essentially are one
group of researchers out of Portugal. As far as |
was able to tell, there are no other groups out there
who are duplicating those findings, or even
supporting those findings.

Lastly, 1'll speak about the vibroacoustic
illness. W go back to the concept of dose response,

that, as far as | have read, that sort of condition
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occurs when you have really | arge anounts of sound
pressure. So if you're working near -- a jet
aircraft mechanic |I think was one of the exanples he
gave in sonme of the studies, which is an entirely
di fferent exposure | evel to sonebody exposed to sound
in the low Hertz | evel

So | guess I'd also go on to say next that we
al so | ooked for |ocal input, even though under the
statute the reason this group exists is to be able to
| ook across and t hrough areas and nake decisions on a
br oader soci etal point. But having done that, we
al so pay attention closely to what individuals at the
| ocal | evel have to say. And | think that we
actually have letters of support fromthe sel ect men
t hat coul d have either been opposed to the project or
coul d have been neutral on the project, but they
actually chose to support the project. So we have to
think that, in terns of their accountability to their
own popul ation, their own citizens, that that's the
choi ce they' ve chosen to make.

So, with that -- and | realize, M. Chairman,
it's sort of a general overview, but I'mreally
talking to the health effects here rather than the

safety side, which M. Hood w || address.
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So if you |look at that, | would be wlling, and
"1l probably put a notion on the table that nay
anended, dependi ng upon what M. Hood has to say. |
woul d make a notion that this Subconmttee find the
proj ect as proposed will not have an unreasonabl e
adverse effect on public health.

CHAl RVAN GETZ: Well, | think we need
to be -- as it applies to any potential effects from
t he vi broacoustic di sease? Because there may be
ot her issues that conme under the heading of Public
Health and Safety. So why don't -- I'mtrying to
think what's the best way to structure this, because
| think maybe your introductory remarks were that
nost of the other things, like fire protection, those
other things really cone under safety, and this is
really the one issue that you would -- that's been

| ai d out that cones under the subheadi ng of Public

Heal t h.

MR. DUPEE: That's correct.

DR. KENT: \Where are we going to fit
noi se?

CHAI RMAN GETZ: Well, 1I'm | ooking at
this as one aspect of noise. | think that there's

the effects on public health and safety from noi se
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fromthe turbines in two respects: One is, is there
a vi broacoustic di sease effect on humans; and the
other is, is there nore of an annoyance factor wth
respect to either people in residences or businesses,
such as the canpground. So | think that's the
demarcation that --

MR DUPEE: That's correct, M.
Chai r man.

CHAI RMAN CGETZ: M. Hood.

MR. HOOD: Perhaps | could go through
t he noise part that | was going to tal k about.
There's a little bit of overlap there because | was
going to nention a couple of things about the w nd
syndrone and sone things that Dr. Mazur had
nmentioned, | guess some contradictory things. So
maybe if you'd like, | could go through that part and
touch on the noise, about the annoyance thing being
at the canpground and things like that, but also
touch a little bit on sone of the other things that
M. Dupee tal ked about, and then maybe we can nake a
findi ng of no unreasonabl e adverse inpact to noi se.
And if that's what everybody agrees to --

(Court Reporter interjects.)

VR. HOCOD: --and if that's what
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everybody agrees to, and we have sone agreenent on
both the noise froman annoyance type of view and
then health effects.

CHAl RMAN GETZ: Yeah, why don't we get
to discussion, and then if there are things that can
be conbined, then we can do that. |If there are
things that need to be separated, then we'll do that.
Wiy don't we get the full discussion on the table
first.

MR. HARRI NGTON: This is nore of a
formal question. | don't know quite the nane of it
agai n, audi o what ever di sease you were just talking
about. |Is that -- now, when you're saying that
there's no effect on that, is that based on the
deci bel levels as projected at this project? O are
you saying that the disease, either, one, doesn't
exist; two, it would only exist at levels that are
extrenely higher than the projected noise |evels for
this project?

MR DUPEE. Right. |If you |ook at the
three levels that | outlined, we have a nui sance
| evel , which would be very low, and that's at -- |
realize there are not necessarily slight -- sharp

lines here. Next |level up may be sonething that's
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been described as "w nd turbine syndrone,”™ which I
descri bed as sonething that is a concept that is not
at this nonment a proven condition; and then, thirdly,
you woul d have a | evel of sound pressure so great

t hat you woul d physically be causi ng damage. And |
think an exanple m ght ruptured eardrunms from

bei ng - -

MR. HARRI NGTON: So what you're
elimnating as of right now, you' re saying we don't
have to concern ourselves with the third | evel.

MR. DUPEE: Correct.

MR, HARRI NGTON: Ckay. But you
haven't -- but still the other two are open.

MR, DUPEE: Yes.

MR. HARRI NGTON: Ckay. Just so | get
it clear. Thank you.

CHAI RMAN CGETZ: M. Hood.

MR HOOD:. | maght just clarify that.
M. Tocci, who was the expert for the Counsel for the
Public, stated in his testinony that sound waves
pr opagated by turbines could affect the connective
ti ssue of such body organs in humans as --

(Court Reporter interjects.)

MR HOOD: |I'msorry. Sound waves
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propagat ed by turbines could affect the connective
ti ssue of such body organs in humans as hearts and

l ungs. But then he went on to say, but he
understands that it would have to be at noise |evels
greater than those produced by noise turbines -- or
produced by w nd turbines.

CHAI RMVAN GETZ: And was that in the
context of the discussion of the enpl oyees at the
Portuguese airline manufacturing facility?

MR HOOD: |I'mnot sure. The way it
cane up in the conversation, the question was asked,
was he famliar with the syndrone referred to as
vi broacousti c di sease. And he said, yes, he was, but
he understood it be sonething that woul d have to be
at hi gher levels than what's produced by w nd
t ur bi nes.

CHAI RMAN GETZ: All right.

MR, HOOD: The issue of the noise
i npact on the |local residents in general and on the
visitors of the canpground owned by Ms. Lew s
specifically was vigorously disputed by the parties.
Specifically, the issue of noise inpact on hunman
health was a source of contention between the parties

and was extensively argued before us.
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The Applicant states that the
project's noise wll not have an unreasonabl e adverse
i npact on the health and safety of the residents of
the region. The worst-case sound-| evel assessnent
denonstrated that sound | evels due to wi nd turbine
operation wll be | ess than 45 dBA, w th nost
resi dences having noise levels |l ess than 40 dBA. The
Applicant inplied that such sound | evels should be
consi dered safe by the Subcomm ttee, since the sanme
sound | evels received the Conmttee's approval for
t he Lenpster Wnd project.

In addition, the Applicant asserts
that the interconnection line, together with the
step-up voltage facility, wll not have an
unr easonabl e adverse effect on the region, where the
wor st - case sound levels fromthe transformer is going
to be 29 dBA, and such sound level is as low or is
| ower than existing sound levels in the area from
traffic or other natural or man-nade sources.

The Mazur intervenors are concerned
with the wind turbine syndrone and a related ill ness
known as vi broacoustic disease. |In addition, M.
Wetterer introduced a nunber of articles addressing

the i nmpact of noise on human health in support of his
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position that the noi se generated by the turbines may
have an adverse effect on human health. Dr. Mazur
and M. Wetterer recognize that it is unclear whether
the wi nd turbines may cause the wi nd turbine
syndronme, where it is not widely recognized by the
scientific community and nay need further research
and analysis. Dr. Mazur and M. Wtterer urged the
Subcommittee to suspend the certification of the
project until a nore conprehensive scientific or

nmedi cal assessnent on the inpact of noise generated
by the wi nd turbines on human health is nade. And as
M. Dupee stated, the Natural Institutes of Health
are not currently supporting research on wi nd turbine
syndr one.

Counsel for the Public, through his
expert, M. Tocci, acknow edged that the issues of
effects of infrasound produced by the wind farnms have
been discussed in literature. However, according to
M. Tocci, none of the literature was able to prove
t he causati on between i ncidences of w nd turbine
syndrome with sound |l evels at the receptor | ocations.
As to the vibroacoustic disease, M. Tocci agreed
that it is possible that certain sound waves coul d

af fect the connective tissue of the hearts and | ungs.
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However, according to M. Tocci, the sound |evels
produced by the wind turbines do not rise to that
| evel as previously nentioned.

As to the nodul ated broadband sound,
of ten descri bed as "swooshi ng sound,” M. Tocci
acknow edged that it's undi sputed that sone | ow | evel
sound may cause annoyance and di sruption of regul ar
i ndoor and outdoor activities. M. Tocci asserts
that in order to avoid such inpact on health, that
the project's sound | evels should not exceed 40 dBA
outsi de residential hones. Such a requirenent was
recommended in the World Health Organi zati on N ght
Noi se CGuidelines for Europe. In addition, the
Acoustic Ecology Institute stated that noise |evels
over 40 dBA would result in a dramatic increase in
t he proportion of people annoyed by turbine noise.

In addition, M. Tocci recomrends that
a baseline sound | evel requirenent be applied to
ensure that noise generated by the wind turbines wll
not adversely affect public health and safety. M.
Tocci went on to state that he woul d eval uate the
potential sound | evel inpact of the wind farmon the
region by considering up to a 5 dBA increase over

baseline sound is no inpact; a 5 to 10 dBA i ncrease
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is a mnor inpact; and a greater than 10 dBA i ncrease
is a significant inpact.

M. Tocci submts that the Commttee
shoul d require the Applicant to apply sonme noise
control neasures where the inpact is significant or,
under some circunstances, the inpact is mnor.
According to M. Tocci, such a two-Ilevel sound
control condition wll guard agai nst nodul at ed
br oadband sound and agai nst i nfrasound and wil |
guarant ee that the noise generated by the facility
w || not have unreasonabl e adverse effects upon
public health and safety.

The Applicant disputed M. Tocci's
position that nodul ated broadband sound woul d have
any effect on human health and offered a paper by Bel
Acoustic Consulting, dated June 30, 2004, which, in
part, states that there is no evidence to indicate
that | owfrequency sound or infrasound from current
nodel s of wi nd turbine generators should cause
concern.

The Town of G oton has al so consi dered
the project's noise inpact and has an agreenent in
pl ace with the Applicant for residential noise

restrictions.
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The Applicant al so asserts that
menbers of the public wll be able to address their
concerns with the inpact of the project on their
health and safety with the plant manager or may at
any tine call the Portland center.

Alittle bit nore on the effect of the
noi se on the local tourismindustry, and Ms. Lewi s's
canmpground in particular. The Applicant asserts that
it will not be adversely affected by the facility,
si nce under the worst-case scenario the sound | evels
predicted by M. Tocci will result in noise |levels at
the canpground to increase to approximately -- only
to approxi mately 33 deci bel s.

M. Tocci did state that at the quietest tine,
for one to three hours begi nning at m dni ght, the
wind farmw Il be frequently audi ble at the
canpground where it will generate sound exceeding the
baseline by eight to nine decibels, and at all other
times will be intermttently. This eight to nine
deci bel increase would be, in his words, "a m nor
i npact at the canpground.”

The Buttol ph G oup asserted that the noise
produced by the wind farmw || dimnish the quiet

envi ronnent of the canpground for those wshing to
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avail thenselves of a quiet woodl and experience, and
adversely inpact the business at the canpground.

Ms. Lewi s requested the Subcommi ttee adopt the
standard established in the Deerfield project by
requiring the Applicant to ensure that the noise
| evel outside an interior bedroomand tents of the
campground shoul d not exceed 30 deci bel s between the
hours of 10:00 p.m and 8:00 a.m

There were several conditions, | guess, put on
these things. | don't know if you wanted to talk
about those at this tine or how you wanted to go from
her e.

CHAI RVAN GETZ: Well, why don't we
just get a general discussion. You' re saying there
was a proposed condition by Counsel for the Public.
There were -- well, | guess it had several parts may
be one way of |ooking at it. And then we al so have
noi se conditi ons proposed by intervenors. But, yeah,
why don't you -- maybe it'll be good to get on the
tabl e what the proposals are for informal discussion.

MR. HOOD: One of the proposal s that
t he canpground fol ks wanted to make, they wanted the
sound limted to 30 deci bels between 10:00 p.m at

night and 8:00 a.m in the norning. And | don't see
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how t hat coul d happen, where we've already said that
the noise level's going to be approxi mately

33 deci bels at the canpground. So that was one of
the requests. | don't think that could actually even
be net. So ny opinion is we would not want to inpose
that condition on the Applicant.

CHAl RMAN GETZ: Well, that woul d
effectually say that one or nore turbines in close
proximty would be required to be shut down during
t hose hours.

MR HOOD: Right.

CHAI RVAN GETZ: Ckay. Do we know how
many or which ones?

MR HARRINGTON:. Did |l mss -- maybe |
msinterpreted. Wre you saying that the |evels at
t he canpground w t hout the wi nd project being built
are 337

MR HOOD: No. The neasurenents that
M. Tocci showed were that the |levels at the
campground woul d be about 24 decibels. Once the w nd
turbines went into effect, it would be up to about
33 deci bel s.

MR. HARRI NGTON:  Ckay.

MR. HOOD: And then the particul ar
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Deerfield ordi nance that they wanted to put in says
that you couldn't have noise | evel s higher than 30,
whi ch we already, fromat |east the studies done to
date, show you're not going to get |less than 33 at
that | ocation.

MR. HARRI NGTON:  And just a foll ow up
question. There was -- in the response by the
Applicant, they just seened to dispute whether that
was actually conditioned in the Deerfield request.
There was nothing in the record to support this
condition. The Vernont Energy --

(Court Reporter interjects.)

MR, HARRINGTON:  1'll sl ow down here.
I'"lIl start fromthe begi nning.

There is nothing in the record to
support this condition. The conditions that apply to
a Vernont wind energy facility are not relevant to
the Goton Wnd Farm Furthernore, this is not the
Deerfield Wnd Farm-- wnd project's permt
condition. So there seens to be sone dispute as to
whether that's in that wind farms permt condition
or not.

MR. HOOD: Yeah, | wouldn't -- | guess

| couldn't speak one way or the other on that. That
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is what the Buttol ph G oup had stat ed.

| believe that was the crux of the
conditions, except for it would seem|ike sonething
for the Conmttee to think about was that the
condi tions that were put on for the Lenpster project
seened to be working. There don't seemto be
complaints fromfol ks out that way. And maybe the
thing to do is think about conditions of no
unr easonabl e adverse inpact on noise with naking sure
that the Lenpster conditions were installed at the
G oton Wnd Farmas well. | think that's sonething
to di scuss.

CHAI RVAN GETZ: And the Lenpster
conditions that were... the 55 dBA, 300 feet from any
exi sting occupi ed buil di ng?

MR. HOOD: Correct. Sound pressure
| evel s shall not be exceeded for nore than three
m nutes in any hour of the day for non-participating
| andowners. |If the existing anmbient sound pressure
| evel s exceeds 55 dBA, the standard shall be anbi ent
plus 5 dBA. And then the |ast was sound fromthe
project imrediately outside of any residence of a
non- partici pati ng honeowner shall be limted to 45

dBA.
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MR. HARRI NGTON: | guess | woul d say,
you know, a lot of this is sonewhat conjecture,
scientific conjecture as far as what the noi se | evel
woul d be. People can nake projections on them and
maybe they're quite accurate. But because of things
li ke terrain and buil dings, or |ack thereof, trees,
that can vary quite a bit.

So | think the Conmttee should
probably start out with the idea that they have to
i npose sone limts, and then exactly what those are
going to be and where would be the next step. |
think it would be irresponsible for us to say, for
exanpl e, based on the studies, there shouldn't be any
probl em at this canpground; therefore, we don't have
to inpose any conditions. | think there actually has
to be sone real conditions that would need to be net
by the Applicant; or, if not, they'd have to take
sone mtigating actions to nake sure that the |evels
didn't exceed that anount.

CHAI RVAN GETZ: Any ot her discussion?
M. Steltzer.

MR STELTZER | just wanted to note,
fromsone of the conversations that M. -- or

statenents that M. Hood had nade about the baseli ne
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noi se of noise is 24.8 at Baker Ri ver Canpground and
that it would increase when the turbines are on to
about 33, resulting into an 8 or 9 deci bel on the
filter difference. That would be the worst-case
scenario, fromny understanding fromthe testinony.
And that would be in the case where the wind is
bl owi ng -- or where the receptor is doww nd fromthe
turbines itself. So there was testinony provided, as
far as the wi ndrose that was provided in Applicant's
Exhi bit 42, which provided the direction of the w nd
and where it conmes fromthe majority of the tine.
And out of that information, it does show that the
majority of the wwnd is comng fromthe nort hwest
direction. As a result, the portion that Rumey, as
wel |l as the Baker River Canpground area there, would
be exposed to that |evel of sound, that would be the
absol ute highest that it could be, would be very,
very low, just due to the fact of where is the
predom nant wi nd com ng from

CHAI RVAN GETZ: M. Dupee.

MR DUPEE: Just a point. | think
know t he answer to this question. But we know
there's al ready agreenent between the Applicant and

the Town of Groton, which we have a signed copy
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thereof. The levels of sound in that agreenment are,
as described by M. Hood, and consistent with the
state ordi nance and state law. So if the Commttee
were to find sonething different, would that then
negate the agreenent with the Town of G oton that's
been signed between that party and the Applicant?

MR | ACOPINO The Conmittee is under
no obligation to even adopt the agreenent between the
Town of Groton and the Applicant as a condition to a
certificate. You can certainly require conditions
t hat go above and beyond the agreenent, or you could
say the agreenent burdens the Applicant too nmuch in
this particular area and require sonmething |ess. But
the final decision is up to the Commttee. It's not
up to the parties who make agreenents between them
Each of those parties have asked the Commttee to
adopt that agreenent as a condition to the
certificate.

MR. DUPEE: In other words, if the
Comm ttee does not take action, this does not apply.
It's no | onger --

MR ITACOPING Right. If the Town of
G oton agreenment is not specifically voted on as

being a condition of the certificate, it's not going
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to be a condition of the certificate.

MR. DUPEE: Thank you.

MR. | ACOPINO That's sonething that
woul d have to occur

CHAI RMVAN GETZ: But if there are --
well, it's not -- | don't think it's likely that
we'll not say sonet hi ng about noi se.

MR. IACOPINO Right. But you could
say sonething entirely different than what their
agreenent says. And actually, | think what we
actually did in Lenpster was we actual |y adopted the
agreenent with the town and then added on additi onal
condi ti ons over and above pertaining to individual
resi dences. And that was sort of the process that we
used.

And just as a rem nder, M. Chairnman,
we probably do need to go over whatever agreenent --
at the end, when we do go through the |ist of
conditions, we probably need to review the vari ous
agreenents that have been reached in this case
anongst parties and either approve or disapprove
t hem

CHAl RMAN GETZ: Okay. O her

di scussi on about the noise issues? Dr. Kent.
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DR. KENT: 1've |ooked at Lenpster.
| " ve | ooked at the testinony and the reporting and
the wi nd turbine sound and health effects. | guess

the easiest thing to do is to say that | don't see
any evidence that we're tal king about health issues.
We're tal king about annoyance issues. So I'Ill limt
ny remarks to that.

Lenpster used 55 daytine, and in the
initial conditions tal ked about 45 dBA at the school.
And | guess |'munfamliar with what other conditions
are added after that for -- the agreenent with
G oton -- or between G oton and the Applicant, if |
get to the right place, I'"'mpretty happy with the two
conditions: Residential noise restrictions, 55 dBA,
nmeasured 300 feet, post-construction noise
nmeasur enent s.

| would throw out for the Commttee's
consideration that the only thing mssing is the
nighttinme, particularly since we have a potentially
sensitive receptor in this case. The Wrld Health
Organi zati on and the EPA have both cone out pretty
much around 55 dBA during the daytinme and 45 dBA at
night to allow people to sleep. And | would

recommend that, or at |east put forward for the

{ SEC 2010- 01} [ MORNI NG SESSI ON ONLY] { 04- 08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

103

Commttee's consideration that the Town of Goton's
noi se restrictions are appropriate if we anend them
to include a 45 dBA for the nighttine, which still
shoul d not burden the Applicant, since we're | ooking
at less than that at the receptors, anyways.

MR, HARRI NGTON:  Fol | ow up questi on?

CHAI RVAN GETZ: M. Harrington.

MR, HARRI NGTON: | don't have the
Lenpster one in front of ne. But wasn't there sone
condition in there where we said sonething at the
edge of a property and then sonething at the
actual -- right outside or adjoining residence?

MR SCOIT: That's correct.

MR. HARRI NGTON: | thought we had it
at so nuch at the property edge of 300 feet fromthe
resi dence and then i mmedi ately outside the residence
there was a different |evel.

MR HOOD: If | coul d?

MR. HARRI NGTON:  Sure.

MR HOOD: What it seens to say is
audi bl e sound fromthe project shall not exceed 55
dBA neasured at 300 feet from any existing occupied
buil ding or at the property line, if the property

line is less than 300 feet from an exi sting occupied
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bui I ding for non-participating | andowners.
MR. HARRI NGTON: That's the Lenpster.
MR HOOD: Yeah.
MR HARRI NGTON: WAsn't there anot her

provi sion where it was -- | thought there was a
second provision just outside of the -- maybe I'm
wong -- but just outside the buildings. Maybe it

was just a second nighttine one.

DR KENT: There was a 45 dBA for the
school .

MR HOOD: And it says, "Sound from
the project immedi ately outside of any residence of a
non-partici pati ng honeowner shall be limted to 45
dBA. "

MR HARRI NGTON: That's what |'m

referring to, yeah. And was that day and night? Was

that --

MR HOOD: It didn't specify.

MR. HARRI NGTON: So, inmmedi ately
outside. Al right. But that would seemto be -- |

don't see why those things woul dn't be appropriate
here. Maybe the only difference there was that we
also -- there was talk of mtigation nethods if they

wer e exceeded, sone of which would not be appropriate
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or not -- just couldn't do, as Dr. Kent tal ked about,
because of the sensitive area, the canpground.

nmean, it's pretty hard to put stormw ndows up on a
tent to cut down on the noise level. So | think
that's, you know, sonething we have to |ook at. But

if the Applicant's expert says they're not going to

exceed that, that's a risk they'll just have to take.
MR HOOD: | think it was al so Counsel
for the Public's legal -- or expert witness that said

that he used data fromthe Epsilon study that said
that those noise levels would be 33 decibels. So it
was al so Counsel for the Public's expert that said
that as well.

CHAI RVAN GETZ: M. Scott.

MR SCOIT: 1In reference to M.
Harrington's comments, obviously, you're right for
Lenpster. W did focus on soundproofing houses as a
potential. But again, |I'lIl state the obvious. Also
during Lenpster, we also tal ked about there is a
potential, whether it's the facility feathering the
bl ades or -- but the facility itself can do
adj ustnents to inpact their sound inpact al so.

So ny guess is, for the canpground,

should it get to that, | agree. Those |evels of
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sound -- and it sounds like it won't -- those would
nost likely be the type of thing we'd be tal king
about .

MR, HARRI NGTON: The only other thing
|'d put out for consideration, and I'mstill thinking
on this, but the canpground presents kind of a
different thing to ne, because the mtigation nmethods
are a lot different. And you also have to start
dealing with it's a business. And the fact is, if
peopl e get annoyed there even a slight anount -- if
it was in your house you mght say, well, I'Il turn
the radio up a little bit for alittle bit of tine
when this is bothering ne or whatever. |If you're in
a canmpground and you have any type of annoyance from
noi se at night, whether it be fromthe windm !l or
from peopl e partying or whatever, you're just going
to say, well, I won't go back to that canmpground
again. So |I'mjust wondering if we need to maybe
even consider a | ower standard for that, because you
do have people sleeping outside at night in tents,
and the potential for effect is a lot higher, and the
ability for those people to sinply go away is a | ot
easier. They just won't go back, and then the

busi ness could suffer, you know, could go out of
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busi ness fromit.

CHAI RVMAN GETZ: Let ne try to talk
about, | guess what | think is the range of our
options, because | think part of this may go to what
M. Steltzer spoke to and, | think in the first
instance, trying to look in a predictive way of where
the noise effects are going to be and how often. And
| think what -- and correct ne if I'mwong, M.
Steltzer -- but you were pointing to the w ndrose
evi dence suggests that in the direction of the Baker
Ri ver Canmpground, in that area of the town, the
i keli hood of the wind effects occurring is a snall
percentage of the tinme, given the nornal w nd
direction; is that fair?

MR STELTZER: That's fair. You know,
from ny understandi ng of |ooking at the data, that 8-
or 9-degree decibel difference, which is the nmaxi mum
woul d be a very, very snall proportion of the tine to
the project. Could there be a | ower |evel of sound
to that site, to the canpground itself at tines?

Yes. But based off of the windrose data, it is still
predom nantly com ng fromthe northwest, so it
woul dn't have as dramatic an effect on the property.

CHAI RMVAN GETZ: Because | think that
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goes to the options we can pursue. | nean, | think
it depends on the facts of the situation. | nean,
are there, for instance, one or two or nore turbines
that the predomi nant wind directions are going to be
such that there will be this problema |arge
percentage of the tinme? And, you know, that may | ead
you to one conclusion, that maybe you don't grant
perm ssion to build a particular turbine or nore. On
the other hand, if it's the situation that the data
suggests, that it's the less likely set of

ci rcunstances that the wind would be blowing in the
direction of these receptors, nmaybe you adopt a

di fferent approach in terns of permtting the
turbines to be built, which | think is simlar to
what happened in Lenpster, but setting a standard --
trying to set a reasonable standard, and to the
extent that over tinme you study the issue. And if
the standard is violated, then you require sone
mtigation, which could be a variety of things,

i ncluding, | guess the npbst obvious situation here,

t he Baker Ri ver Canpground, maybe the condition is
that, if the standard is violated, that between sone
ni ghtti ne hours during, apparently it would be the

summer nont hs when the canpground is in operation,
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that the one or nore turbines that are causing the
probl em woul dn't be all owed to be operated.

So | think that's at |east a coupl e of
ways of approaching the issue, in terns of what's the
analysis. | don't know if there's other options we
have or that occurred to anyone or -- | think that's
sonewhat consistent with what we did in Lenpster.

But | guess we still have the issue of

what's the right decibel level. And what we' ve done

in the past -- you know, and what distinguishes it
here is it's tents, not hones. |It's a business that
relies on that. So I don't know. | just think we

need nore di scussion about if that inplies a
different |evel or how you would cone to that |evel
or what, but... any other thoughts about that? Dr.
Kent .

DR KENT: Yeah. | think there is
sonething we need to clarify here. CTA which turns
out to be Cavanaugh & Tocci Associates -- it's not an
I ndependent organi zation, unbrella organi zati on
figuring this out. Cavanaugh & Tocci, Public
Counsel 's expert, proposed a baseline sound | evel
above which we have an inpact. So if you go above

the baseline by 5 dBA, you should have no inpact. |If
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you go 10, you have m nor inpact; greater than 10,
you have significant inpact. But it doesn't -- that
categori zati on doesn't address the issue of if we're
above a certain threshold or not. And what | nean by
that is, the Wrld Health Organi zation, EPA -- and |
should read that so it's clear to everybody. Forgive
nme. |'ve got about 12 w ndows open here.

This is the Wrld Health O ganizati on:
"At night, sound |levels at the outside facades of the
living spaces should not exceed an Leq of 45 dBA, so
t hat people may sl eep with bedroom wi ndows open. The
EPA opposes” -- let's see. They have a 55 daytine
out doors, and then they inpose a 10 dBA penalty. So
they're tal king about 45 dBA for sound | evel s at
night. This level will permt normal speech
comruni cati on and woul d al so protect agai nst sl eep
interference inside a hone with the wi ndows open. So
these two | arger organi zati ons have settled on 45.

Now, it's not clear whether M. Tocci
nmeant his scale to apply regardl ess of anbient sound
| evel s, or once we've exceeded a certain threshold,
like 45. And it's pertinent, because when we're
t al ki ng about the canpground, we're tal king about

33 deci bel s. Does it matter that we went from33 to
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34, or 33 to 41 or 2? O does it not nmatter because
we're still below the 45 recommended by these | arger
unbrel | a organi zati ons who have | ooked at the
annoyance factor for people who are trying to sleep
with wi ndows open, basically a tent. | read that to
be, if I'"mbelow 45, |I'm not expecting annoyance for
people trying to sleep with their w ndows open, and
maybe | oosely extrapolating that to a ten. And then
automatically having an increase when we're starting
with such a | ow background, | haven't seen any
information that says we're going to create that
annoyance.

CHAl RVAN GETZ: M. Steltzer

MR. STELTZER | think how I'm
under st andi ng what you're saying is that, so long as
it's underneath 45, there isn't an annoyance? O are
you saying -- and this is what | think you're
saying -- is that it depends on what the baseline
actually is? So if the baseline is at, say, at 20
dBA, and you're increasing it to 40 dBA, the
i kel i hood of having a greater annoyance by that 20,
you know, decibel difference is greater, but it would
still be underneath the 45.

DR. KENT: |I'm actually asking the
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questi on because | haven't seen testinobny or data in
any of the suppl enental papers provided to us that
answers that question. | don't know with any
certainty the answer to that question, if | have to
care about changes bel ow 45, or | should only start
to care about changes in decibels of 45 onward. |
was hopi ng sonmebody el se had seen sonething to
support it.

MR, HARRINGTON: So if | have it
strai ght, what you're tal king about is linear, no
threshold situation, where it doesn't really nmake any
difference howlowit is, we're only interested in
the delta? O is there a threshold point, where once
you get below a certain point, raising it up, as |ong
as you stay below that threshold it does not create
any probl enms?

DR KENT: Exactly. And in
retrospect, I wsh | had asked M. Tocci that: Wen
he created the scale, if the scale starts from zero
decibels or it starts at sone other point, and what
t he rel evance woul d be to the canpground
nmeasur enent s.

CHAl RVAN GETZ: M. Perry.

MR. PERRY: One thing that occurs to
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me, too, is naybe an assunption was nade that those
who are using the canpground have been there | ong
enough to adjust to a 24 dBA background, as opposed
to where they canme from which their general
background noi se | evel woul d have been much hi gher
than 24. So | think it becones a relative matter as
far as a 5 to 10 to nore change based on what you're
used to. | nean, the first night at a canpground,
"' mnot sure that you'd notice, you know, that
change. So | guess |I'm nore supportive of going with
t hese established set ranges of 45 at night and 55
during the day than to say, well, if it's 24 as an
est abl i shed background, and then you add 10 to that,
and anyt hi ng above 10 would be too excessive. |It's
just not clicking with nme, taking that approach.

CHAl RMAN GETZ: O her di scussi on?

M. Scott.

MR. SCOTT: | think, again, | |ook at
the Lenpster condition. | think it's on Page 42. |
agree there's -- we need to cone to a concl usion on
55, 45, or, as Public Counsel's requested, | think,
40. But when | | ook at the Lenpster restrictions,

t hey al so account for when neasurenents are taken for

t he background -- and | believe that neans
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i ndependent of the wind farm-- |evels exceed these.
Cearly, you have to take into account what the cause
is. And so their conditions -- for instance, they
say if the existing anbient sound pressure exceeds,
that the standard shall be ambient plus 5 dBA. So |
woul d be nore confortable with that type of | anguage,
| think, taking into account that there could be

ext ernal sources i ndependent of the wwnd farm And |
think what we did at Lenpster was a little bit nore
thorough in that respect. So | just wanted to
interject that.

CHAI RVAN GETZ: And it appears, as
well, that the -- is this the -- the Town of G oton
agreenent seens to use the residential noise
restrictions fromthe Lenpster order just for a point
of reference.

DR KENT: Yeah, that's a good point.
And | think I was sloppy wth ny | anguage.

How we di scern between ot her noises
and the project in Lenpster is to tal k about audible
sound froma project, to distinguish it fromtrucks
rolling by or anything else. | think that's
i nportant clarifying | anguage to put in if we had an

amendnent, say, to the G oton agreenent.
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CHAI RVAN GETZ: The point being that
you establish a netric, whatever it is. [If the
nmetric is violated, in effect, by nature, by anbient,
what ever is going on, then you have a delta above
t hat anbi ent that would also trigger sonme enforcenent
of sone sort. |Is that the way you would see it?

DR. KENT: So you're saying no matter
what the background is? |Is that what you're
pr oposi ng?

MR. SCOTT: |I'mjust saying, as we did
in Lenpster -- and you're correct in the agreenent
wth Goton. The |language is sonewhat in there. W
just need to take that into account, | think, in
order to be -- clearly, the end result needs to be
we' re tal king about noi se i npact fromthe project and
not from ot her things.

DR KENT: Right. And then if I
could, just for clarification. For exanple: It says
audi bl e sound fromthe project at the Goshen/Lenpster
School shall not exceed 45 dBA. So we're tal king
about what we could neasure froma -- estimate froma
pr oj ect.

MR SCOIT: Right. But then it goes

on to say, as you know, if the anbient pressure -- soO
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if the anbient | evels were above that --

DR. KENT: Right. Above that, above
the 45. Right. | think we're on the sane page.
Thanks.

CHAl RMAN GETZ: So, in terns of
approach, what happened in Lenpster, where there was
a general netric set with respect to residences, and
there was a specific, nore restrictive standard set
with respect to the school, we could consider whether
to kind of replicate that here and substitute the
canpground for the school.

Now, it still raises the issue that
M. Harrington raised, whether it should be a | ower
nunber. | think what Dr. Kent has pointed out is the
Wrld Health Organization's nunber right outside a
home with an open w ndow and whet her that shoul d
substitute for the canpground, as opposed to the
ot her general residential metric which is 55 dBA,

300 feet fromthe house, depending on what the
property line is. So you have -- which | think a | ot
of the discussion in the Lenpster case was, well,
maybe 55 dBA, 300 feet fromthe house, by the tine it
gets to the house, you know, it's like a | ower

nunber, whatever that nunber m ght be. So whet her
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it's above or below 45, | don't know.

MR, HARRI NGTON: M. Chairnman, do we
have the -- | know we have M. Tocci's estimate that
the levels will only exceed 33 deci bels at the
canpground. Do we have the Applicant's? Anyone have
that handy? D d they put out a figure?

MR HOOD: | don't believe they did
one at the canpground. Counsel for the Public's
expert kind of extrapol ated and took sone infornmation
fromthe Applicant's noi se expert, and using his, |
guess expertise, determ ned what that |evel would be
at the canpground, which was 33 deci bel s.

DR. KENT: Actually did neasurenents.
This was his first testinony. And then he actually
went out and neasured in Cctober, | believe.

MR HOOD: That's when he --

DR KENT: Tocci neasured in
Cct ober - -

(Court Reporter interjects.)

DR. KENT: And then in Cctober M.
Tocci went out and made his own neasurenents and cane
back to us with anended nunbers, revised nunbers.

MR HOOD: And what he took was the

exi sting noise |evels out there, and then he came up
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w th what woul d happen with wi nd turbines operating
woul d at the 33-deci bel nunber.

MR I ACOPINO And M. Chairnman, can
just clarify? | think it's 36 to 38 that M. Tocci
cane up with. If you look at his testinony from
Cct ober 22nd, Counsel for the Public Exhibit No. 2,
Page 11, he has his chart there. He's got total w nd
farm pl us baseline, 36 to 38.

MR HOOD: And then I think it was
poi nted out by the Applicant's consultant that he had
done sone kind of cal cul ati ons wong, and he redid
that to conme up with the 32 to 33. And with the w nd
farmand the baseline, it was going to be 33 or 34.
And he went down -- and that's how he got down
underneath. He had called that "a significant
i npact"” when he originally did his nunbers. And then
after it was pointed out that he had sone probl ens
w th what he had cal cul ated for nunbers, he got down
to that 8 to 9 decibels, which made it the m nor
inpact. He had 12 to 13 when he did his original
nunber s.

DR KENT: Mke, that's the 31st of
March, 2011, supplenental testinony.

MR. | ACOPI NG March 31 suppl enent al ?
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DR. KENT: That's what | have. Oh,
this is fromthe Attorney General. Wit a m nute.

Let me -- yeah, that's right. And actually, the
addendumitsel f is Novenmber 12th of 2010. M/ copy
actually has draft changes on it. Does yours?

MR HOOD: Yeabh.

MR TACOPING |I'mgoing to have to
get that fromyou. | want to nake sure | have it
exactly when | have to wite the order.

DR. KENT: Do you have a hard copy?

MR HOOD: Yeah.

MR TACOPING I'll just get that from
you afterwards. It's nore inportant that you al
di scuss this. | just want to nake sure | have the

resources to wite down whatever you deci de.

CHAl RMAN GETZ: So, in terns of what
the netric is, | think we have to, | guess -- going
fromlow to high, the intervenors suggest 30 dBA
And it's not clear to ne whether that's at the edge
of the property or right at the edge of a tent and/or
house. And then we have what was done in -- and then
| believe Counsel for the Public is saying 40 dBA
And we have 45 dBA and 55 dBA, which is what was used

in the Lenpster, which | guess could be replicated
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here, effectively nmaking two categories. |Is that the
range of the proposed options?

MR. BO SVERT: It says 30 dBA as
measured in hone bedroons.

CHAl RMAN GETZ: Okay. Thank you.

MR. BO SVERT: For the intervenor.

CHAl RVAN GETZ: M. Steltzer

MR STELTZER  Added to that, | think
we need a -- | think from-- if |I'mrenenbering right

fromwhat | read there, there was a condition,
t hough, that if the baseline was al ready exceedi ng 30
dBA, and then you woul d have sone sort of deviation
fromthat. And | guess |'mjust raising up that
questi on because there's a nunber of sites here that
are already over 30 dBA by their baseline, and the
increnmental difference isn't all that nmuch. So, how
to handl e those situations.

And then | have a second point to that
to make it a little nore conplicated, too.

CHAl RMAN GETZ: Go for it.

MR STELTZER  Should we handle it
differently for different seasons, recognizing that
people aren't necessarily canping during the

w ntertine and people don't necessarily have their
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w ndows open during the wintertine? And so, as a
result, should it be a different scale for when the
use m ght be higher, specifically the canpground?

CHAI RMAN GETZ: Wl l, yeah, | nean,
you can approach that a couple different ways, where
you set different standards by season, or that when
you fashion a potential condition, that such a
condition would only apply if the standard was net.
It may probably be during the sumer hours or
what ever .

So, effectively, | guess you would end
up at the sane place, just a question of how you
woul d phrase it. But | think that's -- the real
I ssue here, with respect to the canpground, is when
they're in their normal operating hours, if there's
some probl em

MR. STELTZER And | think the concept
of at least doing it on a seasonal basis only really
conmes into play in one of two situations: One, where
the absolute value of the dBA is | ow enough that it
coul d be exceeded; or two, where the difference in
t he anbi ent decibels is | ow enough as well. For
exanple: |If you had 45-deci bel as an absolute, we

don't need to worry about seasons because, based off
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of both parties' expert wtnesses, it won't exceed
t hat . But if we start to consider | ower absolute
val ues, around the 30 dBA, then | think -- or if we

start to think about a smaller delta difference in
anbient |evels, such as 5 dBA, that's where we m ght
want to consider sone sort of seasonality to it.

CHAI RVAN GETZ: Dr. Kent.

DR. KENT: | thought Ms. Lew s
testified that she does have canpers in the winter.
But | haven't had a chance to verify that.

And | think there's one nore thing we
probably should throwin the mx. W have an
operating facility in Lenpster which has 55 and 45.
And ny understanding is that there's no conpl ai nts.
One? That was a hearing aid? One conplaint, and
that was a hearing aid problem So other than the
hearing aid problem we didn't have any conpl ai nts.
And we shouldn't ignore enpirical information in the
westling of this.

CHAI RVAN GETZ: M. Harrington.

MR HARRI NGTON: Well, let nme -- one
thing on what Dr. Kent's said. Wen you canp in the
w nter, you always wear a hat. So that hel ps, too.

And usual |y your sl eeping bag over your head.
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In the Lenpster one, it tal ks about
greater than 45, or 5 dBA above the anbi ent sound
level. And it appears, if we were to inpose that
here -- maybe I'm m ssing -- getting this wong, but

| thought the |level at the canpground was 24 and go
to 33?7 So it would exceed that, at |east based on
the estimates; is that correct? Do | have that
right? The background at the canmpground was 24, and
it would be estinated, with the wi nd turbines going,
go up to 33. So that would be great -- that would
exceed what we inposed at Lenpster outside of a

resi dence, which said the greater of -- no. Ckay.
It's the greater of 45, or 5 dBA above the anbient.
So it's got to be above 45. Al right. GCkay. | was
reading it backwards. Ckay.

CHAI RMAN CGETZ: M. Scott.

MR. SCOTT: You' ve already alluded to
it, M. Chairman, but I'minclined that we do treat,
much i ke we did the school at Lenpster, we treat the
campground to a little bit different capacity, a
different standard. As we nentioned, it's not a
residence, it's not a permanent structure. |'m not
really conpelled nyself to |ooking to get seasonality

i nvol ved. But | do think there is a case to be made
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that the canpground ought to be -- we ought to be

| ooking at a different |evel than necessarily

resi dences for the canpground. And I'minclined that
the sane | evels we used for Lenpster, we just replace
where we tal k about the school, we tal k about the
campground i n that case.

CHAI RVAN GETZ: M. Perry.

MR PERRY: Just this difference
bet ween the 45 and the 40. | nean, we heard
testi nony that a 5-dBA change woul d be essentially
not noticed. So, a 40 or 45 would certainly be the
sane. |If you went 40, then you could go down to 35
and not notice a difference. The way |I'm
understanding this, if there's not a 5-deci bel
change, it's not really noticeable.

MR HOOD: No. It's a -- a 5-decibel
change is definitely noticeable. A 3-decibel change
s just about where the human ear would start to pick
up sonmething. So three decibels is just barely, and
5is definitely you hear it. And then if you got a
10- deci bel increase or decrease, it's |like doubling
or hal ving of the noi se.

MR, PERRY: Ckay. Thank you.

CHAI RMVAN GETZ: Well, in ternms of how
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we proceed with -- we're going to have to | ook at
pi eces of all of these things that cone under Public
Health and Safety. | think maybe if we can -- |
woul d suggest we try to see if there's a consensus
about what the condition with respect to noise should
be, and if we have sone agreenent on that, then nove
on to the other areas that conme under the generalized
topic of public health and safety. And then at the
end, dependi ng on what other conditions may or nmay
not apply in each of the subcategories, then we woul d
entertain an overall notion about public health and
safety, subject to whatever conditions m ght come up

And so, for purposes of where we are
ri ght now on the noise issues, | just want to see if
we can cone to an agreenment, w thout a vote
necessarily, on what the conditions should be. And I
think one thing on the table, | guess, as
characterized by M. Scott, is apply the Lenpster
noi se conditions, but effectively substituting the
campground for the school. Does that --

MR. SCOTT: That's correct.

CHAl RMAN GETZ: -- characterize it?
Does anybody have any thoughts, pro or con on that?

MR. BAO SVERT: | can see treating
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the -- | can see treating the canpground different
than a residence because of the different sl eeping

ci rcunstances, the fact that people will elect to go
to a canpground or not, dependi ng upon the conditions
t here, which would include noise. So having a
separate consideration for the canpground | think is
appropriate. However, conparing it to the school
think is quite different because the school is only
operating during the day, and the issue of the noise
iswll it affect construction and so forth, which is

quite different than sleeping. So, to treat it

differently than the residences, | agree. To treat

it the sanme as the school, | don't see the parallel.
CHAI RVAN GETZ: In treating it -- in

giving it a different netric at all or in -- are you

suggesting that it mght be a nore restrictive netric

for the -- a |lower dBA standard for the canpground as
conmpared to the school? I'mtrying to foll ow
where -- what would be the ram fications of what

you' re sayi ng.

MR BO SVERT: Okay. Wbirking off the
| ogic that the school was treated differently than
resi dences because of its particular function in

Lenpster, that there needed to be speci al
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consi deration for the school because it was a school
and not a residence, that is the logic, as |
understand it. | could -- | can understand that you
woul d treat a comrercial canpground which relies upon
return business and so forth, word-of-nouth
advertising, as qualifying for a different standard
than a residence, where you could insulate it for
sound, et cetera. So | agree that we can treat the
canpground differently than the residences. Having
said that, though, the conditions -- the reasons why
t he canpground ought to be different are different
than the reasons why the school would be treated
different. Does that logic ring?

CHAI RVAN GETZ: | think that's -- you
know, | think that's fair in explaining why you're
treating themdifferently. And | think you' ve kind
of laid it out what's the difference between the
school and the canpground, | guess. But then, where
do you -- wait, wait, wait -- what would you -- what
nmetric would you use? 1Is it the sane netric but just
a different rationale to get there?

MR BO SVERT: It mght be. And this
is where | amuncertain as to how | would proceed.

This is a real challenge for ne to resolve. Wat

{ SEC 2010- 01} [ MORNI NG SESSI ON ONLY] { 04- 08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

128

woul d be an appropriate treatnent? What woul d be the
ki nd of condition that this Commttee can reconmend
or inpose? | don't have a nunber to give you. |'m
just agreeing with you so far as to say it's
legitinmate to consider it on its own nerits and that
comer ci al canpgrounds are different than residences.
But to say let's treat it |ike the school in
Lenpster, the categorical differences between a
school, a public school and a commerci al canpground,
and the tinmes at which you are concerned about quiet,
the noise, | nean, they're literally night and day.

CHAI RVAN GETZ:  Sure.

M. Harrington.

MR. HARRI NGTON: As far as Lenpster, |
guess the school, we don't really define where at the
school. It just says audi ble sound fromthe w nd
park at the Goshen Lenpster School shall not exceed
45 dBA. If the anbient sound pressure level at the
school exceeds 45 dBA at the school, the standard
shall be the anmbient plus 5 dBA, which is sort of the
same thing we're inposing on the i nmmedi ate outsi de of
the residence. So | guess this nust nmean anywhere on
t he school property, including the playground and

stuff like that.
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But | would agree with what you j ust
said. W're tal king about trying to allow people to
sleep. So it may be -- the idea is good. | agree
with the concept that we should | ook at the
canpground differently. But to just blanketly shift
over to what we did at the school nay or may not be
appropriate. But certainly, just because we did it
separately, we should evaluate that nunber and see if
it makes sense. Maybe the 45 in this case woul d
be -- if we apply it the sane way as the school,
you' d be applying it at the edge of the canpground
property, for exanple, as conpared to the 55 that
we' re tal king about 300 feet away from people's
houses. It's a different set of circunstances.

Plus, I don't know how close the tents are to the
edge of the property and all that other stuff. So it
makes it a little nore conplicated.

CHAl RMVAN GETZ: Sure. Oher --

M. Steltzer.

MR, STELTZER: What |I'mtrying to
figure out, too, is with the -- Dr. Kent, maybe if
you still have it on your conputer there, the Wrld
Heal th Organi zation, their 45-deci bel |evel during

nighttinme, that's neasured outside the property, the
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outsi de of the walls.

Where I"mgoing with that is that, to
i npose a level of 45, even if it was at the property
boundary of the canpground, you don't have that
barrier to help reduce that |evel of sound. So what
iIs the appropriate | evel of sound inside a hone in
order to sleep? And it mght be |lower than that 45
| evel .

MR. HARRI NGTON:  Well, | think in
Lenpster we had it down to 30 inside the bedroom or
sonething like that. There were specific conditions
in there. 1'll try to get to them

CHAI RVAN GETZ: Well, one thing |
guess Dr. Kent has that may be responsive, M.
Steltzer, is that it's 45 dBA at the |living space
with an open w ndow.

DR KENT: Sound | evels at the outside
facades of |iving spaces so that people may sl eep
wth their bedroom w ndows open. So, neasured on the
out si de.

MR. STELTZER. Wth a wi ndow open. So
t hat 45-deci bel would resonate into the bedroom
itself.

(Pause due to technical difficulties
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W th m crophones.)
CHAl RVAN GETZ: Well, do we have a
proposal or a refinenent of the -- of what was done

in the -- again, there's a different rationale for
getting there, but it's still --

MR. HARRI NGTON: What | was trying to
get tois in the Lenpster thing, we tal ked about if
t he val ue exceeds what we were -- the mninmum-- the
maxi mum anmount, then it says they can do all these
mtigation levels to install, at the Applicant's
expense, install a package of sound mtigation
measures to ensure the sound level wthin the hone is
reduced to | ess than 30 dBA, or 5 dBA above interior
home anbi ent sound | evel s, whichever is greater.

So, nmaybe goi ng along with concept of
what a coupl e people just stated, | nean, is that we
shoul d be | ooking at, you know, in the tenting areas
of the canpground that it's 30 dBA? |Is that possible
or -- I'"'mjust throw ng that out, because what we're
saying is inside the house, we said it's got to be
brought down to 30. |If it exceeded the 45 outside
the house, | guess -- if the sound | evels generated
by the project i mediately outside of any residence

of a non-participating honeowner are found to be nore
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than 45 or 5 above anbient, then... or generating a
nmeasur abl e harnoni ¢ or beating noise effect at short
cycles that fluctuates with an anplitude of 5 dBA or
nmore, both as neasured at the exterior facade of the
honme, then the Applicant shall, within 90 days of
confirmation of such exceedences, and at its option,
ei ther conplete action or reduce project-generated
noi se bel ow the specified sound |levels on a

goi ng-forward basis, or offer the honeowner a package
that woul d i ncrease that, and that decreases -- it
says within the hone is reduced to |l ess than 30 dBA
or 5 dBA above interior hone sound | evels, whichever
IS greater.

And | think this brings us to the
problemthat we're tal king about. If we're saying,
you know, outside of the 10, should we be treating
that the same way we do here, as inside of a house?
| don't see a tent gives you a lot of mtigation, you
know, as far as reduction of sound, where clearly,
you know, a sound, even wth the w ndows open, being
on the inside of a building is going to reduce sounds
quite a bit, unless you have you know, 35-foot-w de
wi ndows or sonething on the side of your house.

CHAl RVAN GETZ: Well, I"'mtrying to
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thi nk about the practicality of the application,
because in one instance, you know, with Lenpster
we're tal king about individual private residences.
Here we're tal king about a canmpground with a nunber
of tents and/or RVs, as | recall. |'mpresum ng that
we woul dn't have a receptor at each of the sites.

MR, HARRI NGTON: No.

CHAl RVAN GETZ: Maybe there's one or
two that are closest to the turbines that are up on
the hill. | guess that would be receptors that would
be used. (Cbviously, the further ones are going to be
nore insulated fromthe sound than the cl oser ones.
O do we just say sonething -- do we | ook at the
property boundary and really not try to nake a
j udgnent about where the sites are, and then maybe
just say that, |ike whatever it is, a 45 dBA be at
t he boundary of the canpground, and that it plays out
fromthere, recognizing that it's unlikely that you
woul d have a series of tents right on, well, | guess
what woul d presumably be the river.

But Dr. Boisvert.

MR BO SVERT: It strikes ne as the
somewhat parallel situation that | observed on

certai n hi ghways, where sound baffles are erected to
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| ower the sound to residences behind it, where you're
not trying to protect --

(Pause due to technical problens with

m cr ophones.)

MR BO SVERT: ['Il talk |oud then.
Maybe our representative from DOT can speak nmuch nore
know edgeably to it. But what is the application.
and effectiveness of the sound barriers that are
erected al ong the highways? | assune for the same
reason, it's to reduce the sound getting to
resi dences, particularly because it's annoyi ng when
people are trying to sl eep.

We're already going through mtigation
nmeasures here, as opposed to trying to set a | evel.
But that does seemto have devel oped in conversation
of how would you deal with it if it got too high,
once we deci ded what "too high" is.

MR. HOOD: The highway aspect is quite
a bit different fromwhat you fol ks have been deali ng
wth when | was on this Commttee and started | ooking
at the past ones, |ooking at the noi se.

Wth highway noise, we follow Federal
H ghway Adm ni strati on Noi se Guidelines that are used

t hr oughout the country. W use a |evel of
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66 deci bels before we -- and it's exterior, on ground
| evel, outside areas -- before we start to |look at --
consi der that to be i npacted.

The other criteria we tal ked about a
little bit here that we would use would be if our
project is going to do sonething that i1 ncreases noise
| evel s over existing noise |levels by 15 deci bels or
nore, that would al so be an inpact. So those two
t hi ngs woul d be what woul d be consi dered an inpact.

If we got to that point, then we would | ook at how
can we reduce that noise, and that's when we get into
putting up the sound barriers. W have quite a thing
to go through. It has to be cost-effective and, you
know, reduce noise levels. But those sound barriers,
t hough, usually do reduce noise |evels by about

10 deci bels at each of the locations that we're at.
But we have a | ot higher threshold that has to be net
bef ore we woul d | ook into abatenent.

MR. BO SVERT: Ckay.

CHAI RMAN GETZ: And is there a
di fference between | guess in a highway situation
where the wall is built in a direct |ine between the
emtter and receptor?

VR. HOCOD: You need to break the |line
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of sight between the noise from-- and usually it's
fromtrucks. It's fromthe stack height of a truck
to an area that -- noise travels in a straight |ine.
So where the noise is comng from like the truck to
the receptor in the backyard, we'd put the wall up to
break up that line of sight. By breaking that |ine
of sight, that's what reduces the noise | evels.

CHAI RVAN GETZ: And so |'m just
wonderi ng, you know, is there a difference between --
of course, we don't have any testinony about this in
the record -- but the difference between the
situation where you're building a wall between the
road and sone hones, and we have the w nd turbines up
on a hill at an altitude above the receptor. | just
don't know how t hat plays out.

MR TACOPINO | would just point out,
al so, that you do have testinony in the record about
sone of these sites during Ms. Lew s's testinony.
There was sone -- she was cross-exam ned about where
sone of these sites are. And | |eave you to your
recoll ection or research of the record. But | don't
think you' re going to be able to put a wall along the
river, as sone of her sites were along the river.

CHAl RVAN GETZ: M. Scott.
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MR. SCOTT: In answer to your earlier
| ayi ng out of an exanple of property |line or where on
the canpsite, ny feeling is that it should just be
anywhere on that property, the inpact -- neaning, as
it was just nentioned from M. Hood, you could have
trees, you could have -- on the property line, you
coul d have sonething that's actually bl ocking the
sound, where further in the property it could
actual |y be | ouder.

And the other thing I would want to be
careful about is | wouldn't want to, by doing this,
sonehow restrict Ms. Lews's ability to use her whole
property for tents and that type of thing. So, you
know, gee, we only have tents here today and not --
but it's | ouder over there.

Anyways, ny bottomline is | think it
woul d be safer just to say whatever sound | evel we
pick -- again, |I'mpicking 45, plus or mnus 5 over
ambi ent anywhere on her property -- would be the
safest way, in ny opinion.

CHAl RMVAN GETZ: M. Steltzer

MR STELTZER  Yeah, I'Il be a little
daring here and just throw out sone nunbers and i deas

and see whether it -- howit sits with fol ks.
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If we set up an absol ute val ue of 55
daytinme, 45 nighttine, simlar to what was done in
Lenpster, and then made conditions on the canpground,

that at nighttime it's 30 dBA from April through

Cct ober .

CHAI RVAN GETZ: M. Harrington.

MR. HARRI NGTON: That's probably
sonething along those lines. [|I'mnot sure if those

are the exact right nunbers. But | think that's
probably sonething that coul d be worked on. But one
of the things |I think we ought to be careful on in
this case is that, especially with the canpground, is
it is a comercial application. So, | nean, you
could run into a situation where, as M. Scott just
described, it's different levels at different parts
of the canpground. And it nmay be because it is a
comrerci al application and not a hone that you could
have these five tent sites over here where the noise
is too loud, but that's really the only five where it
applies. And rather than say you have to have a
certain level for the entire canpground, naybe you
could sinply inpose sonme type of comrercial solution
to that, you know, basically that the wind farm coul d

effectively rent those canp sites for the sumrer. It
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may be cheaper for them and just as financially okay
for the canpground owner to do that, as conpared to
bui |l di ng fences and, you know, setting a standard for
the entire canpground. |'mjust saying we shouldn't
be overly prescriptive of the solution to the

problem but allow maxi numflexibility. Because this

isn't like a house where soneone's going to say, oh,
well, you just buy ny bedroomand I'Il be happy
because I'lIl nove into the living room This is
sinply a case where, you know, we'll give you

X-anount of noney not to rent those tent sites, and
that all eviates the probl em because they only exi st
at these three or four tent sites. So I'd just |ike
the option to be as broad as possi bl e rather being
real specific of if it doesn't reach this, then they
have to build a fence or put up trees or cut back on
the wi nd production, because we are tal king about a
commer ci al endeavor here, so..

CHAI RVAN GETZ: And I'mjust trying to
t hi nk how that condition would be witten, which I
think may be a challenge. If it would be -- because
| think you have to set a standard. And then | guess
what you're kind of saying is, to the extent the

standard i s viol ated, whether there should be an
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opti on between the parties to cone to sone ot her
comerci al agreenent ?

MR. HARRI NGTON:  Yeabh.

CHAl RMAN GETZ: Wiich | guess they
al ways woul d have that option

MR, HARRI NGTON:  Well, not if we said
that it's got to be -- let's just use what M.
Steltzer said. It's got to be 30 dBA at night
bet ween these tines, or it nust be mtigated by, you
know, reducing the operation of the turbines or
putting up fences or whatever you wanted to say. You
could do that. That would not give you the option.
But | would add to that. Al I"msaying is you would
say or if other financial agreenents or other
agreenents could be reached between the canpground
owner and the Applicant -- because, | nean, we're
tal ki ng about renting of canp spaces. And if they're
rented 60 percent of the time during those nonths and
t he canpground owner got paid that noney, and that
turned out to be a |lot cheaper to the Applicant than
turning off a particular wwindm Il for, you know, how
many hundreds of hours during the summer, that would
seemto be the way to go. W'd solve the problem

t hen, because the only thing would be bot hered woul d
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be, you know, a tree soneplace. But there's not
goi ng to be anybody sl eeping there.

CHAl RMAN GETZ: But that woul d be at
t he nutual agreenment of the parties.

MR HARRI NGTON: It would have to be a
nut ual agreenent. Well, maybe you have to put
sonething in so you couldn't have them say, well,
that canpsite rents for $1,000 a night now You
know, that's by nutual agreenent. | want you to rent
it for $1,000 a night, because that's not what they
woul d have collected out of it otherwise. So |I'm not
sure how to do that. But you have to put sone
common-sense limt on it as well.

CHAI RVAN GETZ: Well, 1'"mjust saying
that it had to be nutual.

MR. HARRI NGTON:  Yeabh.

CHAI RMAN CGETZ: M. Scott.

MR SCOIT: Wth that said, | nean, |
could see sonething to the effect that it shall neet
these limts, so that's your absolute, unless
mtigated to the satisfaction of the property owner,
in which case that's -- you know, by definition, a
that's nmutual agreenent.

MR. HARRI NGTON:  But ny only concern
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there is that we know the property owner doesn't want

the wwndmlls there for reasons beyond just sound.

They don't want -- they claimpeople don't want to
| ook at them people won't -- whatever. | wouldn't
want to give them well, a blank check fromthe

Applicant to say, okay, you know, it's going to cost
you $2,000 a day to nmitigate these by cutting back on
one of your turbines. So |I want $1800 a day for ny
three canpsites that | usually rent for $35 a night
api ece. W have to have sone way to nake sure we're
not giving thema license to steal, because we know

t he canpground owner doesn't want the wind mills
there at all. It's not just the problemw th the

noi se. But they need to be conpensated if it's
causing themto | ose noney, too.

MR. SCOTT: But if we agreed that
there is -- again, for conversation's sake, let's say
the 45 dBA, if we agreed anything above that, there's
an action that needs to be taken, and if that is what
the project and the property owner would want -- |I'm
not suggesting this -- but the Applicant buys the
canpground in that case, and that nakes them al
happy, why does that matter to us? | think what we

should be saying is here's your |evel where it's
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unacceptable. You need to do sonething about it.

And what they do, whether you think it's extortion or
not -- ny word, not yours -- |I'mnot sure why we care
about that, why we should get involved in that.

MR. HARRINGTON: It's sonething to
t hi nk about .

CHAI RVMAN GETZ: Yeah, let's go back
to, | guess, M. Steltzer's proposal. | nean,
there's a very different |evel that would be applied
for effectively the summer nonths. Any discussion
about, you know, basically whether it should be 30
ver sus 45?

MR STELTZER | see these two ideas
bl ending very well together. Basically, as M. Scott
said, here are the absolutes. And we could even add
in a conponent, as far as a certain | evel above
anbient if we wanted to, recognizing that sone of the
sites that m ght be down by the river mght be a
little -- and this is going to what M. Harrington
was saying -- sonme sites down by the river mght be a
little |l ouder than, say, these four sites that are up
underneath the elmtrees. And then if that isn't
nmet, the mtigative neasure, | would just take it a

step farther and say that it needs to be in agreenent
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by both parties, the Applicant as well as the
property owner, and not just leave it to what the
property owner is suggesti ng.

CHAI RMAN GETZ: Well, | think the
mechani cs work. | guess what's very different is the
|l evel . Rather than being 45, you're suggesting it be
30.

MR, HARRI NGTON: M. Chairnman, on that
l evel, | nmean, that cones right out of the -- the

sound levels within the hone is reduced to | ess than
30, or 5 dBA above the interior honme's anbient
sounds, that's from what we've already decided in
Lenpster. And | guess maybe you could specify 30 in
the area of tent sites as conpared in the area where
the RVs are parked, where you could go with the 45.
Maybe | -- | don't want to overnuke this thing. But ,
you know, we're starting to get there. But it's just
that a tent | don't think gives you any protection
fromnoise. So it would be equivalent to being
inside the hone, which in Lenpster we're saying is
30. | think that's probably where M. Steltzer got
the nunber from But the whol e canpground doesn't
necessarily have to be at that level either. So

maybe just in the areas of the existing tent
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Site areas.

CHAl RMAN GETZ: Well, | think that
ki nd of gets back to ny issue about where do you
neasur e.

MR. HARRI NGTON:  Well, existing tent
site areas | guess |I'd neasure, you know, as conpared
to at the ball field that people aren't using at
night, if there's a ball field there. O in the
RV -- or the areas where the RVs go, which is usually
segregated fromregul ar tent sites because, again,
they're nore |like a house; you're sl eeping inside of
a trailer. So, | nean, that would be the difference
| think I would make, because the 30 should only
apply in the immediate vicinity where the tents are
goi ng to be.

CHAI RVAN GETZ: And |I'm not sure what
M. Steltzer was suggesting. At one point | think we
wer e tal ki ng about maybe 45 at the property |ine,
which | don't know what that gets you once you
start -- you know, the sound fades, versus is it 30
at the property line, or is it 30 sonewhere el se next
to the nearest site? | don't know.

MR STELTZER | specifically didn't

mention where on the site it needs to be figured out
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because | think it can vary so greatly. |If we say
the property boundary that's closest to the river,
wel |, that nmeans quite a lot than the property
boundary that's, you know, on the other side of the
access road into the site. So | don't know

whet her -- where | was thinking it could go is to

| eave that decision on where that receptor needs to
be | ocated up to the sound engi neers to determn ne
what woul d be best to get a greatest sense for the
tent sites specifically.

CHAl RMVAN GETZ: Wl l, yeah, | think we
have to... ny concernis we may need to be a little
nore directive in the conditions. And that's part of
what was going on, | think in reading the Lenpster
deci sion. You had to make sone deci sions about, you
know, is it going to be applied at the residence or
applied to the property line. That inplies different
nunbers to try to effectively get to the sane result
In some respects.

M. Scott.

MR SCOIT: Again, | would argue for
anywhere on the property because -- and I'll take M.
Harri ngton's suggesti on of existing canpsites, that

type of thing. | nean, what that inplies is that the
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property owner can't devel op, do any devel opnent on
their own property to add canp sites, can't change
where -- gee, RVs were here last year, we're going to
put a tent here this year. That, to ne, throws a
restriction on where you have tents today is where
they' || always be, unless you want to bear the brunt
of the extra sound. And | don't think that's fair to
the business. | think the business ought to have an
opportunity to do what they wish within their
property, which is why | suggest anywhere on the
property. |If that's the netric we use, it should be
anywhere on the property.

CHAI RVAN GETZ: Do you have a feeling
one way or the other for 30, 40, 457

MR, SCOIT: No.

MR HOOD: M. Chairnan.

CHAI RMAN CGETZ: M. Hood.

MR HOOD: | just wonder why we
woul dn't want to use a nunber above the anbi ent and
then -- because things are going to change. If we
put sone nunber on it, and then five years from now
anot her devel opnent goes in soneplace, traffic picks
up on 25, noise levels are going to change. If we

put a nunmber on it, we don't take advantage of the
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anbient. The anbient is what's there, and then we
take the difference caused by the wind farm [If we
just put a nunber, that nunber coul d be exceeded
alnost all the tine if there's sone ot her change that
makes t he anbi ent noise levels go up. So it seens

i ke we could put what's there, not caused by the
wnd farm and then put a | evel of 3 decibels, 5

deci bel s above what's there, and if it gets to that,
t hen sonet hi ng needs to be done.

CHAI RMVAN GETZ: But isn't that
effectively the way the Lenpster conditions work? |If
there's a nunber, and then there's a -- to the extent
that nunber is exceeded by anbient, then there's a
del ta above that?

MR HOOD: |If you put -- okay. |If
you put -- so then that's --

MR, HARRI NGTON: M. Chairman, there's
a floor in the Lenpster case. Are you referring to
not having a floor at all? Just say neasured
ambient, and then if it exceeds the anbi ent by
what ever, regardl ess of what that is? | guess that
gets into the question we were tal king about before
that Dr. Kent brought up, is the whole concept of is

there a threshold that once you get below, you don't
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care? So if the anbient is -- let's say the anbient
is 24 at the canpground, and we have 5-deci bel
average of that, or even a 6-decibel that gets you to
30. I nean, | think what Dr. Kent was alluding to
was that you wouldn't care that it went up to 31,
because at that level it's still solow it's not a
problem whereas if you had a 45 level and it went up
and -- the background was 46 and it went up anot her

5, that would be a problem So that's the only

problem w thout having a mninmumwhere it applies

to.

CHAI RVAN GETZ: Well, let nme say this.
It's 12:35. | think we need --

MR. HARRI NGTON: W all agree on that.

CHAl RMAN GETZ: W need to have | unch
and di gest sone of this as well. Let's recess until
1: 30, because we still have a lot of ground to cover.

(WHEREUPON, the Day 2 Morning Session
of Deliberations recessed for |unch at
12:35 p.m Day 2 Afternoon Session to

resune under separate cover so designated.)
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