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PROCEEDI NGS

CHAI RVAN GETZ: Gkay. Good norni ng,
everyone. W' Il open the public neeting and
del i berati ve session in Docket SEC No. 2010-01
concerni ng the application of G oton Wnd, LLC for a
certificate of site and facility for a renewabl e
energy facility in Goton, New Hanpshire.

Let's begin with introducing the
Menmbers of the Commttee, starting on ny right.

MR DUPEE: Good norning. M nane is
Br ook Dupee, representing the Departnent of Health
and Human Servi ces.

MR STELTZER Eric Steltzer of the
O fice of Energy & Pl anni ng.

MR. PERRY: Steve Perry, New Hanpshire
Fish & Gane.

MR SCOIT: Bob Scott, Departnent of
Environnmental Services, Air Resources Division.

MR. HOOD: Charlie Hood, New Hanpshire
Depart nent of Transportation, Environnental Bureau.

CHAI RVAN GETZ: I"'m Tom Getz, |I'm
Chai rman of the Public Utilities Comm ssion and
chairing the Subcommi ttee.

VR. KENT: Don Kent with the
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Depart nent of Resources and Econom c Devel opnent.

MR. BO SVERT: Richard Boi svert,
D vision of Hi storical Resources.

MR. HARRI NGTON: M chael Harri ngton,
New Hanpshire PUC.

MR. | ACOPINO. M ke | acopi no, counsel
to the Commttee.

CHAI RVAN GETZ: And 1'Ill note for the
record that we have a quorum and are prepared to
proceed with the neeting and the deliberative
sessi on.

And so | woul d suggest to the Menbers,
this is how we would proceed: | think it nay work
best is if | go through all of the docunents that
have been filed since the decision was i ssued on My
6, and then we'll just take up the argunents one by
one as we go through them

So, just in terns of the docunents
that we're going to work on this norning, we have a
notion for clarification that was filed on May 13 by
the Applicant. There's a letter fromDr. Mazur on
May 17th that appears to be responding to that
application for clarification. W have a notion for

rehearing filed, dated June 5, fromthe
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Butt ol ph/ Lewi s/ Spring intervenor group. W have the
Applicant's notion for reconsi deration and reheari ng,
dated June 6. Then we have the Buttol ph/Lew s/ Spring
objection to the notion for reconsideration that was
submtted on June 11. Then we have the Applicant's
objection to the Buttol ph/Lewi s/ Spring notion for
rehearing that's dated June 15th. W have an

obj ection from Counsel for the Public to the
Applicant's notion for rehearing, and that's dated
June 16. CQur procedural order setting the

del i berati ve sessi on today was i ssued on June 24.

"Il also note, after we go through
the notions for rehearing, | think we should discuss
two itens that we've been copied on. One is a letter
fromJune 1 fromthe New Hanpshire D vision of
H storical Resources, and the other is a letter dated
June 28 fromthe New Hanpshire Division of Hi storical
Resources. And | think we need to discuss that as
well today. But | think let's hold off on that until
we deal with the notions for rehearing.

So, is everyone okay wth that
process? Anything we shoul d address before we start
wor ki ng t hrough these?

M. lacopino, anything that you have?
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MR | ACOPI NGO  No.

CHAI RVAN GETZ: Ckay. Let's turn to
the Applicant's notion for clarification that's dated
May 13. And the request for relief there fromthe
Applicant is that we clarify that the order, the
deci sion from May 6, does not require G oton Wnd to
file an interconnecti on agreenent prior to
commencenent of construction. And anpbng ot her
things, they say there's no discussion in the order,
the decision granting certificate of site and
facility, or transcripts or deliberations, regarding
the rationale for the requirenent. And they argue
that there's additional cause for clarifying to
renove the interconnection agreenent requirenent and
saying it poses great hardship to the construction
schedul e and asserts that typically interconnection
agreenents are conpleted after construction of a
generation facility has started. And it reports in
that notion for clarification that Counsel for the
Public takes no position, but Buttol ph/Lew s/ Spring
di sagree and does not concur; Dr. Mazur adamantly
opposes; M. Wtterer does not concur; and the Town
of Groton did not respond due to | ack of sufficient

time.
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But M. lacopino, | understand you've
| ooked through the transcript and sone of the
filings?

MR | ACOPI NO  Yes. | can report to
the Commttee that the references to the transcri pt
contained in the notion for clarification are, in
fact, accurate, that it appears as though there was
no specific discussion during the tine of
del i berati ons about putting the specific condition
in. And noreover, in addition to that, there was a
simlar request made by Counsel for the Public that
the Commttee actually denied. And all of that is,
in fact, included in the notion for clarification.
have checked that, and in fact it does -- those are
accurate statenents with respect to the state of your
record.

CHAl RMAN GETZ: Do you have a cite for
the -- with respect to Counsel for Public, the
di scussi on of denying that on the --

MR. | ACOPI NO Yes, | do.

MR, HARRI NGTON: These woul d be in the
transcript?

MR ITACOPINOG | believe it's in the

transcript of May -- April 7th or -- it's either 3rd
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or 7th. Hold on one second.

CHAI RMVAN GETZ: W have the 7th or the
8t h.

MR TACOPINO |I'msorry. So it's Day
3, April 11th, Page -- basically, the discussion goes
from Page 77 through roughly 86, | believe. And
there is a -- | have it highlighted. 1'Il bring it
ri ght up.

CHAl RMAN GETZ: Coul d you give ne that
ci te agai n?

MR I ACOPING  April 11th. Transcri pt
of April 11th. Begins about Page 76 and goes to
about Page 86.

CHAI RVAN GETZ: When you get that up,
can you just read it into the record today?

And let ne just say for everybody on
the Commttee, just to point out there's new
m crophones, and there's a little red |Iight on here.
So the red light has to be on if you're going to
speak.

MR TACOPINO It's a fairly extensive
di scussion, M. Chairnman, and |'ve highlighted a
couple parts of it that I'lIl read fromthe record for

you.
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First is on Page 77 to Page 78, where
| was actually questioned by the Conmmttee about
whet her or not we have a standard condition. The
request was from Public Counsel. And the discussion
was, M. Chairman, you indicated that request D or
Letter D, quote, The Conmmttee should require that
the Applicant return to the Conmttee should the
feasibility study or any other cause require the
Applicant to nodify the facility fromthe design
presented to the Commttee and the parties in the
hearings. To the extent that the Applicant believes
such nodifications are inmaterial, it should be
required to provide a report and anal ysi s
denmonstrating the immteriality to the Conmttee and
the parties, close quote. You were quoting from
Counsel for the Public's request, in their request
for conditions in their brief.

And then you address ne, and you
asked, "Don't we have a standard condition that
effectively addresses that issue?”

| then advised the Commttee that
there were two issues involved and that | SO --
essentially what | advised the Commttee was that | SO

woul d require them before they could turn on the
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project, to have all of their studies perforned, but
that if one of those studies -- and | got into a
di scussion then with M. Harrington -- if one of
t hose studies required sone nodification to the
project, that they would have to cone back to us
because it would have an effective change in the
footprint or the nature of the facility. And that's
all on Page 77 and 78 -- | think | was a little
| ong-wi nded, I'msorry -- and 79.

And t hen, Chairnman Getz, you suggest
on Page 79, at Line 8 -- and again this is
April 11 -- So then, perhaps an appropriate condition
woul d be to make it specific then, that to the extent
that this request is speaking to the requirenents of
| SO, that we inpose a condition to nake and it cl ear
that the Applicant needs to conply with the I SO
requirenents. And if there are any substanti al
changes in the requirenents, that the Commttee wll
be notified. And I took that as a question to ne. |
don't know if it actually was. And | answered "Yes."

And then there was further discussion
about what happens if |SO requires sone changes. M.
Harrington directed a question to ne, which I tried

to explain to himwi th an exanpl e that he nade a joke
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about. But nonetheless, it was at the end of that
di scussion on page -- well, towards the end of the
di scussi on on Page --

MR. HARRI NGTON:  82.

MR | ACOPI NO Yeah, 82. There was
di scussi on on whet her or not we had required such a
condition in any other projects. And specifically,
Chai rman Getz, you opined that you couldn't find
anything in the Lenpster or the Granite Reliabl e,
which are both wind facilities. And | advised the
Committee that | did not recall any such specific
condition fromprior hearings before the Conmttee.

And then on Page 85, the Committee
took a vote. Nobody on the Conmttee was in favor of
the condition. And when you took a vote on those
opposed, it was deni ed unani nously. Everybody on the
committee voted to oppose the conditions suggested by
Counsel for the Public.

There was nothing that | could find in
the record that dealt with a specific condition
requiring the filing of an interconnection agreenent
prior to the commencenent of construction, nor was
there any vote ever taken on that specific thing. |

believe that | anguage nmade it into our decision
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because there is, as | learned |ater, such a
condition in the Biomass Lai dl aw docket, which was
driven by different considerations, | believe. |
think that sone of that | anguage nmay have, due to ny
fault, nmade its way into the order in this case, and
| didn't catch it. So...

MR. HARRI NGTON: M. Chairman, just --

CHAl RVAN GETZ: Before we get into
this, let ne talk about the standard for review that
we need to use this norning. | neglected to do that
right off the bat.

In the context of review ng the
noti ons today, pursuant to RSA 541:3, which is the
governing statute here, the Commttee may grant
rehearing or reconsiderati on when a party states good
reason for such relief. And good reason nay be shown
by identifying new evidence that could not have been
presented in the underlying proceeding -- and, you
know, that's a citation from O Loughlin versus New
Hanpshire Personnel Conmttee, a Supreme Court
decision from 1977 -- or by identifying specific
matters that were overl ooked or m stakenly conceived
by the deciding tribunal. And that's, again, a

citation to anot her New Hanmpshire Suprene Court case.
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And al so subsequent cases fromthe Supreme Court note
that a successful notion for rehearing does not
nmerely reassert prior argunents and requests a

di fferent outcone. Also, you know, if there's an
error of law, then that's a basis for granting a
notion for rehearing. So that's the paraneters that
we need to work within in judging the argunents in
the various petitions today.

Now, |'mtaking fromwhat you're
saying, M. lacopino, that | guess there's a couple
ways of looking at this. |In the first instance, the
condi tion does not -- that was inserted that the
Applicant asked us to clarify does not accurately
nmenori alize the deliberations.

MR. | ACOPI NO  Correct.

CHAI RMAN GETZ: And | guess you can
|l ook at that a few different ways. |It's either a
transcription error, or it's sonething that we' ve
m st akenly conceived in issuing the order. But
that's kind of ny first reaction to that.

But M. Harrington, you have sonet hing
you wanted to say?

MR HARRI NGTON: Well, the only thing

| wanted to try to clarify is the discussion M.
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| acopi no was referring to was whet her or not there
should be a condition on if the agreenent with the
| SO, the interconnection agreenent, was changed
substantially fromwhat we thought it was going to be
at the tinme, should that be brought to the
Commttee's attention. And the condition I think
we're discussing that was put on -- actually put in
the application -- or the order is that they shal
submt an approved -- file an interconnection
agreenent prior to conmmrencing construction. So |
think it's kind of two different issues. You know,
one is tal king about if something were changed in
getting that. But | think the condition that was
actually put in the order was very simlar to the one
that was in the Laidlaw Berlin one, which says
"Further ordered, that the Applicant shall continue
to cooperate with the requirenents of | SO New Engl and
and obtain all |SO approval s necessary to a final
I nterconnecti on agreenent for a gross unit rating of
up to 70 negawatts. Said interconnection shall be
filed with the Subcomm ttee prior to comrencenent of
construction."

And | went through the Granite

Reliable order, and | couldn't find that sim/l ar
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thing in there, nor was there one -- nor could |I find
one in the Lenpster case. So | just wanted to nmake
sure people were clear we're tal king about as a
condi ti on of comenci ng construction and not if there
was a change to the actual interconnection agreenent,
and then had to be filed with the Commttee.

MR TACOPINO M. Chairman, | would
just point out that the particular part of the order
conpl ai ned about in the notion for clarification is
on Page 3 of the order and certificate. It's not
wthin the decision itself. And it reads al nost
identical to what M. Harrington just read about the
Lai dl aw deci si on, except that it has the 48 negawatts
init. And the first sentence woul d be consi stent
wth the deliberations of the Comm ttee, because that
first sentence states, "Further ordered, that the
Applicant shall continue to cooperate with the
requi renments of | SO New Engl and and obtain all 1SO
approval s necessary to a final interconnection
agreenent for a gross unit rating of up to 48
nmegawat ts. "

And t hen what woul d need to be
changed, if you are inclined to grant the notion for

clarification, is you would need to del ete the second
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sentence whi ch says, "Said interconnection agreenent
shall be filed with the Subconmmttee prior to the
comrencenent of construction.” And that would be the
relief, | believe, that's sought, is the elimnation
of that second sentence. The first sentence woul d be
consistent with the record that | have reviewed with
you this norning.

CHAI RVAN GETZ: Any ot her discussion
about this particular iten? D rector Scott.

MR. SCOTT: Two things: One is
extrenely mnor. |If we're going to anend this,

there's obviously a typo, at least in ny version.

| nstead of "all,” it says "al" for |SQO
| guess ny other issue is -- and maybe
this is for counsel -- so what we have before us, |

believe, is a notion for clarification. How does --
if we were to do this, how does that conpare with a
notion for rehearing? | nean, so we nake the changes
as an admnistrative, in effect, a typo?

CHAI RMAN GETZ: Well, let's tal k about
that a little bit. W're going to do that next, is
t he procedural context here, because we have this
argunment by Dr. Mazur filed on the 17th, who states,

"I would like to reiterate the position conmmuni cat ed

10- 01} [ PUBLI C MEETI NG DELI BERATI ONS] {7-08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

19

both to Ms. Geiger and M. lacopino in recent e-mails
responsive to the May 13 notion"” -- being the notion
for clarification -- "that our interpretation of the
process is that this matter nust be brought up
t hrough appeals format, first to an appropriate
envi ronnental services council per its own site map
instruction, or eventually to the New Hanpshire
Suprene Court. To allow the Applicant to circunvent
t he dictated appeals process would appear to viol ate
the rules at hand and due process rights of other
concerned parties, intervenors, et al."

And 1'Il also note that in its notion
for rehearing, the Applicant, on June 6, seeks to
I ncorporate the previous notion for clarification as
part of its notion for rehearing. So, to the extent
there's any issue about what is a notion for
clarification, arguably it's addressed by incl uding
it or incorporating it in the notion for rehearing.
| think it's common practice before boards to treat
notions for rehearing and clarification and
reconsi deration as conparable instrunents. But so |
think it would be fair for us to treat it as a notion
for rehearing, but they' ve also included it in their

notion for rehearing.
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M. | acopi no.

MR TACOPING | believe you're
correct, M. Chairman. And | would al so point out
that the standard of review that you have |listed here
t oday woul d al so support -- would al so be a standard
of review that would be legally supportable in
determining a notion for clarification. |In essence,
the titles really don't nean nuch. | nean, treated
as a notion for rehearing or a notion for
clarification basically has the sane effect on the
standard, or the standard is pretty nuch the sane.

CHAI RVAN GETZ: And there's one ot her
tail tothis. Inits -- in the Buttol ph G oup
objection to the Applicant's notion for
reconsi deration, they contend that the notion for
reconsideration was filed |late. The hearing -- or
t he deci sion, the underlying decision was on May 6t h.
Under 541:3, notion for rehearing should be filed
w thin 30 days. The 30th day was Sunday, June 5t h,
and the Applicant's notion for rehearing was filed on
Monday, June 6th. And the Applicant says it's, you
know, crystal clear that any request for rehearing
shall be made within 30 days. It also states that

there's no flexibility in the application of 541 wth
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respect to rehearing, filing time franes. W are
confident the Commttee will agree it has no choice
but to dismss the Applicant's filing.

But there's sone case |law fromthe
Suprene Court interpreting this issue. There is a
deci sion of the Supreme Court, H K Corporation versus
Manchester, that says, dealing with tine franes, in
this case it was a -- this is a 1961 deci sion
referring to a tine franme, that filing was needed to
be filed within 20 days after a decision of the
board. And the court recognized there that the
recogni zed principle, that when the termnal day of a
time limt falls upon Sunday, that day is to be
excluded fromthe conputation. And in that case,
t hey concl uded that the notion was, in their words,
"seasonably filed" or "tinely filed." So if
something is filed on a Sunday -- or due on a Sunday,
filing on a Monday, the foll ow ng Monday, neets the
statutory requirenents. And there's also a
subsequent case, Radzwitz versus Town of Hudson,
i ssued on Cctober 20, 2009, that reaffirns that
principle, that when a filing is due on a Sunday,
then the Monday filing of the actual docunment is

satisfactory. So | guess in that regard, | think the
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objection by -- fromthe Buttol ph G oup wth respect
to the timng of the Applicant's notion for rehearing
is not supported by the Suprenme Court's
i nterpretation.

So that gets us back to dealing with
t he substance of the issue of the request for
clarifying, which, as | take it, would nean striking
the sentence that the interconnection agreenent shall
be filed with the Subcommittee prior to conmencenent
of constructi on.

Does anyone have any further
di scussi on about that?

MR, HARRI NGTON: M. Chairnman, just
ki nd of a question of the process of |law on this.

You know, as it appears that there was
no actual discussion of this condition, and the
condi tion was added as sort of a boiler plate because
we've had at it in at |east one other prior before
this, is there a requirenent that any condition that
was added be di scussed and voted on? | would assune
there is by the Commttee. O is the fact that it
was put in the order and the order was signed by the
Comm ttee nenbers sufficient?

CHAI RMVAN GETZ: Wll, I"mnot sure |
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foll ow what you're saying. But if | look at what the
actual ordering clause is, it seens to ne the first
sentence accurately reflects the discussion and the
deli berations. |It's the second sentence that doesn't
accurately reflect the deliberations.

MR. HARRI NGTON: That's what | was
referring to.

CHAIRVMAN GETZ: So | think in terns of
our action today, | think it would be reasonable to
stri ke the second sentence because it wasn't
supported on the record. It doesn't nenorialize our
deliberations. It was a mstake. And also, in the
alternative, or in addition, you can say, to the
extent it was in there, it was m stakenly concei ved
and shoul dn't have been in there.

MR. HARRI NGTON: Wl l, | guess ny
question is, as a natter of law then, if it was not
included in the deliberations, but it was added, and
presumably we read the order and signed it wth that
in there, is that sufficient to allowit in? O does
the fact that it wasn't discussed in the
del i berations automatically exclude it frombeing in
t he order?

CHAI RVAN GETZ: Well, | guess what
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you're saying is, if there were no notions for
rehearing and no other action had ever been taken,
woul d that cl ause have been binding? But | think
that's not the -- we have different circunstances.
It's in there. It was a m stake. The issue's been
rai sed, so now we should deal wth it.

MR, HARRI NGTON: But the fact that --
" mgoing to try to get it clear here.

You're saying it was a m stake. By
virtue of the fact that it wasn't discussed in the
del i berati ons, does that then, by definition or by
law, nmean it's a mstake? O can sonething be added
to the final order that wasn't discussed at
del i berations, | ooked at, read by the Conmttee
Menbers, and say, | agree with that inclusion,
therefore I'"'mgoing to sign the order?

CHAI RMAN GETZ: You're tal king about
the original order?

MR. HARRI NGTON: Let ne back up a
little bit. Wat I"'mtrying to get is this as a
matter of |aw --

CHAl RMAN GETZ: Sounds nore like a
matt er of nmetaphysics, but --

MR. HARRI NGTON: Let's not get into
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that. But if we have a situation where there was a
condition that was not discussed during
del i berations, so therefore it was not voted on
during deliberations, does that automatically exclude
it fromappearing in the order? O if it was added
to the order after deliberations, as in this case,
and everybody read the order and then decided, we
didn't discuss that, but that's a good idea to have
that in there, I will signthis, is that legal to do
that? Regardless of the nerits of the clause, can
you add sonething after deliberations and approve it
by signing the witten order, or does it have to have
been di scussed in deliberations in order to be valid?

CHAI RVAN GETZ: | would say there's
not hi ng automatic. There has to be sone kind of a
noti on, sone kind of action to dispense with
sonet hi ng that m stakenly appear ed.

Now, | nean, the other argunent coul d
be that, if we were to do sonmething |like you're
posi ng, or any board or agency were, the argunent
woul d be there's no basis, no record basis for it, or
it's contrary to your nenorialization. So there has
to be an action by sonebody. Either we bring it up

oursel ves, or sonebody brings it to us and then we
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take an action on it.

MR. HARRI NGTON: | guess what |I'm
trying to get to is, do we discuss the nerits of that
final, that second statenent, or do we sinply discuss
how it got there; and if we say, well, it didn't get
there properly, so it doesn't nmake any difference,
whether it's a wonderful idea or not, we need to take
it out?

CHAl RMAN GETZ: Well, | nean, | guess
to the extent this arose in the first instance in
this case by a proposal by counsel for the record, as
| understand M. lacopino's recitation fromthe
transcript, we could change our mnd if we had a good
reason to change it.

So, | nmean, that's the facts of this
case. And we've been asked to clarify what did we
intend, what did we decide, let's get this correct.
But if there was -- you know, if you thought there
was a good reason to say no, no, no, this was the
better course and there's a record for doing it, we
m st akenly concei ved what was goi ng on before, so
we're going to change it, you could do that.

MR, HARRI NGTON: Ckay. All right.

That answers ny question. Thank you.
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CHAI RVMAN GETZ: Gkay. Director Scott.

MR SCOIT: In this case, | believe
that the second sentence was not the intent of the
Commttee -- the Subconm ttee and should be stricken.

CHAI RMAN GETZ: Is that a notion?

MR SCOIT: That's a notion.

CHAI RMVAN GETZ: |Is there a second?

MR PERRY: 1'll second that.

CHAl RMAN GETZ:  Any di scussi on?

M. Harrington.

MR, HARRINGTON: |I'mjust -- fromny
personal, how | went through this and reviewed this,
| did not go back and check the transcripts on this
condition. | sinply read that as being -- | don't
know if -- | don't think I went back to the project,
went back to the | ast one, which was the Lenpster
project, and saw that it was in there and that it was
basically boiler plate fromthere. |In fact, the only
thing that had changed was the negawatt rating from
70 in the Berlin case to 48 here. | probably shoul d
have been rigorous and gone back and checked in the
previous wind project, Ganite Reliable. But I
assuned, since it was -- this was in the Laidl aw

case, that it was one that we had used as a boil er
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pl ate passed al ong.

And for the nerits of it, | think
there's sone nerits of doing this, because in the --
especially in the case of a wind project, where what
you're saying is we don't want you to go in there and
start tearing up the side of the nountain prior to
you getting all your permts arranged. And we have
seen that interconnection studies can |ead to things
that people didn't anticipate and drastically
increased costs. | nmean, originally this project was
goi ng to connect up on the | ower voltage |lines, and
it turned out they had to put in nmaybe a new
substation and a hi gher voltage |ine.

So, | nean, that was ny logic to doing
that, was | just assuned that it had been a boiler
pl ate from previous orders. But | have to admt, |
did not go back and | ook at the deliberations on it
what soever

So the question, is it -- to ne,
there's sone validity to requiring that that
i nt erconnecti on agreenent be approved prior to
starting construction, because if they were to cone
back and say, well, oops, we nade a ni stake

downstream from here, you're going to have to make
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$20 mllion worth of upgrades to the transm ssion

system because of some new cal cul ati on that we've

done, and then they could find that, well, we've torn
up half the nountain, but for that extra 20 mllion
we're not going to continue the project. | think

that was the intent of putting that in. So there is
sonme nerit to the cl ause.

CHAI RVAN GETZ: So you woul d agree
with granting the notion for clarification but would
pr opose keeping the sentence as well.

MR HARRI NGTON: | think we have to
look at it a little bit clearer. | nean, there is a
newer docunent that was submtted June 6, which is
the feasibility study report for the proposed w nd
project, which closes in for that final
i nterconnecti on agreenent nore than it was at the
time the original certificate was issued. So |I'm
just saying that there's some nerit to the cl ause,
that's all.

CHAI RVAN GETZ: And what woul d you
propose? Wat's your bottomline then, in terns of a
proposal in this?

MR. HARRINGTON: | don't really know

at this point. | nean, |I'mthinking out |oud right
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now as we go along. | haven't really studied the
I nt erconnecti on agreenent -- not the interconnection
agreenent but the feasibility study. It doesn't

appear to read there are any major things in there.
There are sone nention of sone additional capacity
that woul d have to be installed to address sone the
of the voltage conditions that would cone out of the
analysis. But again, it doesn't seemli ke there was
any what | woul d consi der showstoppers there. So
maybe in lieu of that we could say we're close
enough.

But | think -- I"mjust trying to get
the rationale for including a clause like that is as
| stated, that we didn't want to have a | ot of danmge
done to the environnment and then find that the
project was not going to be conpleted because of a
maj or expansion in the interconnection cost. But
given the June 6th submttal, | don't think -- that's
probably not going to occur in this case.

CHAl RVAN GETZ: GCkay. Any ot her
di scussion? M. Steltzer.

MR STELTZER |'mjust thinking of
process then, if the notion before us is really for a

notion for clarification, so it's not necessarily a
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notion to reconsi der whether that should be added or
not. So if it is the will of the Commttee to nake a
-- to consider the matter of having that clause in
there, then would it be appropriate that it be done
through a notion for rehearing and that the Commttee
woul d choose to have a rehearing on it, |ook at the
deliberation fromthe past, see if there's new
evi dence, and then nake a deci sion on whether it
shoul d be included or not? So it's just the process.
" m wondering how we handle that if there were a
desire of the Commttee to have that clause inserted.
CHAI RVAN GETZ: Well, 1 think part of
that goes back to the issue M. lacopino raised, in
terns of focusing on what, if any, is the real
di stinction between a notion for clarification and a
nmotion for rehearing or reconsideration. So we have
t he notions, however, you would style them fromthe
Applicant saying this isn't what was intended. This
was not what was voted on. This is an error, this
second sentence. And | think we've got a notion to
stri ke that second sentence as inconsistent with what
we deliberated. But now there's a new possibility of
shoul d we have sonething like that, which is not an

I ssue that's been raised through a notion for
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rehearing. | think it's raised by M. Harrington.

But M. lacopino --

MR I ACOPINO | would just point out
that the substantive issue that M. Harrington
rai ses, there is a substantive argunent in the notion
for clarification as well in the second paragraph.
Gbviously, it's not taken fromthe point of viewthat
M. Harrington just raised. It's taken fromthe
poi nt of view of the Applicant and its construction
schedule and its eligibility for the -- to neet the
requirenents of its PPA and the federal |ITC grant.
So it's not as though there's not a substantive
argunent before you seeking the relief that they
seek. So | think that substantive issues are on the
table for this Committee in this proceedi ng here
today. They've addressed the reasons why it's a bad
idea. This Committee could determne that it is a
good idea in response to this filing.

CHAI RVAN GETZ: So, effectively, the
issue itself is in play --

MR | ACOPI NO  Yes.

CHAl RMAN GETZ: -- and then we can
deci de which way to rule.

MR I ACOPINO Correct. That's ny
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anal ysi s.

MR. STELTZER  That's fi ne. I just
wanted to nmake sure that the process in which the
Commttee, if they were interested in considering to
have that included -- so, essentially, we're striking
it, and then the Commttee could have a di scussion or
a notion to be nmade to have it included, and whet her

that coul d happen today.

CHAl RMAN GETZ: Well, | guess
there's --

MR I ACOPINO And |I'm not sure that
woul d be the exact process. | think what you
mght -- well, it depends on how the notions are

made. But if the Commttee were going to say, well,
we think it is a good reason, obviously, they should
all put on the record the reasons why you believe it
is a good condition and then vote on the notion for
clarification, whether to grant or deny the relief
requested therein is what | woul d suggest. But you
al ready have a notion on the floor.

CHAI RMAN GETZ: Yeah, we have a notion
on the floor to basically grant the relief and strike
t he sentence, the second sentence of the ordering

cl ause, which we could take a vote on. But |
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guess -- and then if the vote fails -- well, | guess
if it fails or passes, then we could -- you know, if
M. Harrington wants to nmake another notion, then we
can di scuss that. Wy don't we do that. | think,
you know, given the way things are proceeding, let's
try to take one thing, you know, one step at a tine
and see where it | eads.

So we have the notion on the floor to
effectively grant the relief requested by the
Applicant and strike the second sentence of the
ordering clause. So all those in favor, please
signify their agreement with the notion by raising
t heir hand.

(Multi ple nenbers rai sing hands.)

CHAI RMAN GETZ: I'Ill note that all are
in favor of granting that notion, except for M.

Har ri ngt on.

MR, HARRI NGTON: | abstai n.

CHAI RVAN GETZ: M. Harrington
abst ai ns.

MR I ACOPINO Just for clarification,
M. Chairman, that is the sixth ordering clause on
Page 3 of the order and certificate of site and

facility with conditions, dated May 6, 2011
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CHAI RVAN GETZ: Gkay. Thank you.

Are there any other notions with
respect to the | SO approvals of a final
i nt erconnecti on agreenent ?

MR, HARRI NGTON: Just a comment. |
guess |'d say that maybe I think we kind of blewit
in our original deliberations, in that this issue
shoul d have been di scussed, and then we woul d have
had nore of a chance to go over the details of
whether it's worthwhile to have this type of a cl ause
in as a standard condition. It's apparent -- I'm
just not going to waste the Commttee's tine here, by
the | ast vote, that pursuing this issue further would
just be that, a waste of time. But | think the
Comm ttee should be careful in the future to address
that issue, because | think there is sone nerit to at
| east deliberating whether that type of a condition
shoul d be inposed. And that would be, you know, very
proj ect -specific.

CHAI RVAN GETZ: | don't want to | eave
the record in this state, because |I think it's, in ny
view, clear that we didn't intend that that second
sentence be there. And | think it's fair to clarify

to renove it. If we want to do sonething el se, and,
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as M. lacopino points out, the Applicant has laid
out argunents why we shouldn't do sonething el se, and
| took your statenents previously, M. Harrington,
with respect to the June 6th filing of the
feasibility study report fromI1SO, to indicate that
it looked like the | SO process was noving along in a
reasonabl e fashion. So --

MR. HARRI NGTON: And | agree with that
st at enent .

CHAl RMAN GETZ:  Which would lead nme to
t he conclusion that reinserting sone kind of clause
at this point would not be necessary under the
circunstances. |Is that not a --

MR. HARRI NGTON: And | agree with that
statenment as well .

CHAl RVAN GETZ: Okay. Al right. Any
ot her di scussion on these issues -- or this issue?

(No verbal response)

CHAI RVAN GETZ: Gkay. Then let's nove
on to -- let's address next the notion for -- the
ot her notion by the Applicant. Let's do the two
Applicant's notions. So we've addressed the notion
for clarification. Let's nove on to the notion for

rehearing fromJune 6th.
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MR. HARRI NGTON: M. Chairman, just so
we're clear on this, this is the June 6th one, the
Applicant's contested notion for reconsideration
and/ or rehearing, and | believe it's a total of 18
pages?

CHAI RVAN GETZ:  Yes.

MR, HARRI NGTON:  Ckay.

CHAI RVAN GETZ: So let nme just
summari ze qui ckly what their notion for
reconsi deration is.

| 've already spoken to the objection
fromthe Buttol ph/ Lew s/ Spring group, which deals
wth the tinely filing of the issue. And then
there's al so an objection from Counsel for the
Public. But the focus of the Applicant's notion for
rehearing is on the post-construction avian and bat
speci es nonitoring surveys. They argue that the
conditions contained in the decision and order
overl ook inportant record evidence and are
unreasonabl e and arbitrary. They say that the
conditions are unl awful and an abusive discretion,
and notes that certain of the evidence is not
supported by the record. They also contend that they

are excessive and unprecedented and are not
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sci ence-based and are unreasonably expensive. And so
their request for relief is to issue an order
repl aci ng the post-construction bird and bat
conditions with conditions that reflect the
post-constructi on plans agreed to by G oton Wnd and
t he New Hanpshire Fish & Gane Departnent. So, the --
and al so note that in Counsel for the Public's
objection, they state that the conditions are
adequately supported by the evidence in the record,
i ncluding the testinony of Trevor LI oyd-Evans, both
as prefiled and in direct and upon cross-exam nati on,
and the cross-exam nation of M. Gavel, the
Applicant's witness. And Counsel for Public argues,
essentially, that the Applicant is re-arguing
positions that were presented at the hearing and in
its briefs, and that there's nothing in the materi al
submtted by the Applicant that the Subcommttee
over|l ooked or m sconstrued.

So, any di scussi on about the notion
for rehearing and/ or the objections?

Ch, I"'msorry. M. lacopino, did you
have sonet hing on this?

MR ITACOPING If you'd |like, | have

gone t hrough each of the requirenents. | nean not to
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coment on the substance, but just to draw the
Commttee's attention to places in the record where
t hese t hings have been di scussed by you --

CHAl RVAN GETZ: Well, before we do
that, was there anybody on the Subconmm ttee who
wanted to speak to these issues? M. Perry.

MR. PERRY: Yeah. | just want to say
that we did deliberate about this for an extensive
period of tine and had quite an extensive di scussion
about it. And again, | would agree with what | heard
from Public Counsel, that the notion didn't raise any
new i ssues that weren't discussed previously. So,
you know, ny tendency is to just say that we' ve
di scussed this. There's nothing new.

CHAI RMAN GETZ: Thank you. Anyone
el se? Dr. Kent.

DR. KENT: Yeah, I'mreally reluctant
to open this up again. So maybe just a coupl e of
comment s about the l|arger issues instead of getting
into details.

M. Perry said we did deliberate this
extensively and did refer to all of the docunents
t hat Counsel for the Applicant says we didn't

consider. | would say that there's a difference.
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The problemis that we considered the docunents and
considered the testinony of the Applicant's w tnesses
and didn't agree with their conclusions. That
doesn't nean we didn't consider the record. W, in
fact, considered the record in great detail and
actually even went as far as to conduct our own
analysis to figure out what it neant. And | think we
sinply have a di sagreenent with the Applicant's
position on this one.

The statenent about -- or the
suggestion that we are bound by Fish & Gane's letter
iIs -- |1 think that is inaccurate, that we are in any
way bound by what Fish & Gane says. W actually had
a nenber of Fish & Gane on this Subcommttee
representing Fish & Gane and voted in favor of the
condi ti ons.

Now, when we have a di sagreenent |ike
this, we have a commttee who sat here for weeks and
| istened to testi nony and poured through thousands of
pages of infornmation and informed thensel ves about
t he i ssues, versus a couple of individuals who didn't
have the benefit of all of that information.

| think it's well within the power of

the Subcommttee -- and | would | eave that to the
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attorneys -- but it's well wthin the power of the
Subcomm ttee to nmake an i ndependent deci sion and not
be bound by what any agency has to say to us. |
think that's a good start. | don't think I want to
go through all of the detail again.

CHAl RVAN GETZ: Well, M. lacopino, is
there anything in particular that you think should be
in the record, fromwhat you've |ooked at in the
transcript?

MR I ACOPINO Well, 1've just gone
t hrough the transcript. And | would just generally,
wth respect to, for instance, the 2009 Lenpster
post-construction fatality report and the Stantec
bird and bat risk assessnent, there is discussion of
t hose docunents, beginning with Dr. Kent, on the --

t hroughout the transcript of April 7th, 2011. That
begi ns around Page 25 and goes on into the 50s, in
terns of discussion regardi ng those docunents.

There's al so di scussion regarding the
agency recommendations, again in that sane -- on that
sane -- in that sane section of the transcript. And
t here was consi derabl e di scussion regardi ng the
testi nony of Adam Gravel. There was consi derabl e

di scussion regarding the testi nony of Trevor
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LI oyd- Evans in the deliberations. And obviously, you
heard their testinony. So | would just point out
that that is there. And for, you know, the
substantive i ssues you all have to deci de today,

whet her or not there's been sone m stake or a

m sconception on the part of the Commttee, | would
just draw your attention to those parts of the record
for your purposes today.

CHAl RMAN GETZ: Thank you.

Dr. Kent.

DR. KENT: Yeah, that's a good point
to consider for a nonent. There was a suggestion by
the Applicant that we had no right to | ook at the
2009. And there was in the transcript a
suggestion --

MR, HARRI NGTON: Excuse ne, Dr. Kent.
Are you referring to 2009 or 20107

DR. KENT: 2009 Lenpster. Ch, no.
Excuse ne. 2010. Thank you, M chael -- that we
shoul dn't have | ooked at the 2010 because it wasn't
conplete. And then | was -- in the record it
suggests that | was frustrated that we hadn't been
provi ded that.

Goi ng back to that, | don't know if |

10- 01} [ PUBLI C MEETI NG DELI BERATI ONS] {7-08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

43

m sspoke or we got the transcript wong. But ny
frustration was that we were having the di scussion
with the Applicant's witness, M. Gavel, about
Lenpster, because Lenpster was, in |large part, the
basis for the decision about what the |evel of
I npacts were going to be at Goton. And we had the
2009, which | had gone through. And M. G avel spoke
to the 2010, about the nunber of birds and bats
found. But then we got to a point where he said,
well, it's not -- we're not doing the work, it's
West, so | can't really talk about that. And I
became frustrated because the Applicant woul d not
present us with a witness that could tal k about the
post-construction nonitoring of that.

And at one point | was told by
M. Gravel, and | believe Ms. GCeiger shook her head
yes, that | should get this from sonebody el se on the
Commttee, |like Fish & Gane, that they have the
docunent, which is what we did. W obtained the
docunent fromFish & Game. So |'m not sure why
there's sone angst about that. And |I'mnot sure if
there's anything legally that would prevent us from
having a copy of that docunent, whether the Committee

had released it as a final or not. So that part's a
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little confusing to ne, to have necessary evi dence to
support the case provided by the Applicant that
Lenpster and Groton are conparable, but yet we were
not availed of any witness to testify about what was
goi ng on, and we | ooked at avail abl e infornation.

MR. HARRI NGTON:. Questi on.

CHAI RVAN GETZ: M. Harrington.

MR. HARRI NGTON: The Applicant asserts
that the post-construction bird and bat condition
that we devel oped in reliance upon the extra record
information that was fromthe 2010 report was, in
fact -- | don't understand the |l egal term and naybe
M. lacopino could explain that -- was in fact the
2010 Lenpster post-construction nortality report
extra record information. And if it was, does it
make a difference?

MR TACOPINO It was not in -- the
report itself was not in the record of your
proceeding, as far as | recall. | do believe that
there were references to it nade by vari ous
W tnesses, and | can't recall who. | take Dr. Kent's
recollection of it at this point to be correct, that
it was M. Gavel, who was a wtness for the

Applicant, and that there was a reference that you
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can get that fromFish & Gane. So technically, it is
an extra record. But the question of whether or not
it is, quote, legal for you to consider extra record
informati on, you certainly as nenbers of an
adm ni strati ve body can consi der those types of
things that are within the purview of your various
agencies, and in this particular case, in the purview
of your role as a siting agency. So |I think that the
position taken by Dr. Kent with respect to that issue
is supportable with regard to the law. You know, as
a |lawer, of course, | would prefer to have had it in
the record. But as far as the decision that you all
have to make, | believe that Dr. Kent's opinion is
supportable in the I aw, especially based upon the
fact that witnesses relied on the docunent and t hat
everybody knew that it was a Fish & Gane docunent.
CHAI RVAN GETZ: And does that
especially apply to the undertaking of crafting
conditions? What | nean is, that the difference
bet ween maki ng a deci si on based on conpeti ng evi dence
in a record one way or anot her about sonethi ng
actually being a fact and a separate undertaking of
what conditions do we need to apply. So is there a

difference in terns of record versus extra record
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when you're doing those two different undertaki ngs?

MR TACOPINO Well, | can't answer in
response to the difference between record and extra
record. But | can say that in fashioning conditions,
this Committee certainly has the authority to rely on
its expertise and everything that underlies their
expertise. Dr. Kent obviously has expertise in these
areas in the things he relied upon during the
del i berations, which were agreed to by the renai nder
of the Coommttee, and certainly gives support for the
condition that this Commttee issued. | would just
hesitate to nake that distinction based upon whet her
sonething is record or extra record.

All expertise of the Commttee, maybe
a conbi nation of both, in many cases it may be from
things that are not on the record. Just as an
exanple: M. Harrington has extensive experience
W th respect to the criteria used by the | ndependent
System Qperator and the process used by it in going
t hrough studi es and whatnot. Hi s explanations to the
Comm ttee during deliberations about those issues are
certainly well within his expertise. They' re well
within the purview of this Conmttee, based upon that

expertise, to issue conditions. And | think the sane
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goes for the environnental conditions as well.

CHAI RVAN GETZ: Dr. Kent.

DR KENT: |I'mglad to hear that,
because it's nice to have that reinforcenent --

MR ITACOPING | may be wong. |
mean, |'mjust telling you ny opinion based upon ny
under st andi ng of the | aw.

MR KENT: No, | don't think the
| awnmakers in this state wanted us to stick just to
the record, particularly if it's a record put forth
by the Applicant. W're supposed to nake an
I ndependent decision. But in this particular case,
it's msinfornmed to think that the conditions were
driven by the Lenpster 2010 report, or even the U S
Fish and Wldlife Service CGuidelines. Wat drove the
conditions | started to devel op was, one, testinony
that there was no correlation, therefore, no
predictive ability between what we | ooked at before
we built the project and what happens afterwards; and
then the bird and bat risk assessnent, going through
that, particularly Appendix B, Table 4 and 6, and
seei ng the enornous anount of variation from project
to project in nortality and fatalities of birds and

bats, which was at odds with all of the concl usions
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and narrative of the bird and bat risk assessnent.
That's what started ne devel opi ng these conditions
| ong before | had the Lenpster 2010 or Counsel for
the Public presented us with the Fish & Gane draft.

CHAl RMAN GETZ: Dr. Boisvert.

MR. BAO SVERT: Wuld it be appropriate
to make a notion at this point? Turning on the mc.
G ven what |'ve heard, seeing that as yet we haven't
pl owed much new ground, | would nove that we deny the
Applicant's notion.

CHAl RMAN GETZ:  Second?

MR SCOIT: Second.

CHAl RMAN GETZ: Director Scott.

Any further discussion? M. Steltzer.

MR STELTZER |'d just nention that |
do think that the Cormttee did go through an
adequate process to reviewit. Wile | continue to
di sagree that the | evel of studies is excessive -- or
| believe it is excessive, and | disagree wth the
Commttee's ultimte approval of what studies are
needing to be done, | think the process that the
Commttee went through to arrive at that decision was
adequat e.

CHAI RVAN GETZ: Any ot her discussion?
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M. Harrington.

MR. HARRI NGTON:  Yeah, | woul d agree
with what was just said, as far as the process was
adequate. And | also wanted to say for the record
that | agreed with Dr. Kent's previous statenent. |
think that the driving factor to our decision was the
fact that the statenents, which | believe was nade by
the Applicant's witness, that there was little or no
correl ati on between pre-construction avian nortality
and post-construction, that that's what drove us to
have the additional studies after the fact, after the
construction. So | would support the notion on the
fl oor.

CHAl RMAN GETZ: M. Scott.

MR. SCOTT: Back to the earlier
di scussion, too. M viewis the SEC, for obvious
reasons, i s conposed of experts fromvarious parts of
the state on purpose. And because of that, | think
it's assuned, in ny opinion, that we wll be using
part of that expertise that we bring to the table as
we evaluate these things. | think that's the purpose
and the function of why the make-up of the SEC is
such as it is.

CHAl RVAN GETZ: Anyone else? Wll, |
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want to express one other item And | think that we
do have, that the Comm ttee has sone broad discretion
in fashioning conditions. And |I think these -- the
conditions that were fashioned here, largely by the

i nput of Dr. Kent, are based on the deliberations and
the record that was presented to us, and | think
they're reasonable. And so that's just, you know, ny
view of the -- that they're legally perm ssible.

So let's take a vote. And | guess the
notion is to deny the Applicant's notion for
rehearing with respect to the avian and bat studi es.

So all those in favor, signify their
agreenent with the notion by raising their hand.

(Multi ple nenbers rai sing hands.)

CHAI RMAN GETZ: 1'Ill note that the
noti on passes unani nously.

Ckay. Let's turn to the
Butt ol ph/ Lewi s/ Spring notion for rehearing, dated
June 5th. So we have two docunents to | ook at here.
One is the notion for rehearing. And there are --
it's broken out in six sections. And I'll note that
there's al so the objection by the Applicant filed on
June 15. So let's just go through them one by one.

The first itemis on Page 1 of the
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notion, | guess wth respect to consideration of the
applicability of the need to strike a bal ance that
considers the extent to which this particul ar
proposed energy facility contributes to state
production and carbon mtigation goals pursuant to
RSA 162-H: 1, and the associated Comm ttee concl usion
that wind farnms are exenpt fromthis consideration
pursuant to RSA 352-F and considers our action an
error of law or judgnment. And then there's a | onger
di scussion of that on Pages 2 through 4. Well, let's
just stop there for a second and see if there's any

di scussion fromthe Commttee with respect to that

ar gument .

M. Harrington.

MR, HARRI NGTON:  Yeah, | just don't
agree with the statenent. | nean, we didn't say that

wind farns are exenpt fromthis consideration. |
think there was a great deal of effort to try to
explain that, due to the various laws in the state,
that you had to take deference to what the

| egi sl ature had done by declaring that part of the
goal was to establish renewabl e power and that the
State had determned that wind is classified as a

renewabl e energy source. And | think beyond that,
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this is just a lot of witing that doesn't really
apply too nuch to what was actually said in
concl usions here. It's just not accurate.

CHAl RMAN GETZ: O her di scussion?

MR ITACOPING If | could just point
out one legal point. The Commttee had to consi der,
under 162-H: 16, certain factors. This argunent is
based upon the | anguage in RSA 162-H 1, | believe,
which is the general declaration | anguage of the
statute.

From a | egal standpoint, if the
Comm ttee has substantially considered all of the
requi renments of RSA 162-H:. 16 and have found that in
each of those categories there is no unreasonabl e
adverse inpacts, you' ve conplied with the statutory
decl arati on.

CHAl RMVAN GETZ: And 1'l 1l note that
this argunent, the balancing argunent, is discussed
begi nni ng on Page 27 of the May 6 decision. And
anong ot her things, on Page 29, the decision says
that the intervenors' bal anci ng argunment m stakenly
confl ates general | anguage of the Decl aration of
Pur pose, RSA 162-H:1, with the specific findings
requi red under RSA 162: H 16, which M. |acopino
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refers to. And on Page 30 of the decision, the first
full paragraph says that the intervenors essentially
pose another test, a general balancing test, that is
not contenpl ated under the statute and is not
justified by the Declaration of Purpose.

D rector Scott.

MR, SCOTT:. Two m nor points. Again,
| think the intervenors m ssed the nmark here, as far
as the discussion on carbon. | believe it was just
M. Harrington trying to clarify perhaps the anount.
And the Applicant's submttal was of issue, the fact
that there was still carbon reductions. And again,
as the air director in the state, it was obvious to
me that wind is not -- wind power is not producing
em ssions. And that's a benefit also. So | think
that the Applicant -- | nean, excuse ne, the
intervenors m ssed the mark on this argunent.

CHAI RVAN GETZ: And it does appear,
frommny perspective, that this is a case of them
reasserting a prior argunent and requesting a
di fferent outcone, which several Suprene Court cases
say that that would not constitute a successful
nmoti on for rehearing.

Any ot her discussion about this
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particular argunent? Well, why don't we -- let's do
each of the six. Let's have a notion on each of the
six, rather than waiting until the end. | think it
could end up being confusing if we did one overal
not i on.

So, Director Scott.

MR SCOTT: | would like to nove that
we deny the intervenors' request for Section 1.

CHAl RMAN GETZ: Second? M.
Harrington is the second.

Any further discussion? M. Steltzer.

MR. STELTZER I'd just like to
clarify that by "intervenors,"” it's the
But t ol ph/ Lewi s/ Spring i ntervenor group.

CHAI RMAN GETZ: So cl arifi ed.

Ckay. Al those in favor of the
nmotion, signify their agreenment by raising their
hand.

(Multiple nenbers rai sing hands.)

CHAI RVAN GETZ: Note that the notion
passes unani nously.

Ckay. Item No. 2 says the concl usion
that adverse inpacts fromthis energy facility are

reasonabl e pursuant to RSA 162-H: 16 and all eges this
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to be an error of judgnent on the Subcommttee's
part. And that discussion takes place on Page 5 and
carries over to Page 6 of the notion

So, any discussion with respect to
that part of the notion for rehearing? M.

Har ri ngt on.

MR. HARRI NGTON:  Well, | think simlar
to the last one they're basically asking us to
reconsi der what we've already considered to come up
with a different conclusion. These issues were all
di scussed beforehand, and | don't see that there's
any new i nformati on that was presented here. So |
couldn't support this notion.

CHAI RVAN GETZ: Any ot her discussion
on this particul ar argunent?

(No verbal response)

CHAl RMAN GETZ: (Okay. Hearing
not hing, further, is there a notion? Director Scott.

MR. SCOTT: | nove we deny Buttol ph
| nt ervenors' notion No. 2.

CHAl RMAN GETZ: Second? M. Perry.

Any further discussion? Well, 1"l
just say, again, this is another area where it's

reasserting prior argunents and requesting a
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different outcone. And | don't think that the notion
states good reason for the relief.

So, with that, all those in favor of
the notion nade by M. Scott, please signify by
rai si ng your hand.

(Multiple nenbers rai sing hands.)

CHAI RVAN GETZ: Note again that the
not i on passes unani nously.

Item No. 3 concerns all ow ng new
testinony fromthe Applicant into the docket w thout
provi di ng an opportunity for intervenors to cross
exam ne or dispute, and it's an allegation of an
error of law. And this discussion takes place on
Page 6 of the Buttol ph Goup's notion for rehearing.

So is there any discussion with
respect to this argunent?

MR, HARRI NGTON: M. Chairnman.

CHAI RVAN GETZ: M. Harrington.

MR, HARRI NGTON: Because this is
saying it's an error of law, |I'd |ike counsel to
weigh in on this and state his position or opinion.

MR TACOPING [|I'lIl do what | can.
Utimately, it's a substantive decision that you al

have to make. But | believe that the conpl aint
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rai sed by the intervenor group really pertains to the
i ssues that were presented in the nenorandum And
what occurred procedurally was the parties were given
a date to provide their menorandum by, and then the
Applicant was also allowed a date, which | believe
was |i ke three or four days after the menorandum date
to --

MR. HARRI NGTON: Excuse ne.

MR TACOPINO -- to respond to
condi ti ons that were suggested.

MR. HARRI NGTON:  Ter m nol ogy. When
you say "nenorandum” do you nean final briefs?

MR. | ACOPINO The final briefs, yeah.

And | think what the intervenors are
conpl ai ni ng about was the responses that were nade by
the Applicant. And | think it is their position in
their notion that those responses were new evi dence
or that they did not have the opportunity to contest
during the course of the proceeding.

| believe that those briefs were taken
as briefs. And there's nothing in the record to
suggest that the Commttee treated anything in them
as new evi dence. They were argunent, |egal argunent

for the nost part, and responses to the requests nade
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by other parties. And although there nay have been
references to factual things contained in those | egal
argunents, | saw nothing that junped out as being
sone fact that was not addressed by the Committee.
That's just ny view of it. Cbviously, anybody on the
Comm ttee who has a different view of that should --

CHAI RVAN GETZ: Well, it appeared to
nme that the argunent is one, effectively, of a deni al
of due process, that there was testinony given
W t hout an opportunity to cross-exam ne. But what
was -- what they're conpl ai ni ng about are the
argunents wth respect to the conditions. So | think
they're m stakenly equating testinony and argunent.
So | think that's the fundanental error in the notion
for rehearing, that what was -- what occurred was the
argunments with respect to the conditions, and that's
not -- that was not testinony. It was in the nature
of facts that we would base our decision of the
conditions on. And so | think that's not -- we did
not commt an error of law. W did not deny due
process. W sinply listened to the argunents, the
witten argunents with respect to the conditions.
So. ..

MR TACOPINGO M. Chairman, |'mjust
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going to point out, for exanple, one exanple in their
notion. They allege, for instance, with respect to
t he response of the Applicant to their condition 12E,
the Applicant -- that's the one where they wanted
$7800 to be paid to every household on G oton Holl ow
Road. And the response fromthe Applicant was that
t he proposed condition is unwarranted, unjustified
and unsupported by any evidence, and there is no
precedence for such a condition. And they found that
response to be new testinony, and they cl aimthat
t hey woul d have provi ded nore evidence had they been
allowed to respond to that. | don't see how t hat
type of statement by the Applicant in their response
coul d be perceived to be new testinony of any sort.
It's sinply a response characterizing their request
for a condition.

CHAl RMAN GETZ: Okay. Any ot her
di scussi on about this iten?

(No verbal response)

CHAI RVAN GETZ: Hearing none, can we
get a notion? Director Scott.

MR SCOIT: 1'd like to nove that we
deny the intervenor group's notion | abeled No. 3.

CHAI RMVAN GETZ: A second on that? Dr.
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Kent. Any further discussion?
(No verbal response)

CHAl RMAN GETZ: Seei ng none, all those
in favor of the notion to deny with respect to Item
No. 3, signify their agreenent by raising their hand.

(Multiple nenbers rai sing hands.)

CHAI RMAN GETZ: And 1'll note that the
not i on passes unani nously.

Item No. 4, the Commttee findings
reached whil e Menbers are apparently uncl ear about
t he power and responsibility of the Commttee, error
of law and reasoning. And this is discussed on Page
9, and begins by saying that the Commttee was
uncl ear of their |egal powers and jurisdiction, the
deci sion should be nullified. Points out that M.
Harri ngton asked specifically if the SEC had a | egal
right to i npose a PVG a property val ue guaranty.

And it then concludes that the entire Commttee
shoul d have known clearly prior to this testinony --
| guess M. McCann's testinony -- given the
significant exhibits which had previously been
entered into the docket, that a property val ue
guaranty was a | egal binding docunent and coul d be

entered as a certificate condition.
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I's there any di scussion? Director
Scott.

MR. SCOTT: [I'll just note ny
recoll ection of the discussion was, when we
del i berated on this particular issue, it wasn't
whet her -- when we voted, it wasn't whether we had
the authority to do a PVG it's whether we should or
not, and that's what we voted on. 1'd note that for
t he record.

CHAl RMAN GETZ: Thank you.

Anyone el se on this issue?

MR. HARRI NGTON: | would just note for
the record there's a lot of |egal issues that | don't
know t he answer to, and that's why we have counsel.

CHAl RMAN GETZ: Thank you. M.
Steltzer

MR STELTZER |'mjust readi ng sone
of the deliberations here that are cited. Day 1,
Page 55, Line 8  And the conversation, as | read it,
is largely having to do with the provision "wll not
unduly interfere with the orderly devel opnent of the
regi on" and doesn't necessarily speak to property
val ue guaranties and how they m ght be applied or

not. So | think there's -- | don't interpret it the
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sane way as the intervenor had.

CHAI RVAN GETZ: Anyone else on this
i ssue?

MR. | ACOPINO Just as a | egal piece
of advice, | do encourage the Conmttee, if they do
have a question about a |legal matter, that the
appropriate thing to do is to inquire.

CHAI RVAN GETZ: Dr. Kent.

MR KENT: 1'd like to reinforce that
it's customary for the Subcommttee Menbers to
di scuss |l egal issues with the attorney.

CHAI RMVAN GETZ: Well, and it al so
occurs to ne that the whol e purpose of deliberations
Is to have an open di scussion about the nerits, or
| ack of nmerits to any particular item whether it's a
question of fact or question of law in a proceeding,
and that it is a process to work through the issues
anmong all the parties. And we spent a |ot of hours
wor ki ng through the issues in this case. And | think
it's the last thing that public deliberations should
amount to is all of the nenbers of the Conmttee
wal king into a roomwith their m nds nmade up on al
of the issues. |It's a process. W work our way

t hrough the process and we vote on the itens, and the
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final decision is nenorialized in the witten

decision. So | really see no nerit in this argunent,

No. 4.

Director Scott.

MR SCOTT: |It's not clear to ne this
needs a notion. |t seens nore of a statenent. But
just in case, |I'll nove that we deny the intervenors

group notion No. 4.

CHAl RMAN GETZ:  Second?

MR, DUPEE: Second.

CHAI RMAN GETZ: Second by M. Dupee.
Any further discussion?

(No verbal response)

CHAIl RMAN GETZ: Al those in favor,

pl ease signify their agreenent by raising their hand.
(Mul tiple menbers raising hands.)

CHAI RMAN GETZ: 1'll note that the
not i on passes unani nously.

Iltem No. 5 states "inproper weighting
of evidence and m sstatenents of fact." And that's
di scussed on Page 10 of the notion. Any discussion
about that itenf

And 1'1l also note with respect to

that item that the Applicant, in its objection,
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di scusses on Page 8 and 9 sone of those argunents.

M. Steltzer.

MR STELTZER |I'd just |ike to speak
about how the Committee wei ghs evidence. And | think
its our discretion to weigh evidence as we so choose.
Just because a party has testinony presented in
person or via Skype, or however it is, doesn't
necessarily nean that that evidence should have a
greater weight than evidence such as a report that's
filed in a very coll aborative process. So it is up
to the Commttee to deci de how they shoul d wei gh that
evi dence.

CHAI RVAN GETZ: Anyone el se?

MR, HARRI NGTON: There's a di scussion
here about the Coos County Conm ssioner who was
el ected at the tine or sonmething. |s that one of the
i ssues that counsel went through?

MR I ACOPINO That is one of the
Issues that they raised in their objection. And I
assune that they're correct, that at the tine we
wote the order, the conm ssioners had changed as a
result of an election. But | don't think that
that -- well, it's up to you all to deci de whether or

not that was a nmjor factor in your conclusion with
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respect to any issues in the case.

CHAI RVAN GETZ: Yeah, and | guess --

MR. | ACOPI NO. It was essentially, |
believe, in the introductory portion. | don't even
think in the order it was sonething that -- maybe...

MR, HARRI NGTON: Let ne check the
Site.

MR IACOPING In the order, the order
did say that the Applicant has the support of G afton
County Comm ssioner for District No. 3, Ri chards.
And | guess there is a letter fromM. Richards in
the record. | guess what happened was that she
either did not get re-elected or did not run for
re-election, and we did not pick up that there was a
new county comm ssioner over tinme. That's on Page 35
of the order, where we discuss orderly devel opnent of
the regi on under Section A, views of nunicipal and
regi onal planning conm ssions and nuni ci pal gover ni ng
bodies. That's the first sentence of that section.

It's still -- 1 suppose it's still a
correct rendition. It's just that at the tine that
we issued the order, Ms. Richards was no | onger the
county comm ssi oner.

CHAI RMVAN GETZ: Yeah, and in the
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i ntervenors' notion, what they say is that Orer
Ahern, Jr. is the current Grafton County Conm ssi oner
fromDistrict 3, having soundly defeated Ms. Richards
at the ballot box during the general election |ast
year. M. Ahern is firmy opposed to the project.
See SEC docket letter from M. Ahern dated April 4th.
And the inpact of the Conmttee -- or the failure of
the Commttee to consider up-to-date information in
consi deration of its duty to give due consideration
requires that the Commttee reassess the views of not
only the G afton County Commi ssi oners, but al so other
appl i cabl e pl anni ng comm ssi ons.

In its objection, the Applicant states
that the intervenors' contentions are wthout nerit
for several reasons: The intervenors' fail to
mention that the letter of support from M. Davis
[sic] was sent on G afton County Conm ssioner's
| etterhead and was co-si gned by County Conm ssi oner
Raynond Burton, both of whom signed the letter in
their official capacities as G afton County
Comm ssi oners, and who held their positions as county
conm ssioners at the tine the adjudicative hearings
were being held. By contrast, M. Ahern's letter was

submtted after adjudicative hearings had concl uded.
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There is nothing in M. Ahern's letter to indicate
that he was submtting it in his capacity as a county
comm ssioner; thus, the letter constitutes public
comment is the assertion by the Applicant.

MR, HARRI NGTON: M. Chairman?

CHAI RVAN GETZ:  Yes.

MR, HARRI NGTON: | think we al so have
toread a little further into the part of the order
that di scusses this, because it doesn't just talk
about Martha Richards. It also, as you just alluded
to, says Grafton County Comm ssioner for District 3,
Martha B. Richards, and Grafton County Conm ssi oner
for District 2, Raynond Burton, supported it. The
project is supported -- this is all under giving
adequate attention to consideration to | ocal views of
t he muni ci pal and regional planning comm ssi ons and
muni ci pal governi ng bodi es.

CHAI RVAN GETZ: So this is on Page 35
and 367

MR. HARRI NGTON: Yes. They also go on
and tal k about the project is supported by the G oton
Board of Sel ectnen, G oton Planning Board, which
advi sed the Subcomm ttee the project is wel cone by

the vast mgjority of town's people and urged the
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Subcomm ttee to i ssue a certificate.

So | think we have here a condition
t hat says there was one particul ar person who was --
one particul ar position, | guess, the County
Commi ssioner for District 3, that was in favor of
that. That person was voted out of office for
what ever reason and repl aced by a new comm ssi oner
who now i s opposed to that. But we still have the
second conmi ssioner, Conm ssioner Burton, in favor of
it, as well as the support of the Goton Board of
Sel ectmren and the Groton Planning Board. So it has
to be taken in context. This is one person changi ng
out of a fairly |arge group, when an overwhel m ng
majority still remains in support of this. So maybe
there was a technical violation in that this letter
cane in after -- you know, before the deliberations
and naybe wasn't -- | don't recall, and I couldn't
find it in deliberations where we actually discussed
it in deliberations. But as previously just stated,
it was witten not as a county comm ssi oner, but
apparently as an individual citizen; therefore, |
don't think there would be any need to change our
concl usion that we've adequately considered the views

of the nmunicipal and regi onal planning conm ssions
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and muni ci pal governing bodies. This is one person
changing out of a fairly | arge group.

CHAI RMAN GETZ: And then in that
section -- again, when you say "a |large group,"”
you're tal king about the other towns that are
mentioned in this section.

MR, HARRI NGTON:  The ot her
comm ssioner, the G oton Board of Sel ectnen and the
G oton Pl anni ng Board, all of which there's been no
evi dence presented that they've changed their
posi tion.

CHAl RMAN GETZ: Director Scott.

MR SCOIT: 1'd also |like to add,
clearly, since M. Ahern, prior to the election, had
sent us a letter, clearly knew about the proceeding,
| would argue that had he so desired, as a newy
el ected county conm ssioner, he could have
re-asserted with a new letter in that capacity to us,
which |'m not aware that he did.

MR TACOPINO | just want to correct.
The letter fromM. Ahern that is referenced by the
intervenors was sent on April 4th, 2011. And that
was -- | believe it was after the adjudicatory

heari ngs but before deliberations. | have the letter
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up. Although M. Ahern in the letter does introduce
hi nself, tells the Commttee where he |ives, what he
does for a living, and exhibits sone substanti al
know edge of Plynouth Hi storical Society and what
they do and sone of the features, historical features
in the area, nowhere in his letter does he indicate
that he is speaking in his capacity as a county
comm ssi oner, nor does he reference the county

conmm ssion at all, that | can see in here. He talks
about the econony in the area, the effect of the

pl ant on the hydro and bi onmass plants, but he does
not at any point in this letter indicate that he
either is a county conmm ssioner or that he's acting
in his capacity as county comm ssi oner.

CHAl RVAN GETZ: M. Perry.

MR. I ACOPINO OCh, and for the record,
this record was treated -- this letter was treated as
public comment and is contained -- the original of
it, or if it was e-nailed to us, a copy of it is
mai ntai ned in the Public Comment file in the records
of the Commttee. |I'msorry, M. Party.

MR. PERRY: | was just going to say |
woul d suspect that when an elected official wants to

make their opinion heard in a formal setting, that
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there's sone process that they go through. [It's not
just a matter of grabbing |l etterhead and sending in
their position. There's sone anmount of discussion
t hat occurs anong the necessary parties before, you
know, pen's put to paper. So the sane as you woul d
expect with a regional planning conmssion. It's not
one new nenber that decides they're going to put
their views on a piece of paper and send it in.
There's sone process involved. And it doesn't appear
that this process occurred, where the Comm ssioners,
seeing as there's nore than one, collectively decided
to change their mnds. |It's one individual who
didn't identify thensel ves as a conm ssi oner, who had
a personal opinion and provided that in witten
conment .

CHAl RMAN GETZ: Thank you. M.
Har ri ngt on.

MR. HARRI NGTON: | nove we reject this
condition or petition, whatever the correct termis.

MR SCOIT: Second.

CHAl RMVAN GETZ: Okay. Further
di scussi on?

(No verbal response)

CHAI RVAN GETZ: Well, then let ne just
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say this: | think, |ooking at Pages 35 through 37,

di scussing the views of municipal and regional

pl anni ng comm ssi ons and nuni ci pal governi ng bodi es,
it seens to ne that, but for the first |ine that says
the Applicant has the support of G afton County

Comm ssioner for District 3, Martha B. R chards, who
apparently is no longer a Gafton County

Comm ssioner, everything else in that section, with
all the reference to the Town of Rummey, the Town of

Pl ynout h, the Town of Hol derness, North Country

Council, et cetera, that all of those other issues,
all of those other aspects or views are still the
Vi ewns.

So, getting back to the standard under
541:3, is there good reason for the relief? And
basically, the reason for the relief is one person
who is nmentioned in the order is no longer in the
position that they previously held.

So |l think there's still, you know, a
substantial basis for the decision we nmade on the May
6th order. And, you know, due regard was given to
the views of the nunicipal and regi onal planning
conmm ssi ons and nuni ci pal governing bodies. So |

woul d support the notion. |Is there any other

10- 01} [ PUBLI C MEETI NG DELI BERATI ONS] {7-08- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

73

di scussi on?
(No verbal response)

CHAl RMAN GETZ: Hearing none, then all
those in favor of M. Harrington's notion that we
deny the intervenors' argunent with respect to Item
No. 5, please signify by raising their hands.

(Mul tiple nenbers rai sing hands.)

CHAI RVAN GETZ: 1'Ill note that the
nmoti on carries unani nously.

Ckay. The last itemrefers to
i nappropriate conpari sons by the Conmttee to other
New Hanpshire wind farmcertificates and ot her
comercial projects. And that discussion is on
Page 11 of the notion. So is there any di scussion
there? Dr. Kent.

DR KENT: This point says we nade
i nappropriate conparisons to other New Hanpshire w nd
farnms and ignored information fromw nd farns,
particularly one in Vernont. | think it's conpletely
appropriate that we did consider w nd farns wherever,
which we did in our deliberations. Sonme of them we
found nore rel evant than others. And this argunent
seens to be nore a case of disagreenent about

interpretation of information than our failure to do
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anything as directed by 162-H.

CHAl RMAN GETZ:  Further discussion?
M. Harrington.

MR. HARRI NGTON: | would just say the
Comm ttee woul d have been not fulfilling their duty
if they hadn't conpared this to other wnd farns,
specifically wind farnms i n New Hanpshire, because
there's a record of those, sonething we can | ook at
and hopefully learn fromas we go forward. So |
t hi nk we woul d have not been perform ng our duties if
we had not done that.

CHAI RVAN GETZ: Anyone el se? M.
Steltzer

MR. STELTZER: | just note, reading
t hrough their coments to this portion of it, it
really just appears to ne that they're reasserting
their position and aren't necessarily conplying with
the RSA 541:3, as far as overl ooking information or
whet her we made a deci sion unlawfully.

CHAI RVAN GETZ: Anything el se? Can we
get a notion? M. Scott.

MR SCOIT: 1'd like to nove that we
deny the intervenors group Item No. 6.

CHAI RVMAN GETZ: Second? M. Perry.
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Any ot her di scussion?
(No verbal response)

CHAl RMAN GETZ: Hearing nothing, then
all those in favor of Director Scott's notion that we
deny the request by the intervenors with respect to
Item No. 6, signify by raising your hand.

(Mul tiple nenbers rai sing hands.)

CHAl RVAN GETZ: Note for the record
that the notion passes unani nously.

So | think that addresses all of the
i ssues in the Buttol ph/Lewi s/ Spring notion for
reheari ng.

M. lacopino, correct ne if I'mw ong,
but I think that takes care of everything, except for
havi ng a di scussi on about the letters filed by the
New Hanpshire D vision of Historical Resources.

MR ITACOPINO | believe that it does.

CHAI RVAN GETZ: Sue, how are you

doi ng?

COURT REPORTER: Fi ne.

CHAl RVAN GETZ: Okay. Now, this is a
different issue. |It's not the subject of a notion

for rehearing, but we do have filed with us two

| etters: One fromthe D vision of H storical
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Resources, dated June 1, and this is from Christina
St. Louis at DHR, to Hope Luhman from the Berger
G oup, who's a consultant for the Applicant. And it
says, "Thank you for requesting determ nations of
Nati onal Register of eligibility for the properties
listed below." And then it has certain
determ nations. And then it says, you know, contact
soneone at DHR if you have any questi ons.

There's a subsequent |etter of
June 28th. And we were copied on this. Yeah,
apparently that was copied to M. Burack and then
made its way to the Commttee. And then there's a
June 28 letter that's addressed to Erika Mark at the
Corps of Engineers. And it's fromElizabeth Mizzey,
the director and state preservation officer. And
anong other things, it begins by saying, "It is our
under standi ng that the Applicant... has requested the
devel opnent of a Section 106 programmati c agr eenent
in order to receive a U S. Arny Corps of Engi neers
permt to begin construction on portions of the
pr oj ect begi nning Septenber 1, 2011." It notes DHR s
wor ked closely with the Applicant and the Corps to
devel op a streanl i ned survey process. DHR has

recei ved 12 New Hanpshire inventory forns. The first
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subm ssion of a project area formwas returned for
substantial revisions and resubmtted and approved.
There was a nunmber of recommendations. And it notes,
you know, other historic district area fornms were
subm tt ed.

It concludes that the DHR can no
| onger justify the investnment of tine and resources
in coaching the project's cultural resources
consul tant, and then di scusses in the subsequent
par agraphs that the DHR has worked hard to streamine
t he resources inventory process. "Typically, any
consul tant who's qualified under federal guidelines
and is famliar wth National Register survey and
eval uation policies can successfully conplete the
necessary infornmation and eval uati ons.

Director Mizzey says, "I amsorry to
report that the failure to nove the Section 106
process beyond the identification phase is unique to
our experience working with the architectural
hi storians at the Lews Berger Group on this and
previ ous projects,"” and, "Al though a Section 106
progranmati c agreenment can sonetinmes be a usef ul
tool, it appears in this case that it is needed,

given the consultant's inability to provide
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approvable work in a tinmely nmanner. | am concer ned
that unless a change in cultural resources
consultants is made, our agencies will be facing the
sanme difficulties working under a programmtic
agreenent... The DHR cannot in good faith sign a
programmati c agreenent if its failure is al npbst
assured by the docunented perfornmance of the
project's cultural resources consultant."”

In the cl osing paragraph to the Corps,
Ms. Muzzey says, "Wiile we appreciate your conti nued
assi stance, we'll be requesting the participation of
the Advisory Council on Hi storic Preservation during
t he devel opnent and execution of a programmatic
agreenent. W are hopeful that, given changes in the
proj ect team and the assistance of the ACHP, the
Section 106 process will be successfully resolved in
a tinmely manner."

So | guess | just want to open it for
di scussion. It's not clear to ne what, if any,
action we can or should take. W nmy have to -- it
may be useful to talk about what we've said in the
under | yi ng deci si on.

But before we do that, | guess | would

turn to both M. lacopino and Dr. Boisvert and see if
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there's any gui dance to give about what the possible
inmport of this letter is.

MR ITACOPING Well, I'Il address the
certification itself. On Page 4 there are two
par agr aphs that address requirenents: That the
Applicant continue its consultations with the New
Hanpshire Division of H storic Resources and -- | can
read those into the record if you would |ike, M.
Chai rman, or --

CHAl RMAN GETZ: Well, let's do that,
just to make it conplete.

MR I ACOPING The first one is the
second ordering clause on Page 4 of the order and
certificate of site and facility wth conditions,
dated May 6, 2011. It states, "Further ordered that
the Applicant shall continue its consultations wth
t he New Hanpshire D vision of Historical Resources
and conply with all agreenents and nenps of
under standi ng wth that agency, and in the event that
new i nformati on or evidence of a historic site or
ot her archeol ogi cal resources are found within the
area of potential effect of the project site, the
Applicant shall imrediately report said findings to

NHDR and the Commttee. "
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And then there's another ordering
clause after that which states, "Further ordered
that, if during construction or thereafter any
ar cheol ogi cal resources or deposits are di scovered or
affected as a result of project planning or
I npl ement ati on, NHDHR shall be notified i nmedi ately
and NHDHR shall determ ne the need for probative
eval uative studi es, determ nati ons of Nati onal
Regi ster eligibility, and mtigation neasures, in
par ent heses, redesign, resource protection, or data
recovery, as required by state or federal |aw and
regul ations. |If construction plans change,
notification to and consultation with NHDHR shall be
required. |f any nenber of the public rai ses new
concerns about the effect on historic resources,
notification to and consultation with NHDHR shall be
required. NHDHR is authorized to specify the use of
any appropriate techni que, nethodol ogy, practice or
procedure associated wth historical resources
effected by the project, including the authority
approve nodifications to such practices and
procedures as may becone necessary."

That's in the order and certificate.

And then there's al so substantial di scussi on
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regardi ng the inpacts on historic resources contai ned
at Page 53 through 57 of the actual deci sion,
concl udi ng that, subject to the conditions, the
facility will not have an unreasonabl e and adverse
effect on historic sites. And there is specific
reference in the discussion as to how you got to the
conditions of the conditions that were inposed in the
Lenpster Wnd project. It's a very simlar

condi ti on.

CHAl RMAN GETZ: Thank you.

Dr. Boisvert, do you have anything on
this?

MR. BO SVERT: Yes. Just to put this
into context, first of all, I'll make it clear that I
was unaware of this letter until it was distributed
to the Conmttee. 1've had no real contact with the
i ndi vidual s who were involved in this project.

A programmatic agreenent is typically
sonething that is generated for a large project. It
m ght be a federal project to provide weatherization
for houses, and there's the small chance that it
m ght adversely affect historic property, but
generally do not. So you devel op a progranmmatic

agreenent which allows the agency and their
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consultants, if they have consultants, to go forward
and fundanentally do the project follow ng sone
pre-establi shed guidelines which allow themto nmake
deci sions and go forward and report after the fact
that what they're doing didn't do any damages and so
forth. That's what programmatic agreenents generally
are around for or about.

They, you know, assune good faith on
the part of the agency and the consultants and that
they' re conpetent. There's no concern here about the
good faith of the agencies and their consultants
here. However, the issue that's been raised is, are
the consultants giving an acceptabl e product? The
argunent -- or the discussion before us by Director
Mizzey, who says a great deal of tine has gone by,
and the only way for this to be conpleted is to have
a programmati c agreenent which would put that kind of
deci si on- naki ng process back into the hands of the
Applicant. And they lay out reasons why they are no
| onger confortable wth doing that because of the
performance of the Applicant, by way of their
consul tants.

This kind of statenent is

extraordinarily rare. 1've been involved in historic
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preservation with the state historic preservation
office for alnost 30 years, and this is the first
time I've encountered this kind of problem-- or that
|'"ve seen this kind of problem | haven't
encountered it personally. This is very unusual, and
it doesn't typically happen. The concerns are not
archeol ogical, they are wwith the standi ng structures.
So this is a portion of it. And the position being
taken by the state historic preservation office is
that, at this point, while they're not closing the
door to a progranmati c agreenent, they don't -- they
woul d have to see significant changes in personnel
before they would go forward. And this would be in
order to conplete the Section 106 process, which runs
paral l el and i ndependent to the SEC. However, we
have recogni zed the DHR s role for cul tural
resources, absent that Section 106 process.

| hope that puts it into sonething of
a context. And they will continue to obviously
review the progress and so forth. But the letter
pretty much speaks for itself.

CHAl RVAN GETZ: M. Perry.

MR PERRY: Yeah. | guess |I'mtrying

to understand how this inpacts the conditions that
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were read by M. | acopi no, because ny sense was those
conditions are geared towards having the Applicant
continue to work with the state agency. Here we have
a letter that says the state agency can no | onger

work with the Applicant. So |I'm wonderi ng how t hose

conditions -- | nean, that's a question | have, |
guess, trying to settle that. |It's usually maybe
geared towards the Applicant. But here you have the

agency that the Applicant's supposed to work with say
we no |longer can work with the Applicant. So...

MR. BO SVERT: What | read in here is
maybe the key statenent, in the next to the | ast
paragraph. M. Mizzey says, "I am concerned that
unl ess a change in cultural resources consultants is
made, our agencies will be facing the sane
difficulties working under a programmati c agreenent.
We accepted in good faith Hope Luhman's st at enent
that this is something we do all the tine, we work it
out and we get to a good conclusion. And that is
99.9 percent accurate. It happens in this instance
that there's a -- we expected that it woul d be worked
out. What we have before us is a statenment that it's
not working. And how that inpacts our decisions and

the conditions, that is nore of a question, | think,
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to M. lacopino.

CHAI RMVAN GETZ: And | think the | ast
sentence al so says, "W are hopeful that, given
changes in the project team and the assistance of the
ACHP" -- the Advisory Council on Hi storic
Preservation -- "the Section 106 process wll be
successfully resolved in a tinely manner,"” which I
guess what | would infer fromthat is that Hi storical
Resources is looking to see that the Applicant puts
forth other people to work with, is my concl usion.

But | think the begi nning of your
question is what's the context of this? |Is this --
and | think nmaybe that gets to the issue of is this
sonet hi ng fundanental going to our underlying
decision, or is this, on the other hand, the working
out of what we anticipated in the -- by having DHR
work with the -- and the Applicant work together. It
doesn't seemto be working out very well. But is it
just part of the process? W haven't been asked by
H storical Resources to do anything in particular.
They have advised us of this. So |l think it's a
question of what's the context, and what, if
anyt hi ng, should we or may we do. And | think it's

just sonething we need to discuss to try to get a
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feel for it today.

Di rector Scott.

MR. SCOTT: It sounds |ike, and maybe
per haps where you're going. But | was going to
suggest that it's apparent to ne, rightly so, that
the Division of Historical Resources is copying us on
this docunentation. They've sent a letter,
obvi ously, the June 28th letter, to the Applicant.
"' m not aware of the Applicant responding yet. |
think we should take it under advi senent, nyself, and
await Director Mizzey comng to us and saying the
situation is not resolvable.

CHAl RVMAN GETZ: And this may go to, |
think, in sonme respects, the difference between --
you know, what brought us here today is the notions
for rehearing. And that's the subject of the
procedural order and notice of the public neeting.

At the sane tinme, RSA 162-H 12 speaks to enforcenent
and says, "Wenever the Commttee determ nes that any
termor condition of any certificate issued under
this chapter is being violated, it shall, in witing,
notify the person holding the certificate of the
specific violation and order the person to

imedi ately termnate the violation.” [|'mnot sure
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that we're at that juncture. There doesn't seemto
be that assertion. But | think I'd just point to
this in terns of I think we do have, you know, a
mechanismor a tool to work with if that becones the
i ssue.

But one other issue, again for M.
| acopino or Dr. Boisvert. The first sentence of the
June 28 letter says, "It is our understanding the
Applicant... has requested the devel opnent of a
progranmati c agreenment in order to receive a U. S
Arnmy Corps of Engineers permt to begin construction
on portions of the project begi nning Septenber 1,
2011. "

So, is it fair for ne to concl ude
that, if progress is not made, then the natural
consequence is that the Corps will unlikely issue the
permt and the Applicant won't be able to begin
construction? So, there's a -- to the extent there's
a problem addressed here, that there's a natural
consequence to the Corps permtting process; is that
correct?

MR. BO SVERT: That's ny
under st andi ng, yes.

MR | ACOPINO. That's ny
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under standing. And Dr. Boisvert would know better
than | with respect to the 106 process.

MR, HOQOD: M. Chairman, if | mght?
One thing, | think | agree with what's said here,
that we need to have -- that this letter didn't ask
us to take any action that we haven't already put
into sone of our wording. But the inportant thing
here, | think one of the things is this letter was
sent to the Arny Corps of Engineers. |In the 106
process, the | ead federal agency is, of course, who
makes the ultimate call on all the aspects, all the
steps of the process, whether things are eligible for
the Register, whether the effect is what, you know,
iIs agreed to and all. They certainly are going to
listen to the people with the expertise, which is
H storical Resources. But they're going to
ultimately nake the call. The DHR can say they don't
agree. They don't think this consultant is doing a
very good job, that the information they've got is
not proper. The Corps, on the other hand, could | ook
at it, listen to the DHR, but al so say, no, we think
it is good enough to go forward to nake this decision
on.

So | think in order for us to do
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anything different, we'd have to get sone information
back on how the Corps is going to respond to this
letter. |If the Corps says we agree conpl etely, we' ve
reviewed all the things that the consultant has put
forth, and we agree with you that they're not
adequate to nake decisions, then there could be
sone -- they would have sone kind of call for not
granting that permt. |If for sone reason they said,
no, we don't agree with you, DHR, we think there's
pl enty of information here, they could grant the
permt because they're ultinmately the ones that nake
the call because they're the | ead federal agency. |
think we need to have -- if this had been the Corps
of Engi neers getting to back to us and saying this is
conpl etely i nadequate and they aren't going to issue
a permt based on this, then we have sonething to act
on. But | think DHR s opinion that they don't I|ike
what's going on isn't enough to warrant any specific
action on our part at this tine.

CHAI RVAN GETZ: Dr. Kent.

MR KENT: This is very interesting.
Qur condition is separate from what the Corps does.
Qur condition tal ks about continued comruni cati on

w th DHR and working things out wwth DHR It doesn't
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address the issue of Corps of Engi neers overriding

any decision by the DHR So we didn't -- in our
condition, we didn't create an out, in essence, for
the Applicant that says, well, even if you can't work

it out work with DHR, but you worked it out with the
Corps, you're fine. W've naintained that you've got
to work it out wwth DHR  So sone renedy has to be
wor ked out at the state level for this condition to
be complied with. That's the way | read what we've
done i n our deci sion.

CHAI RMAN GETZ: Wiich | think gets us
partway there, because -- well, so we have the
letter. The letter advises us -- or we're copied and
gi ven notice that sonething's going on that is out of
the ordinary, it appears. But it doesn't ask us to
do anything. So | guess --

MR. KENT: Right.

CHAI RVAN GETZ: -- where are you on
how this flows through?

MR. KENT: Technically, to ne it says
that, as long as the Applicant is consulting with
DHR, they're in conpliance with the certificate. |If
they stop consulting with DHR, they're out of

compliance. |If they're out of conpliance, if they
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decide -- and we don't know they have. But if they
have chosen not to consult any further wth DHR

they' re out of conpliance. And if they' re out of
conpliance with the condition, then their certificate
is invalid, right, and they're not allowed to

pr oceed.

CHAl RVAN GETZ: Wl l, then we woul d
take action on the enforcenent if they were --

DR KENT: Right. | agree w th what
you said earlier. Let's give this alittle bit of
time to play out and decide. W don't know what the
Applicant's chosen to do.

MR, | ACOPINO Let ne just point out,
froma | egal standpoint, that if a Section 106
progranmmati c agreenent is agreed upon by the
parties -- and correct nme if I'mwong, Dr.

Boi svert -- DHR is part of that agreenment as well.
And if in fact that is what occurs and the Applicant
consults wth DHR through that process, they are
complying wwth the conditions as set forth. |If
sonebody, whether it's DHR or anybody else, were to
bring to our attention that there was sone

non- conpl i ance, then the enforcenent process could be

undert aken.
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At this point, | think that, really,
this letter is just, | nean, sent to us as a
courtesy, and it expresses the DHR s frustrati on, not
so much with whether or not the Applicant is
consulting with them but with the quality of the
information that they're providing to them So
nobody has said yet that there's not a -- that there
is a failure to consult or a failure to participate
in the process. Wat they're saying is -- and
they're saying it to the Arny Corps -- is we're
having a real hard time with what's being produced to
us, as opposed any indication that the Applicant is
not consulting with them Utimtely, that nmay be a
problem but I'mnot sure that it's ripe at this
poi nt .

CHAI RMAN CGETZ: M. Dupee.

MR DUPEE: It seens to ne, M.
Chairman, that the Applicant is getting a fairly
cl ear understanding of what it needs to do to nove
the process forward. So | think by bringing this
matter to the attention of the Commttee, even
indirectly, | think the Conmttee is probably
satisfying any sort of obligation to inform by making

it clear to the Applicant what has to happen, who has
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to do what, and what the consequences are in
proceedi ng or not proceeding, or consulting or not
consul ti ng.

CHAl RMAN GETZ: Anyone el se?

(No verbal response)

CHAI RVAN GETZ: Well, 1 guess | would
concl ude, based on this discussion, and | think it's
consi stent wwth what M. lacopino is saying, really,
at this point it's premature to take any action based
on these letters, but that we need to continue to
noni tor what's going on; and then, to the extent that
we get sone kind of information that |eads us to
concl ude that we need to take sone action under our
enf orcenent powers, we would take that up, if and
when we get there. But it seens to nme that the way
the door is left open by Historical Resources, that
the process may continue. And we'll see what
response or action occurs as a result of this letter.
And if we need to take sone action, then once we have
further information, we'll be in a position to take
such action. But right now, I'mnot sure that
there's a basis for us to do anything nore at the
noment .

So, does anybody el se have any
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concerns or clarifications or thoughts about doing
sonething different at this point?

MR DUPEE: | generally agree with
that, M. Chairman. And |'d al so point out that the
Appl i cant does have a cl ear idea of what the options
are. So | think it's not them not being sure what to
do next. They know what we're going to do if things
conti nue and what they need to do to proceed.

MR. STELTZER. And |1'd just add to
that, that the Applicant also has other options to
pursue if they feel that the agency isn't necessarily
providing the | evel of service that they would
anticipate froman agency as well. So it's not
necessarily just the need to conmply with what DHR i s
saying, but that there are other avenues if DHR m ght
be not providing the |level of service that it needs
to be.

MR. HARRI NGTON: M. Chairman, just in
followup on that, what the -- I"mnot clear on that.
What are the other options that the Applicant would
have?

MR DUPEE: Well, anong ot her things,
M. Chairman, they could proceed to engage a

di fferent consultant.
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MR. STELTZER: And they could
certainly | ook at the Arny Corps of Engineers, as was
nmenti oned, since they are part of the process. And
maybe | ook at, since there's two parties here --
whoever's in the wong doesn't really necessarily
matter -- but | ook at other options as far as having
sone sort of nediator to help out with getting over
the differences of the parties. There's a whole
variety of other options that m ght be out there in
order to be able to work it out as well.

CHAl RMAN GETZ: M. Boisvert.

MR BOSVERT: In line with that
sonewhat, the DHR states that it's going to ask the
participation of the Advisory Council on Hi storic
Preservation. |It's a body that is conposed of
various individuals appointed by the President. It
is an agency that fundanentally oversees the Section
106 process and acts to facilitate and adj udi cate
vari ous probl ens.

Just as an aside, it's the only agency
in the nation which is allowed to sue the federal
gover nnent w t hout asking perm ssion. |'ve actually
done it once. And by bringing in the Advisory

Council, that is another body that is in addition to
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the Arny Corps of Engineers. Typically, programatic
agreenents have to be approved by the Advisory
Council. It's indicated they're going to ask themto
be invol ved before the approval itself. So they're a
participant. So they'll be bringing in another major
pl ayer into the process. So there will be that
addi ti onal body i nvol ved.

And one can understand that the
Applicant and their consultant may feel that the
representations in the letter are not accurate. That
woul dn't be a surprise. But not only will there be
the Arny Corps of Engineers, but the Advisory Council
to ook into that consideration.

CHAI RVAN GETZ: Well, one ot her aspect
of this, I mean, we do have the Applicant here today.
But | really don't want to get into a discussion or
argunents, representations today about this issue, in
part because we don't have Hi storical Resources here.
So we'd only be getting part of the picture. And |I'm
not sure that that is a satisfactory way of
pr oceedi ng.

But in terns of nonitoring, |let ne ask
you this, M. lacopino: Wuld it be useful, or could

it be something that you could do, to neet wwth the
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Applicant and Hi storical Resources, the parties, to
get an update within a certain period of tine and
report back to us, report back to the Subcommttee in
witing what the status of the situation is there?
Because 1'd like to be a little nore active in trying
to make sure that this is nonitored effectively and
we' re kept abreast of devel opnents, either negatively
or positively?

MR ITACOPINO | could certainly do
that. | could make contact with Arny Corps, with the
Applicant, wth DHR, perhaps even attend one of their
neetings -- it sounds as though sone neetings are
going to occur -- and just basically flush out what
everybody believes the path going forward is, and if
there's di sagreenent about that, and report back to
the Commttee. | have no problemw th doing that.

Just a question for Dr. Boisvert. |
assune that this Erika Mark, project manager, woul d
be the contact for the Arny Corps 106 process?

MR, BO SVERT: Yes, she is the
i ndi vidual who this project will land on her desk
There are others who are al so involved. She's the
person who has the | ead responsibility for review ng

this project. Ohers in the food chain have al so
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been brought into the di scussion.

MR TACOPING | can certainly do
t hat .

CHAl RMAN GETZ: Does that sound
accept abl e? Any objection to having M. | acopino
l ook into this report and report back to us in
witing?

(No verbal response)

CHAI RMAN GETZ: And woul d it nake
sense to have a tineline?

MR, | ACOPI NO.  Sure.

CHAI RVAN GETZ: Thirty days? And if
the 30 days falls on a Saturday or Sunday, it wll be
due the foll ow ng Monday.

Ckay. |Is there anything el se that we
need to address this norning?

M. lacopi no, you have enough fromthe
di scussion today and the votes taken to draft an
order on rehearing, to nmenorialize the decision and
circul ate for our approval ?

MR TACOPINO Yes, sir.

CHAIl RMAN GETZ: Al right. If there's
not hing further, | nove we adjourn.

VR. SCOTIT: Second.
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MR. PERRY: Second.
CHAl RVAN GETZ: All in favor, say

"Aye.

(Menbers vote by responding "Aye.")
CHAI RVAN GETZ: Thank you, everyone.
(VWHEREUPON, the hearing was

adjourned at 11:27 a.m)
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|, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public of
the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic notes
of these proceedings taken at the place and
on the date hereinbefore set forth, to the
best of ny skill and ability under the
conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the action;
and further, that | amnot a relative or
enpl oyee of any attorney or counsel enployed
in this case, nor aml financially interested

in this action.
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