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PROCEEDI NGS (resuned)

CHAI RMAN BURACK: Good afternoon,
everyone. Let us resune our proceedings in the
matter involving the Berlin -- or Laidlaw Bi oPower
and Berlin Station matter. We're going to continue
now wi th questions fromthe Commttee for the
W t nesses fromthe panel here. And | believe it's
approxi mately 2:30 that one of our panel nenbers --
or one of our Commttee nenbers, Conmm ssioner Bald,
wll have to |leave us for a while and wll return
when he can. And once we have concl uded again the
questions in our regular session here, we will then
have a notion to go into a non-public session. But I
want to enphasize for the benefit of all here,
particularly Commttee nenbers, it is inportant and
necessary that we ask in public session any questions
that can be asked in public session -- that is, the
only questions we shoul d be asking non-public session
are those that relate to confidential docunents and
specifically aspects of those docunents that are, in
fact, confidential and information relating to which
Is not otherwise in the public record of this
proceedi ng, or the public portion of the record for

this proceeding. |f you have any questi ons or
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

concerns, let ne know the nature of the question you
want to ask, and we'll determ ne whether or not it
needs to be asked in the public portion of the
session. |'mgoing to suggest that we just proceed
around the roomhere, if we can, just to try to nake
this as quick as possible.

M. Stewart, do you have any questions
at this tinme?

DR STEWART: No.

CHAI RVAN BURACK:  Ckay.

DI R MJZZEY: | have one questi on.

CHAI RMAN BURACK: Director, please.

| NTERROGATORI ES BY DI RECTOR MJZZEY:

Q

Q

' mnot sure who on the panel wll want to answer
this. In the right-of-use agreenent between Berlin
Station and Burgess Bi oPower, are the
responsibilities in the order and certificate
addressed in any way?

(M. Eastwick) I'll answer that. But unfortunately,
| don't recall what specifically is in the

ri ght-of-use agreenment with respect to the
certificate. So let me check with you, and maybe at
a break we can respond to that.

Ckay. Thank you.
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

CHAI RMAN BURACK: O her questions? No
questi ons?

Ckay. Director Scott. Thank you

QUESTI ONS BY DI RECTOR SCOIT:

Q

M. Eastw ck, earlier Counsel for the Public asked
you about -- to explain a little bit about the change
in total project costs. | wanted to try to refine
that a little bit, and again, obviously, to the
extent you can. |If there's any confidential data, we
can do that in non-public session. | just wonder if
you could delineate a little bit better for me the --
what of that change between 167 mllion and 228
mllion is due to the requested changes to the
certificate.

(M. Eastwick) | don't believe any of it is related
to the requested changes to the certificate. It is
primarily the changes to the scope of the project and
al so the difference between what were really
estimates, goi ng back al nbst a year, and real costs
now based on bids and other specific project-related
direct costs that we now have a lot nore clarity on.
Maybe if | could, | could narrow ny question a little
bit nore. The upgrading, if | understood, there was

a cost associated wth the upgradi ng, changi ng the
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

turbi ne specs?

(M. Eastwick) So the cost of the original used

turbine, |I believe the cost was approxi mately

$2, 000, 000, and now the new one is $12 mllion. So

that gives you at | east an exanple of the type of

I ncrease in costs that we've incurred.

Are there any ot her cost changes due to the upgrades

that you're aware of, significant cost changes?

(M. Kusche) I'Il chine in. None that | can recall.

Some other -- these all add up. So they may not

sound like a lot individually, but they do add up.
We' ve made changes to our -- to the equi pnment

that we're going to use in our fuel yard. W're now

making it -- we're adding conponents out there,

equi prrent out there that provide nore automati on and

to make it an inproved fuel yard for an operating

standpoint. W' ve had to nmake additional deposits at

| SO New Engl and for our capacity obligation that we

have, on the order of a quarter-mllion dollars. |

mean, this is just a couple things that conme to m nd.

But as the project is taking |onger to devel op, get

to a construction close, as you all can inmagine,

we' ve had costs that continue on. It's a burn rate.

But we're also nmaking -- as M. Eastwick related, a
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

| ot of project costs which were estinmates | ast year,
which we were in the process of bidding, we now have
bi ds back. W know what those costs are going to be.
And material costs have gone up over the |ast year.
It all is sort of incrementally adding up to

$40 mllion, approxi mately.

DIR SCOIT. Thank you.

A (M. Eastwi ck) Just to respond to the right-of-use

agreenent question, in the right-of-use agreenent,
Bur gess Bi oPower does assune Berlin Station's

obl i gati ons under project contracts and permts, of
which the certificate would be one of them

DI R MJZZEY: Thank you.

CHAI RMAN BURACK: Thank you. Any
further questions? Comm ssioner Bel ow, any questions
at this tinme?

CVBR. BELOW  No.

CHAI RMAN BURACK: No questi ons.

MR. SI MPKINS: | have one questi on,
which would be for M. D Elia or M. Kusche.

| NTERROGATORI ES BY MR, SI MPKI NS:
Q Under the sustainability conditions attached to the
certificate, | believe it was Exhibit 76 in the

original proceedings, it nakes reference to the Good
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

Forestry in the Granite State docunent, but it
references the 1997 version. That was just updated
i n Decenber 2010. So ny question is: Wuld you be
anenabl e to updating that to reflect the nost updated
ver si on, the 2010 version?
(M. Kusche) Absolutely. Yes.
Thank you.
CHAI RMAN BURACK:  Any ot her questions?
MR, SI MPKI NS:  No.
CHAl RVAN BURACK: | have a few
questions, and then | believe Attorney |acopino

pr obably has sone questi ons.

| NTERROGATORI ES BY CHAI RVAN BURACK:

Q

First question is probably a question, Attorney
Needl eman, for you. |'mlooking at Counsel for the
Public's Exhibit 1 and the response of Laidlaw to
Question 26 that appears on Page 9. And the question
asked, "Pl ease specify each condition of the
certificate that you ask the Commttee to anend and
provide specific terns that you ask to see instead."”
And your response runs from Page 9 on to Page 10.

And ny question for youis: |Is this still a
conpl ete and accurate list of all of the amendnents

that the joint applicants are requesting to the
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

10

certificate of site and facility at this tine?

MR. NEEDLEVMAN: Yes, | believe so. W
didn't change the introductory | anguage in the
certificate, just the conditions that we were
focusi ng on.

CHAI RMAN BURACK: So it's sinply a
change in the conditions. So when you say you did
pr opose changing the introductory | anguage to refl ect
the fact that the names of the parties are changi ng
or woul d be changing, is that what you were referring
to?

MR. NEEDLEMAN:. Cate actually nade the
changes. So nmaybe rather than translate for her,

"1l let her respond.

M5. VAUGHN. Well, we didn't change
the -- if you look at the certificate itself, all of
the "whereases,” it got too conplicated to try and
change the history noving forward. W just focused
on what in the conditions needed to be changed.

CHAI RMAN BURACK: Understood. Ckay.
Thank you. But in terms of the conditions
t hensel ves, at this tinme there are no ot her changes
to the conditions, and the | anguage that you're

proposing i s | anguage that you still stand by.
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

11
MR, NEEDLEMAN: Correct.
CHAI RMAN BURACK: Ckay. Thank you.
This is perhaps a question for -- well, it's probably
for M. Eastwi ck. And Attorney Needl eman, you nay
have sone thoughts on this as well. Just trying to
understand -- and naybe the easiest way to do this is

to look at CFP Exhibit 5, because | think that may
show sone other additional entities. I'Ill try to
find the docunent here. Again, this is the docunent
that has the heading "Berlin Station Capita
Structure."” It's basically a flow chart or

organi zati onal chart.

What |'m seeking to understand is, in
the original -- in the certificate that was i ssued
for this, there is | anguage, although |I do not have
it in front of nme at this nonent, that essentially
i ndicates that all the parties to the transaction
woul d agree that they are bound by the terns and
conditions of the certificate. And ny question is:
O the entities shown here -- first of all, would it
be correct to say that all the entities shown here
are all of the entities contenplated for this
transaction and for the operation of this facility?

MR, NEEDLEMAN:  Yes.
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

12

CHAI RMAN BURACK:  Yes, it is?

MR. NEEDLENMAN:  Yes.

CHAI RMAN BURACK: So it's a conplete
list. O these, are there -- which entities are
proposed or offered to in fact be |iable and
responsi bl e under the ternms of the certificate, bound
by the terns of the certificate?

MR. NEEDLEMAN: Berlin Station, LLC
Bur gess Bi oPower, LLC, and NewCo Energy, LLC, were
t he ones that we proposed.

CHAI RVAN BURACK:  And NewCo Ener gy,
LLC. Ckay. So it's three that you were proposing to
have bound. Again, Burgess Bi oPower, LLC, Berlin
Station, LLC, and NewCo Energy, LLC?

MR. NEEDLEMAN:. Correct.

CHAI RMAN BURACK: Wiy are you not
of fering or proposing that the other entities would
al so be bound by the terns and conditions of the
certificate?

MR, NEEDLEVMAN. What we tried to do is
paral |l el what happened in the | ast proceeding. So,
for exanple: Berlin Station is really the sumtotal
now of the old Laidlaw Berlin Bi oPower and the old

PJPD. And so it nade sense, where those were bound
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

13

in the past, to bind Berlin Station. |t also nade
sense to us to put Burgess Bi oPower under the

ri ght-of -use agreenent, functioning as the nanager,
as was described before, to bind themas well. And
then in the prior version we al so had NewCo Ener gy,
LLC bound, which was the entity at the top of the
ownership structure. |It's the sane entity here at
the top of the structure. And so as noted
previously, there is no anal og here to Aware Fundi ng,
and so there was nobody to be proposed to be bound.
So what we've done here is try to equate who we woul d
offer to be bound here with the entities that were
bound in the prior proceeding.

CHAI RMAN BURACK:  So if we go back and
| ook at the prior proceeding, you' re suggesting,
then, that the ownership entity equivalent to CSC
G oup Hol di ngs, LLC was not al so bound -- or was not
bound by the certificate to this?

MR. NEEDLEMAN: |'m not sure there
really was an equi valent of CSCin the prior
proceeding. | assunme you're |ooking at CSC G oup
Hol di ngs - -

CHAI RVAN BURACK: LLC. Correct.

MR. NEEDLEMAN: -- in the chart.

SEC 2011- 01}[ DAY 1 AFTERNOON ONLY/ PUBLI C SESSI ON] { 05- 18- 11}




© o0 ~N o o b~ w Nk

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[WITNESS PANEL: Eastwick|Kusche|D'Elia]

14

CHAI RMAN BURACK: I n the upper
| eft - hand corner, yes.

MR. NEEDLEMAN: Yeah. They are -- if
you recall, on Commttee Exhibit 1, |I believe it was

to the prior proceeding, that listed all of the
I nvestors in NewCo. CSC G oup Hol dings, LLC was one
of those NewCo investors. So they were bound through
NewCo LLC, | suppose.

CHAI RMAN BURACK: kay. Thank you.

BY CHAI RMAN BURACK:

Q

Looking at Page 5 of the actual notion itself, the
joint notion, there's sone | anguage here that's a
little different fromthe testinony that | believe
was adopted by M. Eastwick, and | just want to
understand this. This is in the mddle of the page.
There's a paragraph that says -- it's the third ful
par agraph. Again, |I'"'mon Page 5 of the joint notion.
It reads: BBP Holdings No. 1, LLC will own

99 percent of Berlin Station, and BBP Hol dings No. 2,
LLC, will own 1 percent of Berlin Station. The
reason for this arrangenent is that NMIC rul es
prohibit Berlin Station from being a, quote,

di sregarded entity, close quote, for federal incone

taxes.” And then it goes on to say, "This, in, turn
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

A
Q

15

requires Berlin Station to be owned by at | east two
menbers with different and ultimate ownership.™

Can one of you explain for nme, or for all of us,
what "disregarded entity" is?
(Eastwi ck) Sure. So, again, this is a NMIC
requirenent, that there is not just one owner of what
In NMIC parlance is called the QALICB --
" msorry. Called the what?
It's an acronym QA-L-1-CGB -- which is the
borrower, in this case, Berlin Station, needs to have
at least two owners to be not consolidated for tax
pur poses with another entity. So if that were the
case, if there's only one owner, it would be deened
to be a disregarded entity because it could be
consolidated conpletely into its sole owner. So the
reason we have two owners, BBP1l and BBP2, is to
conformto that requirenent.
Thank you. | see that sitting behind you, M.
Eastw ck, is Danon Frecker. And |I'mjust |ooking for
a clarification here. | thought | may have heard one
of you say earlier that M. Frecker is now an
enpl oyee of Cate Street Capital. |Is that correct?
(M. Eastw ck) Yes, it is.

And his forner enployer was?
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]

16

A (M. Kusche) ESS G oup --

Q So M. Frecker is now full-tine with Cate Street
Capital. And will he have an ongoing role with this

project; and if so, what will that role be?

A (M. Kusche) Yes, he will. He's a full-tine

enpl oyee, and his title is nanagi ng director of
devel opnent activities. So, |like Danon -- or like
nysel f, Danon has transitioned fromour old role in
the project and becone direct enployees of Cate
Street Capital.

And, you know, that's sonmething | guess that,
you know, 1'd |ike to enphasize, is that Cate Street
Capital, which was not a real focus during the prior
hearings, is a conpany that's grow ng and expandi ng
and getting involved in many types of sustainable
projects as a developer and, as a result, is adding
enpl oyees as it sees can contribute to that effort.
And we're now 40 strong enpl oyees with Cate Street
Capital, spanning from California through the Rockies
to our main headquarters in Portsmnmouth, New Hanpshire
and Portland, Maine. And so we're acquiring the
tal ent and the experience to devel op and nanage t hese
proj ects.

Q So, again, if you could just give us a sense. WII
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[WITNESS PANEL: Eastwick|Kusche|D'Elia]
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Q
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M. Frecker have an ongoing role with respect to this
project -- for exanple: The environnental matters
that he was involved with in the planning and scopi ng
phase for this?

(M. Kusche) Yes, he wll.

Thank you. There are a couple of different
references in both the prefiled testinony, | believe
your testinony, M. Kusche, as well as in the joint
notion, to truck traffic. And |I'mjust |ooking for
confirmation fromyou, if this is in fact the case,

t hat when you originally proposed this project, that
you al so estimated that there would be approxi mately
a hundred trucks per day delivering fuel to the site?
(M. Kusche) That's correct.

So your projection of the nunber of trucks delivering
fuel to the site is unchanged.

(M. Kusche) It's unchanged.

Ckay. And again, M. DElia, just to be clear here
about one of your answers to the earlier questions,
your expectation is that nost of those trucks woul d,
in fact, be trucks not belonging to RCT Trucking, but
bel ongi ng to the individual |oggers?

(M. DEia) That's correct. Yes.

And the truck traffic involving RCT would primarily
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be during nmud season or other tines of the year when
the supply directly fromthe woods was ot herw se
i nadequat e?
(M. DEia) Yes, that's correct. Yes.
Thank you.

Have t here been any changes at all in the
pl anni ng, M. Kusche, for the trucking routes into
the site or out of the site?
(M. Kusche) No.
M. DEia, can you just clarify for us. There are
references to a NewPage facility, | believe in your
testinony or supplenental testinony, and then |
believe |'ve seen other docunents that suggested
there may be two different NewPage facilities. Can
you clarify that for us?
(M. DEia) Yeah. NewPage, the pulp mll and paper
mll, is located in Runford, Maine, and they're in
Shel burn, New Hanpshire. They own the property where
there's a debarking and chi ppi ng operation. And RCT
has built -- owns the equi pnent and has the service
contract to operate that facility. So in that case
t here, NewPage buys the wood and sends it to the
property, and Richard has the contract to debark it

and chip it and ship it tothe mll.
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Thank you for that clarification.
CHAI RMAN BURACK: Attorney | acopino,
you had sone questions?

MR | ACOPI NO  Yes.

| NTERROGATORI ES BY MR | ACOPI NO

Q

Let ne just start wwth M. Kusche. For our record,
woul d you pl ease explain how the -- or how you're
going to increase your gross output w thout

addi ti onal fuel.

(M. Kusche) Yes. Mbdst of the efficiency increase is
due to the fact that we have repl aced what was
contenpl ated to be a used steam turbine generator
wth a new steamturbine generator. So instead of a
1950's vintage General Electric steamturbine
generator, we're using a brand new steam turbi ne
generator manufactured by Fuji. That has given us --
and that has been allowed by the fact that through
final engineering, B & Whas determ ned that through
an increnental increase in the steamtenperature and
pressure in the boiler, they could produce nore steam
fromthe sanme anount of wood. So that extra steam
has allowed us to have a slightly larger and nore
efficient steamgenerator. That's primarily the

cause for the increase in the gross generation.
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We've also made -- | should say B & W
Engi neering has al so found that we could make very
i ncrenental, but still inportant, efficiency
i ncreases by using a slightly nore efficient
generator, a step-up transfornmer, which is a
transfornmer that takes the steam turbine generator
voltage up to transm ssion voltage. And that's given
us sone additional efficiency. So that's
primarily -- and | have to enphasize that the BTU
i nput, which is really the anmount of wood that we're
going to be using, remai ns unchanged. W' re not
usi ng addi tional wood to acconplish this change, but
sinply an efficiency increase.
M. Eastw ck, we have before us Counsel for the
Public's Exhibit 4, which is not a confidenti al
docunent. So while we're on the record here, could
you please tell us exactly what that docunent
denonstr at es.
(M. Eastw ck) This docunent is a breakdown by
category of all of the direct devel opnent costs that
we have incurred.
Thi s noney has al ready been spent?
(M. Eastw ck) Yes, all of this noney been spent.

And also in Exhibit 5, on the bottomri ght-hand
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corner there's sone notes that end -- sort of like a
little table that ends with $274.8 million. Can you
pl ease explain what that portion of the Berlin
Station Capital Structure exhibit refers to while

we're on the record in public session, please.

A (M. Eastwick) The 274.8 mllion is conposed of three

parts of the capital structure, one of which is debt
and two of which are equity. So the debt is

200 mllion of senior notes that will be senior
secured obligations of Berlin Station, LLC. And the
two conmponents of equity are a nonetization of the
1603 cash grant, which this project is eligible for,
as well as a New Market Tax Credit equity conponent,
54.9 and 19.9 mllion, respectively.

Q Now, am | correct to understand that the debt
portion, the senior note, what's going to happen is
there's going to be private placenent financing in
t hat amount through at | east one financing bank, so
to speak, and that wll pay off folks who have

I nvested so far in this project? |Is that correct?

A (M. Eastwi ck) The 200 mllion represents the debt

that will be raised to fully fund this project in
conjunction with the equity.

Q | guess a better way to ask the question is, is this

SEC 2011- 01}[ DAY 1 AFTERNOON ONLY/ PUBLI C SESSI ON] { 05- 18- 11}




© o0 ~N o o b~ w Nk

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[WITNESS PANEL: Eastwick|Kusche|D'Elia]

22

what you've also referred to as your "private
pl acenent market" in your testinony?
(M. Eastwick) Yes, the 200 mllion is the private
pl acenent of debt with institutional investors.
Ckay. | also have sone other questions | want to
make sure are clear -- the answers are clear on our
record here.

| guess, M. Eastw ck, you would be the best
person to answer this question. |In the actual joint
petition that was filed, or joint notion, you
I ndi cate that the corporate structure has been
nmodi fied to accommobdate both sets of |enders --
meani ng, your New Market |enders and your private
pl acenent | enders. Can you -- when you say "to
accommodate them " can you pl ease explain to the
Commttee and for the record what it is that you're
actually doing to "accommbdate them" \Wat is it
that they require that this corporate reorgani zati on
does?
(M. Eastwick) So there are a nunber of different
accommodati ons that we have kept in mnd when
designing this structure. W went over one of thema
few m nutes ago with respect to having two owners of

Berlin Station. And that was as an exanple to
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accommopdat e the NMIC requirenent that Berlin Station
not be deened a disregarded entity. W' ve also
created a |l essor/l essee relationship between Berlin
Station and Burgess Bi oPower in order to accompdat e
the NMIC requirenent that the direct recipient of
their funds be deened a real estate conpany and not
an operating entity. So in order to acconmbdate
that, we've created the | essor/|essee rel ati onship,
and al so to accommopdate the right-of-use agreenent so
that the NMIC al location is deened a real estate

al | ocati on.

There are also a nunber of different structural
requi renents that the senior | enders have, in terns
of where the permts lie, where their security is --
for the nost part it's within Berlin Station, LLC
which is the obligor to the senior debt. Lenders
want to make sure that they have access to as nuch
collateral and cash fl ow as possi ble out of the
entity that they have as the direct obligor. So
t hose are at | east three exanples of why we
structured it this way in order to accommbdate all of
the different objectives of our investors, our
| enders, and the NMIC parti ci pants.

Q Can you say to this Commttee that none of this
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reorgani zation i s based upon any desire to escape the
upstreamliability for the conditions of the
certificate that was contained in the origina
certificate?

(M. Eastw ck) Yes, none of this reorganization is
desi gned to escape any of those conditions.

I"'ma little bit confused on your New Market

I nvestors -- your New Market Tax Credit investors.
You indicate in various places in your filings that
it's -- there are rules that are requiring themto --
or requiring this restructuring. Are these rules
that are, for instance, in the Code of Federal

Regul ations? Are they rules that have been passed by
Congress or by sone governnental agency, or are they
the internal rules of the allocatees and sort of
based upon their corporate or their founding
docunent s?

(M. Eastwick) It's a conbination of both the federa
rules of the NMIC program as well as the individua

I nvestnent charters of the NMIC al |l ocatees. So the
program was desi gned to encourage investnment in a |ot
of lowincome areas across the country. The broad
paraneters of the programare in place at the federa

| evel , but each individual entity has their own
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criteria by which they nake investnents and al so by
whi ch they receive allocations fromthe federal
governnent. So it is both the broad program as wel
as the individual allocatees that are driving our
specific structure here. And we have now si X

al | ocat ees, sone of which have certain requirenents,

such as the real estate I nvestnent, and sone of which

who don't.
Q Can you also explain to us howin the petition it's
stated that -- well, actually, you quote Standard &

Poor's criteria for special-purpose entities and
proj ect finance transactions. And you suggest that
you want to elim nate extraneous non-project risk.
Can you just tell the Conmttee, please, what you

mean by that.

A (M. Eastwi ck) Sure. So, senior lenders, as well as

rati ng agenci es which opine on the credit worthiness
of an individual conpany or individual project,
require -- well, they would like to see that there is
no external inpact fromany upstreamactivity on the
entity that they're investing in or that they are
rating.

Q Can you give us an exanple in this context, in the

context of this particular transaction?
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A (M. Eastwick) So in this context, NewCo Energy
Hol dings is an ultinate investor in the project. But
we've created an entity called Berlin Station, LLC
which will have the entire scope, the assets, the
permts, everything project-related, as a single
entity which will be the obligor for this -- for
these investors, for these |l enders, and in which we
don't have -- they don't have to have any concern
about NewCo Energy Hol dings as an entity in order to
determine the credit worthiness of their obligor.

Q Explain to us: Wy didn't you just use the existing
entities and just nove them around rather than create
new entities?

A (M. Eastwick) By "existing entities,” you nean --

Q Lai dl aw Berlin Bi oPower, LLC, LBB, whatever it was.

A (M. Eastwi ck) Well, we have col |l apsed those two
entities into one. So the --

Q Well, let nme stop you. Actually, you did. You
created a new entity that serves the sane purpose.
That's ny understanding. Correct nme if |I'm w ong.

A (M. Eastw ck) That's correct.

Q And did you do that so that your banks woul d be
confident that they're not stuck with any liability

of those prior conpanies -- in other words, that
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sonebody isn't getting at their assets instead of
your new fi nanci ng?

(M. Eastwi ck) No. That woul d have been anot her
option, to either take PJPD and put it into Laidl aw
Berlin -- I"'msorry -- Laidlaw or vice versa. In
this case, |ooking at the entire reorgani zati on that
we' ve acconplished here, it was deened the best
course of action to create a new entity and have both
of the existing entities be contributed into the new
one.

Does that assure your financiers that they're not
stuck wiwth any old issues that mght be in the old
conpani es?

(M. Eastw ck) Yes, it does.

That's what | was getting at. You answered the
question at the tech session, and | was just trying
to get the sane answer on the record here today.

And | guess, M. Kusche, you would be the nost
appropriate to answer these questions that are,
again, for the record. And you've already answered
themfor ne informally. But in review ng the upgrade
of the power, are you confident that there is no
anmendnents needed to either your air permt or the

permts that you' ve received fromthe Water D vi sion,
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or any additional licensing fees or permt fees due
and owng to the State of New Hanpshire as a result
of this upgrade?
(M. Kusche) Yes, I'mconfident that there are no
changes necessary.

MR IACOPINO That's all of ny

questi ons.

| NTERROGATORI ES BY CHAI RVAN BURACK:

Q

A

Vell, I'll go ahead and ask. | wonder if one of you
could briefly summari ze for us the names of the
entities and the roles that they would play, in terns
of the new contractors that would be brought in to
assist with basically the devel opnment and nanagenent
of the project. There are a nunmber of entities here.
W don't have anything on the record at this point
really speaking to any of them other than Delta
Power Systens. | think we had di scussion of Delta
Power Systenms. But there are a nunber of other
entities, including Wal dron and Shaw. And | think
there may be sone others that are listed in the draft
conditions, | believe, Stone & Wbster engineers.

And |I'm wondering if one of you could just speak to
those entities very briefly.

(M. Kusche) Yes, I'll attenpt to do that. And it is
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spelled out in our joint application. Wldron
Engi neering & Construction --

M5. TUCKER: Could you have hi m speak
up a little nore or bring the m crophone nearer?
(M. Kusche) How s that?

Wal dron Engi neering & Construction, Inc. is
going to serve as the construction engineer with the
responsibility of overseeing the EPC contractor,
whi ch remai ns unchanged, who is Babcock & W/ cox
Construction Conpany. Delta Power Services, LLC, who
Is a wholly-owned subsidiary of Babcock & W/ cox,
wll serve as the operation and nai ntenance
contractor of the owner.

Could I just interrupt at this nmonent, just to be
clear here. Again, |I'mlooking at Page 10 of these
responses to questions, Question 26, Counsel for the
Public Exhibit 1. Just want to nake sure | heard you
correctly. The actual entity is DPS Berlin, LLC 1is
that correct?

(M. Kusche) That's correct. Delta Power Services
has forned a speci al -purpose entity, which is nornal
practice for this, to serve as the entity at Berlin
St ation.

Ckay. Thank you.
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A (M. Kusche) Black & Veatch is going to continue to
serve as the independent engineer primarily
responsi bl e for overseeing construction on behal f of
the |l enders. That renai ns unchanged.

And Shaw Group continues as a sort of reserve

consulting engineering to assist Waldron wth
additi onal resources. Shaw Goup is a international
engi neeri ng conpany. And although we don't expect
that they will be called upon during construction of
this project, they are available to us under an
exi sting contract, should need be. D d | |eave
anyone out ?

Q Well, there's also reference to a consulting contract
with Stone & Webster, Inc.

A (M. Kusche) Well, Shaw Group is a subsidiary of
Stone & Webster.

Q So Shaw Group is a subsidiary of Stone & Wbster.
But you're actually having agreenents -- so your
agreenent wll actually be with Stone & Wbster and

not wth Shaw G oup? |Is that what |I'mto understand?

A (M. Kusche) | do have a copy of that agreenent here,
and | believe that that is true. | believe that the
contract is with... Stone & Wbster? | stand

corrected. The contract is with Stone & Webster. |
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have it here sonmewhere.
So the contract is wwth Stone & Wbster, Inc., but
the services would be provided primarily by Shaw
G oup as one of the subsidiaries of Stone & Wbster?
(M. Kusche) Correct.
Can you just clarify for us now which of these are
final signed agreenent and which are still in draft.
(M. Kusche) Yes. The Waldron Engi neering contract
Is signed. The Delta Power Services contract is a
draft, very close to being signed.
Wien do you expect that to be executed?
(M. Kusche) | would expect that to be executed
wthin a nonth. Certainly before construction.

The contract with Stone & Webster is signed, and
the contract with Black & Veach is signed.
Are there any other contracts, then, that would be

necessary for the construction of the facility

itsel f?

(M. Kusche) W do have an EPC contract -- an

engi neer, procure and construction contract -- with
B & W

And is that signed at this point?
(M. Kusche) It is not signed.

Wien do you expect that to be signed?
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(M. Kusche) Again, we're hoping that that wll be
signed within a matter of weeks. Possibly two to
t hr ee weeks.
Thank you.
How are you going to be covering insurance
requi renents for the operation of the plant itself?
(M. Eastwick) | don't think any of us is directly
I nvol ved in those details, but we can confer with our

col | eagues and get back to you at a break.

| NTERROGATORI ES BY MR | ACOPI NO

Q

Do you know if there's a certain liability insurance
requi renent, property insurance requirenent, in your
contract with your operator?
(M. Eastw ck) Yes, there are insurance requirenments
bot h t hrough the EPC contract, as well as our |enders
are requiring various anounts of insurance.
Are there folks here that you can find the specifics
of that and report to us later?
(M. Eastw ck) Yes.

MR. | ACOPI NO. Okay. Thank you.

CHAl RVAN BURACK: Thank you. Any
ot her questions at this time? I'msorry. M.
Har ri ngton.

MR. HARRI NGTON: Yeah, | just wanted
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Referring to the condition -- and just so | have this

straight, this is the condition that was on the
bott om of Page 2 of the original certificate. And
"1l just read it briefly so you'll understand where
' m at.

It says, "Further ordered with the decisions in
this order a certificate shall apply to conbine the
Applicant and the following affiliated entities..."
and there's a list of entities: NewCo, PJPD and
Awar e Funding, LLC. And | think what | heard was
that in place of those, we've now put in the
Applicant is now Berlin Station, LLC, is that
correct?

MR. NEEDLENMAN:  Yes.

MR. HARRI NGTON: And al so added were
Bur gess Bi oPower, LLC?

MR. NEEDLENMAN:  Yes.

MR. HARRI NGTON: And NewCo Ener gy,
LLC?

VR. NEEDLENMAN: Yes, which is the sane

NewCo from the prior proceeding.

BY MR HARRI NGTON:
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Ckay. Looking at the chart from Public Counse
Exhibit 5, |I'"mjust wondering if -- it appears
there's a small section that isn't covered here.
Going fromBerlin Station, LLC, no matter which way
you go up the chart, you either run into Burgess

Bi oPower, LLC or you go through BPB [sic] Hol di ngs

t hrough NewCo Energy, eventually getting to NewCo
Energy, LLC. But if you go in the left direction

t hrough BPP [sic] Holdings 2, LLC, which apparently
has 1 percent of the ownership, they don't seemto be
covered by the certificate at all. Wy is that?

(M. Eastwick) In our requests with the Commttee,
we've identified these three entities that we think
cover all the responsibility of the project, and so
we didn't deemthat as one that would be part of the
certificate process.

So if there was sone type of a issue of funding that
needed to be done to conply with the certificate that
the -- through Berlin Station, LLC, Burgess Bi oPower,
LLC and NewCo Energy, LLC, they would cover a hundred
percent of the costs and not be concerned about the
1 percent that would normally be assigned to BPP
Hol di ngs 27

(M. Eastwi ck) That's correct.
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Ckay. So the fact -- okay. That's the answer |
guess | was | ooking for then.

Just a followup on that. There was a question
that was raised by the Chairman on Page 5 of the
actual filing, that same paragraph that he was
referring to in the mddle of the page that starts,
wth BPP Holdings No. 1, LLC will own 99 percent of
Berlin Station..." Just let ne know when you peopl e
are there.

The | ast sentence in that paragraph says, "This,
in turn, requires Berlin Station to be owned by at
| east two nmenbers with different ultimte ownership.”
And maybe it's ny naivete of these terns and what
exactly they nean, but it looks to ne as if the
ulti mate ownership of BPP Hol dings 2, LLC and BPP
Hol dings 1, LLCis CSC G oup Holdings, LLC. So is
there -- am| mssing sonmething, or is there a
conflict between the chart and between the statenent?
(M. Eastw ck) So, although there is commonality of
ownership, the split, and therefore the economc --
true econom c ownership of each of these entities is
different, the nost relevant reason why is that --
Ckay. Excuse ne. Wiich? Wen you say "these

entities,” could you just be clear.
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(M. Eastwick) I"'msorry. BBP Holdings 1 and BBP
Hol di ngs 2.

Ckay.

(M. Eastw ck) The nost rel evant reason is that there
are other investors, CSC G oup Holdings plus other

I nvestors, that have ownership in NewCo Energy, LLC
Ckay. So if | get this straight, what you're saying
Is that CSC G oup Hol di ngs conpl etely owns BPP
Hol di ngs 2, but BPP Holdings 1 is owned partially by
CSC, but also by other people; is that correct?

(M. Eastw ck) That's correct.

Ckay. So that answers that question. Thank you.

Ki nd of confusing followng all that.

Just as nore of a comment to see if anyone has
any issues. | think -- is it accurate to say that
the additional negawatts that are being added here,
because during the -- let nme back up.

During the original hearings there was a | ot of
di scussion on the capability of the Coos Loop and how
much addi ti onal power could be added to this. And in
fact, people were filing under MS, and there would
be sort of a conpetition between the generators
there. So the fact that | guess now Berlin Station

W ll increase their output by a little over 8
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megawatts will sinply add additional conpetition to
the existing transm ssion capacity on the Coos Loop.
(M. Kusche) | think that's a correct statenent,
yeah.
Ckay. |I'mnot sure if this is for here or for the
confidential statenent part of this. So I'll try to
ask it now and pay attention to what was said.

In the -- | guess this is M. Kusche's testinony
on Page 4, when he tal ks about Black & Veatch, I
guess it's pronounced.
(M. Kusche) yes, Black & Veatch.
It says it shall serve as the i ndependent engi neer
wth primary responsibility for overseeing
construction on behalf of the lenders. Are these
| enders we're going to tal k about and who exactly
that is in the confidential session?
(M. Eastwick) I"'msorry, M. Harrington. | wasn't
payi ng attention.
It talks about it's going to be -- it's going to
serve as an i ndependent engineer with prinmary
responsibility for overseeing the construction on
behal f of the |l enders. But we haven't nentioned who
the |l enders are, so is that sonething we'll address

In the confidential section, who they work for?
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(M. Eastwick) Yes, we'll talk about specific
I nstitutional investors who would be the | enders, and
they're represented by one | enders council as well as
part of the financing process.
It goes on to say here that Black & Veatch will not
be under Laidlaw s direction. So | assume when you
say "Laidlaw," that neans Berlin Station?

Well, let ne ask the question. Wo does it nean
when you say "Laidlaw' in that paragraph?

MR. NEEDLEMAN: It neant the joint

applicants. They are an entirely separate,
I ndependent engi neer answerable to the | enders.
Ckay. And do they have stop-work authority on the
project, or will they?
(M. Eastw ck) The i ndependent engi neers?
Yeah, Bl ack & Veatch, who's overseei ng construction
for the | enders, providing an additional |ayer of
construction oversight. [|'mnot sure what that
means. Do they say you're doing the wong thing, we
don't want you to do that, stop? O do they just
report back to the | enders, and then it goes through
a process for themgetting back to whoever?
(M. Eastw ck) They won't have direct stop-work

authority, but they will consult with the | enders.
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And if the project isn't neeting in any way the
criteria that's part of the | oan docunents, then the
| enders coul d have recourse.

Ckay. Thank you.

MR. HARRI NGTON: That's all | had, M.
Chai r man.

CHAI RMAN BURACK: Ms. Ignatius, you
have questi ons?

CMSR. I GNATIUS: | do. There was a
docunent | had assuned was confidential, but is not.
So before we go to confidential session, Counsel for
Public Docunment No. 4 is a half-page of direct
devel opnent costs.

CHAI RMAN BURACK: W did go over this
bef ore.

CMSR IGNATIUS: Yes. | just had a

coupl e questions that weren't raised.

| NTERROGATORI ES BY CQVBR. | GNATI US:

Q

Q

The line item Laidlaw Berlin Bi oPower paynents, and
it's over $2 million. Wat does that refer to?

(M. Eastw ck) Those are paynents that NewCo Energy
has made as part of the transaction with Laidlaw to
assune control of the project.

Can you be nore specific than that?
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(M. Eastwick) Well, their ownership interests in
Lai dl aw, which Cate Street didn't control and now we
do, and these were paynents that were nmade in order
pursuant to that transacti on.

Does that nean paynents to, say, M. Bartoszek or
sonme ot her person who had an interest in the original
Lai dl aw project?

(M. Eastwick) Not directly to individuals, but to
the corporate entity Laidl aw

kay. The next line, CPD paynent for $100, 000, what
does that refer to?

(M. Eastwick) CPDis Cean Power Devel opnment, which
Is another entity that Cate Street has purchased,
taken control of, as part of this devel opnent.

All right. A couple lines down, Honel and nanagenent
fee, and it's al nost $300,000. What does that refer
to?

(M. Eastw ck) Those were paynents that were made to
Honel and as part of the devel opnent process while
they were still a part of our project. They are no

| onger. So these are paynents that we separated from
other costs to reflect that. This is |egacy costs
for the transacti on.

So this is past nmanagenent, not an ongoi ng managenent
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cost.
(M. Eastwi ck) That's correct.
And then salary and wages | under st and.

The last line there says "Qthers,"” and it's
$400, 000.
(M. Eastw ck) This conposes about 25 or 30
individual line itens that are all, you know, snal
expenses in the, | would say in the $5- to $10, 000
range that we just aggregated. So this would be nore
characteristic, nore reflective of a major cost that
we' ve incurred.
I wll not ask you to go through each of those.

| think everything else is self-evident. So,
not hi ng el se. Thank you.

CHAI RVAN BURACK: |I'mjust going to

foll ow up because there were sone things that may not

be sel f-evident to everybody here.

| NTERROGATORI ES BY CHAI RVAN BURACK:

Q

Professional fees, it looks to ne |like there's al nost
$7 mllion in professional fees. Can you give us an

under st andi ng of what those woul d represent?

(M. Eastwi ck) Yes. Those represent nmmjor categories
of legal, accounting, engineering, other fees that we

have i ncurred for our, broadly speaking, "advisors,"

SEC 2011- 01}[ DAY 1 AFTERNOON ONLY/ PUBLI C SESSI ON] { 05- 18- 11}




© o0 ~N o o b~ w Nk

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[WITNESS PANEL: Eastwick|Kusche|D'Elia]

42

I ncludi ng financial advisors, as well as fol ks that
have been directly assisting us in the professional
wor k, neani ng | egal and accounting, et cetera, to
devel op the project.
Thank you. And again, the |land and infrastructure,
the 6.2 mllion, that represents the cost of
purchasing from PJPD the real estate and associ at ed
equi pnrent? Wuld that be a correct understandi ng, or
is there sonething el se there?
(M. Eastw ck) The land and infrastructure is the
site as well as the existing facility. So it's the
asset.
Very good. Thank you.

CHAI RMAN BURACK: All right. Any
ot her questions?

MR, HARRI NGTON: Just one fol |l ow up.

CHAI RVAN BURACK: M. Harri ngton.

| NTERROGATORI ES BY MR HARRI NGTON:

Q

Just getting back to the CPD paynent, | wasn't quite
sure what your answer was to that. Are you saying
that Cate Street has bought that project?

(M. Eastw ck) W've bought the entity.

"The entity," meani ng G ean Power Devel opnent? So

you own their place in the 1SO interconnection queue,
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for exanpl e?
A (M. Eastw ck) Yes.
MR HARRI NGTON:  Ckay.
| NTERROGATORI ES BY MR | ACOPI NO
Q M. Eastw ck, one |last question. |'msorry.

Berlin Station, LLC and Burgess Bi oPower, LLC
these limted liability conpani es, have they already
been established, or are these things that are going
to be established at a closing? |In other words, do
t hey al ready exist?

MR. NEEDLEMAN: They do. They exi st
t oday, yes.

MR. | ACOPI NO. Thank you.

CHAI RVAN BURACK: Do all of the
entities shown on Exhibit 5 exist today?

MR. NEEDLEMAN: Yes, | believe so.

CHAI RMAN BURACK:  Thank you. Ckay.

MR ROTH M. Chairman, in |ight of
sonme of the questions raised by the Conmttee, there
are things | was originally planning on discussing
during the closed session, but it seens to ne, from
what |'ve heard, is that it's probably appropriate to
bring up now before we go into the cl osed sessi on,

and so | have a couple of questions to follow up on
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t hi ngs.

CHAI RMAN BURACK: That's hel pful to
hear. Before | turn to you, | just want to check
wth M. Edwards and Attorney Schni pper.

Do you al so have questions that you
t hi nk m ght now be appropriate to ask in public
session, do you think?

MR. SCHNI PPER: W don't have anyt hi ng
further.

CHAl RVAN BURACK:  You don't have
anything at all, Attorney Schni pper.

M. Edwards, do you have questi ons you
think m ght be appropriate in the public session
her e?

MR. EDWARDS: Yes.

Initially Exhibit 4 was provided to ne
as a confidential docunent and has since been | abel ed
as not confidential.

CHAI RMAN BURACK: Ckay. Very good.
Wiy don't we do this: Let ne ask Counsel for the
Publ i c.

Why don't you go ahead and ask your
questions first, and then we'll see if M. Edwards

has any additional questions here, and then we wl|
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do our non-public piece.
MR. ROTH Ckay. Barry, at any tine
if you think I'"'mveering into confidential, please,

by all neans, junp up.

| NTERROGATORI ES BY MR ROTH:

Q

On Exhibit 4 there's the Laidlaw Berlin Bi oPower
paynents. And the question | have is: Are there
nore of those paynents that are expected in the
future? Have you finished paying Laidlaw Berlin

Bi oPower ?

(M. Kusche) There is another paynent that will be
due to Lai dl aw Bi oPower at the conpletion of the
construction | oan cl osi ng.

And can you tell the Commttee how nmuch that paynent
will be?

MR. NEEDLEMAN: | think that m ght be
confidential.

MR. ROTH If the previous ones aren't
confidential, | don't know how the future one would
be. But...

MR. NEEDLENMAN: Let ne --

MR. ROTH: |'m happy to take it
confidential if you -- | just thought --

VR. NEEDLEMAN: Yeah, let ne at | east
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talk with these fol ks about it.

MR. ROTH  Ckay.

BY MR ROTH:

Q

And the CPD paynent for a hundred thousand, was that
the total anount that was paid for this CPD, or is
this just an allocation of that paynment to this

busi ness?

(M. Eastw ck) That was the total anpbunt that was
paid to CPD.

kay. So Cate Street didn't provide an additional
ampunt that is not reflected on this docunent for CPD
I nterests.

(M. Eastwi ck) Actually, I'"'mnot sure of the answer
to that. But we can check it and get back to you. |
was only | ooking at the devel opnent costs that had
been allocated to this project.

Ckay. Now turning to Exhibit 5, what is BBP Finance,
LLC, and why isn't it on this chart?

(M. Eastw ck) BBP Finance, LLCis part of the NMIC
structure. Specifically, it is the Cate Street
entity that is providing the |everaged |loan into the
NMIC structure. So what we've represented in this
chart is just our corporate structure and our capital

structure. None of the NMIC participants, the tax
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equity, any of the participants fromthe NMIC side
are represented on this chart.

CHAI RVAN BURACK: Coul d | just
i nterrupt you for a nonent and get sone
clarification? You ve made reference here now to an
entity, Attorney Roth, BBP Fi nance?

MR. ROTH:. Correct.

CHAI RVAN BURACK: Maybe it isn't to
show on t hese docunent, based on the description M.
Eastw ck just gave us. But |ooking both at Exhibit 5
to the original joint notion, as well as Counsel for
the Public's Exhibit 5 |I'mnot seeing that entity
appear here. So are you asking why that entity
doesn't appear on this? |Is that what you' re asking?

MR. ROTH: That's correct. 1In the
1603 Note Purchase Agreenent there's reference to it,
and it's defined as "an issuer.” And | didn't
understand fromthat docunent what it was, who owned
It and what its purpose was and why it wasn't on this
capital structure figure.

CHAI RMAN BURACK:  Thank you. Do you
have further questions, Attorney Roth?

MR. ROTH: Yes.

BY MR ROTH:
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In addition, there was another entity referred to as
t he I nvestnent Pooling Fund, LLC. \What is that
entity, and why is it not on this chart?

(M. Eastwi ck) That is part of the NMIC structure, so
that wasn't neant to be on this chart.

And does CSC Group or NewCo have any interest in
either BBP or Investnent Pooling Fund -- that is, BBP
Fi nance or I nvestnent Pooling Fund?

(M. Eastw ck) In BBP Finance but not in the

| nvest nent Pool i ng Fund.

Ckay. So would it -- do you -- or can you descri be
where, if anywhere, on this chart BBP Fi nance ki nd of
attaches to any of these entities? Does it own any

I nterests of any of either Burgess Hol di ngs, BBP

Hol dings 1 or 2, or Burgess Bio or Berlin Station?
(M. Eastwick) No, it has no ownership interests in
any of those.

And is it owned by NewCo, or NewCo Energy Hol di ngs?
(M. Eastw ck) No.

O is it owned by Burgess Hol dings or either of the
two BBP Hol di ngs?

(M. Eastw ck) No.

Ckay. Now, with respect to the box on the | ower

ri ght-hand corner of Exhibit 5, you have debt in
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senior notes of $200 million; and then there's what's
descri bed as equity, Shareholder 1603 and then NMIC.
Now, those two nunbers, the 54.9 and the 19.9, add up

to roughly 75 mllion; is that correct?

A (M. Eastw ck) Yes.

Q Is it true that what you're describing as equity

is -- in fact takes place through a $75 mlIlion note

pur chase agreenent ?

A (M. Eastw ck) No.

Q Ckay. Now, | was shown a docunent by your counsel
identified as a note purchase agreenent, in the
amount of $75 mllion that describes 1603
transacti ons and NMIC transactions. So is that $75
mllion docunent different fromthe $75 mllion here,

the 1603 and t he NMIC?

A (M. Eastwi ck) Yes, and they are different. |It's

just coincidence that the equity in our box on
Exhibit 5 is 54.9 plus 19.9, which is 74.8 mllion,
and that the note purchase agreenent you're referring
tois -- has an amount of $75 million. They're not
t he sane transacti on.

Q kay. So the note purchase agreenent of $75 mllion
shows that Burgess Holdings, LLCis the issuer of the

$75 mllion worth of notes; correct?
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(M. Eastw ck) Yes.

Now, why doesn't that show up here as debt on this
chart, so that your debt would be $275 mllion?

(M. Eastw ck) The Burgess Hol ding transaction is not
directly funding the project as debt. The Burgess
Hol di ng transaction is a financing transaction that's
designed to take advantage of our eligibility for the
1603 grant and to create a nonetization transaction
based on that eligibility. The senior notes and then
the note holders will not have access to the 1603
collateral, any of that cash grant proceeds or
collateral as part of the senior transaction.

That's interesting, but it doesn't answer ny question
about why, if you've got an additional $75 mllion
worth of debt coming into this project -- and forgive
me if I'"mgetting into confidential. But the
maturity date on that debt is 2013. So you got

$75 million worth of debt coming in that's due in
basically two years issued by Burgess Hol ding. Wy
isn't that relevant to the debt and equity structure
of this proposal, and should be displayed on this
figure?

(M. Eastwick) This is a separate transaction.

Bur gess Hol dings has the rights to the 1603 grant.
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And the note purchase agreenent that you're referring
to is a nonetization transaction that we have a

di stinct group of institutions that will fund. And
the use of the proceeds of that 75 mllion is, in
part, to fund what we are calling the "Sharehol der
1603 proceeds," or equity, into Berlin Station.

Ckay.

(By M. Eastwi ck) So you'd probably be

doubl e-counting if you called this debt also part of
our project financing.

Ckay. But is it fair to say that what you're calling
equity is in fact comng from borrowed noney?

(M. Eastwick) | think it's best terned an "equity
nmoneti zation." This is proceeds that we are eligible
for and that we have institutions who are willing to
noneti ze that cash grant in advance of it being
received. But it is an equity transaction.

How wi | | Burgess Holding, LLC repay the notes in two
years?

(M. Eastw ck) Through recei pt of the cash grant.

So then, the cash grant is accounted for on the
equity side but goes back out through paying off the
notes, the $75 mllion worth of notes; correct?

(M. Eastw ck) Yes.
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So then that equity, as you've called it, does that
go away at that point, when the notes are paid off?
(M. Eastw ck) No.
Ckay. Wiere does the equity stay in? Because it
seens |ike you've got a grant coming in for
75 mllion and a debt that attaches for 75 mllion,
and then the 75 mllion cones in and goes back out to
pay off the debt.
(M. Eastwick) No. Again, it's a separate
transaction. Wen the cash grant is received, it
will go to the entities that have financed our
nmoneti zati on of the cash grant.
The note hol ders.
(M. Eastw ck) The participants in our Burgess
Hol di ng transacti on.
Correct.
(M. Eastw ck) But our equity stays in the project.
But your equity, is that -- turning to Exhibit 4, is

that what that equity is? That's the $20.2 mllion?
(M. Eastwick) This is in addition to it.

But economically, it seens to ne that the only equity
that stays inis the 22 that's already in, and then
the 75 cones in and goes out.

(M. Eastwick) No. The 75 mllion wll be repaid
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t hrough the recei pt of our cash grant that the U S
Governnent will give us sonetine in 2013. So that's
addi ti onal noney that won't be returned, that won't
be taken out of the project. Mney stays in the
proj ect through our 1603 sharehol der i nvestnent.

CHAI RMAN BURACK:  Anyt hing further,
Att orney Roth?

MR ROTH: Just one nonent.

BY MR ROTH:

Q

Now, earlier there was testinony that the conmerci al
operations' expected date is -- there was sone
uncertainty about it, but |I noted in the 1603 note
pur chase agreenent that it was suggested that it was
June 1st of 2013. But in the senior note, $200
mllion is shown as Septenber 15th. \Which one is it?
(M. Kusche) If I had to choose one now, | would say
the Septenber date is nore |likely, because due to the
del ays that we have experienced this year in our
construction start, we now are going to enjoy | ess of
a construction season in 2011, this year, than we had
hoped for. W're being told by B & Wthat our hope
for a 24-nonth construction period wll now be 27
nmonths. So | think it's not logical to assune a

June 1, 2013 commerci al operation date, know ng what
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we know t oday.
Ckay. And so is that -- is it fair to say, then,
that while | understand that the note purchase
agreenents were both in draft, that they will both be

conforned to the sane expected date of conmerci al

oper ati on?

(M. Eastw ck) Yes.

Ckay. Now, ny last question is on the order that was
given to you in Novenber. There was a discussion in
t here about whether the 1603 program | believe it
was, or maybe it was referred to as the investnent --
yeah, it was the 1603, the ARRA Funds, were seen as
crucial to the applicant's ability to raise capital,
and the Subcomm ttee concluded that the tax credits
are inportant and hel pful, but they' re not crucial to
rai se capital for the financing of the facility.

G ven the rather large size of the 1603 grant
and notes, is it still your view -- and naybe it
wasn't your view and it's possible the Subcommttee
m sunderstood, but I'mgiving themthe benefit of the
doubt -- is it still your view that the 1603 noney is
hel pful and inportant, but not crucial? O is it, in
fact, now crucial to make this work?

(M. Eastwick) | would characterize it as "hel pful "
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and "very customary" for these types of transactions
to incorporate in the overall econom cs and overall
capital structure of a transaction, to incorporate

the 1603 grant as part of the source of funds for the

proj ect .
Q "1l ask the question this way: |If you -- if
Congress were to elimnate the 1603 program-- and

" m not asking you to comment on whether you think
that's likely or probable. If they were to elimnate
it, would you be com ng back to the Conmttee | ooking
for an anendnment to your certificate in order to
restructure and do different kinds of financing and
different corporate structures -- that is, would you
find yourself unable to do this project as you' ve

currently proposed it w thout that noney?

A (M. Eastwi ck) W would certainly have to change the

source of funds, given that the 1603 grant is a
significant part of what we are proposing to do here.
But | haven't thought through what those changes
woul d need to be, how we would restructure it.
There's too many possibilities for that to be in

pl ace. W are very confident that the 1603 grant
will be available to us. There's a |ot of

i nstitutions which share our confidence in that and,
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therefore, are willing to enter into the nonetization
transaction with us, and to a certain extent they are
i ncurring sonme of that risk by entering into this
transacti on with us.

So, to answer your question, | don't know how we
woul d restructure it. But certainly we would
restructure the deal to acconplish the sane
obj ectives of conpleting the financing of this
pr oj ect .

When you cl ose on the -- when you do your financi al

cl ose with your note hol der agreenents, are you goi ng
to do both of themat the sane tine, | gather, the
200 and the 757

(M. Eastwick) That's the intent, yes.

In terns of actually assessing those funds, |
understand fromthe tech session that you' re not
going to imedi ately have in your bank account

$275 mllion. That would be far too tenpting. But

If you had -- what wll they fund for you, and which
one wll they fund first? Are they going to fund the
75 as you do construction, or are they going to fund
t hem both kind of pari passu? How are they going to
do that?

(M. Eastwick) Mostly to conmply with the NMIC
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structure we wll fund the 75 mllion, because, as we
tal ked about, part of the proceeds will be Cate
Street's investnent into the NMIC structure. So
we'll need that cash up front. But per normal
proj ect financing and/ or construction | oan concept,
we wll draw down fromthe seni or proceeds along the
constructi on schedul e, which serves two purposes:
One is to protect the lenders, and the second is to
not incur carrying costs. W don't want to pay
i nterest on noney we're not using. So that's the
intent of the draw for our financing transactions.
Soif -- let's say you start drawing on the 75, and
conme Cctober you've drawn, let's say half of it, and
Congress nmakes the program go away. Wuld you expect
that the note holders would stop fundi ng on the 75,
or do you believe that they're in it, hell or high
wat er, w th whatever Congress does?
(M. Eastwick) I"'msorry if | wasn't clear. The
75 mllion wll be funded at cl osing.
At closing. So the noney will be there, right then
and there. Ckay.

My | ast question, and hopefully it doesn't get
into confidential. But in one of the agreenents, one

of the note holder -- one of the note purchase
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agreenents there was a provision requiring the
paynent of cash equity by, | believe, the issuer.
And is that additional cash on top of the equity
shown on Exhibit 4, or do they understand that to
mean what you've already put in?

A (M. Eastw ck) Can you be nore specific on what
you're referring to?

Q In the 1603 agreenent there is a provision -- and if
you want, | can dig it out -- that says that NewCo
equity is in cash. There will be a cash paynent by

NewCo. |Is that in addition, sonething nore than the
22 mllion that's represented on Exhibit 47

MR, | ACOPINO. Just a mnute. Tell us
what you're reading from M. Roth. 1Is it sonething
the Conmttee has or not?

MR ROTH: No, it is not.

MR I ACOPINO Just identify it for us
SO we can --

MR ROTH: It's the draft Section 1603
not e purchase agreenent, draft of May 6th, 2011

MR. | ACOPI NO. Thank you.

MR. HARRI NGTON: Just a clarifying
question. M. Roth, when you're referring to "1603,"
are you referring to the ARRA funding 1603? |Is that
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the termyou're referring to? O is this just sone
ot her 1603 that happens to be the sane nunber?

MR ROTH It's ny understanding --
and this is -- | tried to learn the answer to this
nmyself -- that the note purchase agreenent that we've
been tal ki ng about, the $75 mllion note purchase
agreenent, is with -- is an advance, essentially, on
t he Section 1603 ARRA grant.

MR HARRI NGTON:  Ckay.

MR. ROTH: | believe what |'m
referring to is Section 4.21 of that agreenent.

(M. Eastwick) So this was incorporated into the note
pur chase agreenent to provide for the possibility

t hat NewCo Hol di ngs woul d nmake additional cash
contributions. But that has not been determ ned as
of yet.

kay. So it's a placeholder for sonething that may
or may not occur.

(M. Eastw ck) Yes.

And that would be in addition to the equity shown on
Exhi bit 4.

(M. Eastwick) In addition to the devel opnent costs?
Yeah.

(M. Eastwick) | wouldn't termit as devel opnent
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costs at that point. Additional contributions by
NewCo, vyes.
Ckay. |Is that the -- are the additional
contri butions by NewCo at NewCo's option, or is that
sonething that the | enders nmay demand, the note
pur chaser s?
(M. Eastwick) | think that will be subject to our
negotiation with the | enders, what the anount, if
any, is required.
Ckay. So it's not a privilege that NewCo coul d
exerci se to sonehow have a bigger piece. It's
sonething that the | enders mght require as part of
t he cl osi ng.
(M. Eastwi ck) That's correct.
Ckay.

MR ROTH: | think that's all | have
on the additional non-confidential.

CHAI RMAN BURACK: Thank you, Attorney
Rot h.

| just want to note on the record that
Conm ssioner Bald just rejoined us. It's about, oh,
about 3:14 or so. And | think he left us just before
2:30. So we wel cone you back.

M. Edwards, do you have any questions
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at this tinme?
VR. EDWARDS: Yes, | have a few

questions for M. Eastw ck.

| NTERROGATORI ES BY MR EDWARDS:

Q

Q

Getting back to Exhibit No. 4, the CPD paynment. |
understand the 100, 000 was for purposes of providing
Berlin Station or Laidlaw Berlin Bi oPower w th

pl acenent in the queue that replaced CPD. Am|
follow ng that | ogic properly?

(M. Eastwick) | wasn't directly involved in the
negoti ations with CPD, but that is part of their --
part of the assets that CPD controls.

And | have to assune that the purchase of CPD for
100, 000 al so included the purchase of the proposed
CPD project? AmI right on that?

(M. Eastw ck) To ny know edge, it incorporated the
entire entity and all of its assets.

So that Cate Street, doing business as Berlin
Station, could potentially also put online the CPD
pr oj ect ?

(M. Eastwick) | think that's specul ation. |

don't -- that's not our intent. So that's not part
of this project.

Wien you referred to "paynent to CPD," CPD is al so,
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In part, Gestanp. Now, | assune that you are
i ncluding Gestanp in that $100, 000 CPD paynent ?

MR. NEEDLEMAN: M. Chairnan, |'m
going to object at this point. | can't see how any
of these questions are relevant to the subject matter
of the joint notion anynore.

CHAI RVAN BURACK: M. Edwards, | think
this is a stretch to understand how this does rel ate.
So unl ess you can explain to us how you see this
relating to the specific request that's before us, |
understand it's interesting to know what this paynent
may represent, but | don't know howit's rel evant.
Maybe you can hel p us understand that.

MR. EDWARDS: | guess ny concern woul d
be that I"mcurious if Gestanp was also paid off in
full due to the fact that certainly sustainability
i ssues within the forest would occur if there was
sonme way for Gestanp to still go forward with the
project. So | guess |'mcurious as to whet her
Cestanp was a part of the CPD paynent for that very
reason.

CHAl RVAN BURACK: The wi tness can
certainly answer the question if they know the

answer .
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A (M. Eastwick) | don't know t he answer.

MR. HARRI NGTON: Excuse nme, M.

Chai rman. Could you ask himto repeat? He keeps
sayi ng sonething that sounds |i ke Gestanp or
sonething. And | don't -- | can't understand what
he' s sayi ng.

CHAI RVAN BURACK: The reference is to
an entity called Gestanp, GE-S-T-A-MP; is that
correct?

MR, HARRI NGTON: Ch, the conpany, the
one that owned CPD or was in negotiation with them or
sonething. |s that what you're referring to?

MR. EDWARDS: Yes. Gestanp had becone
part of CPD.

MR HARRI NGTON:  Ckay.

CHAI RVAN BURACK:  Thank you.

M. Edwards, do you have any ot her questions relating

to any of these docunments for the public session?

3

EDWARDS: Yes, for M. D Alio.
D ELIA. DEIia, yeah.
EDWARDS: D Lilia?

DELIA. DElia.

2 3 3 3

EDWARDS: |'Il get that

eventual ly.
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BY MR EDWARDS

Q

Just getting back to responsibility with Carrier
regardi ng the sustainability and al so the practices
of loggers and so forth, ny curiosity being that you
did nmention that you don't necessarily have, and
Carrier doesn't necessarily have exclusivity with

t hese loggers; is that correct?

(M. DEia) That's correct. What do you nean by
"exclusivity"?

Well, | guess ny concern being that you' re going to
be responsi ble for checking on these sites on a
regul ar basis to nake sure that sustainable forestry
practices are occurring, and you certainly have a

per f ormance bond that you can provide in the event
that issues occur. But | guess ny curiosity is, if
you don't have exclusive working relations with these
| oggers, how are you going to be hol ding your conpany
responsible for their acts when you' re not

excl usively using thenf

(M. DEia) The operators are responsi ble for buying

t he wood, the stunpage and payi ng the | andowner. And

that's part of the -- that's part of their business.
What we are is -- Laidlaw will be a consuner of their
whol e tree chips, which | think in nost cases wll be
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one of the many products com ng off the job. So, for
I nstance: An operator who -- he nay have bought a
stunpage sale fromthe State of New Hanpshire. He
wi Il have maybe one of our foresters visiting him

And the purpose of himvisiting himwon't be the

sole -- the sole reason won't be to nmake sure he is
doing a sustainable job. It wll be to find out
his -- how many | oads he's going to be comng in, the

| ength of tinme he's going to be there just checking
in, as well as he's selling other products off this
job. There may be a forester comng in froma paper
conpany asking the sane questions. There nay be the
head forester fromthe State that is supervising the
job that may be comng in. So, on any one job there
wll be alot different foresters, wood buyers com ng
in visiting that operator. Does that answer your
question? I'mtrying to nake it into a real -- the
way it really works out there.

Q | think it certainly hel ps. Because what you're
telling ne is there's going to be a nunber of
foresters that are going to be involved to protect
sustainability.

| guess ny question, though, |I'm curious how

Carrier, when there is not an excl usive arrangenent
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w th | oggers, can be responsible for that | ogger.

A (M. DEia) W are going to be one part of the
market. The | ogger is |ooking to supply wood to many
different markets. He will be supplying chips off
that job to other biomass plants. W're not going
out there -- well, let's get it this way: W're not
goi ng out there buying all the stunpage and then
hiring all these | oggers on our payroll to go out
there and cut it and supply the Laidlaw pl ant.

That's just totally inpossible. That's not going to

happen.
Q Just two nore questions.
A (M. DElia) Sure.
Q Your perfornmance bond, aside from paying for a del ay

in -- any delays that may occur in delivery, does the
perfornmance bond cover any issues relative to
sustainability practices?

A (M. DEia) Not that I'm aware of.

Q Ckay. And I'mnot sure if this is getting into
confidentiality or not, so I'll try to ask.

|"mjust curious, with the Carrier shipping yard

in Shel burn that is contracted with NewPage, whet her
or not you can tell us how long that contract is with

NewPage.
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A (M. DEia) No.
MR. EDWARDS: That's all | have.
CHAI RVAN BURACK:  Thank you.
M. Harrington, do you have a notion
for us to go into non-public session?
MR HARRI NGTON: Yes, | do.
CHAI RMAN BURACK: Pl ease proceed.
MR. HARRINGTON: | npve to enter into

non- public session to discuss the content materi al
deenmed confidential under R S. A 91-A:5. The
docunents in question are financial docunents and
commer ci al docunments that are exenpt fromthe Ri ght
To Know Law under R S. A 91-A:'5 Section 4. There's
records pertaining to confidential, comercial or
financial information that have been provided to the
Comm ttee under seal and subject to the protective
or der.

MR, SI MPKINS: Second.

CHAI RVAN BURACK:  Second by M.
Sinmpkins. This does require a roll call vote. So |
w Il ask Counsel to call the roll, please.

MR | ACOPI NO Thank you.

M. Stewart.

DI R STEWART: Yes.
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MR, I ACOPI NO Ms. Mizzey.

DR MJZZEY: Yes.

DR MORIN: Yes.

DR SCOIT: Yes.

CVSR. BELOW  Yes.

VI CE CHAl RVAN GETZ:  Yes.

CVBR. | GNATI US:  Yes.

MR, SI MPKINS:  Yes.

CVMSR. BALD:  Yes.

MR. HARRI NGTON:  Yes.

CHAI RVAN BURACK: | vote yes as wel |.

MR. | ACOPINO. The entire Commttee
has voted to enter into non-public session.

CHAI RMAN BURACK: So, froma practica
st andpoi nt, what this neans is that any fol ks who are
present in the roomwho are not counsel to the
parties, or the parties thenselves, or otherw se
subject to the confidentiality agreenent that rel ates
to all these docunents, we wll ask themto | eave the
roomat this tine. W wll let folks know as soon as
t he non-public session is concluded, and then we wll
i nvite people to resune here.

| will note the hour is now 3:25. |

had i ndicated before that | hope to conclude here
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today by 4:00. | think it's clear we're not going to
be able to conplete this adjudicatory hearing, at

| east the deliberative phase of this today, and we'l|l
have to | ook for another date as soon as possible to
conplete this process, and we will seek to do that
before the end of the afternoon. So we're just going
to give folks a nonent here to nake an exit.

(Pause i n proceedi ngs)

Looks like folks are taking a quick
confort break, so we will wait just a nonent here
before we officially conmence. W' re going to try to
stop at 4:00, or as close as we can.

(Hearing transcript conti nues under

separate cover designated " CONFI DENTI AL. ")

(PUBLI C HEARI NG RESUMES AT PACGE 111.)
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PUBLI C SESSI ON RESUVMES

CHAI RVAN BURACK: Director Scott, do
you have a notion?

DIR. SCOIT: Yes, I'd |like to nove
that we seal the mnutes and transcripts of the
non- publ i c sessi on, because those m nutes and
transcripts pertain to discussion of financial and
commer ci al documents and i nformation which is exenpt
fromthe Right To Know Law in the State of New
Hanpshi re.

CHAI RVAN BURACK: |Is there a second to
t hat notion?

MR, HARRI NGTON:  Second.

CHAI RMAN BURACK: Seconded by M.
Harrington. Any discussion of the notion? |If not,
again, we need a roll call vote here, starting with
D rector Mizzey.

DR MJZZEY: Yes.

DI RECTOR MORI N Yes.

DI R SCOTT: Yes.

CVSR. BELOW  Yes.

VI CE CHAl RVAN GETZ:  Yes.

CVBR. | GNATI US:  Yes.

MR, SI MPKINS:  Yes.

SEC 2011- 01}[ DAY 1 AFTERNOON ONLY/ PUBLI C SESSI ON] { 05- 18- 11}




© o0 ~N o o b~ w Nk

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO O WDN -~ O

[WITNESS PANEL: EASTWICK|KUSCHE|D'ELIA]

112

MR. HARRI NGTON:  Yes.

CHAI RMAN BURACK: | vote yes as well.

MR IACOPINO. M. Chairman, this rol
call vote requires two thirds of the nenbers
attending to vote in the affirmative, and that has
been acconpli shed.

CHAI RVAN BURACK: In fact, it was a
unani nous vote of the nenbers present. | will note
that Director Stewart had to | eave us at about 4:00
to take a call, and it's now nearly 4:30 and he has
not returned. And, |ikew se, Comm ssioner Bald is
al so not here.

We have now, | believe, had an
opportunity to conplete all of the exam nations of
the witnesses, both with respect to what could be and
shoul d be reviewed on the public record, but also a
non- public session relating to confidenti al
docunents. Before we close the --

M5. TUCKER: | did have sone
questions. |Is this now the public session?

CHAl RVAN BURACK: There will be an
opportunity here in just a nonent for nenbers of
the -- let me just take a |l ook at --

(Pause i n proceedi ngs)
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CHAI RMAN BURACK:  1'mgoing to take
things a little out of sequence here and just point
out that we're going to need tinme for closing
argunents as well as for Commttee deli berations.

t hi nk both of those segnments will occur at a l|later
date. But respecting that there may be nenbers of
t he public here today who would |like to share
comrents with us, this would be an opportunity now
for nmenmbers of the public to just nmake a brief
statenent and share comments. This would not be an
opportunity for nmenbers of the public or nenbers of
the press to ask questions of any of the parties or
ask questions of the Commttee.

So are there any nenbers of the public
here today who would |ike to nake a comment on the

record for the consideration of the Commttee with

respect to this proceeding? | amnot seeing
anyone - -

M5. TUCKER: | had a question, so |
don't --

CHAI RVAN BURACK: |I'mafraid this is
not an opportunity to ask questions. | wll ask

counsel to approach you and try to understand what

the issue of concern is that you have.
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While that is occurring, again, ny
expectation would be that we will poll nenbers of the
Committee as quickly as possible here to find
avai l abl e future dates as quickly as possi ble so that
we can hear closing argunents fromthe parties, and
al so so that the Conmttee can deliberate with
respect to the i ssues before us.

Before we do that, | just want to
confirmthat there's no other evidence that you
intend to put before us. |Is that correct?

MR NEEDLEMAN:. Let ne clean up one
| ssue.

M. lacopi no asked about insurance
limts. W can answer that now.

CHAI RMAN BURACK:  Wbul d you go ahead
and answer that question for us.

MR. NEEDLEMAN:  Yeah.

A (M. Eastw ck) So our EPC contractor, Babcock &

Wl cox, we're required to have insurance of
$5 million, with excess liability of $20 mlli on.

And then Berlin Station and also Delta Power w ||

have their own separate policies for $1 mllion each,
with excess liability of $10 mllion.
CHAI RMAN BURACK:  I'msorry. The
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ot her parties would be Burgess Station?
(M. Eastwick) Berlin Station and Delta Power.
CHAI RMAN BURACK: Berlin Station and
Delta Power. And they would each have 1 mllion and

10 mllion?
(M. Eastw ck) Yes.

CHAI RVAN BURACK:  Thank you.

MR. NEEDLEMAN. And M. Chairman, our
only other issue is that | would request at this tine
t hat our exhibits be noved into the record.

CHAl RVAN BURACK: That notion is
gr ant ed.

Attorney Roth, are you al so seeking to
have all of your exhibits noved into the record as
wel | ?

MR ROTH  Yes, sir.

CHAl RVAN BURACK: Ckay. | wll grant
t hat notion al so.

As nentioned before, we wll poll the
Comm ttee nenbers and try to find another date as
soon as possible when we can bring fol ks together for
cl osing argunents, which | would anticipate woul d
probably be relatively brief fromthe parties. |I'm

not anticipating nenoranda fromany of the parties.
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Anybody see the need to submt a nenorandum here?

MR, NEEDLEMAN. We don't.

MR ROTH: M. Chairman, |'msorry.

We think it mght be helpful to the Committee if
Counsel for the Public submtted a recomendati on

W th respect to the various requests that were
outlined in the answer to our data requests that were
made by the Applicant for specific changes to the
certificate.

CHAI RVAN BURACK:  You're certainly
wel cone to submt any recommendations that you nay
have. But how qui ckly do you think you could provide
that to us?

MR ROTH Well, we certainly can have
it before the deliberative session, whenever that is.
| don't know. A week or so? One week.

CHAI RVAN BURACK: Attorney Needl eman,
| would appreciate it if we could have the
opportunity to work with Public Counsel on those, so
to the extent there is agreenent, we could resolve
it. And we'd al so appreciate the chance to see it
before closing, so if there's anything we disagree
with, we could at | east address that in front of the

Comm tt ee.
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MR, ROTH: We'll do our best.

CHAI RVAN BURACK:  Thank you.

M. Edwards, do you have anything el se
you Wi sh to submit in terns of recommendati ons for
| anguage for anendnents? No?

MR. EDWARDS: No.

CHAI RMAN BURACK: Ckay. Thank you.

At t orney Schni pper, woul d you have
anyt hi ng?

MR. SCHNI PPER:  No neno or
reconmmendat i ons, no.

CHAI RMAN BURACK: Ckay. Thank you.

So when we -- and we'll get a date as
qui ckly as we can. Wien we reconvene in this matter,
we will hear closing argunents fromthe parties. 1|'d
ask you to keep your argunents brief. And if you
feel it's not necessary, that's fine as well. And
the Commttee wll then proceed to deliberate and
cone to a deci sion.

There being nothing further to cone
before us today, we will stand adjourned. Thank you.

(WHEREUPQON, the hearing was adjourned

at 4:37 p.m)
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certify that the foregoing is a true and
accurate transcript of ny stenographic notes
of these proceedings taken at the place and
on the date hereinbefore set forth, to the
best of ny skill and ability under the
conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the action;
and further, that I amnot a relative or
enpl oyee of any attorney or counsel enployed
in this case, nor aml financially interested

in this action.

Susan J. Robi das, LCR/ RPR
Li censed Shorthand Court Reporter
Regi stered Professional Reporter
N.H LCR No. 44 (RSA 310-A:173)
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