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PROCEEDING
CHAIRMAN BURACK: Good morning, ladies
and gentlemen. We are here today for a continuat ion of a

recessed public meeting of the New Hampshire Site

Evaluation Committee. As many of you already kno w, the
Committee is established by RSA 162-H. The membe rship of
this Subcommittee includes the Commissioners or D irectors
of a number of State agencies, as well as designa ted
senior personnel from various State agencies. My name is
Tom Burack. | serve as Commissioner of the State 'S
Department of Environmental Services. And, pursu ant to
RSA 162-H, | also serve as Chairman of this Commi ttee.

| would now like to ask the other
members of the Committee who are present at this meeting
to introduce themselves, starting to my far right

DIR. STEWART: Harry Stewart, Director
of Water Division, Department of Environmental Se rvices.

CMSR. BALD: George Bald, Commissioner,
Department of Resources & Economic Development.

DIR. SCOTT: Bob Scott, Department of
Environmental Services, Air Resources Division Di rector.

CMSR. BELOW: Clifton Below, a Public
Utilities Commissioner.

VICE CHAIRMAN GETZ: Tom Getz, Chairman

{SEC 2011-01} {06-03-11/Day 2}
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of the Public Utilities Commission and Vice Chair of this
Committee.

CMSR. IGNATIUS: Amy Ignatius, Public
Utilities Commissioner.

DIR. SIMPKINS: Brad Simpkins, Division
of Forests & Lands.

MR. HARRINGTON: Mike Harrington, New
Hampshire PUC.

CHAIRMAN BURACK: Thank you. Also, to
my immediate right is Michael Harrington, who ser ves as
legal counsel to the Committee -- | mean, Michael
lacopino, yes. Sorry.

MR. HARRINGTON: We look so similar.

CHAIRMAN BURACK: Forgive me. Michael
lacopino, who serves as legal counsel to the Comm ittee in
this proceeding.

MR. IACOPINO: | don't have quite as
many 4,000 footers as Mr. Harrington does.

CHAIRMAN BURACK: Our agenda today

involves only one item, an adjudicatory hearing i n docket
number 2011-01, Joint Motion of Laidlaw Berlin Bi oPower,
LLC, and Berlin Station, LLC, for transfer and am endment
of the Certificate of Site and Facility issued to Laidlaw
Berlin BioPower, LLC, and notice of change of maj or

{SEC 2011-01} {06-03-11/Day 2}
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contractor.

Let me provide some brief history here.

On November 8, 2010, the New Hampshire Site Evalu
Committee, which we will refer to as the "Committ
issued a Certificate of Site and Facility, referr
the "Certificate”, to Laidlaw Berlin BioPower, LL
the siting, construction, and operation of a 70 m
biomass-fueled electric power facility located in

Coos County, New Hampshire, the "Facility".

On March 9, 2011, Laidlaw Berlin

BioPower, LLC, and Berlin Station, LLC, we will r
them as the "Joint Applicants", filed a joint mot
amend the Certificate, to transfer the Certificat

Berlin Station, LLC, and to notify the Committee
change in major contractors, and we will refer to

the "Joint Motion".

The Joint Applicants propose to transfer

the Certificate to Berlin Station, LLC. Berlin S

LLC, is a special purpose entity, whose members a
Holdings 1, LLC, holding 99 percent, and BBP Hold
LLC, holding 1 percent. BBP Holdings 1, LLC, is
indirect subsidiary of NewCo Energy, LLC. BBP Ho
LLC, is a subsidiary of CSC Holdings Group, LLC.

Station, LLC, intends to execute a right of use a

ation
ee",
ed to as
C, for

egawatt

Berlin,

efer to
ion to
e to

of a

that as

tation,
re BBP
ings 2,
an
Idings 2,
Berlin

greement
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with Burgess BioPower, LLC, an indirect subsidiar
NewCo Energy, LLC, permitting Burgess BioPower, L
lease and manage the facility and all certificate
licenses, and contracts pertaining thereto.
In addition, the Joint Applicants seek
to amend the Certificate to permit operation at 7
megawatts, rather than 70 megawatts. The increas
output is asserted to be achieved through design
efficiencies and will not require additional fuel
Joint Applicants further request that the Certifi
amended to permit a change in the fuel supply con
Transfer of the Certificate and
amendments to the Certificate are required to be
by the Committee pursuant to RSA 162-H. The Comm
authority to approve or deny the proposed transfe
amendments is set forth in RSA 162-H:4, RSA 162-H

and New Hampshire Code of Administrative Rules, S

y of

LC, to;

ein

. The
cate be

tractor.

approved
ittee's

r and

5, 1,

ite 203.

On May 18, 2011, the Committee commenced

an adjudicatory hearing in this docket. Unfortun

the Committee was unable to conclude the proceedi
that date. There was insufficient time for the C

to hear closing arguments and begin its deliberat
this matter. Therefore, the proceeding was reces

the call of the Chair. On May 24, 2011, Counsel

ately,

ng on
ommittee
ions in
sed to

for the
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Committee issued a notice scheduling the continua
this recessed proceeding to today. The notice wa
at the Office of the Public Utilities Commission
Department of Environmental Services. The notice
posted on the Committee's website.
Today, the Committee will hear closing

arguments and, if appropriate, proceed to deliber
the merits of the Joint Motion. The public is st
represented in this proceeding by Counsel for the

K. Allen Brooks and Peter Roth, both are Senior A
Attorneys General. The Joint Applicants are repr

by Barry Needleman and Cathryn Vaughn, from McLan
Raulerson & Middleton. The City of Berlin is rep

by Merritt Schnipper and Peter Van Oot of Downs,
Martin. Edrest Properties, LLC, was an interveno
matter, but withdrew from the proceeding by notic

May 27, 2011.

Before we begin with closing arguments,

| will take appearances. Closing arguments will

in the following order: First, we will hear from

for the Public; we will then hear from the City o

if it chooses to make an argument; the Applicant

give final closing arguments, as it bears the bur

proof in these proceedings. Thereatfter, | antici

tion of
S posted
and the

was also

ate on
atutorily
Public,
ssistant
esented
e, Graf,
resented
Rachlin &
rin this

e dated

be heard
Counsel
f Berlin,
will then
den of

pate that

{SEC 2011-01} {06-03-11/Day 2}




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

13

we will go directly into deliberations on the mer its of
the matter.

So, may | now have appearances.
Counsel.

MR. BROOKS: Allen Brooks, Counsel for
the Public.

MR. SCHNIPPER: Merritt Schnipper, on
behalf of the City of Berlin.

MR. NEEDLEMAN: Barry Needleman, on
behalf of the Applicant, along with me is my coll eague,
Kate Vaughn.

CHAIRMAN BURACK: Thank you very much.
And, so, we will now hear our closing arguments, starting
with those of Counsel for the Public.

MR. BROOKS: Thank you, Mr. Chairman.

Yesterday, June 2nd, we filed a document entitled "Counsel
for the Public's Proposed Conditions and Procedur es".
That's essentially wrapping up what | would say i n terms
of closing argument. We do believe that, given t he new
entities involved, and given what we were trying to
achieve last time, that all the entities that we' ve

described should be bound by the Certificate. We
understand that a lot of those entities are speci fically

formed for this purposes -- for the purposes of t his

{SEC 2011-01} {06-03-11/Day 2}
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project, and for the purpose of not being subject
outside liability, what's been described as
"recourse-free”, but we want them to be "recourse
with respect to the Certificate. We want everyon
involved to be able to be bound.
We have also a condition with respect to
possible decommissioning, if the Project does not
-- or, is not completed by a certain date. 1 thi
speaks for itself in the filing.
There is a recommendation with respect
to organizational chart and with respect to some
information including a note purchase agreement.
go into that in detail, I'll let the pleadings sp
itself.
We did, however, request something that
may be somewhat unusual, and that is related to t
efficiency of this process and the finality of th
process. This is supposed to be a process whereb
the aspects of the Project are fully evaluated, a
certificate is given, and then that evaluated Pro
forward. We're already here the second time, aft
recently having issued the first Certificate, wit
number of new entities, new financing agreements,

other pretty significant changes. We don't want

to

-full”

begin by

nk that

other
| won't

eak for

he
is

y all of

ject goes
er

ha

and

that to

{SEC 2011-01} {06-03-11/Day 2}




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

15

happen again. We don't want this process merely

something that's a hurdle to get over for the App

order to show their lenders, whereby they close,

everything changes again, we're back before the C

essentially going through the same process. We w

to be a process with finality with respect to tha

that has been fully vetted, and essentially not

up back here in a few months, once the PPA is iss

looking at new entities, a new structure, or new

financing.

So, we don't yet know what that might

entail, but we did note that that PPA has been --

conditionally approved PPA has been appealed. We

understand that the Applicant may be working on r

all issues in that appeal and all of the conditio

by the PUC. So, essentially, what we're looking

either today or in some other form, is for the Ap

to demonstrate why the final deliberations today

result in a review and a decision on what essenti

looks like the final Project. Not that we come b

again, in a few months again, with a substantiall

different project. We want to have that efficien

if not, if things are going to change based on th

approval or finality, then perhaps it's best to s

to be
licant in
and then
ommittee
ant this

t Project
ust end

ued,

the

esolving
ns raised
for,
plicant
will

ally

ack

y

cy. And,
e PPA

uspend
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deliberations until that final time.

So, that is our request, as set forth in
our pleading. And, I really don't have anything else to
add, but I'll be happy to answer any questions.

CHAIRMAN BURACK: Are there any
questions at this time for Counsel for the Public ?
Commissioner Below.

CMSR. BELOW: Thank you, Mr. Chairman.

Why do you believe that a date of July 31st, 2013 fora

deadline, | take it, to commence construction is necessary

or advisable?

MR. BROOKS: Again, there is no magic

date that we could choose. | think that, essenti ally,
we're looking for a two-year time frame would be a
reasonable time frame in which to, and I think th at we
said "for the completion of construction”, that t WO years
will be a reasonable time frame to achieve that. And,
we're not saying that the door slams shut in two years.
All it means is that they would come back and say to the
Committee "why isn't it completed by that time?" So,
there's no magic about July 31st. It was essenti ally a

two-year window.
CMSR. BELOW: How would you judge

completion?

{SEC 2011-01} {06-03-11/Day 2}
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MR. BROOKS: It seems -- I'm sorry. Go

ahead.

CMSR. BELOW: Would you expect it has to

be in service, producing power by that date?
MR. BROOKS: We can determine, if you
wish, further the definition of "completion”. Bu
understanding would be either in service or capab
being in service at that time. No further physic
modifications would be necessary to put the plant
service at that time.
CMSR. BELOW: Okay.
CHAIRMAN BURACK: Other questions?
Commissioner Ignatius.
CMSR. IGNATIUS: Thank you. Good
morning, Mr. Brooks. | guess | don't understand
more efficient to stop proceedings today and wait
the appeal process has run, and then re-gather, t
forward today and, if necessatry, if there's an ap
and if the results of the appeal change things, t
address what needs to be changed. It seems to me
way, you have the potential for further proceedin
that, if there is no further action needed, you h
held things up by suspending today.

MR. BROOKS: And, there is no, and I've

tmy
le of
al

in

why it is
until

han to go
proval,

o then

, either
gs. But

aven't
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actually talked to opposing counsel about this, t
one can guarantee that there won't be any changes
future, regardless of what certificate is issued
facility. And, so, what we'd like the Applicant
today is essentially to address that question tha
just asked, which is, "is it just as efficient to

that?" | can think of at least one way where | b
least it wouldn't be efficient to issue a certifi

then reopen hearings. Namely, if it's something
actually could have been addressed simply in the
Certificate was drafted. In other words, we've h

the testimony we need, we've had the deliberation

maybe some -- simply some new information, either

financial or on the business entities is there, t
through its deliberations and through its actual
drafting of whatever the Certificate looks like,
counsel -- that the Committee could have actually
addressed that. Rather than what | believe to be
thorough and painstaking process of putting words
and figuring out exactly what conditions are goin

in there, what language is going to be used, and
seeing a change that could have actually been add

this time.

We are not really in a position to say

00, NO
in the
for what
to do

t you

do
elieve at
cate and
that
way the
ad all

s. And,

hat,
physical

that the

a rather
to paper
g to be
then

ressed at
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what exactly changes might occur, and maybe none
forecasted to occur by the Applicant. So, it's r
something that we want in terms of disclosure, an
today is a good time to make that disclosure and

as to "what is the most efficient means of procee
And, again, we're not wedded to saying "you must
deliberations.” That's why we didn't file a moti
"suspend it till a future time." We just want a

bit more information on "what's the most efficien

and how can we go forward?"

are
eally

d maybe
respond,
ding?"
suspend
on to say
little

t process

CMSR. IGNATIUS: Have you discussed any

of these conditions with the Applicant prior to t
of the pleading yesterday or since the filing of
pleading?

MR. BROOKS: We, and | personally told
opposing counsel, without providing them with the
document before filing, that we'd be looking to h
entities bound in the manner we've described; tha
discussing a decommissioning provision; and, spec
we did have both emails and verbal discussions a
ago about the last topic we talked about, in term
it more efficient to suspend deliberations?" "Ar
going to be significant changes with the PPA?", e

And, with that, and one of the reasons that we wo

he filing

the

actual
ave

t we'd be
ifically,
few days
s of "is

e there
tcetera.

rked out
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this suggestion of saying "let's put some informa tion on
the table and on the record today about what's in efficient
or more efficient.”

CMSR. IGNATIUS: And, the documents that

you request in your Item 3, 4, perhaps it's just those
two, were those -- did you share with the Applica nt that
you were looking for those documents before there would be

any action taken by the SEC?

MR. BROOKS: | don't know if we

specifically mentioned those documents. But | th ink that
we, throughout both the technical sessions and th rough
discussions, we've made it known that we do want to have
as much updated information as we can. So, | bel ieve that

they have been so far forthcoming.
(Lights flickering in hearing room.)

MR. BROOKS: Looks like we need more bio

energy. They have been relatively forthcoming wi th
providing those types of documents, with the cave at that
they should be confidential and under seal, to th e extent
that they need to be. So, | don't know that ther e's been
any resistance to that. And, I can't recall if w e
specifically, again, put these specific documents in front
of them. Other than I believe we've talked about the
organizational chart even at the last open sessio n.

{SEC 2011-01} {06-03-11/Day 2}
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CMSR. IGNATIUS: Thank you.
CHAIRMAN BURACK: If I may, I'll just
note that the lights have flickered several times
if we do lose power, we will do our best to conti
proceedings, with or without electricity. Attorn
Brooks, let me just ask you. I'm looking at Coun
the Public's Exhibit 5, which is the "Berlin Stat
Capital Structure”. And, | realize you may not h
in front of you today. But I'm just trying to un
which entities that are listed on that document y
asking or suggesting should be bound by the terms

Certificate?

| don't know if you would -- do you have

a copy of that handy or not?

MR. BROOKS: | don't have a copy of it

in front of me. | do recall the document that yo

talking about.

MR. SCHNIPPER: I've got an extra one.

. And,
nue these
ey

sel for

ion

ave that
derstand
ou are

of the

ure

MR. BROOKS: And, Attorney Schnipper has

one.
(Atty. Schnipper handing document to

Atty. Brooks.)

CHAIRMAN BURACK: If you could make

reference to that document and tell us which of t

hose
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documents -- which of those entities on this page you were
specifically requesting to have bound?

Again, | would note that it is my

understanding that the entities that the Joint Ap plicants
have proffered or proposed to be bound are NewCo Energy,
LLC, Berlin Station, LLC, and Burgess BioPower, L LC.

MR. BROOKS: Correct. We would say

that, and we've said this in the pleading, but th at every
entity listed on that chart. But | should be mor e
specific. It would be every entity that's actual ly in one

of the rectangles on that chart. Obviously, the
subcontractors, etcetera, would not necessarily b e bound
by the Certificate.

CHAIRMAN BURACK: So, could you just
name them off please, just so we have a record es tablished
as to which ones you are specifically asking.

MR. BROOKS: Certainly. Beginning,

essentially, from top to bottom as shown on this chart.
CSC Group Holdings, LLC; NewCo Energy, LLC; NewCo Energy
Holdings, LLC; BBP Holdings 2, LLC; BBP Holdings 1, LLC;
Burgess Holding, LLC; Berlin Station, LLC; and Bu rgess

BioPower, LLC.
CHAIRMAN BURACK: Thank you. That's

helpful. And, again, can you just help us unders tand why

{SEC 2011-01} {06-03-11/Day 2}
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it is that you believe those, the additional enti
you've listed, in addition to the three that were
proffered by the Joint Applicants, what additiona
protections or security would be provided as a co
of binding those other parties as well?

MR. BROOKS: Certainly. Some of the
entities, obviously, have a closer, let's say, co

to Berlin Station, LLC, I'm looking at BBP Holdin
BBP Holdings 1. To the extent that either of tho
entities is involved in actual decision-making of
Station, LLC, or has influence over the operation
Berlin Station, LLC, either financially or in the
operation and production of electricity, we would
those entities to be bound. That essential argum
what carries all the way through.

To the extent that these entities either
are wholly owned by or wholly control another ent
can make decisions that will affect the actual fa
that we're talking about, we see no reason why th
entities would not be bound. And, in fact, my
understanding is that most of these companies hav
specifically been formed for the purpose of creat
project. They're not outside entities. So, in't

respect, they do serve some function there. Some

ties that

nsequence

nnection
gs 2 and
se

Berlin

of

want

entis

ity who
cility

ose

ing this
hat

of them
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have security interests in different areas of the project,
some of them just have at least managerial capabi lity.

And, | understand that, in fact, many of the actu al
individuals of these companies are the same. So, we don't
believe that what we're asking for is overly burd ensome,
but we do believe that it provides a complete pic ture of,
you know, who might have control over any decisio n-making

at the project.
CHAIRMAN BURACK: Thank you. Another

entity that you identified in your document filed

yesterday, your "Proposed Conditions and Procedur es", also
suggest that an entity known as "BBP Finance", | believe
it's "BBP Finance, LLC", should also be bound. A nd, can
you help us understand why you believe that entit y should

also be bound?

MR. BROOKS: And, | apologize, because

Peter Roth did actually take the lead on most of the
financial aspects of this project. But, as we di scussed
it, and as | discussed it with him, essentially, the logic
would be the same. That, to the extent that BBP Finance,
again, was a company created specifically for the creation
of this project and the operation of this project , that
many of the members are the same, and that it has some
control either over the assets in security or in the
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actual operation of the plant, that there's no re ason for
it not to be bound, and, in fact, that it should be bound.

CHAIRMAN BURACK: Thank you. Other

questions?

VICE CHAIRMAN GETZ: Yes, Mr. Chairman.
| just wanted to make it clear or make sure | und erstand
for the record. So, you've gone through with cou nsel and
he's identified one, two, three, four, five, six, seven,
eight entities, plus Finance, that would be bound . And, |
think you mentioned that the Applicants are propo sing
three entities. Can we just make sure what those three

entities are?

CHAIRMAN BURACK: Yes. My understanding

is that the three entities that the Applicant has proposed
to be bound are NewCo Energy, LLC, which, again, on this
Counsel for the Public's Exhibit 5 would be towar d the
upper right-hand side. And, then, two entities d own at
the bottom of the corporate structure, Berlin Sta tion,

LLC, and Burgess BioPower, LLC.
VICE CHAIRMAN GETZ: Thank you.

CHAIRMAN BURACK: So, essentially, the

bound entities would be those three. And, all th e
entities here with the word "Holding" or "Holding s"in
their names would not be -- are not being propose d by the

{SEC 2011-01} {06-03-11/Day 2}




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

26

Joint Applicants to be bound. Likewise, BBP Fina nce, LLC,
has not been proposed, at least at this time by t he Joint
Applicants to be bound.

Okay. Other questions for Counsel for
the Public at this time?

(No verbal response)

CHAIRMAN BURACK: Okay. Thank you very
much, Attorney Brooks. Attorney Schnipper, do yo u have
any?

MR. SCHNIPPER: | do have a few

comments. First, I'd just like to say that the p osition
of the City is that they would urge the Committee to move
directly to deliberations and to grant this Joint Motion
in its entirety. The City believes that a tremen dous
amount of effort has gone into this process, and including

the issuance of a very detailed and protective

certificate. And, the City is eager to see the b enefits
of this Project to begin to flow, both to itself and to
the State of New Hampshire more broadly.

Before | move into specific comments

about the motion, I'd like to address Counsel for the
Public's proposed conditions, if | might. The Ci ty has no
issue with the binding of additional entities. B ut it has
to strongly oppose the inclusion of Proposed Cond ition 2,
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regarding the triggering of decommissioning terms
especially as of July 1st, 2013, which we would |
you know, we're operating under the assumption th
construction begins, we're looking at a 27-month
horizon to complete this Project. So, obviously,
date, although counsel stated that, you know, tha
wasn't something they were wedded to, you know, |
doesn't allow enough time.

But, more generally, | think, when the
Committee decided to include decommissioning term
Certificate or the requirement of decommissioning
the Certificate, it did so on the basis of basica
concerns about both public safety and aesthetics
the City of Berlin. Those concerns are appreciat
feel they're meaningfully addressed by the Certif
terms. And, the Certificate envisions a process
City and the Applicant together crafts decommissi
terms for final approval by the Committee before
construction can begin.

The City's goal is to have a functioning
facility that's both employing members of its com
and it's patronizing secondary businesses, and, y
providing kind of a stable, industrial base there

its goal is to not see the decommissioning terms
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And, while the City views them as an important pr
in the event that such projects -- that this Proj

fail, you know, | think the City's goal is to mak
that it does not fail.

So, you know, the City -- these final
terms will have triggers, they will have time fra
And, as | think the Committee knows, there's stil
negotiations ongoing between the City and the App
about how those terms will finally be structured,
will be subject to the Committee's approval. But
firmly believes that that's a matter between the

and the City, and that the Committee will take a
those final terms and decide if they're sufficien
S0, we just oppose the inclusion of such a trigge
show cause date.

In terms of submission of additional
paperwork to the Committee, Items 3 and 4, the Ci
doesn't have any, in fact, it thinks it's a good
more submissions, if the Committee wants those.
strongly opposes the idea that a vote on this mot
the deliberations on this motion should be delaye

the submission of those documents.

Again, you know, before construction can

commence, the full financing package will have to
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submitted to the Committee. We assume that that
a review of those documents, and not just simply
submission. So that any opportunity to object to
clarification from the Committee as to the conten
those documents will still be there before constr
can commence. So, | don't think there's any real
to delay moving on this motion, which we see as a
kind of discrete substitution of certain parties

don't change the functional and really broader te
the Certificate.

And, with regard to the fifth condition,
which is about suspending deliberations, you know
the Applicant can demonstrate that there will be
brought by the appeal process, again, constructio
commence until the approved PPA is with the Commi
There is no, you know, if this condition is denie
mean, we're still going to -- nothing's going to
the ground is not going to be broken until the ap
process runs its course, and the, you know, the f
approved PPA is before the Committee.

So, we just think, in effect, adding
this sort of condition is going to add further de
process that already has become somewhat attenuat

from the City's perspective, the sooner we can mo
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kind of completing the permitting and planning pr
begin the construction and operation process the

So, with regard -- so, in light of those
comments, I'd just simply like to say more genera
from the City's perspective, the changes proposed
Applicant are only going to serve to strengthen t
process and strengthen the Applicant's ability to
Project, both technically, financially, and manag
We see the change in corporate structure, to the
that it eliminates entities, as simplifying both
and enforcement, if enforcement becomes necessary
Commission terms.

It's generally recognized that a lot of
what we're seeing in the corporate structure is b
happening in order to facilitate the debt financi
this project. And, while it's complex, | think t
Committee, in its original Certificate decision,
that at this point debt financing, which is the r
projects of this scope, and that developers just
these things off their balance sheet anymore. An
that, to the extent that these changes can facili
that, that financing, it's essential to allowing
Project to move forward.

In addition, you know, specific aspects
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of the financing, and I'm thinking of the New Mar
Credits here, you know, are going to permit addit
benefits to flow. And that, while the Project it
would go forward in any event, you know, the City
see a loss of both the Revolving Loan Fund and a
grant if the New Market Tax Credits themselves do
into play. So, for that reason, we strongly supp
know, the approval of the new corporate structure
Very briefly, with regard to the change
in engineering and construction contractors. It
that we're seeing only an increase in the resourc
capabilities of the entities that are being broug
thought Homeland seemed like an impressive organi
but there's no denying that Babcock & Wilcox and
subsidiaries are nationally known and recognized
with a lot of expertise in this area. And, we wo
that the addition of Waldren to a major role is |
gain for the State of New Hampshire as well.
As far as the wood supplier change goes,
Carrier seems to have more resources than Cousine
They're going to be bound by a contract and Certi
terms that provide the same level of protection a
going to be available when Cousineau was running

So, if anything, I'd say there's an improvement,
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of resources that are already stationed in the No
Country. And, there is no opportunity for any su
change for the worse, because all the binding ter

both the contract and the Certificate remain.

Finally, with regard to the increase in

operating capacity from 70 to 75 megawatts, again
note that in the original decision this Committee
that the ultimate goal of the Applicant was to mo
net generation capacity of 70 megawatts; this rea
that. And, from what we've heard, it realizes th
without any additional use of fuel or other resou
purely by added efficiencies, which | think we sh
laud. 1 mean, that's great. And, especially giv
Applicant's acceptance of the conditions imposed
PUC with regard to the PPA, that additional capac
not going to be a required purchase by the ratepa
It's basically going to go to the market. If it'

it will be available. If it's not, nobody is goi

have to spend money on it. So, it seems to me an

City as though that's basically a win/win.

So, in conclusion, | would just simply

say we would urge the Committee to grant this Joi
Motion, after proper deliberation, but without an

delay and without the addition of any conditions
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would cause further delay, and to allow very sign ificant
and far-reaching benefits both to the City of Ber lin and
to the State of New Hampshire to begin to flow.

So, that's all | have to say. If there
are any questions, I'd be happy to answer them.

CHAIRMAN BURACK: Thank you very much,
Attorney Schnipper. Are there questions for Atto rney
Schnipper from members of the Committee? Directo r Scott.

DIR. SCOTT: Good morning. | just want

to, just to clarify, | think you said it well, bu t1just
want to clarify. So, is it your position, the To wn's --
the City's position that, regarding the Counsel f or the
Public's Proposed Conditions and Procedures, that there's
-- are there any parts of that that the City find S

desirable or feels necessary?

MR. SCHNIPPER: | wouldn't say that the
City feels any of them are necessary. The City h as no
objection to the binding of the additional entiti es. And,

it has no objection and thinks it's wise to have

submission of additional paperwork, if the Commit tee will
find that helpful. It's just the City's position that
there's no need to delay these proceedings. That that can
be part of the final submission of financing pape rwork.

DIR. SCOTT: Thank you.
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CHAIRMAN BURACK: Other questions for

Attorney Schnipper?

(No verbal response)

CHAIRMAN BURACK: If not, thank you very

much, Attorney Schnipper. Attorney Needleman.

MR. NEEDLEMAN: Thank you, Mr. Chair. |

think what I'll do is begin by commenting on the
for the Public's conditions, and then conclude by
summarizing for the Committee exactly what it is

asking for here.

With respect to Condition 1, the binding

of these various entities, this is something that
Counsel did raise with us before yesterday and we
aware they would be interested in. We object to
made clear in the proceeding. We have offered up
Station, Burgess BioPower, and NewCo as the entit
bound here. | think it would be helpful for the

to recall exactly how we came to this place durin
proceedings last year. It was at that time that
ownership structure was in some flux here. And,
Committee was aware that the Project was in the p
being sold, and that these new entities were goin
purchasing it. We detected at that time some une

the part of the Committee regarding that process.
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so, at that time we offered to have these other e
bound, if it would make the Committee more comfor
We thought that that was probably a little bit un
terms of how these processes normally work, but w
it was the appropriate thing to do at the time, a
were comfortable with that.

We came into this proceeding recognizing
that that having been done, we should try to do s
comparable. And, so, that's why we offered Burge
BioPower, Berlin, and NewCo as the entities to be

We are concerned about binding all of
these other entities, only because, to pick up on
Chair said, we don't see any security that would
by binding these other entities. We simply don't
value to it. And, more importantly, it just stri
an unusual precedent, to start binding every enti
ownership chain. | wish | had perfect recall abo
the other certificates that this Committee has is
| don't. I'm familiar with some of them. And, f
example, in the case of the ConEd facility that w
originally certificated about 12 years ago, | don
believe the Committee would have thought to reach
chain and bind the ultimate ConEd entity in New Y

wherever they're located, | think that it was the
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that was bound. And, so, | believe that's the ap
way to do it. And, | just -- | don't believe it'
appropriate to reach up and bind every entity in
chain. And, I'm not sure there's much more for m
on that point.

On Condition 2, Mr. Schnipper, | think,
raised those issues very well. | was generally a
public counsel that they were going to add someth
having to do with decommissioning. | wasn't awar
specific condition. | will just echo Mr. Schnipp
objections. | think that the Committee has adequ
dealt with decommissioning. Certainly, the July
is not workable, given a 27-month construction ti
And, | really, frankly, see no need for this cond
be added.

Three (3) and four (4) are ones that I'd
like to focus on just a little bit. These are bo
that we were not aware of before yesterday. The
time | saw these two conditions was when we got t
filing yesterday. Certainly, to the extent that
Committee feels that the information that Public
is requesting would have some value and wants to
to produce it, maybe as part of a closing package

before construction, that's fine. We can do that
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certainly object to the notion that we should be
at this late hour to now create new information a

produce it prior to a Committee vote.

Number 5, Public Counsel and | generally

talked about this issue. Public Counsel, | think
originally was contemplating filing a motion. An
worked together to take this path instead. | cer
appreciate their willingness to work with us on t
avoid a motion practice. That being said, we do
this approach. We object to such a standard bein
on us like this, certainly at this late hour. Th
proceeding is almost complete. It has been going
approximately three months. This is the third ti
Committee has gotten together on this matter. Th
day-long technical session. There has been a fai
of discovery provided from us. And, the Committe
heard all of this and is here today and ready to
forward, and we think they should move forward.
think it would be unreasonable and unfair, frankl
suddenly stop this proceeding because there are t
parties involved in other matters that we have no

over, who may or may not take some type of action

Moreover, as some of the Committee

members | believe are aware, there are significan
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underway to try to address those matters in those
proceedings. And, hopefully, those will be resol
can assure you, my client has no desire to be in
this Committee again, and | suspect the Committee
desire to have any further proceedings that are n
And, it is our hope that this will, in fact, be t

this process.

But, certainly, we are at a point where
efficiency does not dictate stopping this process
Efficiency dictates continuing this process and h
be finished, so that, with any luck, this Project
forward in short order and start bringing signifi
economic benefits to the people in the North Coun
those are my views with respect to the conditions
Public Counsel has presented.
Let me just quickly circle back and

summarize for the Committee now exactly what it i
asking for here. There were four elements to our
I'm going to briefly address each. I'm not going
into all the evidence that was presented. The fi
request that, in this revised corporate structure

the Certificate be transferred to the new entity
Station. We provided this chart for you, Exhibit

shows you the structure and where Berlin Station
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it. We provided information about the structure,
needed, the nature of the financing. And, the fa
this new Berlin Station is going to have all of t
attributes of the old Laidlaw Berlin BioPower and
And, so, based on all of that evidence, we are as
you transfer the Certificate to Berlin Station.
The second issue raised in our Joint
Motion was a Notice of Change in Major Contractor
was required by the Certificate. The Certificate
originally contemplated that Homeland would be th
construction contractor, and that its subsidiary,
Fibrowatt, would be the operations contractor onc
facility was up and running. We provided notice
Joint Motion that we would like to substitute, fo
Homeland, Waldren Engineering, backed by Shaw Gro
that we would like to substitute, for Fibrowatt,
Power Services, which is a subsidiary of Babcock
We provided what | believe was
substantial evidence supporting the fact that the
all excellent, highly experienced entities, who w
will do an exceptional job in the roles that we
contemplate for them.
The third thing that we asked for in the

Certificate was an amendment to be able to replac
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Cousineau, the wood supplier, we RCT. You heard
could not reach final financial terms with Cousin

so we sought to replace them with RCT. The contr
signed right now, is virtually identical to the C
contract, but for just two conditions; one, addin
additional storage during mud season, the other c
replacing the pledge of stumpage with a performan
as security.

You heard about RCT's substantial
capabilities. And, you also heard, | think most
importantly for a lot of members of this Committe
RCT understands the sustainability requirements,
incorporated into the contract. They will be inc
into the supplier agreements. And, RCT, as an en
substantial experience already, before even takin
Project on, dealing with issues of sustainability
of the customers it now supplies.

And, then, finally, we asked for an
amendment in the Certificate to increase the faci
megawattage from 70 to 75 megawatts. We presente
evidence showing that this is purely an efficienc
That it will not have any effect on critical faci
parameters, like air emissions, truck traffic, no

consumption, things like that. Itis purely an e
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issue. And, so, we are asking that you amend the
Certificate accordingly to reflect that increase.
And, | will just say in conclusion that
I'm certainly happy to answer any questions, and that we
very much appreciate the Committee's time and
consideration in this matter.
CHAIRMAN BURACK: Thank you very much,
Attorney Needleman. Are there questions from the
Committee for Attorney Needleman? Commissioner B elow.

CMSR. BELOW: Thank you, Mr. Chairman.

Just to be clear, as | recall, you described the role of
BBP Finance as involved as perhaps an issuer in t he New
Market Tax Credit structure. Could you just clar ify or
confirm that, relative to Exhibit 5, which is des cribed as
"Berlin Station Capital Structure", which it seem s like,

if they're just involved in the NMTC tax credit, they
wouldn't really be involved in the capital struct ure. If

you could just confirm that?

MR. NEEDLEMAN: [ will try to be as

specific as | can. I'm operating at a little bit of an
information deficit with this one. My understand ing is
that BBP Finance exists for the purpose, as you s aid, of
facilitating the New Market Tax Credit transfer o f funds.
That it is not part of this ownership structure. And,
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that it could, in theory, be placed on this chart
to show where it fits in. But, in terms of owner
control, my understanding is that it does not pla

CMSR. BELOW: Thank you.

simply
ship and

y a role.

CHAIRMAN BURACK: If I may, while we're

on the subject of BBP Finance, I'm not sure if |
speak specifically to Condition 4 or the fourth r
that the Counsel for Public made, which is that B
Finance be bound by the terms and conditions of t
Certificate. Did you speak to that specifically?
even if you did, if you could just repeat what yo
position would be on that issue.
MR. NEEDLEMAN: That's -- are you
talking about the first request? It seems like i
CHAIRMAN BURACK: Well, perhaps I'm
mistaken here. Yes. I'm sorry, that is part of
request. | had it broken out separately. | apol
Okay.
MR. NEEDLEMAN: Yes. | would say,
broadly speaking, we're opposed to any parties be
three that we proposed being bound. With respect
specifically to BBP Finance, based on my understa
that it's not part of the ownership structure, |

certainly see no sense to having that bound.
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CHAIRMAN BURACK: Thank you.
Mr. Harrington.

MR. HARRINGTON: Yes. With regard to

Counsel for the Public's Condition 5, this is the one that
talks about the appeal to the Supreme Court, and there was
a statement that was just made by the attorney fo r Berlin

to the effect that "the ground wouldn't be broken until

this issue was revolved." | think, earlier, ther ewas a
statement made sometime ago, and maybe at the ori ginal
hearings, that "construction wouldn't start until there
was a non-appealable PPA in place.” Is that stil | the
position or would you -- is it the position that you would
go forward as soon as allowed by the conditions i mposed by
this Committee, whether or not the issue with the appeal

to the Supreme Court had been resolved or not?

MR. NEEDLEMAN: Well, | can't give you a

definitive answer on that, but | could try to she d some
light on it. First of all, once this Committee h as taken
final action and once the PUC has taken final act ion, we
certainly, from a regulatory standpoint, feel we would be
in a position to be able to go forward. Whether or not we
could come up with a way to convince the lenders to allow
us to go forward, subject to some sort of appeal risk, is
something | don't know. We might certainly try t odo
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that. | simply don't know whether we could be su ccessful.
| also, frankly, don't know whether other efforts would be
successful in taking that appeal risk away. I'm certainly

hopeful they will be.

MR. HARRINGTON: Okay. When you say
"other efforts”, you mean negotiations with the p arties
that are making the appeal?

MR. NEEDLEMAN: Yes.

MR. HARRINGTON: Okay. And, with regard

to Public Counsel's Condition 1, you had mentione d, going
back to this Exhibit 5, that your position was th at you
wanted NewCo Energy, LLC, Burgess BioPower, LLC, and
Berlin Station, LLC, to be the entities that were bound by
the terms and conditions of the Certificate. And , In just
looking at the way this thing flows, then who wou Id be
responsible for the 1 percent of BBP Holdings 2, LLC,
because they don't seem to fit underneath any of those
others that would be -- unless it comes down to B erlin

Station, LLC? I'm not sure how that would work.
MR. NEEDLEMAN: I'm sorry. I'm not sure
| understand your question.
MR. HARRINGTON: Well, if you look at
the other entities on here, everything below NewC o, NewCo

Energy, LLC, it directly reports through them, th e Burgess
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Holdings, --

MR. NEEDLEMAN: Right.

MR. HARRINGTON: -- various ones. And,

then, the other two entities would be listed them
burgess BioPower, LLC, and Berlin Station, LLC.
Holdings 2, LLC, doesn't report through any of th
entities, like the others do. It reports up to C
Holdings, LLC, which you're not proposing to be b
But | believe they own 1 percent of the Project,
MR. NEEDLEMAN: That's correct. And,
I'm not sure you're asking me to explain why thos

separated, | think that was explained. But --

selves,
But BBP
ose

SC Group
ound.

correct?

e two are

MR. HARRINGTON: That was, excuse me

that was explained. I'm just wondering who is go

responsible for that one percent?

MR. NEEDLEMAN: Sure. |think the way

that works is, if you recall in the original proc

we submitted what turned out to be "Committee Exh
And, within Committee Exhibit 1, we provided a br
of who the investors were in NewCo Energy, and on
those investors was CSC Group Holdings. So, itb
little bit circular, because, when you follow BBP

2 up to CSC, and then back to NewCo, you find tha

Group Holdings is actually one of the investors i

ing to be

eeding,
ibit 1".
eakdown
e of
ecomes a
Holdings
t CSC

n NewCo
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as it stands right now. And, this chart really, | don't
think, should place CSC necessarily above NewCo. | mean,
properly, it should be below it, because CSC is 0 ne of

many components of NewCo.

MR. HARRINGTON: Okay. WEell, so, if you
move that down, then it would be picked up throug h that
chain that goes through CSC to NewCo?

MR. NEEDLEMAN: Yes. And, again, just
that there needed to be those two separate entiti es, |
believe it was for New Market Tax Credit purposes , there
needed to be two owners, so there wouldn't be any
disregarded transaction, | think was how it was d escribed.

MR. HARRINGTON: All right. Thank you.

That helps. With regard to counsel's Condition 2 , | mean,
obviously, | think the date of July 31st, 2013 is not
practical if you started construction today. Is there any
other date that you would think would be applicab le there

or you just prefer not to see a date at all?

MR. NEEDLEMAN: Frankly, | would prefer

not to see this condition at all. | would think that the
Committee on its own would certainly have the pow er, if it
has any question about the progress, to call us i n here
and ask us what's happening. | don't think a spe cific
condition is necessary. If the Committee ultimat ely
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determines that one is necessary, at the very lea st

would ask it to have in mind that the projected

construction schedule is 27 months. And, even if we
started tomorrow, we wouldn't be done until somet hing like
September of 2013.

MR. HARRINGTON: And, one final, on your

condition, which is increasing the gross power ou tput, was
there a completed interconnection agreement, | ju st cannot
remember, on the lower level, which | think was u pto 70

megawatts before? So, it's --

MR. NEEDLEMAN: I'm being told "yes".

MR. HARRINGTON: Okay. And, so, now
you've submitted that to ISO-New England to make a change
to 757

MR. NEEDLEMAN: Yes.

MR. HARRINGTON: And, that's not been
approved yet, it's still in negotiations or "in p rogress",
| guess you would say, "in process"?

MR. NEEDLEMAN: I'm told they expect
that to happen next week.

MR. HARRINGTON: All right. Thank you.

That's all | had, Mr. Chairman.
CHAIRMAN BURACK: Thank you. Other

questions for Attorney Needleman? Director Stewa rt.
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DIR. STEWART: | understand your
objection to or | understand that you object to i
all these entities under the Certificate or namin
the Certificate. My question is, if the Committe
err on the side of conservatism, if you will, and
incorporate all of these entities into a Certific
what's the downside? Is there a downside to that
an objection, but I'm not understanding what the

would be.

ncluding
g them in

e were to

ate,
? | hear

downside

MR. NEEDLEMAN: The primary downside,

from my perspective at the moment, and it's not
definitive, is that it could cause some discomfor
lenders. | have tried to get a definitive answer
question as to whether or not this would be a pro
the lenders, and, honestly, | don't have that ans
| have is an expression that it could be cause fo
concern. And, so, my position is one erring on t
of caution and trying to continue to do everythin
to make this deal financeable, and still try to a
Committee that it is getting everything it requir
comfortable, which is why I'm taking the position
taking. | cannot definitively tell you it would
problem for them. So, that's the reason why I'm

objecting.

t for our
to the
blem for
wer. All
r some
he side
gl can
ssure the
es to be
I'm

be a
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CHAIRMAN BURACK: Commissioner Below.

CMSR. BELOW: Just along those lines, is

it fair to say that the three entities that you h
currently proposed to be bound by the terms and ¢
of the Certificate are in comparable places in th
ownership structure as the three entities that we
under the original Certificate?

MR. NEEDLEMAN: | believe itis, and |
think that's the reason we proposed it. We tried
the entities on the ground floor, who would be de
with the construction and operation, and we tried
the entity at the top, who is the ultimate owner,
And, | would just remind the Committee again that
entity you see here, NewCo Energy, LLC, is exactl
same entity that you saw in the prior proceeding,

Energy, LLC. And, so, that was our intention, ye

ave
onditions
e

re bound

to get
aling

to get
NewCo.
the

y the
NewCo

S.

CHAIRMAN BURACK: Thank you. Can you --

there's a statement you made a short while ago in
to a question | believe from Mr. Harrington that,
actually, I'm not sure | understood what you were
to tell us. And, again, I think you were making

to Counsel for the Public's Exhibit 5, Attorney N
where you pointed out that maybe the depiction of

Group Holdings, LLC, which appears in the upper |

response

trying
reference
eedleman,
CsC
eft-hand
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side of this organizational chart, should actuall y be
dropped down so that it appears below NewCo Energ y, LLC,
or parallel to it? I'm just trying to understand what you
were suggesting to us in terms of what the relati onship is

between CSC Group Holdings and NewCo Energy, LLC?

MR. NEEDLEMAN: Again, | believe, and |

don't have it with me, that in the prior proceedi ng there
was an exhibit, which | think was Committee Exhib itl. It

was one that the Committee, during the proceeding , asked

us to prepare. A component of that exhibit was t o]

identify who the investors are in NewCo Energy, L LC. We
provided a long list of investors, which included the
various individuals, and | believe also included CSC Group
Holdings. And, so, | was simply suggesting that CSC Group
Holdings is one of many owners of NewCo Energy. Where it
physically appears on the chart I'm not sure matt ers very
much. But it just, you know, it seemed to me tha tit

might be more appropriate to be a little bit lowe r. That
was all.

CHAIRMAN BURACK: All right. So, just

trying to come back, though, if I'm understanding you
correctly, you're telling us that CSC Group Holdi ngs is an
owner of NewCo Energy, it's not the other way aro und?
NewCo Energy, LLC, is not an owner of CSC Group H oldings?
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MR. NEEDLEMAN: That's correct. And,

Ms. Vaughn reminds me that, in the original motio nwe
filed on March 9th that initiated this proceeding , We
attached as an exhibit a chart which also showed a bubble
with other investors in NewCo Energy. Again, jus tto
remind the Committee that there are a series of i nvestors

in NewCo Energy, not just CSC Group Holdings.

CHAIRMAN BURACK: Thank you. And, can
you tell us, was CSC Group Holdings, LLC, formed
specifically for the purposes of this transaction ?

MR. NEEDLEMAN: No. CSC Group Holdings

existed prior to this transaction. | don't know more than
that, other than | do know that they were an owne r of
NewCo at least as of last September, when we were here.

CHAIRMAN BURACK: And, can you tell us,

do you know whether CSC Group Holdings has holdin gs or
investments in other entities other than NewCo En ergy,
LLC? That is, is it a single purpose entity? Wa s it
created specifically for the purpose of this proj ectoris
it involved in investments in other projects as w ell,
separate and distinct from this project in Berlin ?

MR. NEEDLEMAN: I'm being told it's
involved in other investments entirely separate a nd

distinct from this project. | think, yes, Ms. Va ughn has
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reminded me that Matt Eastwick --

(Court reporter interruption.)

MR. NEEDLEMAN: Sorry. You need to get
me one of those "Slow Down" signs. Matt Eastwick , When we
testified, | believe testified to that point.

CHAIRMAN BURACK: Thank you. Other
questions? Commissioner Ignatius.

CMSR. IGNATIUS: Thank you. Mr.

Needleman, on the request for submission of updat ed
organizational charts prior to taking a vote, as requested
by Public Counsel, I'd like to break out the ques tion a
little bit and ask you, separate from when any up dated
information might be filed, first of all, are you opposed
to any submission of any updated or changed organ izational
information?

MR. NEEDLEMAN: Separate from the timing
issue, no. If the Committee finds that it's help ful,
we'll provide it.

CMSR. IGNATIUS: And, have there been
any changes since the -- from the information tha t's
already been submitted in this proceeding?

MR. NEEDLEMAN: Not that I'm aware of.

CMSR. IGNATIUS: So, when you said

earlier "it wouldn't be fair to ask you to create
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something new", is there anything new to be creat edin
response to Public Counsel's request?

MR. NEEDLEMAN: If you ask that BBP
Holdings somehow be represented on the chart, the n | would
consider that to be new.

CMSR. IGNATIUS: Other than the BBP --

MR. NEEDLEMAN: BBP Finance, I'm sorry.

CMSR. IGNATIUS: Okay. Other than that

entity, BBP Finance, is there any change that wou Id be
required to show current accurate information abo ut the
organizational structure from the Exhibit 5 that was in

this proceeding?
MR. NEEDLEMAN: No.
CHAIRMAN BURACK: Commissioner Below.

CMSR. BELOW: Well, | think with one

exception, which was pointed out at the hearing, which is
NewCo Energy, LLC, has other investors besides CS C Group
Holdings, which was represented in your original Exhibit 5
in your filing?

MR. NEEDLEMAN: Correct.

CMSR. BELOW: So, just to point out, the

revised Exhibit 5 is perhaps not fully representa tional,
in that it doesn't show other investors in NewCo Energy,
LLC.
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CMSR. IGNATIUS: And, also, in the

Condition Number 4, the first part of it asked fo r
"updated and complete debt/equity figure”. Is th ere any
change in the debt/equity information that's alre ady been

submitted to the SEC?

MR. NEEDLEMAN: Not that I'm aware of.

CMSR. IGNATIUS: If there were any
change, do you have the same answer, you would be prepared
to submit it to the Committee?

MR. NEEDLEMAN: | assumed we already
were going to, because we're required to submit t he
closing package.

CMSR. IGNATIUS: The other aspect of

this that we've been talking about this morning, and you
had said "well, in the past, there may have been less
effort on the part of Site Evaluation Committees to bind
other participants in the chain of ownership", | think

it's a tension that we are struggling with, that the more
single purpose entities that are created and more the
project seem to be, and not only this project, se em to be
kind of compartmentalized into smaller units that are
created only for one purpose, the more the concer nis
raised about "is there adequate protection in the event
something should go wrong?" Hence the talk about binding
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other people, and that then creates other issues,
that's an appropriate tool.
So, how would you respond to that
concern? If it's not to bind those beyond the th
you've identified, how do you assure the communit
Berlin and assure this Committee that there's ade
protection if something should not go well?
MR. NEEDLEMAN: Sure. | certainly
understand that concern. And, it was with that c
mind that, when we filed this Joint Motion, we ag
offered to have NewCo Energy, LLC, bound. You've
entity at the top of the ownership structure. |
think, if we didn't offer that, you would take us
for it, and rightly so. What I'm suggesting is,
already got the entity at the top of the structur
have not heard anyone really articulate any value
adding all of those intermediate entities. That'
point.
CMSR. IGNATIUS: Thank you. Nothing
else. Mr. Chairman?

CHAIRMAN BURACK: Yes. I'm sorry.

whether

ree that
y of

quate

oncern in
ain

got the
would

to task
you've

e. So, |
in

s my

CMSR. IGNATIUS: | did have another area

| meant to ask, if | may?

CHAIRMAN BURACK: Yes, Commissioner
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Ignatius.

CMSR. IGNATIUS: The question that

Public Counsel asks is for "suspension of deliber
today, if the Applicant is unable to demonstrate”
find their wording, "demonstrate that the appeal
PPA will not result in any significant changes to
Project.” Can you demonstrate that the appeal wo
have any significant changes or, if it did have
significant changes, how you would respond to tho

issues?

ations
, try to
of the
the

uld not

se

MR. NEEDLEMAN: I'm not sure | can make

that demonstration. | can certainly sit here tod
tell you that, based on my reading of the tea lea
don't think it will. Again, | want to reiterate,

it's unfair to hold us to that standard in the co
this proceeding. And, | would also say that | th
there is a condition in the existing Certificate
actually contemplates this. Because, ultimately,
are required to do under the existing Certificate
come back to this Committee when the PUC has take
action, present the final PPA to you, explain the
differences in the PPA, and | think, again, asser
with these changes, we can still go forward. And

think that, whatever protections Public Counsel m

ay and
ves, |

| think
ntext of
ink that
that
what we
is to

n final

t that,
, SO, |

ight be

{SEC 2011-01} {06-03-11/Day 2}




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

57

seeking with respect to this, they already exist in this
context. And, so, that's the reason why, among o thers, |
don't believe it's appropriate to slow this proce ss down
at this point.

CMSR. IGNATIUS: Did you just say that
you anticipate coming back to the Committee yet a gain to
discuss the PPA or that the proceeding we just to ok at the
end constituted that?

MR. NEEDLEMAN: I'm sorry. |didn't
hear the last part of that.

CMSR. IGNATIUS: If the Supreme Court

upholds the PPA as ordered by the Commission, do you
anticipate another proceeding before the Site Eva luation
Committee to talk about the adequacy of the PPA t o reach

financing and go forward with the Project?

MR. NEEDLEMAN: No, | don't think so.

And, as | answer, | don't want to presuppose that the
Supreme Court will ever get to it. 1 would like to assume
that, when the PUC takes its final action, that w ill be

the end of it. I'm simply saying that there is a

condition in the existing Certificate that requir esusto
notify the Committee that that PPA is final and e xplain
the changes. We have actually presented that in the
context of this proceeding. And, | suppose a vie w could
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be taken that we have met that condition. | coul
understand why the Committee may say "Well, you h
because the PUC hasn't acted. So, you don't have
something final yet." If that were the view that
taken, all | would anticipate, when it became fin
probably a letter to the Committee providing noti
asking that it verify that we met that condition.

not anticipate further proceedings. Just like |
anticipate further proceedings with respect to a
other things that the Committee has required us t
prior to construction. | think we would simply s
them and ask that the Committee sign off on them

conditions of the Certificate that have been met.

CMSR. IGNATIUS: Thank you. I think |

misunderstood something you said before, so | app

that.

MR. NEEDLEMAN: I'm sorry.
CHAIRMAN BURACK: Mr. Harrington.

MR. HARRINGTON: Yes. Just to follow

up, referring back to the Exhibit 5, the capital
diagram. And, | may be -- my memory might be cer
wrong here, but | think what | remember is, if yo
down to the "equity” box there, where it says "NM

Market Tax Credit, "19.9 million". That money wa

aven't,

was
al, was
ce and

| would
would not
lot of
0 submit
ubmit

as

reciate

structure
tainly

u look
TC", New

S going
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to get to the Project through Burgess BioPower, L LC,is
that correct?

MR. NEEDLEMAN: I'm sorry, | don't know
the answer to that question.

MR. HARRINGTON: Well, what | was

getting to was, my real question was, there's als o alarge
amount in the "equity" box, there's also the "Inv estment
Tax Grant", under the ARRA 1603 funding. Which e ntity is

going to be receiving that money?

MR. NEEDLEMAN: Again, I'm sorry, |

don't recall. | do believe that that was the sub ject of
testimony, and we may be able to look that up for you.
But | don't want to make a mistake and guess at t his
point.

MR. HARRINGTON: What I'm trying to get

with the line of questioning is, is one of these three
entities that you propose to be bound by the cond itions

the ones that will be receiving -- actually will hold the
equity through the New Market Tax Credit and thro ugh the
Investment Tax Grant, because it's a substantial amount of
the equity, and | just wanted to see if it was in deed one

of those three?
MR. NEEDLEMAN: Again, I'm not certain

of the answer. I'm hoping that the answer is som ewhere in
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the testimony. But | don't want to guess on some thing
that | don't know.

MR. HARRINGTON: Fair enough. Thank
you.

CHAIRMAN BURACK: Any other questions at
this time for Mr. Needleman?

(No verbal response)

CHAIRMAN BURACK: Any follow-up

questions that any member of the Committee have f or any of
the parties who have provided us with their summa tions
here today? Director Scott, and then Attorney la copino.

DIR. SCOTT: I guess I'll ask a question

to the Counsel of the Public. On the same exact topic
that was just being discussed, as far as who's he Id, what
entities. Can you help me out maybe and can you envision
a scenario for me where, other than Berlin Statio n, LLC,
Burgess BioPower, LLC, or NewCo Energy, if the ot her
entities could cause some kind of issue? Can you maybe

help me envision that?

MR. BROOKS: | don't know if they would

cause an issue, to the extent that they would pur posefully
try to do something underhanded. But, depending on how
the financing goes, depending on how the Project actually
turns out, | don't know the answer. And, | don't know
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whether someone with a 99 percent interest in the
may want the Project to do something else for fin
reasons that maybe isn't exactly in conformance w
the Certificate is. | also don't -- | don't see

let's say, NewCo Energy, LLC, is listed on this c
that direct interest in Berlin Station, LLC, as t

have an interest, as far as this chart goes, in N
Energy Holdings. NewCo Energy Holdings only has
interest in BBP Holdings 1. That entity is the o
controls the interest. So, to the extent that th
entities exist at all, and that they have been so
separated and compartmentalized, if you want to g
chain to the next one that says "okay, who can ac
make the decisions when times are tough?" | don’
that just binding NewCo Energy, LLC, gets you whe
need to go. Again, it's hard to envision all the
different scenarios. But, as Director Stewart me

it seems like there's little -- it's not a very o
requirement to bind these entities. They're esse
single purpose entities. And, it gives us some ¢
saying "well, we don't have to predict every scen
where someone might make a decision financially a
to do if things are tough here." We know that ev

involved is going to abide by the terms of the

Project
ancial
ith what
how,
hart, has
hey only
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Certificate, as they should. | don't believe any of these
entities would ever give testimony and could ever give
testimony to say "well, you know, certificate or no
certificate, if we have to, we're going to disreg ard what

the certificate says."
DIR. SCOTT: Thank you.

MR. IACOPINO: 1 just have one

housekeeping matter. And, | need to ensure that each
party that's here is comfortable with it, because I'm not
sure we got it into the record. But, in the orig inal fuel
supply agreement and in the sustainability condit ions,
there is reference to the document " Good Forestry in the

Granite State" | believe it was the 1997 version. Itis

my understanding that each of the parties have ag reed
that, through this process, we can amend that to include
the latest version, which | believe is a 2010 ver sion, of

"Good Forestry Practices in the Ganite State". Isthat
the position of the Applicant?

MR. NEEDLEMAN: Yes, itis.

MR. IACOPINO: Is that the position of
the City?

MR. SCHNIPPER: Yes, itis.

MR. IACOPINO: And, is that the position

of Counsel for the Public?
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MR. BROOKS: Yes, itis.
MR. IACOPINO: Thank you.

CHAIRMAN BURACK: If I may, Counsel for

the Public's question raised just another questio nin my
mind for Attorney Needleman. Attorney Needleman, would it
be correct to understand that any of the entities that
appear in this organizational chart below NewCo E nergy,
LLC, are within, essentially solely controlled by the
entities above them? That is, there are no other entities
that have any ownership interest or control over these,

these intermediate entities?

MR. NEEDLEMAN: I'm going to say "yes",

but I just want to say -- can | get -- the answer is
"yes", but | just want to be perfectly clear. | believe,
in the original exhibit we filed, there was a bub ble box
showing one other potential investor in NewCo Ene rgy. As
of today, there is no additional investor there. | just
wanted to remind you of that situation. Subject to that,

the answer is "yes".

CHAIRMAN BURACK: Thank you. So, based

upon the current situation, unless some new inves tor were
to come along, effectively, the controlling -- th e
controlling interest is going to be NewCo Energy, LLC,
with the exception here of the 1 percent interest , that's
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the BBP Holdings 2, LLC, interest, that's 100 per cent held
and controlled by CSC Group Holdings?
MR. NEEDLEMAN: That's correct.

CHAIRMAN BURACK: So, again, I'm just

trying to explore and understand whether the theo retical
risks or concerns raised by Counsel for the Publi c are --
whether there is, in fact, any substance to them, whether
they are purely theoretical or not. And, I'm won dering if
you want to say anything further to address that issue or

concern that has been raised here?

MR. NEEDLEMAN: | think I've covered as

much ground as | can. | have a difficult time co ming up
with a practical concrete example of a risk that would be
covered by binding these other entities separate from what
we've offered. | can't tell you that there isn't one, |

just -- | can't think of one.

CHAIRMAN BURACK: Thank you. Director
Stewart.

DIR. STEWART: Are the officers, board
of directors, I'm not even sure what the structur es are
here, officers, board of directors, et cet er a, of NewCo
Energy the same as for BBP Holdings and Burgess H olding?
Are there different groups of individuals that ar ein

control of these different organizations?
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MR. NEEDLEMAN: Yes, actually, let me

refer you to our responses to Public Counsel's Da ta
Request Number 10, where this question was actual ly asked.
And, we went down through each of the entities an d
described who the manager was for the entity and who the
members were. And, for all of those entities bel ow,
except for CSC Group Holdings and NewCo, all thos e
subsidiary entities are managed by Cate Street Ca pital.

So, it's the same manager. The members are diffe rent, but
that's just to reflect the boxes on the chart. B ut, in
terms of the manager, but for NewCo Energy and CS C Group
Holdings, the manager of every one of those entit ies,
according to our response in this data request, w as Cate

Street Capital. That's Public Counsel Exhibit 1.
CHAIRMAN BURACK: That's Public Counsel
Exhibit 1 in this proceeding?
MR. NEEDLEMAN: In this proceeding.
Public Counsel Exhibit 1 in this proceeding, Page 4 and 5.
CHAIRMAN BURACK: Okay. Give us all
just a moment to find that please.
(Short pause.)
CHAIRMAN BURACK: Are there any further
guestions?

(No verbal response)
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CHAIRMAN BURACK: If not, | would

propose that we, unless folks feel they need a br eak, if
anybody feels they need a break, | propose that w e simply
try to get through our deliberation process here, if that
is acceptable to the members of the Committee? S teve, are
you okay?

(Brief discussion with Court Reporter.)

CHAIRMAN BURACK: Why don't we take --
we'll take about five minutes here. Let's try to be back
here by 11:35 by the clock on the back wall here, if we
could please.

(Recess taken at 11:31 a.m. and the

hearing reconvened at 11:42 a.m.)

CHAIRMAN BURACK: Everybody ready to
resume?

CMSR. BALD: We are.

CHAIRMAN BURACK: Okay. Thank you. Let

us commence our deliberations. And, | want to ur
try to be as complete and, at the same time, as e
as we can be in our deliberative process. I'm go
suggest that, rather than a general discussion he
these issues, that | think we all have sufficient
familiarity with the overall structure and issues

based on our original proceeding here, as well as

ge usto
fficient
ing to

re of

here,

the
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process that we've been through on the -- | think
the 18th of May and then today. So that what | s
do is that we move directly to discussion, delibe
on, and then motions and votes with respect to ea
specific items that have been requested in the Ap
Joint Motion, and then that we take up considerat
the additional requests or conditions proposed by
for the Public. | think that would probably be t
direct approach here.
Do you have a different suggestion,
Commissioner Ignatius?
CMSR. IGNATIUS: No, I'm happy with
that. | just did want to make one clarification
getinto it. And, that's -- we're in a complicat
situation here with different tribunals. And, ju
sure that the record's clear, because | think we'
think | have been one to have used words that may
been misleading.
We have the Public Utilities Commission
issuing an order that approved conditionally the
the conditions, there were a number of significan
changes. We have in response to that a filing fr
that represents that the revised PPA is in compli

the Commission order, and that's now pending befo

it was
uggest we
ration

ch of the
plicant's
ion of
Counsel

he most

before we
ed

st to be
ve and |
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Commission. There is a rehearing request on the

Commission's order from another party challenging the
Commission's determination. There is, separate f rom that,
although it crosses into some similar issues, but a
separate proceeding that is an appeal to the Supr eme Court
on a prior legal issue coming out of the PPA dock et, and
that's now been docketed at the Supreme Court. | tisn't

an appeal of the Commission's order on the PPA, b ecause

that's still pending before us.

So, | think we've kind of crossed

between the two -- the two notions that there may yet be
an appeal of the PPA itself in the Supreme Court. But, if
that should happen, that hasn't happened yet, bec ause it's
still sitting before the Commission to determine whether
the rehearing request is appropriate, and whether the
filing that was made by PSNH is in compliance wit h the

Commission's conditions. Thank you.

CHAIRMAN BURACK: Thank you very much.

Okay. Here's how | propose to proceed. The Join t
Applicants have identified four categories of rel ief that
they're looking to have addressed. And, I'm goin g to take
these a little bit out of order, because | think this will
be the most efficient way for us to do this. Wha t | want
to do first is take up the second of their reques ts, which
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is the change in fuel supplier from Cousineau to RCT.
That item is, in fact, under the terms of the ori ginal
Certificate, an item that only requires notificat ion to
us. Having said that, there is -- am | mistaken about
that? I'm sorry, the fuel supplier does require approval

by the Committee?
MR. IACOPINO: Yes.

CHAIRMAN BURACK: Okay. So, let's take

up that issue first, and would just entertain any general
discussion of that, and then a motion. If somebo dy would
like to generally discuss that topic, and then, i f there's
anybody who feels that they wish to make a motion asto
whether to approve that request for a change in c ondition

or a change in fuel supplier? Director Scott.

DIR. SCOTT: It's my observation that

the new fuel supply agreement that we are being a sked to
approve is actually, in many aspects, an improvem ent upon
the original one. They have a 45 day supply requ irement
for mud season, that should provide the facility greater
surety as it operates. And, RCT seems to have th e proper
credentials and experience. And, so, | can make a motion

now, if you'd like, but | think it's a positive.
CHAIRMAN BURACK: Okay. | would also

just offer the observation that the agreement wit h RCT
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includes a performance bond in lieu of the stumpa
pledge, which I think one could also view as bein
favorable or beneficial term than was considered
Cousineau. | believe we also heard testimony tha
simply a larger entity, a larger corporate entity
greater assets than Cousineau had, therefore, wou
greater capabilities overall to perform, and it's
what the record would generally reflect.

Are there any other points anybody would
like to make with respect to that issue?

(No verbal response)

CHAIRMAN BURACK: If not, is there a
motion on this? Director Scott.

CMSR. BALD: | was going to second it.

CHAIRMAN BURACK: Okay.

CMSR. BALD: But I thought I might wait
till you make it first.

DIR. SCOTT: I move that we accept the
change of -- make sure | get the wording right he

change of fuel supplier as proposed by the Applic

ge

g a more
with

t RCT is
, With

Id bring

| think

re --

ant.

CHAIRMAN BURACK: Is there a second?

CMSR. BALD: Second.
CHAIRMAN BURACK: A second.

MR. HARRINGTON: Just a question.
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CHAIRMAN BURACK: Mr. Harrington.

MR. HARRINGTON: Just so I'm clear what

we're doing then, we'll be going to the condition that
says that "the Applicant shall not commence const ruction
until such time that it has filed, with the Subco mmittee,
a signed Fuel Supply Agreement with Cousineau For est
Products”, and substituting the "RCT" instead, is that
correct?

MR. IACOPINO: Yes.

CHAIRMAN BURACK: That is correct. And,
that is on Page 4, second paragraph from the bott om of
Page 4 of the Certificate.

MR. HARRINGTON: Thank you.

CHAIRMAN BURACK: Okay. Commissioner

Below.

CMSR. BELOW: And, is it that Fuel
Supply Agreement that would reflect the updated v ersion of
the -- what's it called, the " Good Forestry Practices
Manual "?

MR. IACOPINO: Just for housekeeping,
that would actually be reflected in both that pro vision,
but also in the sustainability conditions, which are also
attached to the Certificate that were agreed upon by the
parties.
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CMSR. BELOW: Okay.

MR. IACOPINO: One adopts the other.

CHAIRMAN BURACK: So, Director Scott, is
it the intention of your motion that the change i n the
sustainability conditions are also reflected in t his?

DIR. SCOTT: Correct.

CHAIRMAN BURACK: s that acceptable to
you as well, Commissioner Bald?

CMSR. BALD: Correct.

CHAIRMAN BURACK: Any further discussion
of the motion then?

(No verbal response)

CHAIRMAN BURACK: All right. If not,
all in favor, please say "aye"?

(Multiple members indicating "aye".)

CHAIRMAN BURACK: Any opposed?

(No verbal response)

CHAIRMAN BURACK: Abstentions?

(No verbal response)

CHAIRMAN BURACK: Okay. Thank you. I

believe that was unanimous. All right. Let us m ove to
then the third request of the Applicant, which is the
increase in gross power output from 70 megawatts to

75 megawatts. And, this issue is referenced, | b elieve,
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on Page 5 of the original Certificate, is that co rrect?
Yes, itis. The second paragraph on Page 5 of th e
Certificate. Somebody like to just address the r ecord
with respect to -- that's been established on thi s issue?

Mr. Harrington.

MR. HARRINGTON: Yes. | think they made

a very good explanation as to why they were -- ho w they
were increasing the gross megawatt output from 70 to 75,
due to the changes in the design of the structure , Which
would improve efficiency and not require the addi tion --
the use of additional fuel. So, therefore, there would be
no additional emissions, no additional truck traf fic, and
anything that would be associated with consuming more
fuel. | see no problem with it. And, | guess we would --
| would say we should probably just amend that co ndition

to say up to 75 megawatts.
CHAIRMAN BURACK: Further discussion?
Mr. Scott. Director Scott.

DIR. SCOTT: I'd like to also note on

the record that, given that there are no increase sin air
emissions due to this uprate, | think it's actual ly in the
public interest to get more power out of the same -- given
the same amount of pollution, if you will. So, | think

that's a positive thing also.
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CHAIRMAN BURACK: Thank you. | would

also note that I believe we heard that they will
a new, rather than a used, steam turbine generato
is going to, among other things, optimize the ste
turbine generator's exhaust pressure. | believe
heard testimony that there may be a very small in
the overall decibel level, the noise level, but i
be, | believe we heard, if not less than one deci
maybe even less than one-tenth of a decibel incre
which may not even be noticeable to members of th
Are there any other items that people
would like to discuss with respect to this item b
have a motion on this?

(No verbal response)

be using
r, which
am

we also
crease in
t would
bel,

ase,

e public.

efore we

CHAIRMAN BURACK: Mr. Harrington, would

you like to make a motion with respect to this ma

tter?

MR. HARRINGTON: Sure. | guess | would

make a motion that we accept the Applicant's chan
amend the condition for a gross unit uprate of up

75 megawatts.

ge to

to

CHAIRMAN BURACK: Thank you. Is there a

second to Mr. Harrington's motion?

DIR. SIMPKINS: [I'll second it.

CHAIRMAN BURACK: Director Simpkins,
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thank you. Any discussion?
(No verbal response)

CHAIRMAN BURACK: If not, all in favor

CMSR. IGNATIUS: Just, Mr. Chairman, --
CHAIRMAN BURACK: Yes.

CMSR. IGNATIUS: -- the one thing is,

and | think that people all are accepting this, b ut to be
certain it's clear, is that this is subject to ap proval by
the ISO for the higher level, which, as we heard today, is
still pending.

MR. IACOPINO: If I could, Mr. Chairman,
just read for the Committee --

CHAIRMAN BURACK: Yes.

MR. IACOPINO: -- the section of the
Certificate that you would be amending. It's on Page 5,
it's the second paragraph. It reads: "Further O rdered

that the Applicant continue to cooperate with the

requirements of ISO-New England and obtain all IS O
approvals necessary to a final interconnection ag reement
for a gross unit rating of up to 70 megawatts. S aid

interconnection agreement shall be filed with the
Subcommittee prior to the commencement of constru ction.”

It's my understanding that the motion would simpl y amend
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the numeral "70" to "75", if I'm correct?
CHAIRMAN BURACK: That's correct.
MR. HARRINGTON: Correct.

CHAIRMAN BURACK: But the requirement to

obtain all the necessary approvals from ISO would apply to
the original 70 megawatts, to address your concer n,
Commissioner Ignatius, it sounds like the same co ndition

would still apply here.

CMSR. IGNATIUS: Yes.

CHAIRMAN BURACK: Okay. Is there any
further discussion then of this motion?

(No verbal response)

CHAIRMAN BURACK: If not, all in favor,
please say "aye"?

(Multiple members indicating "aye".)

CHAIRMAN BURACK: Any opposed?

(No verbal response)

CHAIRMAN BURACK: Abstentions?

(No verbal response)

CHAIRMAN BURACK: Okay. | believe that

also is unanimous. All right. Let's move to the fourth
issue then raised by the Applicant, Joint Applica nts,
which is a Notice of Change of Major Contractors. And,
again, this is the item, | misspoke before, this is the
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item that, under the terms of the Certificate, re
requires notice to us. But, in fact, there is a
of the Certificate, not just in a discussion in o
decision, but a provision of the Certificate that
specifically makes reference to "Homeland Renewab
Energy", that we're just trying to locate that.
MR. IACOPINO: Page 5.
CHAIRMAN BURACK: It's the first
paragraph on the top of Page 5. And, so, | guess
welcome first a discussion of this issue, but the
probably do need to have a motion to amend the la
the Certificate to make reference to the replacem
contractor. Recognizing that, otherwise, we will
out-of-date Certificate.
Anybody wish to discuss this issue?
Mr. Harrington.
MR. HARRINGTON: Yes, | think that the
substitution of Babcock & Wilcox is very acceptab
have been an engineering firm that's been in exis
a long time, actually, | guess it would be Delta
Services, which is a subsidiary of B&W. They hav
around for a long time and are well known. They'
Babcock & Wilcox did some of the initial work on

boiler enhancements that was needed to replace it

ally only
provision

ur

| would
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nguage of
ent
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don't see any problem with this change.
CHAIRMAN BURACK: Do you also want to
address the issue of Waldren Engineers' role here ?
MR. HARRINGTON: | guess I'm just trying
to keep track of who's doing what here.
CHAIRMAN BURACK: Commissioner Below.

CMSR. BELOW: Mr. Chairman, it sounds

like to me, in terms of the paragraph at the top of
Page 5, it sounds like Delta Power Services, LLC, is --
would have the operations and maintenance contrac tor, and
Waldren Engineering & Construction, Inc., is -- w ould

serve as construction engineer, with primary

responsibility for oversight of the contractor. So, it
might be that both should be referenced in an ame nded
paragraph, in terms of a plural, "signed Operatio ns,
Maintenance and Engineering Contracts with Delta Power
Services, LLC, and Waldren Engineering & Construc tion,
Inc.", you know, according to the request, pursua nt to the

request of the Applicant.

MR. HARRINGTON: That certainly makes
sense, yes. Because they split it up into two di fferent
companies, where it was one before.

CHAIRMAN BURACK: Very well. Okay.

CMSR. BELOW: So, I'd make a motion to
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amend the Certificate to reflect the substitution of Delta
Power Services, LLC, and Waldren Engineering &
Construction, Inc., for the operations and mainte nance and
construction engineering, respectively, in the fi rst
paragraph on Page 5.

CHAIRMAN BURACK: s there a second to
that motion?

CMSR. BALD: Second.

CHAIRMAN BURACK: Director --
Commissioner Bald, thank you. Is there any discu ssion of
the motion?

(No verbal response)

CHAIRMAN BURACK: If not, all in favor,
please signify by saying "aye"?

(Multiple members indicating "aye".)

CHAIRMAN BURACK: Opposed?

(No verbal response)

CHAIRMAN BURACK: Abstentions?

(No verbal response)

CHAIRMAN BURACK: Okay. I think we have
a unanimous vote on that item as well.

Let us then go to the first item
requested by the Joint Applicants, which is the t ransfer

of the Certificate, including the corporate restr ucturing.
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And, again, this may also raise the issue of whic
entities are, in fact, going to be bound by the t
the Certificate. But | think we probably should
discussion first just of the transfer of the Cert
itself. That is, transferring the Certificate fr
Laidlaw BioPower -- Laidlaw Berlin BioPower, LLC,
Berlin Station, LLC.
And, is there any discussion generally
of that, of that request?
(No verbal response)
CHAIRMAN BURACK: Do you wish to --
Commissioner Below.
CMSR. BELOW: Well, just in general, it
appears to be a reasonable and well substantiated
| wasn't part of the original Subcommittee, but,
I've reviewed of the original record and decision
certainly seems to be consistent with what was ex
that may occur. And, | might also mention that t
revised corporate structure, ownership structure,
legal structure is reflected in the proposed revi
that has been filed with the PUC.
CHAIRMAN BURACK: Thank you.
Commissioner Ignatius.

CMSR. IGNATIUS: Thank you.
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Commissioner Below is correct. The original hear
clear that there would likely be further reorgani
the Project evolved. And, so, it does not come a
surprise that these developments have all come to
and that we have the changes that were put forth
proceeding.

In addition to that, we have the
situation with the New Market Tax Credits that ha
own very small requirements to be eligible to par
in that program. And, so, some of the -- some of
changes that we've seen also are in order to allo
that -- that money to be able to come into the Pr

And, as leaving apart for a moment the
question of who's bound, | think the reorganized
as presented to us is appropriate, and we should,

view, support that reorganization.

CHAIRMAN BURACK: Thank you. Other

discussion? Director Scott.

DIR. SCOTT: I just want to add, as has

been alluded to, my understanding is that, with t
structure, again, you have the New Market Tax Cre
basically it strengthens the financing and the su
the Project as a whole. So, again, to the extent

the case, | think it's a beneficial change also.
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CHAIRMAN BURACK: Is there other
discussion of this issue or request?

(No verbal response)

CHAIRMAN BURACK: | would note that
there appear to be at least two provisions in the original
order of November 8, 2010 that make reference to these

various entities. One is the third or the final

paragraph, bottom of Page 2 of the order, and the next
would be the second paragraph on the top of Page 3 of the
original order. And, | know you probably do not all have
these documents in front of you, so let me just r ead to
you what these two provisions are. And, it is po ssible
that there are other -- other conditions that mak e
reference to the names of specific entities. And A

there were to be a motion on this, | would sugges t that it
would subsume an understanding that we would be m aking any
other changes necessary to accommodate or to refl ect the
change in certificate holder, if we were to appro ve this.
So, the condition on the bottom of Page 2 reads: "Further
Ordered that the Decision and this Order and Cert ificate
shall apply to and bind the Applicant and the fol lowing
Affiliated Entities: NewCo, PJPD, and Aware Fund ing,
LLC," which are referred to as the "Affiliated En tities".
"Prior to the commencement of construction, each of the
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Affiliated Entities shall prepare and file with t he Site
Evaluation Committee written guarantees reasonabl y
acceptable to the Subcommittee, of all of the obl igations
and conditions imposed upon the Applicant in the Decision
and in the Order and Certificate." So, that's th e first

item that we may be needing to amend.

The second, again, this is the second

paragraph at the top of Page 3, it reads: "Furth er
Ordered that the Applicant shall provide immediat e notice
to the Subcommittee in the event that the Applica nt or any
of its associated companies including NewCo, PJPD , or
Aware Funding, LLC, shall file a bankruptcy or in solvency
petition in any jurisdiction, foreign or domestic ; or be
subject to involuntary bankruptcy or any other pr oceeding
pertaining to debt restructuring or the liquidati on of
assets."

So, | think this is largely a matter, if

the Committee is amenable to the request of the p arties,
to substituting the names of some or all of the e ntities
that are shown on the various -- or, the two corp orate

structure charts that we have been looking at and
considering in this, in this proceeding.
MR. IACOPINO: Mr. Chairman?

CHAIRMAN BURACK: Yes.
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MR. IACOPINO: | would also point out
that the definition of the term "Applicant” in th
Certificate would have to be changed to "Berlin S
LLC", and also that the definition of the term "a
-- "affiliated entities" would have to be changed
"NewCo Energy, LLC, and Burgess BioPower, LLC," 0
other entities that you all choose to designate a
affiliated entities.

| would also point out, for the
Committee's sake, that you do have in Exhibit 1,
Counsel Exhibit 1, some specific language that wa

presented by the Applicant regarding the language
changes, which is consistent with what you've alr
done, but you may want to look at that for this p
and they suggest the replacement language in that

just bring that to your attention as you delibera

DIR. SCOTT: Could you direct us to the

page?

MR. IACOPINO: Page 9 of Exhibit 1, I'm

sorry. Counsel for the Public's Exhibit 1.

MR. HARRINGTON: Page 9?

MR. IACOPINO: Yes. Do you have the

exhibit, Mr. Harrington.

MR. HARRINGTON: Is this the one

e
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"Laidlaw Berlin BioPower, LLC, --

MR. IACOPINO: Yes. It's Page 9 of that

exhibit.

CHAIRMAN BURACK: Thank you, Attorney
lacopino, for reminding us of the existence of th is answer
to Question 26. And, it may cause us to ultimate ly want
to go back and take a -- reconsider one or more o f the

motions that we've already taken here.

| think it's important also just to note

and understand for the record that we are deliber ating
today, we are adopting, making decisions here, wh ich will
result in a written document that would be create d by
counsel for final review and approval. And, so, there may
be some further adjustments necessary that would be
consistent with the spirit of what we have done t oday in
the final document that would ultimately come to the

Committee members for their review and execution.
Commissioner Bald.

CMSR. BALD: Mr. Chairman, | am

confident that we have adequate protections by ha ving this
with NewCo Energy, Berlin Station, LLC, and Burge Ss
BioPower. And, I'd like to make a motion that we go
forward on that. But, so | don't make a mistake, | guess
| would like to ask if Mr. lacopino could restate what he

{SEC 2011-01} {06-03-11/Day 2}




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

86

said before and | would make that as a motion?

MR. IACOPINO: To answer your question

Commissioner Bald, your motion would be worded as
That you move that the term "Applicant” in the Ce
be changed to "Berlin Station, LLC" -- definition
term "Applicant” in the Certificate would be chan
"Berlin Station, LLC". That the definition in th
Certificate of the term "affiliated entities" be
to "NewCo Energy, LLC, and Burgess BioPower, LLC"
that, on Page 2 of the Certificate, the existing
be changed to read as follows: "Further Ordered
Decision and this Order and Certificate shall app
bind the Applicant and the following Affiliated E
NewCo and Burgess BioPower, LLC, (Affiliated Enti
Prior to the commencement of construction, each o
affiliated entities shall prepare and file with t
Evaluation Committee written guarantees reasonabl
acceptable to the Subcommittee, of all of the" --
actually, it should be "to the Committee, of alll
obligations and conditions imposed upon the Appli

the Decision and in the Order and Certificate."

Your motion would go onto say that, on

Page 3 of the Certificate, that that paragraph, t

full paragraph on Page 3 be amended to read: "Fu
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Ordered, that the Applicant shall provide immedia te notice
to the Committee in the event that the Applicant or any of
its associated companies, including NewCo and Bur gess
BioPower, LLC, shall file a bankruptcy or insolve ncy
petition in any jurisdiction, foreign or domestic , or be
subject to involuntary bankruptcy or any other pr oceeding
pertaining to debt restructuring or the liquidati on of
assets."

CMSR. BALD: So moved.

CHAIRMAN BURACK: Is there a second to
the motion?

(Non-verbal indication by Cmsr.

Ignatius.)

CHAIRMAN BURACK: Second by Commissioner
Ignatius. Is there discussion?

CMSR. IGNATIUS: With just one, | think,

very minor, friendly amendment, if it's acceptabl e. And,
that is that, before the execution of an order, t hat we,
the Committee, have received an updated organizat ional
chart, with any clarifications that have been dis cussed
today, just so that the record has the most curre nt

information as part of our package of what we are
approving.

CHAIRMAN BURACK: So, you're suggesting
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that that would -- that we would have to receive that
before we execute this order?

CMSR. IGNATIUS: Yes.

CHAIRMAN BURACK: It's not -- not just
that that would have to be part of whatever the f inal
closing package is?

CMSR. IGNATIUS: Right. And, |
understand, from the representations from counsel today,
that there are no changes, there's merely some
clarifications that were discussed. So they have it all
in one place on a new document, similar to Exhibi t 5, that
that be submitted to the record.

CHAIRMAN BURACK: s it your expectation
or intention that such a revised capital or corpo rate
structure chart would show the $75 million loan
transaction that involved BBP Finance or is that not an
expectation of yours?

CMSR. IGNATIUS: | think it would be

preferable, personally, to have it shown. It can be off
to the side, it can be in a circle, and however t o]
differentiate it from the capital structure. But that |
think that is an element of it. And, certainly, what
we've been discussing today and how all of these different
entities interrelate, | think that would be helpf ul.
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CHAIRMAN BURACK: Commissioner Bald, do
you accept that as an amendment to your motion?

CMSR. BALD: I guess | would like to
ask, am | clear that what you're asking for is ju stan
updated org. chart?

CMSR. IGNATIUS: An updated chart of the
capital -- Berlin Station Capital Structure.

CMSR. BALD: Right. And, that's it?

CMSR. IGNATIUS: Yes.

CMSR. BALD: | don't have a problem with

it. Butl guessit's -- | just want to be clear as to
when the expectation of that is. | mean, if we g et this
order written, if it's approved, and how long do you think
it will take for us to put this together, or | sh ouldn't
say "us"?

MR. IACOPINO: Two weeks.

CMSR. BALD: Two weeks, okay. So that
getting the updated shouldn't be a problem. So, | guess
I'll agree with that.

CHAIRMAN BURACK: Mr. Harrington.

MR. HARRINGTON: Yes. As far as this

motion goes, it seems like we've sort of brought in the
Public Counsel's first condition. By passing thi S, we
would have already made a decision on Public Coun sel 1.

{SEC 2011-01} {06-03-11/Day 2}




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

90

So, is that the intent of what we're trying to ac complish
here?

CHAIRMAN BURACK: Can you remind us of
what Public Counsel's first request was?

MR. HARRINGTON: That was the one that
talks about binding all the groups in the org. ch art, plus
BBP Financing. And, in this case, it would seem to say

we're saying "we're going to go along to bind the

Applicant and the following Affiliated Entities, NewCo and
Burgess Power, LLC." So, that would -- are we li miting it
to that at this point or are we going to have a d iscussion

on the need to look at what Public Counsel said?

CHAIRMAN BURACK: Well, I think, as in
connection with this motion, we need to consider this very
issue.

MR. HARRINGTON: Okay.

CHAIRMAN BURACK: That is, the proposal

is to bind only -- not "only”, but to bind the th ree
entities that were proposed by the Joint Applican ts. And,
that the question is -- | guess we can do this a couple
ways. We could take a vote on this and then see if
anybody wants to move to bind any additional part ies, to
amend the language to bind any additional parties . We

could do it that way.
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MR. HARRINGTON: That would be fine. 1
just wanted to make sure where | was going on it.

CHAIRMAN BURACK: Yes. There may be
another issue that Commissioner Getz just wants t o clarify
as well here.

VICE CHAIRMAN GETZ: Yes. | think

there's a confusion between the first and third p roposals
made by Counsel for the Public Proposed Condition s and
Procedures. | took Commissioner Ignatius' propos al to be
actually the third proposal dealing with the upda ted
organizational chart showing the relationship of BBP
Finance and any other changes to the org. chart t hat may
take place. | didn't take the motion to be refer ring to

the first proposal dealing with who's bound.

MR. HARRINGTON: | was referring to

Commissioner Bald's original motion, which talked about
who was bound, the very long one that Mike read, that
included the section on "Further Ordered that it shall
apply and bind the Applicant in the following". So, then,
Commissioner Ignatius added an additional conditi on onto
that. But the original thing, as proposed, inclu ded that,

basically, from Page 9 of Exhibit 1.
CMSR. BALD: Mr. Chairman, that was the

way | framed my motion.

{SEC 2011-01} {06-03-11/Day 2}




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

92

CHAIRMAN BURACK: Yes. Okay. And, |

think, to keep this as simple as possible, probab ly the
best way for us to do this is to specifically dis cuss and
take a vote on your motion, and then we can have a further
discussion on the issue of whether we also wish t o bind
any additional parties. And, then, if someone wi shes to
make a motion on that, we can see what happens wi th that.
Okay?

So, further discussion of the -- and,

again, as | said, this is not to the exclusion of a
further motion to add other parties, but a discus sion of
binding the three parties that were proposed base d on the

motion made by Commissioner Bald. Please.

MR. HARRINGTON: Yes, I'm still not
clear. Is Commissioner Ignatius's addition to th e motion
on Commissioner Bald's original motion?

CMSR. BALD: Yes.

MR. HARRINGTON: Or is that being
considered separate? It's part of it.

CHAIRMAN BURACK: No, that is now part
of Commissioner Bald's motion.

MR. HARRINGTON: Okay. All right.

CHAIRMAN BURACK: So, again, the

understanding is that, if Commissioner Bald's mot ion were
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to be adopted, we would be amending the Certifica
bind the three entities that are specifically ide

here: Berlin BioPower -- I'm sorry, Berlin Stati

as the -- redefined now as the Applicant, as well
Burgess BioPower, LLC, and NewCo Energy, LLC. An
with the understanding that, in the interim time
here, between the time when we take our vote toda
time that we all actually sign off on the actual

order and amended Certificate, that we will have

to us by the Joint Applicants a revised or update
structure chart, --

MR. HARRINGTON: Okay.

CHAIRMAN BURACK: -- including any

revisions to the corporate structure.

te to
ntified
on, LLC,
as

d, that
period

y and the
written
submitted

d capital

MR. HARRINGTON: And, it also contained

the bankruptcy condition with the new names in it

correct?

as well,

CHAIRMAN BURACK: That is correct. Yes.

MR. HARRINGTON: Thank you.

MR. IACOPINO: | have one housekeeping

matter, Mr. Chairman, that | would point out to t
Committee, is that, in the motion, in two places,
the term "NewCo" without adding "Energy, LLC", be

that's the way it was printed in the exhibit. Bu

he
| read
cause

tmy
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understanding is that it was just shorthand for " NewCo
Energy, LLC", which is on Exhibit 5, at the top o f the
NewCo side of the chart. Just so you know and so there's
no confusion within the record, when we speak abo ut

"NewCo", it's "NewCo Energy, LLC".

CHAIRMAN BURACK: And, again, just to

further clarify that, that is to say that it is - - "NewCo"
is not also a reference in this context of your m otion to
"NewCo Energy Holdings, LLC". Is that your inten tion,

Commissioner Bald?

CMSR. BALD: That's correct.

CHAIRMAN BURACK: Okay. And, again, the
second to the motion originally was Commissioner Ignatius.
So, that's consistent with your understanding as well?

CMSR. IGNATIUS: Yes.

CHAIRMAN BURACK: Okay. Further
discussion then of this motion?

(No verbal response)

CHAIRMAN BURACK: If not, all in favor,
please signify by saying "aye"?

(Multiple members indicating "aye".)

CHAIRMAN BURACK: Any opposed?

(No verbal response)

CHAIRMAN BURACK: Abstentions?
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(No verbal response)
CHAIRMAN BURACK: Okay. Thatis also a
unanimous vote.

Then, is there further discussion then

of, and | believe we have now addressed all of th e issues
raised in the original Joint Motion by the Applic ant.

And, so, now | think we're turning to the discuss ion of

the requests, the additional requests or proposal S made by
Counsel for the Public. And, | think the first i ssue here
is the one that was raised by Mr. Harrington's qu estion
before is, "is there an interest in binding any a dditional
parties here?" And, | just want to have a discus sion of

that. Director Scott.

DIR. SCOTT: Sorry, Mr. Chair, before we

go onto that, | just want to make sure, we're in Exhibit 1
for Counsel for the Public, the Applicant does ha ve some
other, on Page 10, some other requests. Are we g oing to

address those also?
CHAIRMAN BURACK: | believe we have, but
maybe we want to go back and revisit those quickl Y,
because those may require some clarifications her e.
MR. IACOPINO: | think that the uprate
in power is taken care of by what has occurred. | think

that we will need to address the -- what we refer to as an
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"engineering agreement" is referred to as a "mast
services agreement” and a consulting contract wit
Engineering and with Stone & Webster. That may n
considered again with a new motion, and also the
Power Service motion may need to be considered to
DPS Berlin, LLC, which is a subsidiary of Delta P
Services, which is a subsidiary itself of Babcock
Wilcox.

CHAIRMAN BURACK: Okay.

MR. IACOPINO: If you look at Page 10 of

that, we may need to re-address the first two ful

paragraphs that are listed on Page 10 of Public C

Exhibit Number 1. | don't believe that we do nee

address the uprate in power, because it's been --

think we covered the Richard Carrier matter as we
CHAIRMAN BURACK: Okay.
MR. HARRINGTON: Just a question.

CHAIRMAN BURACK: Yes.

er
h Waldren
eed to be
Delta
include
ower

&

I
ounsel's
dto

and |

MR. HARRINGTON: Maybe for counsel. On

Page 1 of this actual Certificate, it uses the te
"nominally designed for generation of 70 megawatt
that cover us with changing it to "75" or do we n

change that part of the Certificate to "75" as we

rm

s". Does
eed to

1?2

MR. IACOPINO: | would recommend that we
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change that to "75" as well. And, perhaps --

MR. HARRINGTON: That appears in a
couple of places in that first -- the first and s econd
paragraph.

MR. IACOPINO: [ will draft the new
Certificate, the amended Certificate for the Comm ittee to
sign.

MR. HARRINGTON: Okay.

MR. IACOPINO: | assume you all agree
that it's "75" in every place.

CHAIRMAN BURACK: Commissioner Below.

CMSR. BELOW: And, that's in the

"whereas" provisions, and | think that Counsel fo r the
Committee should generally update the "whereas" t o reflect
the development of the record, because it's still true
that Laidlaw Berlin BioPower, LLC, was the origin al
applicant, but | think the "whereas" clauses can reflect
our actions.

MR. HARRINGTON: Just didn't want to

come back for another meeting because we missed t hat.
CMSR. BELOW: No.
CHAIRMAN BURACK: Well, and I think it

may be helpful, and we can do this now or we can do this

at the end, but we may just want a motion that we are
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going to make such other conforming amendments as are
necessary to the order and the Certificate in ord er to be
consistent with the other actions that we vote to take
here today.

DIR. SCOTT: So moved.

CHAIRMAN BURACK: So, a motion to that
effect by Director Scott. Is there a second to t hat?

CMSR. IGNATIUS: Second.

CHAIRMAN BURACK: Second by Commissioner
Ignatius. Discussion of that motion?

(No verbal response)

CHAIRMAN BURACK: If not, all in favor,
signify by saying "aye"?

(Multiple members indicating "aye".)

CHAIRMAN BURACK: Opposed?

(No verbal response)

CHAIRMAN BURACK: Abstentions?

(No verbal response)

CHAIRMAN BURACK: Okay. That also is
passed unanimously.

| think it may be helpful to have a

motion to substitute for the motion that we unani mously
approved earlier with respect to the engineering firms,
and instead, in lieu of that motion, to instead a dopt the
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following amendments to the order: That is, int

full paragraph on Page 5, that that language be a
state as follows: "Further Ordered that the Appl

shall not commence construction until such time t
has filed, with the Committee, a signed Operation
Maintenance Agreement with DPS Berlin, LLC." And
there be a further condition added to the Certifi
presumably immediately following the Certificate
condition that was just mentioned here, that woul
"Further Ordered that the Applicant shall not com
construction until such time that it has filed, w
Committee, a signed Master Services Agreement wit
Engineering & Construction, Inc., and a consultin

contract with Stone & Webster, Inc."

Does someone care to make a motion to

that effect?

CMSR. BALD: So moved.

he first
mended to
icant
hat it

s and

, that
cate,

-- the
d read:
mence
ith the

h Waldren

g

CHAIRMAN BURACK: Motion by Commissioner

Bald. Is there a second?

MR. HARRINGTON: Second.

DIR. SCOTT: Second.

CHAIRMAN BURACK: Second by

Mr. Harrington. Any discussion of this motion?

(No verbal response)
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CHAIRMAN BURACK: If not, all in favor,
please signify by saying "aye"?

(Multiple members indicating "aye".)

CHAIRMAN BURACK: Opposed?

(No verbal response)

CHAIRMAN BURACK: Abstentions?

(No verbal response)

CHAIRMAN BURACK: Okay. That motion

also is adopted unanimously. All right. Thanky ou,
Director Scott, for bringing us back to those iss ues. So,
| think we now have addressed all of the issues r aised by
the Joint Applicants in their Joint Motion. And, let us
now turn to further discussion of the items reque sted in

the June 2nd filing of Counsel for the Public.

And, again, the first issue that is
raised is this issue of "which party should be bo und?"
And, | would welcome a further discussion of this issue.
Commissioner Bald.

CMSR. BALD: Mr. Chairman, just

following along with the motion | made, I'm confi dent and
feel that we have adequate protection by binding NewCo
Energy, LLC, Berlin Station, LLC, and Burgess Bio Power,
LLC. And, | don't see the need to do others. | guess
that there's really not a motion to make on this, unless
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somebody makes a motion to include these. But |
it is consistent with the motion | made before.
CHAIRMAN BURACK: Thank you,

Commissioner Bald. Mr. Harrington.

just --

MR. HARRINGTON: Yes. This is certainly

not my field of expertise, but I still would like
reiterate, maybe somebody on the Committee can he
with this. Does it matter where the equity, if w
Exhibit 5, we have the equity from the 1603 and t
from the New Market Tax Credit, which is | guess
entire equity for the Project, who gets that equi
it matter whether that's one of the three compani
is bound? Or does the organization structure cov
because their under NewCo Energy, LLC? 1 just do
a clue, but it seemed to me it would be a questio
asking.
For example, if all of it was going to
Burgess Holding Company, LLC, does that make a di
MR. IACOPINO: | think what you have to
understand is that they don't own the equity. Th

in the Project will, once the --

to

Ip out
egoto
he equity
the

ty? Does
es that
er that

n't have

n worth

fference?

e equity

FROM THE FLOOR: Can you speak up? I'm

sorry.

MR. IACOPINO: Sorry. The equity in the
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Project, once the closing takes place, will be ow ned by,
as | understand it, Berlin Station, LLC. And, th at the
monies that are coming, the $75 million that are down on
the side, actually it may be in another exhibit - - oh, no,

they're on the bottom, --
MR. HARRINGTON: They're down there.
MR. IACOPINO: -- down on the right,

where it says "equity”. That's a monetization

transaction, where that money is loaned to the Pr oject,
through Berlin Station, LLC. Berlin Station comm ences its
construction, pays that money back when it gets t he 1603
grant, and then has that equity in the Project at that
time.

MR. HARRINGTON: Okay. So, it's not an
issue, is what you're saying?

MR. IACOPINO: You have to decide

whether it's an issue or not. I'm just tying to explain
as | understand what the evidence in the record i s. But
the Committee has to determine whether or not tha t's an
issue for you. But, really, what that -- that's a loan so

they can establish their equity, --
MR. HARRINGTON: But it appears --
MR. IACOPINO: -- and that will occur at

their financial closing, which we, under the Cert ificate
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as it presently exists, the Committee will receiv e all of
those documents.

MR. HARRINGTON: And, it appears what
you're saying is it will be controlled through Be rlin
Station, LLC, which is one of the three parties t hat is
being bound by this agreement?

MR. IACOPINO: Berlin Station will then
have the money while -- or, its lenders will -- i t will be

taking draws of the money from those lenders and

constructing the Project, and they will be the so rt of the
"boots on the ground", if you will, if that's you r
guestion?

MR. HARRINGTON: Okay. I think that
satisfies my concern. Thank you.

CHAIRMAN BURACK: Is there any further
discussion of this issue?

(No verbal response)

CHAIRMAN BURACK: If not, it sounds like

there is -- there is not going to be a motion mad e on this
issue is my sense from seeing folks here. Commis sioner
Getz.

VICE CHAIRMAN GETZ: If I could just add
this observation. | didn't sit on the case previ ously.

And, looking at the condition that was issued in the
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original order back in November of 2010, and what we're
seeing is a substitution of NewCo, Berlin Station , and
Burgess BioPower. It seems to me that the recour seis

comparable to what was provided originally by the

Subcommittee. And, I'm not -- haven't seen any c hanged
circumstances that have been described or propose d that
would lead me to conclude that it's necessary to bind

additional entities.

So, it seems to me that the proposed

condition and the actions you've already taken pr ovide
comparable protections to what were originally pr oposed.
So, | guess my inclination would be not to adopt the

proposal by Counsel for the Public made yesterday

CHAIRMAN BURACK: Thank you. And, |

appreciate and concur in the observations that yo u have
made, Commissioner Getz, on that issue. So, unle Ss
there's anything further on that, | think we can move to
the next sort of items that were requested by Cou nsel --
sorry, | have this in a different sequence than p erhaps is

in the -- may | just look at this document.
The next issue that's raised is this
issue of a construction deadline. That is, "if
construction is not completed by July 31 of 2013, that

Berlin Station BioPower -- Berlin Station, LLC, s hall file
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a notice with the Site Evaluation Committee and s
as to why the decommissioning provisions of the O
Certificate of Site and Facility should not be im
Anybody wish to discuss this item?
Mr. Harrington, then --
MR. HARRINGTON: Well, | think, just
initially, the deadline of July 31st, 2013, it ce
could not be applied, unless we want to cancel th
Project, because it's been already stated numerou
by the Applicant that their present construction
is 27 months. And, it's not going to start for a
So, | don't think that, if we're going to look at
a date, it has to be something quite a bit beyond

proposed by Public Counsel.

how cause
rder and

posed."

rtainly

e

S times
schedule
while.
imposing

the one

CHAIRMAN BURACK: Commissioner Ignatius,

go ahead.

CMSR. IGNATIUS: Thank you. In addition

to the comment about the timing, we've seen this
provision in a recent case. It does not seem as
appropriate in the situation here, where you alre
a developed site. You have a -- you don't have a
situation where you've got land that will be dist
and then, if nothing every comes of it, then wher

left with a half-built project. There's already

sort of a

ady have

urbed,

e are you

a fully
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developed site. And, if, for some reason, the Pr
not go forward, you may not end up in a much diff
situation in terms of the physical structure than
today. So, | find that as a sort of different
circumstance, less of a need for this sort of a p
In addition, we've heard in other
situations where this sort of provision is someth
the community is really in favor of, to be protec
not left with something half done and then abando
And, we've heard today, from counsel for the City
it's not in favor of this provision. That it wou
seeking, if for some reason this Project didn't g
forward, it would be seeking some other use of th
facility, and wouldn't want to be embroiled in a
discussion of whether or not to commence decommis
So, for those reasons, as well as
Mr. Harrington's comment, | don't see a basis to

the term that Public Counsel requested.

oject did
erent

you have

rovision.

ing that
ted and
ned.

, that

Id be

0

e

sioning.

include

CHAIRMAN BURACK: Any further discussion

of this issue?

(No verbal response)

CHAIRMAN BURACK: If not, it appears to

me that there is not going to be a motion with re

this matter.

spect to
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The third and fourth items raised by

Counsel for the Public, in terms of proposed cond
and procedures, | think we can probably take up t
because | think we have, in a somewhat different
than was requested or proposed, we have, in fact,
incorporated these items into the motion previous
adopted, made by Commissioner Bald and seconded b
Commissioner Ignatius. Which is that we do expec
during the time period while our final order is b
drafted, and before we would sign or actually exe
final order, that we would be receiving from the
Applicants or Joint Applicants an updated and ame
organizational chart that, in fact, depicts the
relationship with BBP Finance and shows any modif
that may have occurred with respect to the corpor

structure.

So, does anybody have any further

observations on that issue? But | believe that,
effectively, we have, by actions already taken, a

those two concerns.

MR. HARRINGTON: Mr. Chairman.

CHAIRMAN BURACK: Yes.

itions
ogether,

manner

t that
eing
cute a

nded

ications

ate

ddressed

MR. HARRINGTON: You sort of reiterated

what we did with 3, it was the amendment made by
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Commissioner Ignatius. Does that cover Item 4 as well?

CHAIRMAN BURACK: That is the updated

and completed debt/equity figure. Well, | think that our
expectation would be that, in some fashion, what appears
as Counsel for the Public's Exhibit 5, would also reflect,
and it may be in additional boxes there on the lo wer
right-hand corner, somehow a notation describing that

$75 million monetization transaction.

MR. HARRINGTON: I didn't quite follow
that. Where is it on Exhibit -- Exhibit 5 is the chart,
right, is this what you're referring to?

MR. IACOPINO: Bottom right-hand corner,
in the three bolded boxes there on the equity sid e.

MR. HARRINGTON: Yes.

MR. IACOPINO: You see there's the
"Shareholder 1603"?

MR. HARRINGTON: Yes.

MR. IACOPINO: That's the --

MR. HARRINGTON: ITC.

MR. IACOPINO: That's the ITC, or grants

in lieu of ITC and the New Market Tax Credits. | think
the Chairman is saying that we would anticipate t hat the
actual lender of that, which | understand to be B BP
Finance, would be listed in there, as providing t he
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monetization, the vehicle for the monetization
transaction. | believe. | don't want to speak f or you.

CHAIRMAN BURACK: Well, | had -- | had

understood that to be incorporated into the earli er motion
that was made and adopted. Perhaps | was reading too much
into that motion, but that's what | understood wa s the

expectation. Did | misunderstand that?

CMSR. BALD: Well, I guess you would
have to ask Ms. Ignatius, because | didn't -- | d idn't
take -- | just took it that what her amendment wa s was
addressing Iltem 3.

CMSR. IGNATIUS: Mr. Chairman, the way

the Public Counsel's proposed conditions were wri tten,
they loop together. Three (3) was specific to ch anges to
the organizational chart showing the relationship of BBP
Finance. Four (4) continued with other details r egarding
the debt/equity figure and $75 million note purch ase
agreement as part of the updated organizational ¢ hart.

So, they do kind of all come together in Number 4 . And, |
was intending that any changes on the organizatio nal chart
would be reflected. And, if there are no changes , as

Mr. Needleman has stated, other than some clarifi cations,
that we would have it, it would be clear in the d ocument
to show that. So that, if there is a change to t he
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debt/equity figures that's on the current version
Exhibit 5, they would be changed. And, if there
change, it would appear as they do now. It sound
there's a little further information to be added.

so, | intended that both 3 and 4 be incorporated
prior motion. And, don't expect, from what we've
today, that there is really very much that will b

to that document. So, it's not a significant cha

of

was no

s like
And,

into the
heard

e added

nge.

CMSR. BALD: And, Mr. Chairman, I'm fine

with it.

MR. HARRINGTON: Just so I'm clear. The

part in 4 which talks about the "$75 million note
purchase", and includes the figure of any exposit
guarantees or pledges being made, all of which is
presently on Exhibit 5, would be added to Exhibit
that what we're referring to? Or, would be a sep
document? You know, one's an organization chart
seems to be talking about some type of a narrativ
explaining what type of purchase agreements were

into and so forth.

ion of
not
5,is
arate
and one
e

entered

CHAIRMAN BURACK: And, yes, Commissioner

Below.
CMSR. BELOW: | would just observe,

there is one major exposition of a pledge that is

shown in
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the Exhibit 5, which is between the lenders' 200
and Berlin Station, LLC, it indicates assignment
assets and right-of-use agreement. That's a pled
you know, one of those is shown here. But | woul
that any other guarantees or pledges could also b
indicated on the org. chart or capital structure

either directly or by annotation.

CHAIRMAN BURACK: I'm seeing nodding

heads from Commissioner Ignatius and | believe fr
as well. And, again, unless folks feel we need t
clarify this in a motion that's already been made
believe it should be clear that the expectation o
Committee is is that we will receive a document t
effectively a revision and update to what was sub
us as Counsel for the Public's Exhibit 5, that's
"Berlin Station Capital Structure”. That would i
also a notation of, well, any other changes that
needed here, as well as a notation of what this -
this additional transaction is involving the 75 m
with BBP Finance, and whatever -- whatever clarif
they may wish to put on there, however they wish
qualify, that it's not technically an owner of th
facility that would be within the prerogative of

Applicants to include such information as that or

million
of all
ge. So,
d think
e

chart,

om others
o further
o

f the

hat is
mitted to
entitled
nclude
are

- what
illion
ications
to

e

the Joint

other
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that they think is appropriate. Okay? Do we hav e--

MR. IACOPINO: That's acceptable to me.
Thank you.

CHAIRMAN BURACK: Okay. Everybody's
comfortable with that?

CMSR. BELOW: Yes.

CHAIRMAN BURACK: All right.

MR. HARRINGTON: Just -- I'm still

trying to get a clarification on this. Does this include,
because | see nothing on the Exhibit 5, the capit al
structure chart, the part about the $75 million p urchase
note to be entered into by Burgess Holding, which | assume
is Burgess Holding -- | don't know which "Burgess Holding"
that refers to in the Public Counsel, because the re's

Burgess Holding 2, 1, and Burgess Holding, LLC.

Presumably, that's Burgess Holding just LLC, with outal

or a 2 next to it, and include in the figure an e Xposition
of any guarantees or pledges made by any of the e ntities

on the revised and updated org. chart to obligate the

$75 million purchase note. The $75 million purch ase note
doesn't appear anywhere, at least that | can see, SO

that's still confusing as to where that's going t 0 come in

or if we are bringing it in at all.

MR. IACOPINO: Mr. Harrington, | think
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if you add the 54.9 million and the 19.9 million, --

MR. HARRINGTON: Oh, that's the 75
million they're referring to?

(Multiple parties speaking at the same

time.)

MR. HARRINGTON: I'm sorry.

MR. IACOPINO: Okay.

MR. HARRINGTON: Doesn't come out to 75
million exactly, but --

MR. IACOPINO: It's close.

MR. HARRINGTON: Okay. So, close enough
for a lawyer, but not for an engineer, | guess.

MR. IACOPINO: Sorry.

CHAIRMAN BURACK: All right. So, we're

MR. HARRINGTON: That makes me happy.

Thank you.

CHAIRMAN BURACK: You're comfortable
with that? Okay. All right. Again, | hopeits hould be
-- it is clear to Counsel for the Public that the intent,
| think, of what the Committee is looking for her e is one
document that essentially depicts all of the majo r
financial transactions that will occur in order t o allow
this transaction to move forward. I'm seeing a n odding
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head from Attorney Needleman.

MR. NEEDLEMAN: | think | understand.

CHAIRMAN BURACK: So, we have clarity

there. Thank you. The last item raised by Couns
the Public relates to the issue of -- this issue
Purchase Power Agreement and its status, and, eff
a request that we suspend deliberations until all
associated with the PPA are fully and finally res

Before we have a discussion about it, |
simply want to remind the members of the Committe
is in the Certificate now with respect to this is
that we all know where and how this is addressed.
addressed in the -- on Page 4 of the Certificate,
third paragraph up from the bottom. And, I will
I'll just read this simply, so that we all have t
"Further Ordered that the Applicant shall not com
construction until such time as the New Hampshire
Utilities Commission has approved a Power Purchas
Agreement (PPA) between the Applicant and Public
Company of New Hampshire (PSNH) similar in form a
substance to the PPA presented to the Subcommitte
Exhibit Laidlaw 39, CONFIDENTIAL. The Applicant
notify the Subcommittee of the approval or denial

PPA by the PUC; (ii) if approved, provide a copy

el for

of the
ectively,
issues

olved.

e of what
sue, so
This is
in the
just --
his:
mence
Public
e
Service
nd
e as
shall (i)
of the

of the
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approved PPA to the Subcommittee; (iii) identify
changes in the PPA made or caused to be made by t
and (iv) provide supplemental documentation demon
the Applicant's financial ability to construct an
the Facility based on an approved, but amended, P
further review is necessary, the Presiding Office
notify the Applicant).”

So, that is the provision that we
currently have in the PPA -- in the Certificate w
respect to the PPA. And, what | would point out
when we adopted this provision, we contemplated a
two different scenarios. One is that the PPA, as
originally submitted to us and reviewed by us, in
of Exhibit Laidlaw 39 CONFIDENTIAL, would be mate
similar to the PPA that was finally adopted. But
contemplated the possibility that other things co
happen within the PUC process as that went forwar
we went on to require that we be notified of the
or denial, and that, if it were approved, that we
provided with an amended version of the document.
that, if there were amendments, that we be -- tha
changes that were made by the PUC be identified t
that, in that conjunction -- in that connection,

provide us with whatever additional information w

any
he PUC;
strating

d operate
PA. (If

r will

ith
is that,

t least

the form
rially

we also
uld
d, and so
approval
be

And
t the
o us, and
they also

as
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necessary to demonstrate that effectively they ha
financial ability to construct and operate. And,
discretion was then left to the presiding officer

a determination as to whether, based upon the inf
that had been submitted, it appeared necessary fo
Committee to take any further action, but essenti
leaving it within the discretion of the Presiding

to make that determination. And, | think that th
presumption being that, if the PPA was satisfacto
Public Utilities Commission, on the basis that it

it met those expectations/requirements, and based
other data submitted, that the Presiding Officer
able to make a determination as to whether we cou
what was submitted as being sufficient or whether
need to take a further look at it before we could

it finally.

So, | think that was the intent of what
we did here. | would note that, if we want to ma
amendments at all, we may want to amend this lang
refer to the Committee, rather than the Subcommit
this provision. But, whether we would want to su
deliberations here, | think is the question. Tha
be a very different -- different approach than wh

currently have in this language.

d the

the

to make
ormation
r the

ally
Officer

e

ry to the
was --
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would be
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Commissioner Bald, and then Director
Scott.

CMSR. BALD: Mr. Chairman, so |
understand it, we're -- | don't think we should s
it. And, if I'm clear on what this says, is that
basically, if the PUC makes any changes, they're
notify you. And, if it's really substantial, the
would make a decision to notify the Applicant at

time. Is that correct?

uspend
going to
nyou

that

CHAIRMAN BURACK: That's correct. And,

whether it would be myself or whoever the Presidi
Officer would be at whenever time that occurs, th

correct.

ng

at's

CMSR. BALD: Well, | know the PUC, and |

know they'll do a good job. And, | don't think w

delay making a decision.
CHAIRMAN BURACK: Director Scott.
DIR. SCOTT: | just want to clarify your

understanding of what the current Certificate say

the Applicant cannot commence construction until

PPA in hand. They have to notify, it says "Subco

but it would say "Committee". Would they, having

would they then be able to construct, even if the

Presiding Officer thought there was cause to open

e should

s. So,
there's a
mmittee”,

done,

up the
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proceedings?
MR. IACOPINO: They have filed. They
actually submitted, during our proceedings in thi
a copy of the revised PPA. They had received con
approval from the PUC. They assert that that rev
complies with the conditional approval. My under
of what's happening at the PUC now is that the PU
going to review that to determine if it complies.
addition to that, also they have these motions, a
or two motions for rehearing on their initial ord
issuing the conditional approval.
So, from a legal standpoint, what they
have provided us so far is not a approved PPA. S
is left to some future action of the PUC before t
even have the appropriate document to submit to u
DIR. SCOTT: If I could be more explicit
to my question?
MR. IACOPINO: I'm sorry.
DIR. SCOTT: My question, and | know
you're in a discussion, too, my discussion was --
guestion was, once they submit a approved PPA, on
have one in hand, would argue that they could sta
construction, though, at the same time they have

to the Committee a copy of that. And, my questio

s docket,
ditional
ised PPA
standing
Cis
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motion
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does the -- if, for some reason, the Presiding Of ficer
thought more action was necessary, can they -- wi th this
wording can they still construct regardless or ar e they
barred from constructing until the Presiding Offi cer has

taken some sort of action?

MR. HARRINGTON: | might be able to help
out here, if | could?

CHAIRMAN BURACK: Please,
Mr. Harrington.

MR. HARRINGTON: Because | think we're

in kind of a "belt and suspenders” land. The mai n purpose
of putting the stipulation in on the Purchase Pow er
Agreement was to make sure they had adequate fina ncing in
order to build the Project. There was a lot of d iscussion
in the original hearing that they needed to have a
non-appealable PPA as a condition for financing. So, as
we go along, if you were to look at the condition , one
before this, on the same, on Page 4, it says that "the

Applicant shall not commence construction,
as...defined..., until such time as construction financing
is completely in place.”
So, | think the real issue here is, they
are not going to be able to start construction un til

construction financing is in place. And, the rec ord
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clearly shows that, without an approved PPA, that
sufficient to make the lenders happy, as Mr. Need
said -- had responded to my question earlier toda
won't be building anything. So, I think this is
self-regulating, to some extent. That these were

of the "belt and suspenders".

But the bottom line is, without the

approved financing, which they can't start constr
without, nothing's going to happen. And, the fin
includes a adequate PPA that will make their lend
happy. So, | think we're pretty safe here. And,

it also addresses most of the concerns raised by

Counsel.

MR. IACOPINO: Mr. Harrington is

correct, that, as a practical matter, the previou
paragraph, in the real world, will -- they have t

the approval from the Site Evaluation Committee b
they're going to get their money to build. Howev
for some reason, they had obtained their construc
financing before, | anticipate they would file th
approved PPA and whatever -- and the additional
information required by (i) through (iv) with the
Evaluation Committee. Upon doing that, they woul

to commence construction of the Project. If the

s
leman had
y, they
sort of

all kind

uction
ancing
ers

| think

Public
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tion

Site
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Site
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Evaluation Committee then determines that "well, wait a
minute, we need to have you come in here for furt her
proceedings for one reason or another”, that's wh at --
that's the way it would happen, just by the readi ng of

this particular section of the Certificate.
DIR. SCOTT: Thank you.

CHAIRMAN BURACK: Thank you. And,

again, | had mentioned earlier, maybe we would ne edto
separately amend this provision to replace "Subco mmittee"”
with "Committee” but | think that the motion that we
adopted earlier to provide us with general abilit y to make
necessary changes to conform, to update, provides us with
the authority to change the references to "Subcom mittee"

to the "Committee" itself.

Okay. | believe we have now addressed
all of the issues and concerns raised by the Coun sel for
the Public with respect to this proceeding.

Is there anything else that any members
of the Committee wish to raise with respect to th is
matter?

(No verbal response)

CHAIRMAN BURACK: Attorney lacopino, do
you have anything further?

MR. IACOPINO: No.
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CHAIRMAN BURACK: Okay. Again, justto

summarize. We have deliberated today. We have t aken
votes on motions that will be incorporated into a written
order and amended Certificate. And, we are instr ucting
our counsel to undertake drafting of those revisi ons as
expeditiously as possible. The expectation is th at the
drafting process and subsequent review and execut ion

process by the members of the Committee will take
approximately two weeks from today. So, we would
anticipate being able to issue an updated Certifi cate and
amended order by approximately the 17th of June.
If there is nothing further to come
before us today, we stand adjourned. Thank you.
(Whereupon the hearing and deliberations

were adjourned at 12:55 p.m.)
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