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 1 P R O C E E D I N G 

 2 CHAIRMAN BURACK:  Good morning,

 3 everyone.  And, again, welcome to a public meetin g of the

 4 New Hampshire Energy Facility Site Evaluation Com mittee.

 5 My name is Tom Burack, and I serve as the Commiss ioner of

 6 the State's Department of Environmental Services.   And,

 7 pursuant to the statute, RSA 162-H, I also serve as

 8 Chairman of the Site Evaluation Committee.

 9 I would now like to ask all of the

10 members who are present here today if they would please

11 introduce themselves, starting from my far right.

12 DIR. NORMANDEAU:  Glenn Normandeau,

13 Director of Fish & Game.

14 DIR. STEWART:  Harry Stewart, Director

15 of Water Division, Department of Environmental Se rvices.  

16 DIR. MORIN:  Joanne Morin, Director of

17 the Office of Energy & Planning.

18 DIR. SCOTT:  Bob Scott, Director of the

19 Air Resources Division, with the Department of

20 Environmental Services.  

21 CMSR. BELOW:  Clifton Below, one of

22 three Public Utility Commissioners.

23 VICE CHAIRMAN GETZ:  Tom Getz, Chairman

24 of the Public Utilities Commission, and Vice Chai r of this
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 1 Committee.

 2 DIR. MUZZEY:  Elizabeth Muzzey, Director

 3 of Historical Resources and the Department of Cul tural

 4 Resources.  

 5 CMSR. IGNATIUS:  Amy Ignatius,

 6 Commissioner with the PUC.

 7 DIR. SIMPKINS:  Brad Simpkins, Interim

 8 Director of Division of Forests & Lands.  

 9 MR. HARRINGTON:  Michael Harrington, New

10 Hampshire PUC.  

11 CMSR. BALD:  George Bald, Commissioner,

12 Department of Resources & Economic Development.

13 CHAIRMAN BURACK:  Good morning.  We're

14 now ready to proceed to what is actually the seco nd agenda

15 item for today.  And, what I'd like to do first i s

16 announce the docket number, which is Docket Numbe r

17 2011-02, Petition for Jurisdiction Over Renewable  Energy

18 Facility Proposed by Antrim Wind Energy, LLC.  Th ere is

19 now a procedural matter for the Public Utilities

20 Commission to address.

21 VICE CHAIRMAN GETZ:  I move that, for

22 the members of the Public Utilities Commission, t hat we

23 designate Mike Harrington as the engineer to part icipate

24 on behalf of the PUC in this proceeding.
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 1 CMSR. BELOW:  I second the motion.  

 2 CMSR. IGNATIUS:  I concur.

 3 VICE CHAIRMAN GETZ:  I note that the

 4 motion carries unanimously.

 5 CHAIRMAN BURACK:  Very good.  Thank you.

 6 I also would like to introduce, sitting to my rig ht, is

 7 Attorney Michael Iacopino, who serves as legal co unsel to

 8 the Committee for purposes of this proceeding.

 9 MR. IACOPINO:  Good morning.

10 CHAIRMAN BURACK:  I'm going to first

11 provide some history and background relating to t his

12 matter.  On February 10, 2011, the Committee rece ived a

13 letter from Gordon Webber, Chairman of the Board of

14 Selectmen of the Town of Antrim, Hillsborough Cou nty, New

15 Hampshire, requesting, on behalf of the Selectmen , that

16 the Committee take jurisdiction of the review, ap proval,

17 monitoring, and enforcement of compliance in the planning,

18 siting, construction, and operation of a renewabl e energy

19 facility proposed to be developed by Antrim Wind Energy,

20 LLC, and located in the Town of Antrim. 

21 On March 11, 2011, Antrim Wind Energy,

22 LLC, the Petitioner, filed a Petition for Jurisdi ction

23 Over Renewable Energy Facility Proposed by Antrim  Wind

24 Energy, LLC, we will refer to that as the "Petiti on".
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 1 Antrim Wind Energy, LLC, proposes to site, constr uct, and

 2 operate wind turbine facilities, which we will re fer to as

 3 the "Facility", to be located in the northwest po rtion of

 4 the Town of Antrim from the east summit of Tuttle  Hill to

 5 the flank of Willard Mountain to the west.  The P etitioner

 6 asserts that the Facility will be located on a mo stly

 7 contiguous ridgeline running east northeast to we st

 8 southwest, and nearly parallel to New Hampshire R oute 9,

 9 which is approximately three-quarters of a mile t o the

10 north.

11 The Petitioner also asserts that the

12 Facility may consist of ten turbines in the 2-meg awatt

13 size class.  The facility is expected to have an installed

14 nameplate capacity of greater than 5 megawatts, b ut less

15 than 30 megawatts.  The Petition also asserts tha t the

16 Petitioner expects to file a full application for  a

17 Certificate of Site and Facility prior to the end  of 2011.

18 On April 15, 2011, the Committee

19 received a petition signed by more than 100 regis tered

20 voters of the Town of Antrim requesting the Commi ttee to

21 assert jurisdiction over the Project pursuant to RSA

22 162-H.  I should also note that the Committee has , in

23 addition, received a petition signed by more than  100

24 registered voters of the Town of Antrim opposing
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 1 jurisdiction.

 2 On April 20, 2011, the Committee

 3 received a second letter from the Town of Antrim Select

 4 Board, signed by the Board Chairman, Michael Gene st,

 5 reiterating the Town's request for the Committee to assert

 6 jurisdiction.

 7 On April 20, 2011, the Attorney General

 8 appointed Senior Assistant Attorney General Peter  Roth to

 9 serve as Counsel for the Public in this docket.  Counsel

10 for the Public has filed a response to the Petiti on for

11 Jurisdiction, asserting that the matter may not y et be

12 ripe for the Committee to assert jurisdiction.  

13 And, again, I apologize, Attorney Roth,

14 I neglected to introduce you earlier.  But this i s

15 Attorney Roth, Counsel for the Public.

16 The Committee's authority to hear and

17 determine the Petition is set forth at RSA 162-H: 2, XII,

18 and RSA 162-H:4, I, and New Hampshire Code of

19 Administrative Rules, Site 203.01.

20 Notice of the Committee's consideration

21 of this docket was published in the New Hampshire  Union

22 Leader  on March 24, 2011, and in the Monadno ck Ledger

23 Transcript  on April 11 -- I'm sorry, on April 1, 2011.

24 The Committee has received 19 Motions to
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 1 Intervene from the following parties:  And, as I name

 2 these parties, I would simply ask, if there is so mebody

 3 here, actually, the individuals themselves, or so mebody

 4 here representing any of these entities, if they would

 5 please just identify themselves.  First, is the A ntrim

 6 Planning Board.  Is there someone here on behalf of the

 7 Antrim Planning Board?  

 8 MS. PINELLO:  Martha Pinello, a member

 9 of the Antrim Planning Board. 

10 CHAIRMAN BURACK:  Martha Pinello?  

11 MS. PINELLO:  P-i-n-e-l-l-o.

12 CHAIRMAN BURACK:  Thank you.  Second is

13 the Harris Center for Conservation Education?  

14 MR. FROLING:  Stephen Froling.  I'm the

15 Corporate Counsel of the Harris Center.

16 CHAIRMAN BURACK:  Thank you, sir.  The

17 Audubon Society of New Hampshire?  

18 MS. VON MERTENS:  Francie Von Mertens,

19 Sanctuary & Land Management Committee, New Hampsh ire

20 Audubon.

21 CHAIRMAN BURACK:  Thank you.  Gordon

22 Webber?

23 (By show of hand.) 

24 CHAIRMAN BURACK:  Thank you.  Robert L.
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 1 Edwards?  

 2 (By show of hand.) 

 3 CHAIRMAN BURACK:  Thank you.  Brian, I

 4 apologize if I don't pronounce this correctly, an d I hope

 5 you all will correct me on any mispronunciations,  Brian

 6 Beihl and Jeanmarie White?  

 7 MR. BEIHL:  Brian Beihl is here.

 8 Jeanmarie White is not.

 9 CHAIRMAN BURACK:  Thank you, sir.

10 Barbara Gard?  

11 MS. GARD:  Yes.

12 CHAIRMAN BURACK:  Thank you.  Mary

13 Allen?

14 MS. ALLEN:  Here.

15 CHAIRMAN BURACK:  Thank you.  James

16 Hankard?  

17 MR. BLOCK:  Richard Block for James

18 Hankard, B-l-o-c-k.

19 CHAIRMAN BURACK:  Thank you.  Mr. Block,

20 you and Loranne Block also are --

21 MR. BLOCK:  Are present, yes.

22 CHAIRMAN BURACK:  You are also both

23 present.  Thank you.  All right.  Spencer Garrett ?  

24 MR. BLOCK:  Also Richard Block for
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 1 Spencer Garrett.

 2 CHAIRMAN BURACK:  Mark Schaefer and

 3 Brenda Schaefer?  

 4 MR. BLOCK:  Ditto.

 5 CHAIRMAN BURACK:  Thank you, sir.

 6 Samuel E. Apkarian and Michele D. Apkarian?

 7 MR. BLOCK:  One more.  

 8 CHAIRMAN BURACK:  Okay.

 9 MR. BLOCK:  Yes.

10 CHAIRMAN BURACK:  Thank you, Mr. Block.

11 Keith Klinger and Julie Klinger?  

12 MR. KLINGER:  Julie is not here.

13 CHAIRMAN BURACK:  But that is Keith

14 Klinger?  

15 MR. KLINGER:  Yes.

16 CHAIRMAN BURACK:  Thank you, sir.  Elsa

17 Voelcker?

18 (By show of hand.) 

19 CHAIRMAN BURACK:  Thank you.  Annie Law? 

20 (By show of hand.) 

21 CHAIRMAN BURACK:  Thank you.  Robert A.

22 Cleland?  

23 (By show of hand.) 

24 CHAIRMAN BURACK:  Thank you.  Janice D.
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 1 Longgood?  

 2 MS. LONGGOOD:  Here.

 3 CHAIRMAN BURACK:  Thank you.  And, Maria

 4 J. -- Marie J. Harriman?

 5 MS. HARRIMAN:  Here.

 6 CHAIRMAN BURACK:  Thank you.  Are there

 7 any others who believe that they have filed paper s seeking

 8 to intervene in this matter whose name I did not already

 9 state?

10 (No verbal response) 

11 CHAIRMAN BURACK:  Very good.  Thank you.

12 There is just an important procedural matter that  I want

13 to just bring to everybody's attention now, becau se you

14 may not all be familiar with the concerns that we  have.

15 In any matter involving the Site Evaluation Commi ttee,

16 these matters are quasi-judicial proceedings.  An d,

17 accordingly, we must ask that there be no communi cations

18 on the part of any parties, either already direct ly

19 engaged or seeking to intervene in this proceedin g, no

20 communications relating in any manner to do -- re lating in

21 any manner to the matters before us in this proce eding

22 with any members of the Committee during the pend ency of

23 this entire proceeding.  Those would be what are known as

24 " ex parte communications", and it would simply be
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 1 inappropriate for members of the Committee to hav e

 2 communications with members of the public or memb ers of

 3 the press about such matters.

 4 If you have any questions or concerns at

 5 any time about the proceedings, again, whether yo u're a

 6 member of the public or a member of the press, th e

 7 appropriate person whom to address all such queri es or

 8 concerns would be Michael Iacopino, legal counsel  to the

 9 Committee for purposes of this proceeding.

10 I also just want to remind folks that

11 it's helpful, if you are speaking, to speak into a

12 microphone.  I hope you all can hear me well enou gh in the

13 back.  But it can be difficult sometimes, I know,  for

14 people in the back, and also for folks sitting up  here, to

15 hear what is being said.

16 The Petitioner has filed a lengthy

17 omnibus response to the Motions to Intervene.  In

18 addition, the Committee has received a number of letters,

19 both in support of and against the Petition.  It is our

20 practice to take all communications that we recei ve,

21 whether in writing or via e-mails, and to provide  them to

22 the Secretary for the Committee, Jane Murray, and  she

23 posts those regularly on the SEC website, so that  all of

24 those documents are available for public viewing.
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 1 As a general matter, it is -- well,

 2 there are specific rules for how pleadings are to  be filed

 3 in these proceedings.  And, we just ask that, if you are

 4 engaged in the proceeding and determined to be an

 5 intervenor, that you follow those, those rules.

 6 I now have a statement that I just wish

 7 to share with everyone.  Which is that, after rev iewing

 8 the list of parties seeking to intervene in this

 9 proceeding, I determined that, due to my prior pe rsonal

10 and professional involvement, as well as, in some

11 respects, my ongoing personal involvement with on e of the

12 parties seeking to intervene in this matter, spec ifically

13 the Audubon Society of New Hampshire, that I shou ld

14 disqualify myself from this matter so as to avoid  any

15 potential appearance of impropriety.

16 Pursuant to RSA 162-H, the Vice Chair

17 serves as Chair when the Chair is otherwise unabl e to do

18 so.  And, accordingly, Tom Getz, the Chair of the  Public

19 Utilities Commission, will serve as Chair of this

20 proceeding for all purposes with respect to Docke t Number

21 2011-02.

22 So, with that, I will now excuse myself

23 and leave you, Mr. Chairman, to proceed.

24 CHAIRMAN GETZ:  Okay.  Good morning,
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 1 everyone.  Let me walk through how we're going to  conduct

 2 the proceeding this morning.  First, we'll allow the

 3 Petitioner to make a presentation through counsel

 4 outlining the proposed project.  I recognize that  we don't

 5 have a formal application before us at this time,  so it

 6 would be helpful to the Committee if the Petition er can

 7 provide us with information generally outlining t he

 8 proposed facility, including any information rega rding its

 9 size, location, timing, and, in general, give us a view of

10 what the Applicant expects to build.

11 Thereafter, we will open to the

12 Committee members the opportunity to ask question s of the

13 Petitioner.  And, those questions may be answered  by the

14 Petitioner or any of their technical consultants that may

15 be present.  Of course, before anyone speaks on t he record

16 today, for purposes of the transcript that's bein g put

17 together, that you please identify yourself for t he

18 record.  So, to the extent that the Petitioner ca n answer

19 questions today, would like to get them on the re cord.

20 There is -- hold open the possibility that we may  ask

21 questions be submitted in writing, and we'll trea t those

22 as data requests and set a deadline for a respons e.

23 Once we have concluded with questions

24 from the Committee, then we'll address the Petiti ons to
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 1 Intervene.  After we hear from the Applicant, we' ll hear

 2 from the Counsel for the Public, and then we'll g o through

 3 the list of the parties who have petitioned to in tervene.

 4 And, at that time, I would expect to hear briefly  the

 5 interests that are being affected and the basis f or the

 6 petition to intervene that's somewhat been set ou t in

 7 writing by some of the parties, but in various de grees of

 8 comprehensiveness by the parties.  And, we also b riefly

 9 want to hear what the -- that party's position is , whether

10 it's in favor or not in favor of the Committee ta king

11 jurisdiction of this, of this Project.  And, also  will

12 allow going back to the Petitioners, or anyone wh o has an

13 objection to a petition to intervene, then we'll allow the

14 opportunity to hear those, hear those objections.   And,

15 also, as in any proceeding, we'll allow the Petit ioners to

16 go last before we terminate the proceeding.

17 Let me note that the Order of Notice

18 that was issued on March 21st set out a deadline saying

19 "Any person wishing to intervene in the matter fi le a

20 motion to intervene on or before April 15th", and

21 objections were due by "April 21".  That Order of  Notice

22 also said "the Committee will consider motions to

23 intervene, if any are filed, and in [the] absence  of

24 intervention, may deliberate on the merits of the
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 1 [Petition] or may determine that further proceedi ngs are

 2 necessary."

 3 Of course, we've got numerous Petitions

 4 to Intervene.  I think it's unlikely that we'll b e in a

 5 position to deliberate on the merits of the Petit ion

 6 today.  I expect that what this proceeding will b e is a

 7 procedural hearing, and that what will be coming out of

 8 this procedural hearing or prehearing conference will be

 9 an establishment of a process for making the ulti mate

10 decision on the merits of whether to take jurisdi ction of

11 this Project.

12 And, I'll note as well for the record,

13 Mr. Burack covered some of this, but there was a petition

14 on February 10 by the Town of Antrim that was sup plemented

15 on April 21st.  There's the March 11 Petition by Antrim

16 Wind Energy, LLC.  And, there's also a document, and it's

17 styled as a "Petition by 100 voters of the Town o f

18 Antrim".  And, all three of those petitions quali fy under

19 the statute 162-H:2, Subsection VII(g) and Subsec tion XI.

20 So, with that, start with the Petitioner

21 for the Antrim Wind Energy, if it could make an a ppearance

22 for the record, and please give us the overview o f the

23 Project that's being considered.

24 MS. GEIGER:  Thank you, Mr. Chairman.
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 1 For the record, I'm Susan Geiger, from the law fi rm of Orr

 2 & Reno, here in Concord.  I represent Antrim Wind  Energy,

 3 LLC, the Petitioner.  With me today from Orr & Re no are my

 4 colleagues Rachel Goldwasser, who is seated to my

 5 immediate left, and also Richard Uchida, an attor ney from

 6 Orr & Reno, who is seated -- well, he just introd uced

 7 himself.  To Attorney Goldwasser's immediate left  is Jack

 8 Kenworthy, from Antrim Wind, and to Attorney Uchi da's

 9 immediate left is John Soininen of Antrim Wind.  Also,

10 another representative of Antrim Wind present tod ay is

11 Peter Mara, I believe he's seated toward the back  of the

12 room.

13 Mr. Chairman, would you like us to

14 proceed or would you take other appearances?

15 CHAIRMAN GETZ:  Well, let's hear from

16 the Antrim Wind first.

17 MS. GEIGER:  Thank you very much.

18 Antrim Wind Energy, LLC, appreciates the opportun ity to

19 speak this morning on behalf of its Petition for

20 Jurisdiction in this docket.  As the Chair has re cognized,

21 there are three Petitioners here today asking for  the SEC

22 to assert jurisdiction over the Project.  As by w ay of

23 background, I would note for the Committee that t he

24 project attributes have been listed in the Petiti on that
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 1 we filed back in March.  I think, for ease of ref erence,

 2 if you have the Petition before you, you may want  to refer

 3 to a map that was attached at the back of the Pet ition,

 4 which will show you the proposed location of the entire

 5 Project, as well as the particular components of it.

 6 Those components include proposed wind

 7 turbines, ten of them, in the 2-megawatt category , for a

 8 total of a 20 megawatt nameplate capacity for thi s

 9 facility.  As the Chair noted, because this facil ity is

10 lower than 30 megawatts and above 5 megawatts, th ere

11 exists the ability, under RSA 162-H:2, XII, the a bility of

12 petitioners to come before the Site Evaluation Co mmittee

13 to assert jurisdiction.  As the Committee is awar e, energy

14 facilities over 30 megawatts must come before the

15 Committee for approval.

16 The Petitioners here today are all

17 seeking the same thing.  We're seeking, the Petit ioners

18 who are seeking jurisdiction, are seeking regulat ory

19 certainty.  We're looking for certainty regarding  the

20 process and standards that will be used to evalua te the

21 Antrim Wind Project.  We're here today because th e Site

22 Evaluation Committee process under RSA 162-H prov ides that

23 certainty.  It provides specific timeframes and c riteria

24 for permitting a renewable energy facility.  It a lso
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 1 provides a fair, thorough, and comprehensive proc ess in

 2 which the project's impacts on the natural enviro nment,

 3 aesthetics, air and water quality, historic resou rces, and

 4 public health and safety will be evaluated, in an

 5 integrated and timely fashion, and in a process w here all

 6 interested parties are provided the opportunity t o present

 7 evidence or provide comments to the Committee for

 8 consideration.

 9 As the Committee is aware, today's

10 hearing is not about whether or not a Certificate  of Site

11 and Facility should be granted.  It's just about whether

12 or not the Site Evaluation Committee should exerc ise its

13 authority to assert jurisdiction over this facili ty.  The

14 arguments why we believe that action is appropria te are

15 set forth in our Petition filed March 11th.

16 Those arguments include briefly the

17 following:  As the Committee is aware, facilities  with a

18 nameplate capacity of less than 30 megawatts may be

19 certificated by the Committee under certain circu mstances,

20 and those circumstances are set out in the statut e.  The

21 statute, RSA 162-H:2, XII, provides that, if peti tions are

22 filed, such as the ones that have been filed, and  the

23 Committee determines that the facility requires a

24 certificate consistent with the findings of RSA 1 62-H:1,
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 1 then jurisdiction can be asserted.  We clearly be lieve the

 2 first criterion that I mentioned have been met.  

 3 As for the second criterion, it requires

 4 a little bit of analysis under the statute, so pl ease bear

 5 with me.  The statute that the Committee must loo k at is

 6 set out verbatim on Page 8 of Antrim Wind's Petit ion.

 7 And, the findings and purposes of 162-H:1 that th e

 8 Committee must look at include the following:  Th e

 9 Committee must look at whether or not the public' s

10 interest in maintaining a balance between the env ironment

11 and the need for new energy facilities in New Ham pshire

12 are implicated.  We believe we meet that criteria .

13 Clearly, under federal and state laws that encour age the

14 development and investment in renewable energy re sources,

15 such as New Hampshire's RPS statute, 362-F, renew able

16 energy facilities, like this project, clearly are  needed

17 in New Hampshire.

18 The other findings and purposes that the

19 Committee must look at under RSA 162-H include av oiding

20 undue delay in the construction of needed facilit ies.

21 That full and timely consideration of environment al

22 consequences be provided.  That developers of ene rgy

23 facilities provide full and complete disclosure t o the

24 public.  And, that the State ensures that constru ction and
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 1 operation of energy facilities is treated as a si gnificant

 2 aspect of land use planning in which all environm ental,

 3 economic, and technical issues are resolved in an

 4 integrated fashion.

 5 All of these purposes are clearly

 6 satisfied if the SEC invokes jurisdiction in this  case.

 7 Accordingly, Antrim Wind believes it has met all of the

 8 statutory prerequisites for enabling the Committe e to vote

 9 to assert jurisdiction here.

10 In addition to the statutorily

11 requirements -- the statutorily required criteria  that we

12 believe have been met, we believe that it's impor tant for

13 the Committee to consider additional policy matte rs that

14 would best be served by asserting jurisdiction.  Here, the

15 SEC provides a very thorough and comprehensive pr ocess, as

16 you well know.  But, in addition, the appellate r oute from

17 decisions of this body is much more streamlined t han the

18 appellate route from individual permits granted b y the

19 Department of Environmental Services, which under go an

20 additional layer of administrative review, and th en go to

21 the Superior Court before they go to the Supreme Court.

22 So, the appellate considerations, I believe, are very

23 compelling for a project such as this one for see king

24 review here at the SEC.
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 1 In addition, if the Commission --

 2 Committee were not to assert jurisdiction, then t he Antrim

 3 Wind Project would be subject to not just the ind ividual

 4 permits that must be obtained from the State agen cies, but

 5 would also be subject to local land use ordinance s and

 6 processes in the Town of Antrim.  Currently, the Town of

 7 Antrim does not have processes or standards in pl ace for

 8 the consideration of a project of this type.  Nor  do we

 9 believe that there are any -- any credible reason s to

10 believe that a fair process or standards would be

11 implemented any time soon.  

12 And, we understand and we recognize that

13 there have been assertions made to the Committee that the

14 Planning Board is beginning an ad hoc advisory co mmittee

15 process to develop a full ordinance for industria l wind

16 energy, and that it hopes to conclude this proces s with a

17 special town election either later on this year o r by

18 March of 2012, that will be a year from now.  How ever,

19 even in recognition of those intentions, our expe riences

20 in Antrim with this project, just for siting the met

21 tower, which typically isn't a problem in other

22 communities, leads us to be very concerned about the

23 representations about such an ordinance, and whet her or

24 not it would be passed, when it would be passed, and even
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 1 if it would be passed at all.

 2 Over the past two years, as I've

 3 indicated in our pleadings, this Project has been  involved

 4 with the Town of Antrim over its met tower siting .

 5 Currently, the issues regarding the met tower sit ing are

 6 the subject of two pending Superior Court cases.  Those

 7 are unrelated to the instant proceeding, and thos e cases

 8 can proceed on their own path.  In other words, t he SEC

 9 does not need to defer consideration of the juris dictional

10 question here until the Superior Court cases are fully

11 litigated and completed.  Those can go on on a se parate

12 track.

13 The reason I'm mentioning that is, given

14 the issues surrounding the siting of a met tower for the

15 past two years, we are very concerned and not con fident

16 that the Town of Antrim, even despite the best in tentions

17 of the majority of citizens, would actually be ab le to

18 complete and develop and institute an ordinance t hat would

19 enable the Antrim Wind Project to participate in a fair

20 process, which includes appropriate standards for  the

21 siting of wind energy facilities, administered by

22 officials who are familiar with the regulatory pr ocess.

23 And, with the Committee's permission,

24 what I'd like to do at this point is to turn to m y
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 1 colleague, Richard Uchida, so that he could give you some

 2 information about the processes within the Town a nd the

 3 issues within the Town of Antrim that the Project  has

 4 encountered thus far, just to give you a little b it more

 5 of an idea of what has transpired and, basically,  the

 6 reasons underlying our concerns about the Town's ability

 7 to actually go forward with developing and implem enting an

 8 ordinance.

 9 CHAIRMAN GETZ:  Please.

10 MR. UCHIDA:  Mr. Chairman, I'll try to

11 keep my voice up as much as possible.  And, if th e mike

12 doesn't make it over here -- I guess it does.  Co nsistent

13 with Attorney Geiger's presentation, she asked me  to

14 illustrate for you some of the issues that have o ccurred

15 in Antrim, to give you a flavor of what is happen ing

16 there.  Not to attribute fault, but to give you a  sense of

17 flavor of why we believe that the process here wo uld be a

18 more sound process.  And, I'll make these very qu ick, Mr.

19 Chairman.

20 During the time that we've been down in

21 front of Antrim, which has been for about two yea rs now,

22 there has been, for example, a failure of the Bui lding

23 Inspector to provide reasons for the denial of a building

24 permit, despite an ordinance requiring the identi fication
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 1 of reasons for a denial.  Why is that significant ?  Well,

 2 it defines what you then have to seek for relief from an

 3 ordinance before the ZBA.  It sets in motion cert ain

 4 deadlines for appealing decisions of the Building

 5 Inspector.  That failure has led to one of the tw o

 6 lawsuits, and is a collateral issue in a second l awsuit.  

 7 There was a failure or an inability to

 8 provide the Zoning Board with certain corresponde nce from

 9 the Select Board prior to a hearing, which happen ed to

10 favor Antrim Wind Energy, while at the same time providing

11 the ZBA with correspondence that was late, that

12 coincidentally opposed Antrim Wind Energy.

13 Antrim Wind Energy was advised to seek

14 variance relief under a wrong section or arguably  wrong

15 section of the ordinance, and it spent a year in that

16 quest and has led to the second of two lawsuits.

17 In connection with some ordinance

18 amendments which were put forward to try to get t he Town

19 to vote on whether there ought to be industrial w ind

20 energy regulations in town, there was a failure t o meet

21 certain deadlines and to properly post hearings o n the

22 proposed ordinance amendments dealing with wind

23 facilities.  It, unfortunately, led to the remova l of

24 those ordinance amendments from the Town Ballot, and
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 1 denying the Town the ability to vote on the matte r.

 2 And, then, of late, a new Planning Board

 3 reversed the prior actions of an old Planning Boa rd on

 4 these ordinance amendments that have been passed on to the

 5 Select Board for a Special Town Meeting, without proper

 6 legal notice that they were going to do that, wit hout

 7 notice to at least one of its members, who is ent itled to

 8 vote on the matter, and in violation, at least in  our

 9 belief, of a statute which passes control of thos e

10 amendments to the Select Board, once the Planning  Board

11 votes to submit them to the Select Board for a to wn

12 meeting in the future.

13 My point or our point is this.  I don't

14 think that anyone in Antrim is sitting there sort  of

15 rubbing their hands together with evil intent say ing

16 "let's make this process a mess."  And, whether y ou agree

17 or disagree with us or the intervenors, I think t hat what

18 you've seen, as a result of both the petitions th at have

19 been filed in front of you, as well as what you'r e going

20 to hear today, is that the most important thing t hat can

21 happen here is careful consideration of this proj ect on

22 the merits.

23 We don't want to be in a situation like

24 we are arguably right now, where a procedural mis hap
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 1 causes a project consideration to sort of veer of f course.

 2 What has become apparent to us is that the integr ity of

 3 the process needs to be great in order for the me rits of

 4 this Project to be reached.  And, we see the SEC' s

 5 assertion of jurisdiction over the Project here a s being

 6 the most helpful way to address the actual merits  of the

 7 Project.

 8 And, with that, I'm happy to answer any

 9 questions you might have, but turn it back over t o

10 Attorney Geiger for the remainder of her comments .

11 CHAIRMAN GETZ:  Thank you.

12 MS. GEIGER:  Thank you, Mr. Uchida.  The

13 lack of process and standards in the Town of Antr im for

14 considering this facility or for this type of fac ility is

15 one of the main reasons that we are here today.  Moreover,

16 it's clear, I'm sure it's clear to the Committee that, and

17 based on the filings that have been made thus far , that

18 there is a lack of unanimity within the Town of A ntrim

19 over whether the Committee should assert jurisdic tion and

20 about the Project in general.  And, I believe it' s

21 precisely for this type of situation where we fin d

22 ourselves today that the Legislature provided the  Site

23 Evaluation Committee with the authority to assert

24 jurisdiction over facilities such as this one.  W e've done
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 1 some legislative history research, and attached t o the

 2 Petitioner's response to some of the intervention

 3 petitions, we've provided some of it.  And, the

 4 legislative history reveals an intent on the part  of the

 5 Legislature for the SEC to assert jurisdiction ov er

 6 smaller energy facilities that may be "blocked" a t the

 7 local level, for whatever reason; either blocked because

 8 there's a lack of process for adequately consider ing them

 9 or blocked because of local opposition.

10 Antrim Wind is facing that situation

11 here, as outlined in Mr. Uchida's comments.  And,

12 therefore, we respectfully ask the SEC to assert

13 jurisdiction, just as it did in the Lempster Wind  case.

14 In the Lempster case, we note that the Committee voted to

15 assert jurisdiction over that 24 megawatt project , absent

16 the filing of a full application for a Certificat e of Site

17 and Facility.  I know that there has been some co mments

18 filed, I believe from the Public Counsel, as well  as some

19 of the other potential intervenors have asserted,  that,

20 before the Committee can make a decision on juris diction,

21 it must have before it a fully completed applicat ion for a

22 Certificate of Site and Facility.  We submit that 's an

23 erroneous position.  There's nothing in RSA 162-H  that

24 requires a filing of a full application, which, a s the
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 1 Committee members know, is a substantial undertak ing.  I

 2 believe that, you know, the records in the Lempst er, the

 3 Noble, and the Groton Wind cases speak for themse lves, in

 4 terms of the amount of information that would be required

 5 for such a filing.  That's an onerous undertaking , I

 6 believe, and I think it's illogical for it to be required

 7 here.  This is, again, a procedural matter that c an be

 8 best addressed and well addressed at this junctur e without

 9 the need for a full-blown application.

10 We understand and we respect the

11 differing opinions expressed about the process an d Project

12 thus far.  However, as we've stated numerous time s, we

13 believe RSA 162-H provides a comprehensive, rigor ous, and

14 timely process for addressing all of those variou s

15 opinions in a fair and structured manner.

16 And, most importantly, although it's not

17 an outcome-driven process at all, the process und er RSA

18 162-H provides certainty to all parties and parti cipants,

19 regarding the process, the standards, and the oth er

20 matters to be considered in this Project.  It als o -- it

21 also, I believe most importantly, assures that th e Project

22 will be reviewed in a thoughtful and impartial ma nner by

23 State officials who have acquired expertise in wi nd energy

24 siting issues by virtue of evaluations of three o ther wind
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 1 energy projects over the past few years.  Invokin g the SEC

 2 process under RSA 162-H is the best way to ensure  that the

 3 Antrim Wind Project is thoroughly vetted, and tha t all

 4 interested parties are fairly heard and considere d.  

 5 We'd be happy to answer any questions

 6 about the Project itself or any of the legal or p olicy

 7 issues that I've presented in my introductory com ments.

 8 And, I thank the Committee for allowing me to pre sent

 9 them.

10 CHAIRMAN GETZ:  Questions from the

11 Committee at this point?  Commissioner Below.

12 CMSR. BELOW:  Thank you, Mr. Chairman.

13 Could you just explain what the current status of  the

14 meteorological tower is?

15 MS. GEIGER:  I'm going to have to defer

16 to Attorney Uchida for that.

17 MR. UCHIDA:  By way of background,

18 Mr. Below, the met tower was put up pursuant to a  building

19 permit issued by the Town in October of '09, and has been

20 up since November of 2009.

21 I'm not sure if your question also sort

22 of encompasses the lawsuits, but I will say that there are

23 two lawsuits that have emanated as a result of th at met

24 tower.  
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 1 But I'll stop and ask you if you want to

 2 know about those or simply are asking about the s tatus of

 3 the met tower today?

 4 CMSR. BELOW:  Well, in the first

 5 instance, I want to know the physical status, bec ause

 6 Ms. Geiger referred to the fact that it wasn't re ally

 7 relevant to this proceeding.  But I presume that you need

 8 the data from the meteorological tower to complet e design

 9 and planning for the Project.  But you've been ab le to do

10 that, because you've actually been collecting the  data

11 from the met tower?

12 MR. UCHIDA:  That's correct.

13 CMSR. BELOW:  But, with regard to the

14 lawsuits, I think you said that one was related t o, well,

15 some process issues, both about the initial denia l of a

16 building permit and lack of reasons.  I think it would be

17 helpful just if you explain a little bit more abo ut those

18 lawsuits, who initiated which one and what they a re

19 seeking as an outcome?

20 MR. UCHIDA:  Right.  Thank you.  There

21 is one lawsuit in Hillsborough County Superior No rth

22 entitled " Richard and Loranne Block versus Town of

23 Antrim".  In that lawsuit, Antrim Wind is an intervenor.

24 And, that challenges the grant of a height varian ce to the
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 1 met tower by the Zoning Board.  That is, the Zoni ng Board

 2 granted a variance for the met tower to be at 198  feet,

 3 where the ordinance would otherwise limit it to 1 50 feet.

 4 And, I think, as noted by Public Counsel, that ca se is

 5 scheduled to go to trial at the end of May.  And,  the

 6 issue on appeal to the trial court is whether the  ZBA

 7 properly granted that height variance based on th e

 8 evidence before it.

 9 There is a second lawsuit, which has

10 been brought by Antrim Wind Energy, as the Petiti oners,

11 against the Town of Antrim.  In that case, what h appened

12 is that the Planning Board granted site plan appr oval for

13 the met tower.  In the process of granting site p lan

14 approval for the met tower, the Planning Board ru led that

15 the met tower was a public utility under the Antr im

16 ordinance, not under PUC law, but under the Antri m

17 ordinance, and that the met tower qualified as a structure

18 that was not subject to the height requirements i n the

19 ordinance.  That particular ruling was appealed t o the

20 Zoning Board of Adjustment.  The Zoning Board rev ersed the

21 Planning Board on those rulings, and we have appe aled the

22 reversal of those rulings to the Hillsborough Cou nty

23 Superior Court.  Both of those cases have been

24 consolidated together and are scheduled for trial  at the
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 1 end of May.  And, obviously, in the first case, i f the

 2 height variance was improperly granted, I would s uspect

 3 that the Blocks would want ultimately the met tow er to

 4 come down.  In the second case, we have asked the  Court to

 5 affirm the Planning Board's rulings on its proper

 6 interpretation of the ordinance, and, if granted,  would

 7 sustain the proper grant of site plan approval to  the met

 8 tower.

 9 CMSR. BELOW:  Sort of irregardless of

10 the ZBA's variance, is that correct?  I mean, the  second

11 suit, if Antrim Wind prevails, would moot the oth er

12 question on the variance?

13 MR. UCHIDA:  Right.  Actually, if you

14 think about it, outcomes in either of those suits  would

15 probably, you know, moot the other.  In other wor ds, if

16 the height variance were properly granted, the ca se is

17 over.  And, likewise, if the Court determined tha t,

18 indeed, it was a public utility and is exempt fro m the

19 height requirements of the ordinance, the case wo uld be

20 over.

21 CMSR. BELOW:  And, a final question.

22 Ms. Geiger, I think you've represented that you d o not

23 believe that the Town of Antrim has in place the

24 appropriate zoning and/or site plan review regula tions to
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 1 adequately review this Project or to properly rev iew it,

 2 and that's partially in reference to an enabling statute

 3 that the State has, which has to do with the vote  that

 4 wasn't taken, on amending one or both of those or dinances.

 5 Could you just elaborate a little bit more on wha t you

 6 perceive to be the inadequacies of the local proc ess and

 7 procedures?

 8 MS. GEIGER:  I may need to defer to

 9 Mr. Uchida on that as well.  But my understanding  is that,

10 at the present time, there are no ordinances or p rocesses

11 in place for the consideration of a wind energy f acility.

12 That the Town has indicated an intent to develop an ad hoc

13 committee of some sort to get together to try to develop

14 an ordinance, and then to try to convene either a  Special

15 Town Meeting or a regular Town Meeting to enact a n

16 ordinance.  But that hasn't happened thus far.

17 MR. UCHIDA:  And, if I may, Mr. Below,

18 in furtherance of that answer, there certainly ar e site

19 plan regulations in town.  They don't address a w ind

20 facility specifically.  So, you can imagine just the

21 general site plan regulatory scheme that is in to wn to

22 evaluate this.  What will happen with this ad hoc

23 committee, if I may, is that we're going to end u p with an

24 ordinance that is designed around a particular pr oject and
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 1 a particular project.  And, that sort of runs afo ul of the

 2 spirit of both state and federal law, in that onc e a

 3 project manifests itself, ordinances, regulations , rules

 4 on how that project ought to be developed can't t hen be

 5 changed, you know, mid process once this occurs.  The idea

 6 of local control is best argued when you've got a  scheme

 7 already in place that can deal with these project s

 8 comprehensively.  We, unfortunately, don't have t hat in

 9 Antrim, and what will be developed will be very p roject

10 specific and site specific, which, frankly, we qu estion

11 the legitimacy of that ordinance.

12 CMSR. BELOW:  Okay.  Thank you.

13 CHAIRMAN GETZ:  Other questions?

14 Commissioner Ignatius.

15 CMSR. IGNATIUS:  Thank you.  Attorney

16 Geiger, there's -- in your opening, you said that  the

17 Company had planned on "ten 2-megawatt turbines",  correct?

18 MS. GEIGER:  Right.  Yes.

19 CMSR. IGNATIUS:  In the Petition, there

20 is some reference to exploring the idea of 3-mega watt

21 turbines.  What's the status of that today?

22 MS. GEIGER:  I'm going to defer to Jack

23 Kenworthy on that question.  He's one of the exec utive

24 officers of Antrim Wind.

                 {SEC 2011-02}  {04-22-11}



    40

 1 CMSR. IGNATIUS:  Thank you.  

 2 MR. KENWORTHY:  Thank you very much.  My

 3 name is Jack Kenworthy from Antrim Wind Energy.  We are,

 4 at this time, considering a number of different t urbine

 5 models.  I think, as you note, if it were ten tur bines

 6 that were 3-megawatt turbines, I think that would  put us

 7 at 30 megawatts, which would statutorily bring us  in front

 8 of the Site Evaluation Committee.  I think the is sue in

 9 that situation is that, with the larger turbines,  larger

10 rotor diameters are generally in place, which req uire

11 greater distances between the turbines on the rid geline,

12 so that we wouldn't, in fact, be looking at ten 3 -megawatt

13 turbines, but, if we did go down that route, it w ould be

14 some lesser number.  And, we're still in the proc ess, as

15 we continue to gather wind data from the site and  evaluate

16 the different environmental conditions, as well a s the

17 interconnection issues to PSNH transmission facil ities

18 that are located nearby, to try and optimize a fi nal

19 project size.  But, certainly, in those considera tions, we

20 are looking at 2-megawatt machines, we're looking  at 2.3s,

21 2.5s, and perhaps even some 3-megawatt machines.

22 CMSR. IGNATIUS:  A follow-up.  Then, the

23 map that we've been shown that has locations, and  they're

24 called "proposed turbine locations", are not fina lized or
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 1 fixed at this point, is that correct?

 2 MR. KENWORTHY:  They are not final or

 3 fixed, no.  

 4 CMSR. IGNATIUS:  Thank you.

 5 CHAIRMAN GETZ:  Other questions?  Mr.

 6 Iacopino.

 7 MR. IACOPINO:  Can you tell the

 8 Committee please, is the met tower, the existing met

 9 tower, is that meant to be a permanent part of th e Project

10 or is that something that is scheduled to be dism antled

11 after you've done whatever testing you need to do ?

12 MR. KENWORTHY:  The current met tower is

13 located on Tuttle Hill, kind of all the way in th e

14 northeast part of the Project area.  The building  permit

15 that we obtained is for a maximum of three years.   So,

16 it's intended to be a temporary tower.  It's one of the

17 tilt-up 60-meter towers.  So, yes, it will be rem oved,

18 once the data has been collected.

19 MR. IACOPINO:  Does your plan call for

20 any construction of a permanent met tower in addi tion to

21 the turbines?

22 MR. KENWORTHY:  It does not at this

23 time.  But it's not to say that it may not in the  future.

24 CHAIRMAN GETZ:  Commissioner Below.
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 1 CMSR. BELOW:  A further question.  Sort

 2 of what -- can you say with some degree of confid ence what

 3 the range of -- sort of what the brackets of what  you

 4 expect a final application would encompass, in te rms of

 5 size of the Project, number of -- minimum/maximum  sort of

 6 size or number of tower sites?

 7 MR. KENWORTHY:  Sure.  You know, I think

 8 there are a lot of things that drive kind of proj ect size,

 9 and one of them is clearly the economics.  I thin k, when

10 we had originally started looking at this Project  back in

11 2009, we had considered a smaller project area.  I think,

12 as we kind of went through our evaluations of bot h the

13 wind data and some of the interconnection issues,  cost of

14 construction, you know, what's happening in the m arket, it

15 became apparent to us that the Project would not be able

16 to be economically completed if it just included a smaller

17 project area.  So, it then expanded to include ad ditional

18 lands, which kind of brought us up onto the flank  of

19 Willard Mountain, which you see on your maps ther e.  So,

20 we anticipate utilizing that, you know, kind of f ull

21 extent of the ridgeline from Willard through Tutt le,

22 Tuttle Hill.

23 The maximum project size, in terms of

24 megawatts of capacity that we're evaluating, will  be
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 1 23 megawatts.  And, that really is governed by ca pacity on

 2 PSNH lines.  So, our proposed point of interconne ction is

 3 a 34 and a half kilovolt line that's -- it's the 3140 X1

 4 line that runs through a right-of-way at the base  of

 5 Tuttle Mountain.  PSNH policy is that no more tha n

 6 24 megawatts of generation can be placed onto a 3 4 and a

 7 half kV line, and that X1 circuit, 3140 X1 circui t

 8 currently has about --

 9 (Court reporter interruption.) 

10 MR. KENWORTHY:  Oh, I'm sorry.  I

11 apologize.  Sorry.  The line is their 3140 X1 cir cuit,

12 which already has about just less than a megawatt  of

13 generation on it.  So, that is kind of the techni cal

14 maximum.  We don't anticipate that the Project wo uld ever

15 be large enough to warrant an interconnection to the 115

16 kilovolt line that also runs through that right-o f-way.

17 So, that would be our maximum.  We are studying t en

18 2.3-megawatt turbines in a configuration that wil l kind of

19 meet those requirements.

20 If we were to determine that we may be

21 able to get better performance out of seven 3-meg awatt

22 turbines, we may go to a configuration that looke d like

23 seven 3-megawatt turbines, still encompassing the  entire

24 ridge, you know, which would include about a mile  and a
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 1 half of new road to access the ridgeline, and the n about

 2 two and a half miles of actual ridgeline road, wi th

 3 interconnection facilities anticipated to be kind  of a

 4 direct tap right to the -- adjacent to the right- of-way.

 5 So, you know, between seven and ten

 6 turbines I think is the range across that ridge.  We have

 7 -- we lease just under 2,000 acres of property in  Antrim,

 8 as you can see on those maps, but that's full par cel

 9 leases.  We expect the kind of completed Project area,

10 including kind of physical impacts and buffers an d

11 setbacks, to be somewhere in the vicinity of 300 acres,

12 with direct impacts, in terms of roads, foundatio ns, work

13 pads, interconnection facilities, somewhere in th e

14 vicinity of 40 acres of direct impact.

15 CMSR. BELOW:  And, can you briefly

16 detail what permits you would expect to be seekin g from

17 either the state or federal government?

18 MR. KENWORTHY:  Sure.  We have TRC, we

19 have engaged as our -- they're Eolian's engineer and

20 environmental consultants.  We have been working with them

21 for more than a year now, starting back in, oh, J ohn can

22 maybe correct me if I'm wrong, but going back sev eral

23 months ago, we had initial scoping meetings with various

24 agencies in the state, including, and I think we have

                 {SEC 2011-02}  {04-22-11}



    45

 1 detailed some of this in our initial petition, bu t with

 2 U.S. Fish & Wildlife and New Hampshire Fish & Gam e, with

 3 Division of Historic Resources, and I forget all the names

 4 here, Natural Heritage Bureau, EPA, Army Corps, etcetera.  

 5 So, I think our expectation is that we

 6 would be completing studies that are commensurate  with

 7 other wind facilities in New Hampshire that have come

 8 before this Board.  We have submitted, in almost every

 9 case, kind of detailed study protocols to the age ncies for

10 their review, including, obviously, things like w etlands,

11 vernal pools, archeological and architectural stu dies,

12 avian radar studies, acoustic bat studies, and so me of

13 those studies -- many of those studies have comme nced and

14 are currently underway.  Additionally, we are, yo u know,

15 Army Corps again has been engaged on the wetlands  side.

16 Am I missing anything in particular?

17 So, I think, generally, we're looking,

18 and kind of a starting point for us was to kind o f

19 evaluate not just what the particular conditions of this

20 site are, but then also looking at what has been kind of

21 customary for wind facilities in the State of New

22 Hampshire that would be before the Board, in term s of

23 modeling what our study protocols are.

24 CHAIRMAN GETZ:  And, a general summary
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 1 of that is set forth on Pages 5 and 6 of the Peti tion

 2 filed on March 11?

 3 MR. KENWORTHY:  Yes.

 4 CHAIRMAN GETZ:  Mr. Harrington.

 5 MR. HARRINGTON:  Yes.  We've had -- in

 6 the past, we've had testimony on other projects t o the

 7 effect that, without the investment tax credits f rom the

 8 federal government, that "no wind project is prof itable".

 9 Do you agree with that that you need those?  And,  if so,

10 are we going to be up against some type of a hard  schedule

11 by the end of the year, when those 1603 funds are

12 scheduled to no longer be available?

13 MR. KENWORTHY:  Yes.  That's a fair

14 question.  I think, you know, as a wind facility

15 developer, if you never, you know, if you never s tarted to

16 do any work for the threat of the tax credits goi ng away,

17 we wouldn't see any wind projects.  It's obviousl y always

18 been a temporary kind of extension.  The Recovery  Act, in

19 2009, did extend the tax credit benefits through the end

20 of 2012.  We do not anticipate that this Project would be

21 eligible for a 1603 grant, obviously, which requi res

22 commencement of construction this year to the tun e of

23 5 percent of the kind of total capital of the Pro ject.

24 So, it is not our plan that we would submit for a  1603
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 1 grant.

 2 But, certainly, there are risks

 3 associated with the sunset, if they are not exten ded, of

 4 Production Tax Credits or Investment Tax Credits,  which

 5 are currently set to expire at the end of 2012.  I think

 6 it's reasonable to assume that they will be conti nued in

 7 some form.  They have been, certainly, for a good  long

 8 time now, since the early '90s, with pretty broad

 9 bipartisan support.  And, so, we're kind of opera ting to a

10 certain extent under the -- you know, that they m ay be

11 extended.  But, from our perspective also, I mean , timing

12 is important, for a variety of reasons, to be abl e to kind

13 of have kind of clear targets, you know, to advan ce the

14 Project, so that we can internally assess the ris k of

15 whether or not various, you know, incentive progr ams may

16 be available or when we're kind of looking at tur bine

17 supply agreements, power purchase agreements and other

18 things that really substantially impact a project 's

19 viability.

20 MR. HARRINGTON:  Yes.  I guess, but to

21 make it -- if it's clear, what you're saying is t hat, if

22 the 1603 Investment Tax Credit or the tax grants were not

23 available for your project because it wasn't suff iciently

24 gone forward by the end of year, that you could s till
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 1 proceed if the Production Tax Credit stayed in pl ace?

 2 MR. KENWORTHY:  Yes.  That's right.

 3 MR. HARRINGTON:  Okay.  Thank you.

 4 CHAIRMAN GETZ:  Other questions?

 5 (No verbal response) 

 6 CHAIRMAN GETZ:  Okay.  Hearing nothing,

 7 then we'll move onto the Town of Antrim.  Who is speaking

 8 on behalf of the Town?  

 9 MR. GENEST:  Mr. Chairman, members of

10 the Commission, thank you for hearing us today.  My name

11 is Michael Genest and I am Chairman of the Antrim  Board of

12 Selectmen.  First, I would like to outline you a brief

13 history of how we arrived in front of you today.  Just

14 over two years ago, April 2nd, 2009, the Antrim P lanning

15 Board held a public hearing to hear the conceptua l concept

16 for a wind farm in Antrim.  

17 (Court reporter interruption.) 

18 MR. GENEST:  Since that time -- is that

19 better?  

20 CHAIRMAN GETZ:  Yes. 

21 MR. PATNAUDE:  Yes. 

22 MR. GENEST:  Since that time, over 25

23 meetings of either the Planning Board or the ZBA have

24 discussed this issue in one form or another.  The  Town is
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 1 currently a defendant in two lawsuits on decision s made by

 2 the Zoning Board of Adjustment on the application  to erect

 3 a meteorological tower for data collection; one f rom

 4 residents and one from the Applicant.  If the SEC  does not

 5 take jurisdiction, this Project will most likely result in

 6 further lawsuits, possibly including disagreement s and

 7 lawsuits between local boards.

 8 To date, there have been three surveys

 9 conducted, with the Town conducting two of the su rveys and

10 -- to try and determine the will of the majority of the

11 Town.  The first was conducted at the March 2010 Town

12 Meeting, with 93 voters responding to the survey,

13 resulting in 69 percent in favor of wind towers i n the

14 Rural Conservation District.  The second survey w as

15 conducted during the March 2011 elections, with 5 33 voters

16 responding, with 63.2 percent in favor of wind to wers.

17 Antrim Wind Energy contracted with American Resea rch Group

18 to perform a town wide survey and received 416 re sponses,

19 with 76 percent in favor of the wind energy facil ity.

20 The Antrim Board of Selectmen would like

21 to strongly urge the New Hampshire Site Evaluatio n

22 Committee to accept jurisdiction over Docket Numb er

23 2011-02, Antrim Wind Energy, LLC, for the followi ng

24 reasons:  (1) Antrim's land use boards are compro mised
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 1 [comprised? ] of elected volunteers who are not experienced

 2 in projects of this magnitude or have the require d

 3 technical knowledge necessary.  Antrim's land use  boards

 4 have been aware of the potential of a wind energy  facility

 5 being built in town for over two years.  The firs t

 6 conceptual presentation was made to the Antrim Pl anning

 7 Board back on April 2nd, 2009, and could have wri tten

 8 ordinances and regulations in this time.  To date , this

 9 has not happened, nor does it seem likely to happ en in the

10 near future.

11 (2)  The Planning Board, prior to the

12 2011 elections, had voted to endorse proposed zon ing

13 amendments allowing wind energy facilities as a p ermitted

14 use in the Rural Conservation District, but, due to

15 posting errors, could not be placed on the ballot  for

16 March 8, 2011 voting.  The Planning Board properl y posted

17 and held a public hearing on March 9th and voted 5 to 2 to

18 recommend the zoning amendments and request a Spe cial Town

19 Meeting to allow the residents to vote on the zon ing

20 amendments.  This vote would have answered the qu estion of

21 how the majority of residents feel about the prop osed wind

22 facility.  With new members elected to the Planni ng Board

23 on March 8, 2011, at their next meeting, on March  17th,

24 the March 9th actions were reconsidered and voted  4 to 2
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 1 not to recommend the zoning amendments, thus null ifying

 2 the Special Town Meeting the Board of Selectmen h ad

 3 approved.  

 4 (3)  The Legislature, through RSA 162-H,

 5 established a procedure for review, approval, mon itoring,

 6 and enforcement of compliance in the planning, si ting,

 7 construction of and operation of energy facilitie s.  The

 8 SEC has held hearings on multiple wind energy fac ilities

 9 similar to the one being proposed in Antrim, and has more

10 experience and knowledge than the volunteers on A ntrim's

11 land use boards.

12 The Antrim Board of Selectmen feel that,

13 because of everything stated above, that this is exactly

14 the reason that RSA 162-H:1 was established, to e nsure

15 that local politics do not unduly delay the proce ss, and

16 the SEC will impartially weigh all environmental,

17 economic, and technical issues.  Thank you.

18 CHAIRMAN GETZ:  Thank you.  Any

19 questions from the Committee?  Ms. Morin.

20 DIR. MORIN:  Thank you.  I wanted know

21 if any, to the extent that you know, members of y our

22 Zoning or Planning Boards have availed themselves  of

23 training at the Office of Energy & Planning, eith er

24 through their training conferences or their mater ials on,
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 1 you know, issues related to, you know, legal issu es and so

 2 forth, and what extent that your members have ava iled

 3 themselves of those training opportunities?

 4 MR. GENEST:  I believe they have all

 5 tried to attend some of the conferences and such,  the

 6 seminars, that's what you're talking about?

 7 DIR. MORIN:  Uh-huh.  Yes.  Or the

 8 handbooks and so forth.  I just wanted to know if  they

 9 had.  And, the one coming up this June for the ne w

10 members.

11 MR. GENEST:  I believe some are

12 scheduled to take some of the things, courses tha t are

13 there.

14 DIR. MORIN:  Thank you.

15 MR. GENEST:  And, the books are handed

16 to all the members, of course.

17 CMSR. BELOW:  Thank you.  Mr. Genest,

18 I'd like to just note that you also sent a letter  dated

19 April 20th, noting that you're opposed to the gra nting of

20 the petition of the Planning Board, and cite a Su preme

21 Court --

22 (Microphone feedback interruption.) 

23 CMSR. BELOW:  And, you cite a Supreme

24 Court case -- and, in that letter, you cite a Sup reme
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 1 Court case, I think suggesting a conclusion that it's the

 2 Select Board that would properly represent a town , and not

 3 -- and citing a case where it says "to permit con tests

 4 among governmental units...is to invite confusion  in

 5 government and a diversion of public funds from t he

 6 purposes for which they were entrusted."  

 7 Just to be clear, are you, as a

 8 Petitioner, seeking, asking this Committee to tak e

 9 jurisdiction, are you also seeking to be an inter venor on

10 behalf of the Town of Antrim in this case?

11 MR. GENEST:  We thought, as a

12 Petitioner, that we would be considered as an int ervenor

13 automatically.  

14 CMSR. BELOW:  Thank you.

15 CHAIRMAN GETZ:  Okay.  Any other

16 questions?

17 (No verbal response) 

18 CHAIRMAN GETZ:  All right.  Turning to

19 -- we have a third petition that was filed on beh alf of

20 100 or more citizens, and I believe it was filed along

21 with Mr. Webber's April 14 Petition to Intervene.   So,

22 Mr. Webber, I'll give you the opportunity to spea k to the

23 petition on behalf of the 100 or more citizens, o r

24 "registered voters", I believe, is the language.
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 1 MR. WEBBER:  Thank you.  I had been a

 2 selectman for three years, until March of this ye ar.  I

 3 sat on the Planning Board for the past year also.   Our

 4 Planning Board and our Select Board are made up o f

 5 residents of the Town of Antrim.  I'm a brick lay er, we

 6 have a farmer, an insurance agent, a mill worker on our

 7 Board.  In front of me, we have a Committee with a

 8 tremendous amount of expertise.  Our Select Board  and our

 9 Planning Boards are made up of good people, but w e do not

10 have the expertise to go through a procedure like  this for

11 this wind energy facility.  I do not believe the Planning

12 Board has the expertise to evaluate this process.   So, I

13 request that the SEC take jurisdiction for that r eason.

14 I'd just like to address, in some of the

15 petitions or the letters for intervening, my lett er

16 requesting jurisdiction was based on a vote at a

17 Selectboard's meeting authorizing the letter to t ake

18 jurisdiction.

19 CHAIRMAN GETZ:  You're talking now of

20 the original February 7 letter?

21 MR. WEBBER:  Yes.  Yes.  In many of the

22 letters requesting intervention, that vote has be en -- or,

23 my letter has been questioned as to its validity.

24 Basically, it was asserted that I simply wrote th e letter
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 1 on my own.  That is not true.  It was a vote by t he Select

 2 Board.  And, as chairman at the time, I signed th e letter.

 3 Counsel for the Public, in his letter

 4 objecting to jurisdiction by the SEC, makes refer ence that

 5 that letter was called into question, the validit y was

 6 called into question.  He also mentions that, in the

 7 Petition, I sponsored the Petition of over 100 si gnatures.

 8 He calls into question five of the signers; two o f them

 9 are my parents, one is my wife, and two are my br others.

10 They are registered voters in Antrim.  He calls i nto

11 question -- he makes reference to that five of th e signers

12 were -- had either the same name as myself or the  same

13 address.  I'm curious as to why he brought that u p.  They

14 are registered voters.  

15 There's a similar petition objecting to

16 the SEC taking jurisdiction from Antrim residents .  Many

17 of those signers have similar names, have similar

18 addresses, they're married couples, brothers, sis ters.

19 And, yet, Counsel for the Public makes no mention  of that.

20 It just seems a little one-sided.  And, I call in to

21 question his reason or rationale for that.

22 In any case, as a former selectman and a

23 former Planning Board member, I don't believe tha t our

24 Town has the expertise to properly oversee this p rocess.
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 1 And, I request that the SEC take jurisdiction.  T hank you.

 2 CHAIRMAN GETZ:  Thank you.  Any

 3 questions for Mr. Webber?

 4 (No verbal response) 

 5 CHAIRMAN GETZ:  Thank you.  Well, let's

 6 turn now to the Counsel for the Public.  Mr. Roth .

 7 MR. ROTH:  Thank you.  I'm going to use

 8 the podium today, so I can see Steve's sign.  Cou nsel for

 9 the Public's position in this case is that jurisd iction at

10 this time is basically premature and -- Counsel f or the

11 Public's position in this is that jurisdiction at  this

12 time is premature and not advised.  And, I think the basic

13 idea is that there has to be some sort of a compe lling

14 State interest in a project before the State shou ld commit

15 to do two things.  One is to override the interes ts and

16 governance of the local community, and the other

17 commitment that the State makes is to bring all o f you out

18 of your agencies and offices to spend a tremendou s amount

19 of time and effort in reviewing a project.

20 We don't have a project of a scope that

21 you know about that has been defined.  So, you ca n't

22 really evaluate, with any certainty, whether the State

23 interest is going to be implicated by this applic ation --

24 or, I should say the application that hasn't happ ened.
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 1 And, I will point out that the statute, while the re's --

 2 it could be read one of two ways, it does say tha t a

 3 petitioner is, among the classes of petitioners, is an

 4 "Applicant".  And, here, we don't have an applica nt.  So,

 5 arguably, this Petition by the Applicant is not r eally

 6 properly brought, because Antrim Wind is not an a pplicant.

 7 And, the statute requires one of those categories  of

 8 petitions to be brought by an applicant.

 9 CMSR. BELOW:  Could I interrupt you

10 there, Mr. Roth?  Where in the statute does it sa y that?

11 Because the copy of the statute I'm looking at, i n RSA

12 162-H:2, XI(d), says "A petition filed by the pot ential

13 applicant."  Isn't there a distinction between a

14 "potential applicant" and an "applicant"?

15 MR. ROTH:  Perhaps.  But, if you look at

16 XII, it says ""Renewable energy facility" shall a lso

17 include electrical" -- "electric generating stati on

18 equipment", etcetera, "either on its own motion o r by a

19 petition of the applicant or two or more petition ers as

20 defined in 162-H:2, XI."  So, a "renewable energy

21 facility" is one that's described in a petition b y an

22 applicant.  And, I understand that XI has the wor d

23 "potential applicant", but the definition of the facility

24 is "applicant".  So, you've got sort of drawn swo rds on
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 1 the statutory interpretation.  

 2 CMSR. BELOW:  Thank you.

 3 MR. ROTH:  By and large, what I heard

 4 from the petitioners and from -- "petitioners" be ing

 5 Antrim Wind and the Antrim Select Board and the

 6 petitioning Antrim citizens, is that this body is  uniquely

 7 prepared and qualified to review this facility an d to come

 8 up with a good result.  And, I have no doubt that  that's

 9 true.  But that's an argument that can always be made in

10 every single case, whether it's 5 megawatts or 1 megawatt.

11 And, therefore, I think that argument basically p roves too

12 much and says nothing.  Because, if that's the ar gument

13 that gets you in the door, then it will always be  true.

14 And, then, there's really -- there's no point in having a

15 statute provide you discretion, because your expe rtise is

16 unquestioned.  

17 And, I think that, at the same time, the

18 notion that the Planning and the Select Boards of  Antrim

19 don't have the ability to do it is somewhat of a fallacy.

20 And, the reason is, is that the Select Board and the

21 Planning Board of Antrim, and the Building Inspec tor or

22 whatever they do, have very specific duties to fu lfill.

23 Those duties do not overlap completely with what the SEC

24 would do.  Those duties do not include issuing or
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 1 reviewing the DES permits or the Fish & Game issu es or the

 2 Army Corps of Engineers' jurisdiction.  There's a  lot of

 3 expertise out there that the Town of Antrim and t he people

 4 of Antrim and this facility will be subjected to,  without

 5 you doing anything, and without having to have in  the Town

 6 of Antrim that kind of expertise.  So that, if yo u don't

 7 get involved, the Town of Antrim, it seems to me,  will do

 8 fine.  They will have the expertise of the Depart ment of

 9 Environmental Services, the Fish & Game Departmen t, the

10 U.S. Fish & Wildlife Service, the Army Corps of E ngineers,

11 just to say a few.  And, they are, the Town plann ing

12 people, are used to looking at their town and dec iding

13 what they think is right for it.  And, they have a way of

14 doing it, and they're trying to, you know, I'm no t going

15 to comment on whether they have been successful a t

16 creating an ordinance.  I don't know.  I haven't waded

17 into those details.  

18 But it seems to me that, to suggest that

19 the Town is not capable of doing this, I think, a gain,

20 proves too much.  Because they asked -- because t he Town

21 doesn't have to be capable of doing everything th at you

22 do, because there are other agencies, and they ha ve their

23 role, and they presumably were elected because th ey know

24 how to do it.
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 1 CHAIRMAN GETZ:  So, we have a case here

 2 where the Town has asked us to take jurisdiction.   So, we

 3 shouldn't take that request on its face?  We shou ld look

 4 behind that request to make some determination on  their

 5 capabilities?  Is that what you're suggesting?

 6 MR. ROTH:  No.  But, at the same time,

 7 I'm suggesting that you shouldn't look at their a ssertion

 8 that they're not capable either.  I think one of the

 9 issues that strikes me as -- is there's a little bit of

10 conflating the question of "are there petitioners ?" with

11 "should you do it?"  I mean, if the answer is, "i f there

12 are there petitioners, therefore, you must do it. "  Then,

13 let's all -- let's pack up and go home now.  Ther e's

14 really no reason for this hearing.  

15 But I think what you need to do is you

16 need to decide, you know, as Attorney Geiger sugg ests, you

17 know, policy issues, which I think goes a little bit too

18 far.  But, if you're going to argue about whether  the Town

19 -- whether you should do it because the Town isn' t

20 capable, then, I think that you should consider t hat the

21 Committee does stuff that the Town doesn't have t o do, and

22 the Town will manage.  And, the Department of

23 Environmental Services, Fish & Game, and the othe rs will

24 provide a great deal of expertise that they may n eed.
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 1 It also seems to me that the Petitioner,

 2 Antrim Wind, is dissatisfied with the result that  they're

 3 getting in the Town.  Which is a little bit stran ge, since

 4 it seems to me that, based on their assertions, t hey have

 5 a lot of fends, and they're succeeding at getting  what

 6 they want.  It may not be pretty, and they may no t like

 7 the way it goes, but they are succeeding.  They h ave their

 8 met tower up.  They're engaged in -- they have be en

 9 engaged with the Boards in sort of getting the ru les

10 written in a way that works for them.  

11 You know, as I say, it's not pretty,

12 it's not efficient, it's not elegant, but that's the way

13 town government is, and which brings me to anothe r "proves

14 too much" point.  To suggest that you should take

15 jurisdiction over this Project because the town w ay of

16 doing things is too messy or it's too complicated  or too

17 time-consuming, again, every single community in this

18 state, a developer could come in here and make th at claim.

19 That the town is -- the town politics are just to o much

20 for them, they don't want to deal with it, they w ant you

21 to solve everything for them.

22 And, as I said before, if that's the

23 standard, then everybody who comes in can say "Eh , look at

24 Antrim.  That was a mess.  We don't want to go th ere.  We
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 1 want you to do it."  They can come in and say tha t with

 2 almost any town in this state.  "They don't have the

 3 expertise.  It's a confusing process.  The rules change.

 4 We're not happy with town politics."  If that's t he

 5 standard, then you will get every project, not ju st the

 6 ones over 30 megawatts.  So, I think it's importa nt for

 7 you to be careful with what you ask for.  If you give

 8 jurisdiction in this, then you're opening the doo r,

 9 essentially, for everybody to say "Town of politi cs are

10 messy.  We don't want to go there.  You're the on e."  

11 And, I want to point or look at the

12 question of the statutory -- the legislative hist ory.

13 First of all, the legislative history that was pr ovided in

14 the motion, you know, this memorandum of law prov ided by

15 the Petitioner, it's not a complete copy.  So, I don't

16 know what else is in there, but there are pages m issing.

17 Secondly, it's never been my understanding, and p erhaps

18 I'm wrong about this, but it's not been my unders tanding

19 that witnesses before a legislative body are nece ssarily a

20 reliable expression of what the Legislature inten ded.

21 And, certainly, one -- that, even if it is, the v iews of

22 one legislator are not really that compelling.  

23 But I want to take it on face value the

24 blocking question.  It seems to me that nowhere i n these
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 1 papers has the Petitioner alleged that anything b eing done

 2 by the Town is unreasonable or unlawful.  And, if  it were,

 3 they have their legal remedies.  So, they're tryi ng to

 4 sort of create an equitable remedy here, where th ey have

 5 already an equitable remedy of law.  Which is, wh atever

 6 the remedies are for town behavior, if they don't  like

 7 what the Town gives them, if it's unreasonable or

 8 unlawful, they can appeal it and seek redress in the

 9 courts.  But it has not even been alleged in the papers

10 that anything done is unreasonable or unlawful.  They may

11 not like it, they may not be satisfied with the p rogress

12 they're making, although, again, I think that's a  little

13 bit "asks too much", since they're getting what t hey want

14 and they seem to have a lot of friends in town.  But I

15 don't see that -- they haven't alleged that anyth ing is

16 really unreasonable or unlawful.

17 Blocking, it seems to me, if you're

18 going to take the legislative history or the opin ions of

19 the member of the BIA at the committee as somehow

20 legislative history, suggests to me that there ou ght to be

21 -- it's not just that the Town said "no", because  the Town

22 is perfectly entitled to say "no", if they think it's a

23 poor fit, and they follow their standards and the y follow

24 their procedures, even if they have to design the ir
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 1 standards and procedures now.  But, if they follo w -- if

 2 they don't do anything unreasonable or unlawful, and they

 3 say "no", I mean, is that blocking?  Or, is the " blocking"

 4 that's being thought about here something more, s omething

 5 like something unreasonable or unlawful?  And, I submit

 6 that, you know, a town should be entitled to say "no", if

 7 they don't want a project.  And, that can't neces sarily be

 8 the kind of blocking that was thought of by that witness.

 9 Because, otherwise, you know, it essentially give s the

10 applicant always two bites at the apple.  They ca n go to

11 the town.  "Okay, it's not going so well.  We can  come

12 here."

13 There was also a mention that, in the

14 Petitioner's memorandum, that there's something a bout the

15 town process that's suspect.  I mean, as I said b efore,

16 town politics, town process is not pretty, it's n ot

17 elegant, it's not always efficient.  I didn't see  what was

18 suspect about it.  And, as I said, they haven't a lleged

19 anything that is unreasonable or unlawful.

20 CMSR. IGNATIUS:  I'm sorry.  Excuse me.

21 Mr. Roth, did you say someone has claimed it's "s uspect"

22 or that that's your sense of what someone's claim ed?  

23 MR. ROTH:  No.  In the memorandum of law

24 prepared by the Petitioner, in Footnote Number 3,  I
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 1 believe it was, they said "The process by which t he

 2 Planning Board made the decision to withdraw its support

 3 for the amendment is also suspect."  And, I'm not  sure

 4 what it's suspicious of.  But, as I said, they ha ven't

 5 claimed that anything is unreasonable or unlawful .  

 6 CMSR. IGNATIUS:  Thank you.

 7 MR. ROTH:  Now, the argument was made

 8 that "it's not reasonable to require a full appli cation

 9 without jurisdiction."  Well, clearly, the statut e seems

10 to suggest otherwise.  And, in addition, I would suggest

11 that they don't have to complete a full six volum e

12 application and all the binders and everything in  order to

13 get an application in so that you know what they' re doing.

14 They need to produce an application form, and the n they

15 get some period of time in which the Committee ca n decide

16 whether it's complete, and that they can suppleme nt that

17 application, and as they do.  Every project that I've been

18 involved in, they submit an application, they put  out what

19 they have and they give you what they have.  And,  then,

20 over the process of the hearing, they tell you al l kinds

21 of other additional things about it.  The thing i s sort of

22 a -- it's a living thing, and it changes as it go es along.

23 CHAIRMAN GETZ:  Well, Mr. Roth, two

24 points.  First, you say "it's clear" about the ap plicant,
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 1 but we've already had a discussion where there's at least

 2 two different references in the statute to "a pet ition of

 3 the applicant" and "a petition filed by the poten tial

 4 applicant".  So, I guess I'm not sure that it's a ll that

 5 clear.  But, with respect to the application, it seems to

 6 be you're suggesting that, in order to open the d oor for

 7 us to be able to make a decision about jurisdicti on, at

 8 least under your theory, is that they should at l east file

 9 an incomplete application, so they have met that step,

10 even though they would be not in a position -- th en, we'd

11 have to what?  Take jurisdiction?  Consider the q uestion

12 of whether to take jurisdiction?  If we decided t o take

13 jurisdiction, then say "we're denying your applic ation,

14 because it's incomplete"?  I mean, it hardly soun ds like

15 an efficient process.

16 MR. ROTH:  Well, I don't suggest that

17 you would deny the application because it's incom plete,

18 because they would work to fill the application t o make it

19 complete within the time that is allowed to them.   It

20 comes back to understanding the definition of and  the

21 scope of the Project, and what is the State's int erest and

22 the commitments that the State makes by doing tha t.  If

23 you don't know exactly what this Project is going  to look

24 like, and I don't mean -- I shouldn't say the wor d
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 1 "exactly".  But, if you don't have an idea expres sed in an

 2 application how big this Project is going to be, how do

 3 you measure what the State's interest is in doing  this and

 4 what the State's interest is in overriding the vi ews and

 5 the governance of the local community?  

 6 CMSR. IGNATIUS:  Mr. Roth, if the

 7 Project is 20 megawatts or is 22 megawatts, which  I think

 8 is what the discussion has been sort of the range , maybe

 9 24 megawatts, how does the State's interests chan ge?  I

10 understand if it's -- we don't know if it's 2 or it's 30.

11 But, in the fairly narrow range that's been descr ibed,

12 help me understand how the State's interests woul d be

13 differently affected.

14 MR. ROTH:  Going back to the

15 "Declaration of Purpose" of the statute in 162-H: 1, the

16 role of the Site Evaluation Committee is "to main tain a

17 balance between the environment and the need for new

18 energy facilities in New Hampshire", among other things,

19 including that, you know, "undue delay", "timely

20 consideration", all the things that Attorney Geig er

21 alluded to.  But, then, at the end it says "all t o assure

22 that the state has an adequate and reliable suppl y of

23 energy in conformance with sound environmental

24 principles."  
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 1 So that, ultimately, the question is,

 2 "does the Project, in the scope that it's present ed to

 3 you, contribute to this ultimate goal, which is " to assure

 4 that the state has an adequate and reliable suppl y of

 5 energy in conformance with sound environmental

 6 principles"?"  

 7 If it's only 5 megawatts, then how much

 8 of a contribution does that make to the "adequate  and

 9 reliable supply of energy"?  We've heard testimon y in

10 these cases before that typically you're getting

11 30 percent capacity factor, and in another case w e've had

12 testimony or evidence that said the ISO gave them  like

13 10 percent of credit, in terms of that.  So, if y ou have a

14 project that's 5 megawatts, and you only got 30 p ercent or

15 10 percent of that, how much electricity is that and what

16 does that do for the State of New Hampshire?

17 And, certainly, you can say "okay,

18 that's some electricity."  But then you have to b alance

19 that against the burdens that are on the State an d all of

20 you, to be here, to sit through a week of hearing s and

21 deliberations, and all the other parties having t o

22 participate with, you know, 15 or 16 intervening parties,

23 it's going to be a difficult and time-consuming e ffort.

24 And, then, of course, you need to balance that ag ainst,
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 1 essentially, taking away the local jurisdiction o ver the

 2 -- and the local control of the Project.  But it' s the

 3 size of the Project, I think, influences the exte nt to

 4 which you can decide that the State's -- that thi s Project

 5 helps with this problem of the state having an "a dequate

 6 and reliable supply of energy".

 7 CMSR. IGNATIUS:  But you're not

 8 suggesting that the Applicant can't decide if thi s is a 5

 9 megawatt project or a 22 megawatt project, are yo u?

10 MR. ROTH:  No.  And, obviously, the

11 Applicant can decide that.  But, in terms of whet her you

12 take jurisdiction on it, you might want to think twice

13 about taking jurisdiction over a 5 megawatt proje ct,

14 whereas doing a 22 megawatt project may seem perf ectly

15 appropriate, because the balance of the conformit y with

16 providing an "adequate and reliable supply of ene rgy",

17 with the burden on the state and the burden on th e Town is

18 more favorable.

19 CMSR. IGNATIUS:  I understand your

20 argument.  But we heard testimony this morning fr om the

21 Company that they're somewhere in the 20 to 22, 2 3 range,

22 megawatt range, no one's talking about "5".  So, I'm

23 trying to understand what it is you're saying?

24 MR. ROTH:  What I'm suggesting is that,
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 1 without an application committing to you what the y're

 2 building, you're just going on a Petition for

 3 Jurisdiction, which I believe is, at least the wa y I read

 4 it, retains some uncertainty about how big the Pr oject

 5 will be.  An application puts that into perspecti ve.  

 6 Typically, I mean, as I understand this,

 7 and maybe, you know, I'm not a wind developer, bu t the way

 8 I've seen these projects go, is the met tower is up for

 9 some period of time, they develop a sense of how much the

10 site can support, then they design the project, a nd then

11 they come in here with an application and maps an d wind

12 data that they have gathered.  So, they have a ve ry strong

13 idea that they can put down on paper what this pr oject is

14 going to be like, when they start building it or when you

15 certificate it.  Right now, they're sort of putti ng the

16 cart before the horse.  They're saying "get invol ved, then

17 we'll tell you what the Project is actually going  to

18 really be like."  And, I think that, you know, th at's why

19 I say this is really premature.  We need to find -- they

20 need to find out more about what this Project is really

21 going to be like, and then come and tell you.

22 You know, the question of the time

23 delay, I look at, you know, they say "okay, we wa nt

24 jurisdiction now, but we're not going to give you  an
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 1 application until the end of the year."  I don't

 2 understand why that's necessary.  Why do they nee d to have

 3 jurisdiction now for an application they're not b ringing

 4 to you until the end of the year?  They haven't r eally

 5 explained that.  You know, are they concerned abo ut the

 6 Town?  Well, they don't have to do anything in th e Town,

 7 if they're going to come here with an application  in

 8 October or November or December.  They don't have  to do

 9 anything in the Town for the next six or eight mo nths.

10 They can just sit tight, collect their data, do t heir

11 studies, show up with an application in the fall.

12 There was some talk about whether

13 litigation risk is a reason to do this.  It seems  to me

14 that that argument also goes too far.  There's li tigation

15 out there that we've been already told is going t o

16 continue regardless of whether you take jurisdict ion.

17 There may be other litigation that this spawns.  There's

18 no way that that can be controlled by you.  You d on't have

19 the power to stop litigation or interfere in liti gation or

20 prevent litigation, really.  Thus, the existence of

21 litigation or the curing of a litigation problem is really

22 not a reason for you to take or not take jurisdic tion.

23 It's certainly not one of the reasons expressed i n the

24 statute or in any of the policies that were spoke n of.  
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 1 The lack of a fair or established local

 2 process.  Again, you know, the Legislature knew, when it

 3 wrote this statute and provided for discretionary

 4 jurisdiction for projects below 30 megawatts, tha t town

 5 processes were not always pretty.  And, in that c ase, as I

 6 said before, if you take jurisdiction in this cas e for

 7 that reason, you're going to get it for every sin gle case

 8 that comes along.  Because town processes through out the

 9 state are not predictable, they're not necessaril y

10 friendly to developers; sometimes they are.  Some times the

11 Town process goes very well for the developers.

12 So, it seems to me that this project,

13 these folks have a great bunch of talent here.  Y ou've got

14 Attorney Uchida and Attorney Geiger working very hard with

15 the Town.  And, as I said, they have actually bee n fairly

16 successful so far.

17 There was, again, an earlier discussion

18 by Attorney Geiger about a "streamlined appellate

19 procedure".  I think that, again, is the question  of the

20 litigation issue.  There's nothing in the statute  that

21 says "you should take jurisdiction over projects like this

22 because it provides developers a streamlined appe llate

23 procedure."  That's just the lay of the land for people

24 who do business in the state.  That, when you hav e to get
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 1 various permits from State agencies and from the towns,

 2 there are different appellate procedures and diff erent

 3 ways to go.  The Legislature knew that, and I thi nk that

 4 that's the background on which they operate.

 5 I think I've covered all of the points

 6 that I wanted to cover.  And, I'd be happy to ans wer any

 7 more questions, should anybody have any.

 8 CHAIRMAN GETZ:  Mr. Scott.

 9 DIR. SCOTT:  Thank you.  Thank you,

10 Attorney Roth.  Maybe you can help me.  One of th e things

11 I'm struggling with, and you've kind of alluded t o it, is

12 -- well, let me -- I'll give you a statement and you can

13 react to it, perhaps.  One of my concerns is and what I'm

14 struggling with is the Board of Selectmen, which I view as

15 the governing body of the Town, has come to us.  They have

16 asked us to take jurisdiction.  And, they have sa id "the

17 Town doesn't have expertise to do this", therefor e,

18 they're asking us to do that.  That's the way I u nderstand

19 what's been asked of us.  Again, are you suggesti ng that

20 we say they're wrong or help me with that a littl e bit?

21 MR. ROTH:  Well, the Petition is what it

22 is, to be a bit -- to give you a logical fallacy in

23 response.  But the reasons for the Petition, if t hey say

24 "we don't have the skill to do it", as I've said earlier,
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 1 I don't think that that puts it in the right pers pective.

 2 I don't know what skills that the Select Board is  saying

 3 that the Planning Board lacks.  And, I suppose, I  would

 4 imagine that, if you heard from the Planning Boar d, they

 5 might have a different view of it, and I'm not go ing to

 6 speak to that.  But I would be concerned that the  Select

 7 Board is misconstruing what its mission or what t he Town's

 8 mission is in going to do this, and whether it ha s perhaps

 9 not accounted for the fact that the Department of

10 Environmental Services, the Fish & Game Departmen t, the

11 Army Corps of Engineers, and other agencies all h ave a

12 great deal of expertise that will be brought to b ear.  And

13 that deciding whether a vernal pool impact in the  Town of

14 Antrim is appropriate is not really going to be

15 necessarily up to the Planning Board.  It's going  to be up

16 to the Department of Environmental Services to ma ke that

17 determination.  So that there are a whole host of  issues

18 that the Planning Board doesn't really have to wo rry

19 about, because other State agencies will cover it  or

20 federal agencies will cover it in their normal, o rdinary

21 business.  

22 So, I would just be concerned that we

23 not take too much from the argument made that "th e Town

24 doesn't have the expertise."  And, again, as I sa id, we
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 1 haven't heard from the Planning Board, who I woul d imagine

 2 were probably not very happy about that kind of a

 3 statement coming from the Selectmen.  But, you kn ow,

 4 again, if there's a reason not to get involved in  this

 5 case, that's it.  So, I don't know that expertise  really

 6 is lacking, where you have a lot of agencies alre ady on

 7 the job.

 8 DIR. SCOTT:  Could I have a follow-up,

 9 Mr. Chair?  And, I don't think you quite said thi s, but I

10 guess I would ask this again as another question.   To the

11 extent that an application or a partial applicati on was

12 submitted, is it your assertion that that would h elp the

13 Town decide whether they had expertise?

14 MR. ROTH:  No.  I think that the issues

15 will be the same.  But I think a partial applicat ion

16 submitted to you would help you to understand whe ther

17 there's a sufficient State interest in this proje ct to do

18 it.  I think the Town understands or should under stand

19 what the issues are that it is -- that it would o rdinarily

20 and typically be called in to deal with in its la nd use

21 planning.  And, that it would understand also tha t the

22 Department of Environmental Services and all the others

23 also have their roles to play, and that's going t o provide

24 expertise.
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 1 DIR. SCOTT:  Thank you.

 2 CHAIRMAN GETZ:  Director Morin.

 3 DIR. MORIN:  Thank you.  Yes.  One thing

 4 that I'm a little confused about, in one case you  argue

 5 that, if we're only accepting jurisdiction becaus e there's

 6 a petitioner, then there's no deliberation of tha t

 7 decision, and that you would accept every case.  But your

 8 argument that "the Town has expertise they don't realize

 9 because of the permitting process", wouldn't that  argue

10 the exact opposite, saying "well, you could argue  that for

11 any, any facility", and, therefore, if that was t he case,

12 that there's adequate through the permitting proc ess, and

13 those agencies that bring expertise to bear in an y town,

14 then there should never be the case that a petiti oner

15 would say "we don't have the expertise"?  It seem s like it

16 goes in the opposite direction, but for the same

17 rationale.

18 MR. ROTH:  I think you point to

19 something that I think is, in a statute that we'v e noticed

20 has certain lack of clarity, there is a certain c larity on

21 one point.  And, that is that the Legislature int ended

22 there to be a presumption in favor of jurisdictio n for a

23 project over 30 megawatts.  In fact, it puts a bi nding

24 presumption, "you must come here with a project o f
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 1 30 megawatts or more."  And, a discretion, an exe rcise of

 2 discretion, in other words, an exception, excepti onal

 3 cases can come here.  And, so that, if you have a n

 4 exceptional case, and maybe the "blocking" questi on that

 5 was raised in this legislative history, as it was  called,

 6 is the issue.  Is there something that's unreason able or

 7 unlawful that's being done by the Town that's mak ing this

 8 happen?  Or, as I suggested, is there something a bout this

 9 particular project, in this particular place, at this

10 particular time, that meets the State's energy ne eds in a

11 particularly cogent way?  And, I don't think we'v e seen

12 anything that makes this project exceptional beyo nd any

13 other smaller project that gets put in a small to wn that

14 there's a lot of noise at the town level over it.

15 CHAIRMAN GETZ:  Mr. Harrington.

16 MR. HARRINGTON:  Yes.  Mr. Roth, I'm

17 just trying to get a few of your arguments, point s clear.

18 You talk about the Petition -- you spent a lot of  time

19 talking about whether there's sufficient expertis e in the

20 Town to do this and so forth.  But, as far as the  validity

21 of the Petitions, you're not challenging that, ri ght?  Is

22 that correct?

23 MR. ROTH:  The validity of the Petition?

24 MR. HARRINGTON:  Well, the law states
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 1 that "a petition endorsed by 100 or more register ed voters

 2 in the host community."

 3 MR. ROTH:  No, sir.  I'm not challenging

 4 the validity of the Petition.  I don't have any r eason to

 5 do that.

 6 MR. HARRINGTON:  Or "a petition endorsed

 7 by the governing body of the host community"?

 8 MR. ROTH:  As I pointed out in my

 9 response to the petition filed by the Applicant - - the

10 Non-Applicant, there have been questions raised b y town

11 people in their letters to you, suggesting that m aybe

12 there was something improper about the way the in itial

13 letter from the Selectmen came out.  Now, that's since

14 been replaced by another letter from the Select B oard that

15 came out, you know, after I had written by respon se, and I

16 haven't really had an opportunity to evaluate tha t.  But

17 it seems to me that somebody, you know, a couple of people

18 in the town have said "there's something screwy a bout the

19 way the Selectmen behaved in the February letter" , and

20 they "doubt that it's valid" or something.  And, so, I'm

21 just pointing that out.  I don't have any reason to

22 believe that the current position of the Select B oard is

23 somehow subject to other flaws.  But we may hear from

24 other people in town who are going to challenge t hat.
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 1 MR. HARRINGTON:  Okay.  So, just so --

 2 just assuming that that's the case, then, as you say, you

 3 have no reason to believe, then, what you're sayi ng is

 4 that, when it comes under the part of the law tha t says

 5 that the "Committee determines requires a certifi cate,

 6 consistent with the findings and purposes set for th in RSA

 7 162-H:1, either on its own", which is not the cas e at

 8 least as of yet, "or by a petition of the applica nt",

 9 which apparently we did receive, and I think the part

10 where it talks about "a petition filed by a poten tial

11 applicant" and "applicant" is just simply an over sight in

12 the legislation, "or two or more petitioners as d efined in

13 RSA 162-H:2", which could be the "100 registered voters in

14 the host community" and the "governing body".  

15 So, it would appear, would you agree

16 then, that the requirements for making the determ ination

17 by the Committee have been met, and now it's up t o the

18 Committee to decide, "consistent with the finding s and

19 purposes set forth in Section 162-H:1" that is a -- that a

20 certificate is required.  Is that where we're at?   Do you

21 agree with that or are you --

22 MR. ROTH:  It would appear so.

23 MR. HARRINGTON:  Okay.

24 MR. ROTH:  Though, I guess I do take
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 1 issue whether there is a "Petition by the Applica nt".

 2 MR. HARRINGTON:  Okay.  Well, leaving

 3 that aside then.  So, we're basically into the lo oking at

 4 162 H:1, the "Declaration of Purpose", and determ ining

 5 that, in this case, if it requires a certificate.   And, if

 6 I get your arguments, they seem to be in two-fold .  One,

 7 that the -- that that decision to take jurisdicti on is

 8 premature, and that it's not necessary for at lea st some

 9 time, because the applicant won't be -- the poten tial

10 applicant would not be filing an application or r eady to

11 file an application for seven or eight months fro m now?

12 MR. ROTH:  That's correct.

13 MR. HARRINGTON:  Okay.

14 MR. ROTH:  And, you don't, without the

15 application, you really don't have a way to go th rough the

16 Declaration of Purpose and figure out how this Pr oject is

17 going to meet these criteria.

18 MR. HARRINGTON:  And, is that because

19 of, as Ms. Ignatius said, they seem to be honing in on the

20 size of something slightly less than 24 megawatts , in

21 order to tie in on the 34.5 kV line?  But that yo u don't

22 think that's sufficient enough to look at, you'd need more

23 detail, like the exact location of the towers, th e exact

24 size, the exact number?
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 1 MR. ROTH:  Yes, because, in all the

 2 other cases that we've seen here, they come in wi th the

 3 number of turbines and their locations already de termined

 4 in the applications.  This is a case where you do n't

 5 really know where the turbines are going to be or  how many

 6 of them there are going to be with any precision.   They

 7 just -- they haven't committed to that yet.

 8 MR. HARRINGTON:  And, in the Lempster

 9 case, was there an exact presentation by the pote ntial

10 applicant that "we are going to put each turbine in this

11 location" and all these specifics that you're loo king for,

12 prior to the Committee taking jurisdiction?

13 MR. ROTH:  There was an application that

14 was submitted within a couple of weeks after the -- after

15 the Applicant agreed to jurisdiction.  And, in th e face of

16 a petition by the Selectmen of Lempster, that was

17 uncontroverted by anyone, except the Applicant.

18 Initially, the Applicant resisted jurisdiction in  that

19 case.  And, the Select Board persisted.  And, I b elieve

20 the Planning Board was on board with them in that

21 instance.  And, then, ultimately, the Applicant

22 capitulated in jurisdiction.  Nothing further was  done for

23 a period of a few weeks afterwards, and then an

24 application came in.  
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 1 MR. HARRINGTON:  But the Site Evaluation

 2 Committee made a decision to accept jurisdiction without

 3 having an application?

 4 MR. ROTH:  Yes.  That's true.

 5 MR. HARRINGTON:  Okay.  So, that's the

 6 same thing here.  So, it appears then, getting ba ck,

 7 again, your arguments are two-fold.  One, I guess , one is

 8 that there's a timing factor, that it's premature  to look

 9 at this right now.  And, the second one is that, without

10 additional information, whether in the form of an

11 application or something that's very specific, th ere's no

12 way that this Board could make the decision that a

13 certificate is required in conformance with the S ection

14 162-H:1?

15 MR. ROTH:  That's my argument.

16 MR. HARRINGTON:  All right.  Thank you.

17 MR. ROTH:  And, I would just also point

18 out that I don't think that Lempster is necessari ly a very

19 good precedent for this case, because very differ ent facts

20 in play there.  You had an applicant or a develop er that

21 was resisting jurisdiction, and you had a consens us on the

22 part of the Town, with the Town officials, that

23 jurisdiction here was the right thing to do.  And , I

24 believe at the time that, you know, there was evi dence
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 1 taken during the jurisdictional phase, you know, hearings,

 2 which involved the testimony -- there was testimo ny

 3 submitted by the developer's people, and cross-ex amination

 4 of those people, about the scope and size of the Project.

 5 And, it was pretty well determined and known thro ugh that

 6 testimony, which we don't have here, there was te stimony

 7 that made pretty clear to everybody in the room w hat the

 8 Project was going to look like when it got starte d.

 9 MR. HARRINGTON:  Follow-up,

10 Mr. Chairman?  You've mentioned this a couple of times now

11 about the fact that there was -- this is "contest ed".  In

12 other words, you have some people in the town say ing

13 "don't take jurisdiction", some people saying "th ey

14 should".  There seems to be some question about t he

15 ability of the Planning Board to do this.  The se lectmen

16 saying that "there isn't enough expertise within the town

17 to make correct judgments on it."  And, apparentl y, the

18 other people in the town don't think that's the c ase.  But

19 where in 162-H does it talk about that as being a  basis

20 for the Committee taking jurisdiction?  I can't f ind it.

21 Maybe there's something in there --

22 MR. ROTH:  No.

23 MR. HARRINGTON:  -- that talks about the

24 expertise level of the town involved should be a
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 1 determining factor on whether the Committee takes

 2 jurisdiction.

 3 MR. ROTH:  It's not in there.  But there

 4 was a discussion by Attorney Geiger about the pol icies

 5 behind this.  And, my sense of the policies are t hat

 6 you're making a commitment to do two things.  One  is to

 7 commit your resources and your time and energy to  do this.

 8 And, you know, the other is, you're making a comm itment to

 9 essentially take away local control over certain aspects

10 of this.  And, if there's a consensus about that from the

11 community, that's one thing.  But, if you have a community

12 that's divided about it, it seems to me the polic y of

13 deferring to local control, which I think the sta tute

14 envisions, where it has the 30-megawatt cutoff, i s not

15 being furthered by stepping into a situation wher e there's

16 a lack of consensus in the community about your t aking

17 over local control.

18 MR. HARRINGTON:  Well, I guess, again,

19 the question, it seems to me, is there's nothing in the

20 statute that talks about "a popular vote" or any other

21 boards than the "governing body", which I assume we all

22 conclude is the Select Board in the Town, and "a petition

23 endorsed by 100 of more registered voters in the host

24 community", which you've already stated you agree  was met.
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 1 That seems to be the only criteria that is suppos ed to be

 2 allotted to the town, not 55 percent of the town or

 3 72 percent or whatever.  As long as those two thi ngs are

 4 met, then it would appear it then goes to the Sit e

 5 Evaluation Committee to determine if a certificat e is

 6 needed, consistent with the Declaration of Purpos e.  And,

 7 we've gone beyond the step of whether we need to go to

 8 circumventing local control or whether, that the action of

 9 those two petitions basically move it to the next  step.

10 That's what I'm trying to find out.  Why -- where  do you

11 think that there's something about local control that

12 we're violating, once those two things have been complied

13 with?

14 MR. ROTH:  Well, because, at the bottom,

15 when you get to doing the determination under H:1 , you

16 have to make a discretionary determination.  And,  the

17 discretionary determination should be consistent with the

18 statute.  And, the statute says "all projects mor e than

19 30 megawatts, you must hear; a project below 30 m egawatts

20 you may hear, as long as it's consistent with thi s

21 statutory Declaration of Purpose."  But I think y ou have

22 to -- you can't not consider whether the purpose of the

23 statute is being met, which is, under the statute , there's

24 an understanding by the Legislature that the town s were
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 1 going to exercise control, with the help of the s tate and

 2 federal agencies.  Those towns were going to have  --

 3 exercise their local land use planning and contro l over

 4 projects below that size.  And, so, you're jumpin g -- you

 5 know, if you have a consensus, I think you're on much --

 6 much safer ground, than if you go into a situatio n where

 7 there's not consensus on the question of local co ntrol.

 8 MR. HARRINGTON:  Okay.  But you agree -- 

 9 CHAIRMAN GETZ:  Well, Mr. Harrington, I

10 think we've covered this area a little bit.  

11 MR. HARRINGTON:  Okay.

12 CHAIRMAN GETZ:  Are there other

13 questions related?  Commissioner Below.

14 CMSR. BELOW:  Yes.  Thank you.  I guess,

15 not to belabor this, but I'm still a little confu sed about

16 your argument.  Because, at the outset, you said "we

17 shouldn't override the governance of the local co mmunity."

18 And, yet, the governing body of the local communi ty has

19 asked us to take jurisdiction, and has cited reas ons why

20 they believe there would be undue delay if we did n't take

21 jurisdiction.  And, you also said "the Town shoul d be

22 entitled to say "no"."  But should the Town be en titled to

23 say "yes, please take jurisdiction"?  How do I re concile

24 those?
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 1 MR. ROTH:  Well, the question of whether

 2 the Town's governing body has said "yes", I think  is an

 3 open one.  When you look at, you know, you have d ueling

 4 petitions from the Planning Board and citizens, o n the one

 5 hand, and the Select Board and citizens on the ot her.

 6 And, you know, if you want to weigh them on a sca le, I

 7 mean, it looks, from my looking at it, it seems t o me that

 8 there's, at best, a lack of consensus on the issu e.  The

 9 Town made an argument based on a Supreme Court de cision in

10 a Hooksett Zoning Board of Adjustment case, about, you

11 know, the Select Board being the only spokesman o f the

12 town.  And, you know, under 541-A, it's a differe nt

13 standard, and it's people whose interests are goi ng to be

14 affected.  And, I'm not trying to weigh in on the  question

15 of whether the Planning Board should be allowed t o

16 intervene.  But I'm suggesting to you that, as I said, if

17 you have a consensus among the people in the comm unity

18 about doing this, you're on much safer ground, an d it's

19 more consistent with, it seems to me, the statuto ry

20 purpose here, which is to defer to local control for

21 smaller projects and take local control for large r

22 projects.

23 CMSR. BELOW:  A separate question.  I

24 think you've suggested that, well, they could go ahead and
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 1 prepare an application, and then we could conside r that,

 2 then we could revisit the question of whether we should

 3 assert jurisdiction on a more informed basis.  Bu t what --

 4 a couple questions.  One is, do you know what the

 5 application requirements would be for a local lan d use

 6 review of the project and how those compare to th e

 7 application requirements in our administrative ru les?

 8 MR. ROTH:  I don't know.  And, if I may,

 9 just a little bit, expand.  When we were talking about the

10 Lempster case a few minutes ago, and I had mentio ned that

11 "there was testimony", there was sworn testimony in that

12 case that made clear what they were going to do.  And,

13 maybe the answer is, you know, when we started th is

14 hearing, you know, the Chairman said, you know, " this is

15 going to be sort of a procedural hearing to figur e out

16 where to go to next."  And, maybe the answer is t o have

17 the Applicant submit some sworn testimony making more

18 concrete what they plan to do, and then have a he aring on

19 that testimony, as was done in the Lempster case.

20 CMSR. BELOW:  And, one more question.

21 Which is, you also suggested that they perhaps co uld put

22 in an application that is not complete, and then complete

23 it within our timeframes.  Do you recall what the

24 timeframe is, once an applicant files an applicat ion, and,
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 1 if it's found to be incomplete, how long they hav e to cure

 2 that incompleteness?

 3 MR. ROTH:  I'm going somewhat from

 4 memory here, but I believe that the time is 60 da ys.  They

 5 have 60 days to accept the application.  And, I b elieve

 6 acceptance is premised upon it being a complete

 7 application.  Because, if you look at 162-H:7, VI , "The

 8 committee shall decide whether or not to accept t he

 9 application within 60 days of filing.  If the com mittee

10 rejects [it] because it determines it to be

11 administratively incomplete, the applicant may ch oose to

12 file a new and more complete application or cure. ..within

13 10 days of receipt of notification of rejection."

14 CMSR. BELOW:  But perhaps I could

15 refresh your memory on the Committee rules, becau se the

16 Legislature directed us to do a more expedited pr ocess

17 with regard to renewable energy projects.  And, u nder Site

18 301.05(c), there's only a "30 day" timeframe afte r the

19 filing of an application for the Chair to determi ne

20 whether it's accepted as complete.  And, then, un der

21 Section (e) of Site 301.05, there's merely "10 da ys" for

22 which the Applicant needs to either complete the

23 application or essentially start over.

24 MR. ROTH:  I may be mistaken about this,
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 1 Commissioner, but I think there's also a rule tha t says

 2 you can waive the rule when you believe it in the  interest

 3 of the project to do so.  So that, you know, if i t were a

 4 statutory issue, then you may have more trouble.  But,

 5 where there is a rule, typically, you can waive t he rules.

 6 But, again, I come back to what I said

 7 before.  That they haven't really explained why t hey think

 8 jurisdiction is absolutely necessary today, when they're

 9 not going to have an application to you until the  end of

10 year.  What is it that they hope to accomplish wi th that,

11 with jurisdiction for the next eight months?

12 CHAIRMAN GETZ:  Mr. Iacopino.

13 MR. IACOPINO:  Thank you.  So, if I

14 understand your position correctly, is that the i ssue of

15 jurisdiction is not ripe, because we really don't  have

16 enough information, and you would prefer to see t hat

17 information in an application?

18 MR. ROTH:  An application or, as I

19 mentioned a moment ago, testimony.

20 MR. IACOPINO:  Well, let's forget about

21 this case for a minute.  If we were to take that position

22 or if the Committee were to take that position, a ren't you

23 really undermining the ability of the Board of Se lectmen

24 or Petitioners within a town to basically begin t he
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 1 process under the statutory framework?  What happ ens if

 2 you had somebody building a 29 megawatt plant and  they

 3 were resisting jurisdiction of the Committee?  By

 4 requiring an application, aren't you really putti ng all

 5 the control in the hands of the applicant and tak ing it

 6 away from the community?

 7 MR. ROTH:  I don't see it.  I mean, the

 8 application only provides you the information tha t you

 9 need to evaluate whether the purposes of 162-H:1 are being

10 met.  It doesn't necessarily take any control, it  just

11 gives you the information that you need to make t hat

12 determination.  And, you can decide at that point  "Okay,

13 the town's right, it shouldn't come here."  Or, y ou can

14 decide at that point "no, it should be here."  Bu t, even

15 if the applicant is resisting, you have a petitio n, you

16 can proceed.

17 MR. IACOPINO:  If we accept your

18 position that you need an application to proceed,  and the

19 Applicant just isn't going to file one with us, y ou've

20 given them the control over the situation, haven' t you?

21 MR. ROTH:  Well, you still have

22 categories of petitioners.  And, in this case, yo u have a

23 petition by a non-applicant.  So, you would still  take up

24 the issue in the face of that resistence by the
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 1 non-applicant with the petitions brought by the l ocal

 2 people, presumably, with some consensus to do tha t.

 3 MR. IACOPINO:  Let me ask you this.  If

 4 this Committee were not to take jurisdiction, who  would

 5 protect the residents of Stoddard and Windsor and  abutting

 6 communities that may have a view of these turbine s they're

 7 proposing?

 8 MR. ROTH:  The same people that protect

 9 them from other instances of land use planning in  the

10 neighboring communities, which is, ostensibly, th e

11 planning and zoning boards of the towns around th em.

12 Viewsheds are not necessarily protected by state law.

13 And, people do all kinds of things with their pro perty, as

14 we hear from the developers all the time, that ar e not

15 pretty.  And, to suggest that, you know, a visual  impact

16 on a neighboring town should prevent a project, a

17 renewable energy project from being built, I thin k begs

18 the question about whether you can allow them to construct

19 cell towers or to do clear-cuts or build housing

20 developments.

21 MR. IACOPINO:  And, my last question is

22 just you indicated that the assertion of the Comm ittee's

23 discretionary jurisdiction should only be used in

24 "exceptional circumstances", basically to that.  Do you
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 1 get any -- is there anything within the statute t hat leads

 2 you to that conclusion that the discretion of the

 3 Committee should be limited to cases where there' s an

 4 exception?

 5 MR. ROTH:  The structure of the statute

 6 itself and, frankly, the comments by the so-calle d

 7 "legislative history about blocking".  That strik es me as

 8 "exceptional circumstances".

 9 MR. IACOPINO:  But hasn't the

10 Legislature essentially said that the Committee c an

11 exercise its jurisdiction on a plant as small as

12 5 megawatts?

13 MR. ROTH:  Yes, it has.  But you have

14 the discretion to do that.  You don't have to do that.

15 So, you have to decide, "Oh, okay.  Why do you ha ve

16 discretion to do that?"  Do you have discretion t o do

17 that?  Does that mean you should do it in every s ingle

18 case one comes in?  No.  You're going to do it in  cases

19 where it's appropriate with the statute, which I submit

20 the Legislature believed were exceptional circums tances by

21 the way they structured the statute.

22 CHAIRMAN GETZ:  I think, at a minimum,

23 we're going to have to give Mr. Patnaude a rest i n putting

24 this transcript together.  And, we have two optio ns, I

                 {SEC 2011-02}  {04-22-11}



    94

 1 guess.  Whether, and I know folks have come a lon g way,

 2 and we've got at least 14 parties that we're goin g to have

 3 the opportunity to hear from, and then a last cha nce for

 4 the Antrim Wind Energy, LLC.  So, I think we're g oing to

 5 need to take at least a half hour for a lunch rec ess.

 6 And, we could take longer.  And, I guess that wha t it

 7 really gets down to is, if folks who are here, yo u know,

 8 feel that they need -- would they prefer, and jus t let me

 9 know by show of hands, if you prefer a half hour for a

10 recess, so we can try to get through this as quic kly as

11 possible, or an hour, so you can actually have a real

12 change to go out and get some lunch.  So, if ther e's --

13 those in favor of a half hour?  

14 (Show of hands.) 

15 CHAIRMAN GETZ:  Those in favor of an

16 hour?

17 (Show of hands.) 

18 CMSR. BELOW:  Forty-five minutes?

19 CHAIRMAN GETZ:  Let's take a half hour

20 for a lunch recess.  

21 (Whereupon a lunch recess was taken at 

22 12:34 p.m. and the public meeting 

23 reconvened at 1:17 p.m.) 

24 CHAIRMAN GETZ:  Okay.  Good afternoon,
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 1 everyone.  We're back on the record in Site Evalu ation

 2 Committee Docket 2011-02.  And, just ask the Comm ittee, is

 3 there anything further, in terms of questions for

 4 Mr. Roth?

 5 (No verbal response) 

 6 CHAIRMAN GETZ:  Okay.  Hearing nothing,

 7 then we'll turn to the Petitions to Intervene.  A nd, I'll

 8 go through the petitions in the order that Commis sioner

 9 Burack had them on his listing.  And, I just want  to point

10 out, we have the petitions in writing, we've read  the

11 petitions.  So, we don't need to hear all of the arguments

12 that are in the petitions.  But, if there's anyth ing

13 additional that you'd like to add to the petition  or make

14 clear what your position is, on whether you belie ve the

15 Committee should or should not take jurisdiction or if you

16 have something with respect to what the appropria te legal

17 standard you believe that we should apply is, the n please

18 make that known to us.

19 So, then, we'll start with the Antrim

20 Planning Board, and Ms. Pinello?

21 MS. PINELLO:  Good afternoon.  My name

22 is Martha Pinello.  And, I'd like to introduce th e

23 Chairman of the Planning Board, Andrew Robblee, w ho

24 arrived later.  So, Andrew is also here.
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 1 CHAIRMAN GETZ:  Good afternoon.  

 2 MS. PINELLO:  And, I'll be speaking.

 3 Thank you.  Good morning, Chairman and members of  the Site

 4 Evaluation Committee.  I'd like to thank you for this

 5 opportunity to speak.  As I said, my name is Mart ha

 6 Pinello and I'm a member of the Antrim Planning B oard.

 7 The Antrim Planning Board is an elected board as

 8 authorized under RSA 673:1.  The Planning Board i ncludes

 9 six members elected by the voters, and a seventh member

10 who serves as a member of the Board of Selectmen,

11 appointed by the Board of Selectmen.  The Antrim Planning

12 Board has the primary jurisdiction within the Tow n of

13 Antrim for planning matters.  The Antrim planning

14 ordinances and site regulations are a highly nuan ced

15 document reflecting land use decisions since the

16 implementation of zoning in 1973.  The Town has a  Master

17 Plan, an Open Space Plan, and those were adopted in 2000

18 -- June 2010 and March 2006, respectively.  And, the

19 updated Master Plan includes a chapter on both

20 conservation uses and renewable energy.

21 The Antrim Planning Board opposes the

22 Site -- is opposed to the Site Evaluation Committ ee taking

23 jurisdiction of this potential project at this ti me.  The

24 Planning Board began work on an industrial wind o rdinance
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 1 in 2010.  That ordinance was voted at the Decembe r 23rd,

 2 2010 meeting.  The Board continues its work with a

 3 committee charged to develop regulations and ordi nances

 4 for industrial wind facilities in Antrim.  And, I  have the

 5 Committee's charge that I'll read at the end of m y

 6 presentation now.  This work is to be completed i n six

 7 months and brought to the voters for a ballot vot e in the

 8 Fall of 2011.  Our goal is an ordinance and regul ations

 9 addressing industrial wind energy, which meets ou r

10 statutory duties and the objectives set out in RS A 162-H.

11 The Petitioners have played a full and

12 active role in these proceedings.  Given our stat utory

13 role and planning process, RSA 672:1, and the pre emptive

14 effect of expected jurisdiction would have, we be lieve the

15 delay request is reasonable.  Completion of an or dinance

16 and a legislative body vote will allow us to info rm the

17 Site Evaluation Committee of Antrim's approach to

18 industrial wind development in accordance with RS A

19 162-H:16(d).

20 And, then, I'd like to read you the

21 charge that the Committee has.  And, I apologize,  I don't

22 have it with me.  Excuse me.  I apologize.  That' s what

23 happens with a lunch break.  Excuse me.  And, thi s was

24 passed on April 7th, 2011.  "The Antrim Planning Board
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 1 will name a seven-member ad hoc committee to over see

 2 investigations of and make recommendations for

 3 comprehensive oversight procedures concerning ind ustrial

 4 wind generation facilities in the Town of Antrim.   The

 5 Committee's work shall include the development of

 6 procedures, zoning overlay plans, and criteria.  The

 7 development of zoning district boundaries, detail ed site

 8 plan review, regulations for wind energy, and sug gestions

 9 for matters that might be covered in the letters of

10 agreement between the Town and a wind energy deve loper,

11 including recommendations for project escrow acco unts and

12 performance bonds.  The recommendations of the ad  hoc

13 committee should include at least two members of the

14 Planning Board, four members of the community, an d a

15 member of the Board of Selectmen, will afford a f ull

16 Planing Board review, and implementation within s ix months

17 of the committee's action.  The Antrim Planning B oard will

18 deliver a final report, including its recommendat ions and

19 any proposed changes to the Antrim Planning Board

20 procedures, zoning ordinances, or site plan regul ations to

21 the Antrim Board of Selectmen within three months  of

22 receiving the ad hoc committee vote."  Thank you.

23 CHAIRMAN GETZ:  Questions?

24 DIR. MUZZEY:  Yes, I do.
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 1 CHAIRMAN GETZ:  Ms. Muzzey.  

 2 DIR. MUZZEY:  Are you aware of any other

 3 towns or cities in New Hampshire that have put in to place

 4 this type of oversight and industrial wind regula tions?

 5 MS. PINELLO:  We've been working on just

 6 that.  And, we've found a number of parallels in Maine,

 7 have been working with Vermont, and as far west a s

 8 Wisconsin and Minnesota, as we begin to pull thos e

 9 together.

10 DIR. MUZZEY:  Okay.  Thank you.

11 CHAIRMAN GETZ:  Other questions?

12 DIR. STEWART:  Excuse me.  From your

13 testimony -- well, let me ask you a question.  Do  you

14 believe that the Planning Board has the expertise  to

15 handle this proceeding with regard to this facili ty?

16 MS. PINELLO:  I can tell you of times

17 where the Antrim Planning Board has met with some thing

18 that didn't fit within our regulations or ordinan ces, and

19 what we chose to do about those and what those we re, and

20 that might help you to make that assessment.  The  first

21 one would be when we didn't have Section 8 housin g in

22 town, and there was a proposal for Section 8 hous ing.  We

23 had an ad hoc committee.  And, within a few month s,

24 created an ordinance and an ability to be able to  have
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 1 that built.  

 2 When the nuclear waste dump was proposed

 3 for the State of New Hampshire, the Town of Antri m mounted

 4 a very successful and succinct response to that, meeting

 5 that very complex criterion of the Department of Energy.

 6 An individual later -- okay.  Continue?

 7 A prison, a private prison was proposed in the To wn of

 8 Antrim, and we were able to meet that with our re gulation.

 9 In terms of the actual implementation of the Proj ect, it

10 is not expected, and the Town of Antrim's Plannin g Board

11 does not personally implement that as afforded by  the

12 voters.  We've hired outside experts to provide t hat

13 expertise for us in the past.  

14 DIR. STEWART:  May I continue?

15 CHAIRMAN GETZ:  Please.  

16 DIR. STEWART:  I actually have a

17 follow-up question, which is along those lines.  Is there

18 a mechanism for the Planning Board or for the Tow n to hire

19 outside experts to assist the Planning Board in e valuating

20 projects such as these?

21 MS. PINELLO:  Our site plan regulations

22 and ordinances have a component of that, yes, sir .

23 DIR. STEWART:  So, the Planning Board

24 can hire an outside expert and, you know, perhaps  bill the

                 {SEC 2011-02}  {04-22-11}



   101

 1 applicant or how would that work in Antrim?

 2 MS. PINELLO:  That's exactly how it does

 3 happen, sir.  So that, when, during the site plan  review

 4 and during the application process, those parts a re --

 5 those aspects of the project are reviewed by the Planning

 6 Board, in consort with the applicant.  

 7 DIR. STEWART:  Thank you.

 8 MS. PINELLO:  Do you have something you

 9 want to address?  Andy has been on the Planning B oard --

10 CHAIRMAN GETZ:  Ms. Pinello, you'll have

11 to -- Mr. Patnaude is going to try to transcribe

12 everything.  So, you were just turning to the Boa rd Chair?

13 MS. PINELLO:  Yes.

14 CHAIRMAN GETZ:  Sir, did you have

15 something?  

16 MR. ROBBLEE:  I don't have anything

17 specific to say, unless there were specific quest ions from

18 the Committee itself.

19 CHAIRMAN GETZ:  Okay.  Mr. Iacopino.

20 MR. IACOPINO:  Thank you.  Ma'am, we've

21 heard, and I don't know all the details of it, bu t we've

22 heard about an ordinance that apparently was, at one point

23 or another, transferred to the Select Board, but,  for one

24 reason or another, never made it on to the ballot .  
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 1 MS. PINELLO:  Yes.

 2 MR. IACOPINO:  Is your ad hoc committee

 3 using that ordinance as their base or what's the status of

 4 that?

 5 MS. PINELLO:  Okay.  I can tell you the

 6 wording of that ordinance.  And, that ordinance s ays, I

 7 believe it's -- I can't remember the exact phrase , but

 8 "Industrial wind energy facilities will be allowe d in the

 9 Rural Conservation District."  That was all that it said.

10 FROM THE FLOOR:  "As a permitted use".  

11 MS. PINELLO:  "As a permitted use",

12 thank you.  

13 FROM THE FLOOR:  "Principle permitted

14 use".  

15 MS. PINELLO:  "Principle permitted use",

16 I'm sorry I don't have the text in front of me.  It would

17 be a "principle permitted use within the Rural

18 Conservation District."

19 CHAIRMAN GETZ:  Other questions?

20 Mr. Harrington.

21 MR. HARRINGTON:  Yes.  Maybe just out of

22 curiosity more than anything else.  It seems as i f, when I

23 say this as a former legislator, we always get pu sh-back

24 from the towns when the state is trying to impose  some
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 1 additional either spending or activity on the par t of the

 2 towns, and you seem to be saying "Don't take this  away

 3 from us.  We'll spend the extra money, put in the  extra

 4 effort ourselves."  Why is it that you feel as th ough that

 5 -- why is the reason for that?  Just leave it at that.

 6 MS. PINELLO:  Just one moment.  Is it

 7 all right if I address that?  

 8 MR. ROBBLEE:  I would say "no".

 9 MS. PINELLO:  Okay.  I can -- can I give

10 a history of what we've done in the past please, sir?  

11 MR. ROBBLEE:  I would say "no".  I think

12 we voted as a board as to what we would address t oday, and

13 we'll leave it at that.

14 MR. HARRINGTON:  Okay.  Well, maybe I'll

15 rephrase the question.  Why does the Town want to  take

16 jurisdiction -- not have the Site Evaluation Comm ittee

17 take jurisdiction for this?

18 MS. PINELLO:  I believe, if I go back to

19 my -- our earlier statement here, the Antrim Plan ning

20 Board has taken responsibility for these matters since

21 1973 -- '74, excuse me.

22 MR. HARRINGTON:  Okay.  Well, that's not

23 answering my question, but I guess you're not goi ng to or

24 plan to anyway.
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 1 MR. ROBBLEE:  She is not speaking for

 2 the Town either.  She's speaking for the Planning  Board.

 3 MR. HARRINGTON:  Okay.  The Planning

 4 Board chooses not to give an answer to my questio n, I

 5 guess then.  We'll leave it go at that.

 6 CHAIRMAN GETZ:  Anything further?

 7 (No verbal response) 

 8 CHAIRMAN GETZ:  Okay.  Thank you,

 9 Ms. Pinello.  The Harris Center, Mr. Froling?  

10 MR. FROLING:  Thank you, Mr. Chairman,

11 members of the Committee.  My name is Stephen Fro ling.

12 Can you hear me?

13 CHAIRMAN GETZ:  Yes.

14 MR. FROLING:  Okay.  And, I'm the

15 Corporate Counsel of the Harris Center for Conser vation

16 Education, which is based in Hancock, and is, amo ng other

17 things, a conservation lands trust.  Our grounds for

18 intervention are set forth in the petition.  I ca n recite

19 very briefly our interests.

20 The first interest is that we own a

21 substantial amount of land, and I think it's 1,95 0 acres

22 within three miles of this site, which we hold fo r

23 conservation purposes.  We use it for forestry op erations.

24 We use it for recreation, low impact recreation.  And, we
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 1 use it for habitat protection.  And, our interest  in that

 2 connection is that we're concerned that this deve lopment

 3 may affect our use and enjoyment of that land, as  well as

 4 the public's use and enjoyment of that land.  

 5 The second ground is that we hold

 6 conservation easements on land that belongs to ot her

 7 parties, principally here the Forest Society, the  Nature

 8 Conservancy, and Audubon Society of New Hampshire , which

 9 we take as a fiduciary, it's a fiduciary trust ob ligation,

10 with public responsibilities involved in it.  And , we have

11 an obligation in that sense to protect the conser vation

12 values of that land, even though it's owned by th ird

13 parties.  And, of that land, about I think it's

14 4,500 acres of parcels, in whole or in part, come  within

15 this 3-mile radius.  

16 And, the third interest is that we're a

17 long-standing conservation organization focused

18 particularly in this area.  We work in eight town s, of

19 which Antrim is one.  And have, over the course o f 30 or

20 40 years, developed a substantial amount of exper tise

21 about this land and the conservation values of la nd

22 surrounding it.

23 And, in that connection, they -- our

24 Petition for Intervention recites the proposal's site here
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 1 has been singled out in study after study after s tudy as a

 2 particular conservation interest.  And, we would like to

 3 be able to protect that interest as well.

 4 I'd point out that we filed a Petition

 5 for Intervention, our friends from Orr & Reno fil ed a

 6 paper, and I can't remember if it says "no object ion" or

 7 "no comment" or something, but they're not object ing to

 8 our appearing here.

 9 The Chairman asked earlier what our

10 particular view was on this, on the Petition for

11 Jurisdiction.  In our particular view, at this po int, is

12 we'd like to see a full record.  We're in the sam e

13 position as the Committee.  We don't know whether  this is

14 a good idea or a bad idea, and won't know until w e see a

15 record -- a record developed.  But, at that time,  we'd

16 reserve the right to take a position on that issu e.

17 If I could, could I spend just a couple

18 of minutes weighing in on the discussion that hap pened

19 this morning, particularly the role of the Commit tee in

20 deciding whether to grant jurisdiction or not gra nt

21 jurisdiction, in the second half of, is it 162-H: 2, XII?

22 I think I've got that right.  But, if not, I apol ogize.

23 On that point, we agree with Attorney Roth, that the

24 legislative scheme clearly implies that some of t hese
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 1 petitions will be granted and others won't be gra nted.

 2 And, the question is, how do you divide the chick ens from

 3 the goats?  Or, whatever you want to call it.  

 4 In that connection, I'd point out that

 5 this Committee made a decision just about a year ago,

 6 April 7th, 2010, in a case called the "Laflamme" case,

 7 where it set out a detailed road map on that issu e.  It's

 8 Docket 2009-03.  And, what it said was that there  were

 9 four criteria.  They are the criteria that Ms. Ge iger

10 referred to this morning, but it's laid out in so me detail

11 in that decision.  And, for my money, that's wher e we

12 should go to look to see what your role is in doi ng this.

13 That decision clearly implies that this is a ques tion of

14 fact or, at the very least, a question of mixed f act and

15 law, which would require evidence, you would have  to have

16 a evidentiary hearing of some sort to determine t hose

17 issues.

18 We've had very cogent descriptions from

19 the attorneys, Attorney Geiger and Attorney Uchid a this

20 morning, from various others.  But I have to say that

21 those statements of fact may be reliable, they ma y tell

22 the whole story, they may not tell the whole stor y, but

23 none of them have been tested by cross-examinatio n.  And,

24 I think that's important to develop a factual rec ord here.
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 1 Could I also respond to two specific

 2 questions?  One was raised just a few moments ago , and

 3 that is "how does the Planning Board pay for all this?"

 4 And, I know this not from preparing for today, bu t because

 5 I'm on a planning board in another town.  And, I' d refer

 6 specifically to RSA 676:4-b, which is called "Thi rd Party

 7 Review and Inspection".  And, it says "A planning  board

 8 reviewing a subdivision, site plan, or other land  use

 9 application may require the applicant to reimburs e the

10 board for expenses reasonably incurred by obtaini ng third

11 party review and consultation during the review p rocess."

12 That's specific statutory authority for the Plann ing Board

13 to make this part of their process and get the ap plicant

14 to pay for the outside consultants.  That statute  is

15 fairly recent, it didn't take effect until August  of 2009.

16 Another question which came up this

17 morning was "what about the towns surrounding thi s?"  And,

18 I don't have the citation, I will find one if it' s of

19 interest on that.  But all planning board conside rations

20 have to start with considering a question "is thi s a

21 project with a regional impact?"  And, if it is a  project

22 with a regional impact, we are required to notify  the

23 affected region.  So, I would think, in this case , that

24 that would just be a matter of course.  That peop le from
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 1 Stoddard or other towns that are affected by this  would be

 2 given notice and would be given an opportunity to

 3 participate in any planning board review.

 4 I'm perfectly happy to answer questions.

 5 CHAIRMAN GETZ:  Questions?  Mr. Scott.

 6 DIR. SCOTT:  Yes, Mr. Froling.  Just to

 7 clarify -- Just to clarify, your request to inter vene, is

 8 it to intervene for the discussion on whether we take

 9 jurisdiction or is it to -- and/or is it to inter vene if

10 we do take jurisdiction?

11 MR. FROLING:  It's a general request for

12 intervention, in all parts of the proceeding.

13 DIR. SCOTT:  Thank you.

14 CHAIRMAN GETZ:  Other questions?

15 (No verbal response) 

16 CHAIRMAN GETZ:  Hearing nothing --

17 MR. FROLING:  Thank you very much.

18 CHAIRMAN GETZ:  Thank you.  The Audubon

19 Society, Ms. Von Mertens.

20 MS. VON MERTENS:  I thought I was going

21 to say "good morning", but I'm going to say "good

22 afternoon".  Audubon has filed its petition, and it pretty

23 much stands on its own.  I'd just like to make I think two

24 additional points.  The Willard Pond Wildlife San ctuary is
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 1 now a direct abutter to this proposal.  And, init ially,

 2 there were a couple of properties that buffered t he

 3 Project from the Wildlife Sanctuary, now, as was explained

 4 this morning, the Project has gone from the north west part

 5 of Antrim south to be an abutter to Audubon's pre miere

 6 wildlife sanctuary.  It's the only one that has a  resident

 7 naturalist there.  And, I hope you've all been to  Willard

 8 Pond.  It's not to be missed.

 9 The map that was -- it's also an active

10 conservation, is ongoing.  I think, in the last f ive

11 years, we've had four projects that have expanded  the

12 conservation area there, in partnership with the Harris

13 Center, Fish & Game.  And, the map that was attac hed, that

14 I saw earlier, the Granite Conservation Lands ove rlay,

15 takes them a while to catch up with the most curr ent

16 conservation, so some of the areas that have -- t hat are

17 now legally conserved in perpetuity has not been hatched

18 on the map, I think the map that I saw.  

19 The Audubon -- Michael Bartlett,

20 President of Audubon, wrote a letter to the Antri m

21 Planning Board in I think it would be December, I  don't

22 have it with me.  But, at that time, there were - - it was

23 part of the public hearings for the proposal to a llow

24 wind, alternative energy wind facilities included  as a
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 1 permitted use in this area.  Audubon was concerne d about

 2 that.  Wrote a letter of concern, and that zoning  to allow

 3 such a large impact project as a permitted use, A udubon

 4 recommended a more -- a more, what word shall I u se, a

 5 different zoning approach, more typical, which wo uld be a

 6 special exception with a number of criteria, rath er than a

 7 permitted use.  And, so, that letter is part of t he

 8 Planning Board record.  

 9 And, I think that's all I have to add.

10 CHAIRMAN GETZ:  Any questions?

11 MR. HARRINGTON:  Just one quick

12 question.  Are you opposing or supporting the --

13 MS. VON MERTENS:  It's the same as the

14 Harris Center intervenor.  I think we don't know enough.

15 We've had a couple meetings with Eolian and -- or , Antrim

16 Wind Energy, and also with conservation groups, t he Forest

17 Society, TMC, and the Harris Center.  And, the se nse is

18 right now, we don't know enough, what is it that we would

19 be responding to.  And, so, in the event this is taken

20 over by the SEC, certainly want to have interveno r status,

21 as Antrim -- Audubon has been following this with  great

22 interest for a couple years now.

23 MR. HARRINGTON:  Thank you.

24 CHAIRMAN GETZ:  Thank you.  Mr. Webber,
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 1 do I take it that your earlier comments covered y our

 2 Petition for Intervention?

 3 MR. WEBBER:  Yes.  I don't know if I

 4 have a lot more.

 5 CHAIRMAN GETZ:  You're not required to.

 6 MR. WEBBER:  Well, I didn't look at my

 7 notes before, so -- when Ms. Pinello was specific ally

 8 asked if she felt that the Antrim Planning Board could

 9 handle the review of this Project, you may have n oticed

10 that she did not answer "yes".  She cited some pr evious

11 decisions that were made, but I'm not going to an swer for

12 her, but my answer is "no".  The Antrim Planning Board

13 cannot handle this.  The make-up of the Antrim Pl anning

14 Board currently:  It has two newly elected member s.  The

15 third, they have the Select Board member sitting as an ex

16 officio, who is a newly elected Select Board.  So, there's

17 three members on the Planning Board that have thr ee

18 meetings under their belt so far.  So, they're ne w.  Last

19 year, there were two members elected.  So, of the  seven

20 members, there are five that basically have very little

21 experience in this.  So, I do not believe that th e Antrim

22 Planning Board has the expertise to handle this P roject.

23 Our Town Planner resigned yesterday.

24 So, we will be, I'm not going to speak for the Bo ard of
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 1 Selectmen, but I'm going to guess that they're go ing to be

 2 looking for a new Town Planner.  But we don't hav e -- so,

 3 we're going to lose that continuity with our Town  Planner.

 4 Mr. Roth mentioned that the current

 5 Selectboard's recent letter supporting the SEC ta king

 6 jurisdiction was satisfactory to him, but he, aga in,

 7 alluded to the fact that the previous letter that  I

 8 signed, which represented the Antrim Board of Sel ectmen,

 9 was somehow invalid.  And, I'm starting to resent  that

10 implication.  It was a vote taken at a Board of S electmen

11 meeting.  It was in the majority.  And, the Board

12 maintains that position.  But there's an allusion  being

13 made that somehow that was not relevant.

14 And, again, in his letter objecting to

15 the jurisdiction, he appears to value one citizen s

16 petition over another.  And, when they both inclu de

17 registered voters from the Town, I'm sort of at a  loss to

18 explain his rationale there.

19 So, again, I feel that, quite frankly,

20 it's imperative that the SEC take jurisdiction ov er this.

21 Thank you.

22 MR. IACOPINO:  Mr. Webber, is the

23 Committee safe in assuming that you will be the

24 spokesperson for the group of petitioners that yo u
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 1 sponsored?  

 2 MR. WEBBER:  Yes.

 3 MR. IACOPINO:  Do you intend to hire

 4 counsel?

 5 MR. WEBBER:  No.

 6 CHAIRMAN GETZ:  Any other questions?  

 7 (No verbal response) 

 8 CHAIRMAN GETZ:  Thank you.

 9 MR. ROTH:  Mr. Chairman, it seems to me

10 that Mr. Webber's comments tended to repeat thing s he said

11 before, and perhaps a little bit out of turn, reb ut things

12 that both Ms. Pinello and I said.  I don't care t o respond

13 to that, but I think it may be desirable for the Committee

14 to allow Ms. Pinello to respond to his claims.

15 CHAIRMAN GETZ:  I think that opens up a

16 big problem, Mr. Roth, as you well know.  That me ans

17 everybody who speaks, who says something about so mething

18 somebody said before, that's going to create a ro und

19 that's just impractical.  It does give somewhat a rguably

20 some advantage to people who come late in the pro cess to

21 say something, but I think it's -- what he said w as, for

22 the most part, covered ground previously laid out .  So,

23 I'm not going to go back in the line-up of commen ts.

24 We'll just take everything under consideration th at we
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 1 hear today, otherwise we won't be out of here unt il late

 2 this evening.

 3 So, next is Mr. Edwards.

 4 MR. EDWARDS:  My name is Bob Edwards.

 5 I'm a resident of Antrim, and also a previous mem ber of

 6 the Planning Board, and I served two terms in the  position

 7 of Chairman.  I'm also coming so late in the day that I've

 8 had the benefit of hearing everyone's comments up  until

 9 now.  And, to respond to Mr. Webber's comment, I

10 personally, and I'm only speaking for myself pers onally,

11 but I personally have no question as to the valid ity of

12 the letter that was originally signed by the Sele ctmen.  

13 But the purpose of my requesting to act

14 on behalf of myself in an intervenor status was m erely to

15 state my position, that I feel personally that th ere is a

16 lot more work to be done in the Town of Antrim in

17 developing an acceptable, well thought out ordina nce

18 regarding industrial wind energy.  And, being a f ormer

19 member of the Planning Board, I feel confident th at the

20 Planning Board is qualified to certain levels in

21 ascertaining and developing and presenting the me rits of a

22 wind energy ordinance to the voters of the Town o f Antrim.  

23 I want to represent personally that I

24 think there's a lot of confusion regarding wind e nergy.
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 1 And, I think when you circulate a petition or a s urvey

 2 that says "Are you in favor of wind energy, undec ided or

 3 against?"  I think lots of people, in the interes t of

 4 fossil fuels and so forth, are going to be suppor tive of

 5 wind energy, and it's not my position to not be i n support

 6 of it.

 7 But it is my position that we need to do

 8 more work, and I think the Planning Board should and is

 9 entitled to have six months in order to develop t his.

10 There is expertise on the Planning Board.  There are also,

11 as recited earlier, a tremendous amount of resour ces

12 available and experts that can help in developing  that.

13 And, by doing that, the Town itself has a voice i n what

14 gets developed for the ordinance.

15 I have attended a couple of the

16 hearings.  And, what I've heard at the hearings i s that

17 there's a lot of -- there's still a lot of questi ons

18 remaining.  There's uncertainty.  I think there w ere a lot

19 of questions that were asked that were never answ ered.

20 And, I think there was a rush to put something to gether in

21 the form of an ordinance, which never did come be fore the

22 Town for a vote.  But I would represent, from my

23 perspective, that that ordinance was not to the l evel that

24 it needs to be to address industrial wind energy.
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 1 And, when we look at that ordinance,

 2 we're not looking at it just for Tuttle Mountain or for

 3 this specific site.  It is not site-specific, it really

 4 relates to the town.  So, we're doing something, I feel,

 5 that is going to be -- has to be a long-range pla nning

 6 ordinance, that we consider everything currently,  but also

 7 in the future.

 8 I also attended the meeting of the

 9 selectmen when they reached their conclusion not to hold a

10 Special Town Meeting, and the vote was 2 to 1 not  to hold

11 a town meeting.  And, what I heard from a member of the

12 Board of Selectmen was a charge to the Planning B oard that

13 "you now must put something together and present it back

14 in a reasonable time period."

15 And, as you heard earlier in testimony

16 today, we have a new Board.  And, I think that ch arge is

17 taken very seriously, and I think they're very se nsitive

18 to the time.  And, I think the spirit of that Sel ectmen's

19 vote, in my interpretation, was to allow the Plan ning

20 Board, in its present form, with the resources th at it has

21 to develop an acceptable ordinance, get it back t o the

22 people, so we can inform the people of truly what  it

23 means, and then allow the voters of Antrim to mak e that

24 judgment.
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 1 I do think there is -- there is an

 2 uninformed segment of our population in Antrim.  And, I

 3 think it's the Planning Board's job to keep -- to  get them

 4 informed and develop something that works in the spirit

 5 and in the best interest of our voters.

 6 So, in closing, I would just say that I

 7 think it's premature to turn it over to the Commi ttee at

 8 this point.  And, I would ask the Petition be den ied and

 9 allow the Planning Board six months in order to c ome up

10 with a suitable ordinance.  Thank you.

11 CHAIRMAN GETZ:  Thank you.  Any

12 questions?  Mr. Scott.

13 DIR. SCOTT:  Real quick.  Thank you, Mr.

14 Edwards.  So, given what you just said, as far as  your

15 request that we give six months and deny the Peti tion now,

16 at the end of six months are you saying there sho uld be a

17 new petition if --

18 MR. EDWARDS:  My personal opinion is, I

19 think a suitable ordinance can be developed.  I d on't -- I

20 think there's a big difference between putting to gether a

21 suitable ordinance for the Town to vote on and ma naging

22 this Project as we go forward.  Where the complex ities of

23 the Project are certainly, in terms of hands-on a nd the

24 everyday management of the operation, I think is not
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 1 something for the Planning Board.  But I do think , to take

 2 away the privilege of developing the ordinance, w e should

 3 have -- we should have that privilege to do so.  What

 4 we'll do at the end of six months recommend -- or , the

 5 Board, I should say, not "we", the Board will rec ommend is

 6 yet to be determined, I think.

 7 CHAIRMAN GETZ:  Anyone else?

 8 MR. IACOPINO:  Mr. Edwards, I'm going to

 9 ask you a question, and I'm going to, actually, a ll of the

10 potential intervenors who are individuals that ar e seeking

11 to intervene listen to this question and maybe ad dress it

12 as well, is what do you anticipate that your part icipation

13 as an intervenor in this process will bring?  In other

14 words, going forward from today, you've told us h ow you

15 feel, but what do you believe that your participa tion as

16 an intervenor in going forward will bring?  Do yo u intend

17 to have witnesses?  Do you intend to cross-examin e other

18 people?  I mean, what do you intend to do as an i ntervenor

19 in the case?

20 MR. EDWARDS:  The purpose today was only

21 to cite to the Committee what I felt was importan t for

22 consideration.  My continuing effort would only b e to

23 offer whatever I could do to assist, so that we m eet those

24 guidelines in six months.  And, if I can be of be nefit to
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 1 help the Town through the Planning Board as an ad  hoc

 2 member, I'd be delighted to do so.  It's not my i ntention

 3 to cross-examine or witnesses, anything of that n ature.

 4 MR. IACOPINO:  Thank you.

 5 MR. EDWARDS:  You're welcome.

 6 CHAIRMAN GETZ:  Mr. Beihl.

 7 MR. BEIHL:  Good afternoon, Mr. Vice

 8 Chairman, ladies and gentlemen.  I'd like to addr ess the

 9 last question to Mr. Edwards first.  As a potenti al

10 intervenor, my motivation is to make sure that th e Town of

11 Antrim, the residents of the Town of Antrim are f ully

12 informed.  And, I am going to take -- take my ste ps to

13 make sure that the communication lines from the P etitioner

14 and from the other players in this discussion get  to the

15 voters to be able to make an informed decision.

16 The installation in question will be on

17 the hillsides of rural Antrim for 25 years or mor e.  Its

18 footprint is over 300 acres, by admission of the

19 Petitioners.  You know, had this been a factory o r a

20 subdivision or cluster housing, the Town of Antri m would

21 have been allowed as much time as necessary to pr epare

22 zoning to protect its interests.  Two years have passed

23 and we have no application from the Petitioner.  Only five

24 months have passed since the deliberation by the Planning
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 1 Board began on the amended zoning ordinances.

 2 The Petition for the Jurisdiction from

 3 the Antrim Board of Selectmen was premature.  In

 4 conversations with two of the Selectmen, the rati onale for

 5 this decision was that it was too technical for t he

 6 Planning Board, and it was going to end up with t he SEC

 7 anyway.  I'm happy to say that this Project is no t as

 8 technical as the nuclear waste dump that was prop osed in

 9 the early '80s or the prison proposed for the for mer

10 Hawthorne College in the 1990s; both of which wer e

11 addressed by the Town of Antrim.

12 More time is needed to complete the

13 political process here in Antrim.  And, I argue t hat,

14 given that the final application has yet to be su bmitted,

15 a denial of the Selectmen's Petition for Jurisdic tion will

16 give our boards enough time to complete their tas k and

17 allow the citizens of Antrim to engage the proces s with

18 adequate information with which to make a decisio n.

19 Surely, common sense dictates that six

20 to ten months additional time is not too much to ask.

21 Thank you, Mr. Vice Chairman, ladies and gentleme n.

22 CHAIRMAN GETZ:  Ms. Morin.

23 DIR. MORIN:  Thank you, Mr. Beihl.

24 Could you say -- you say your main purpose in int ervening
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 1 is to provide information --

 2 MR. BEIHL:  Yes.

 3 DIR. MORIN:  -- to the voters.  Is there

 4 anything preventing you from coming to public hea rings and

 5 providing that information from just listening as  a

 6 non-intervening member of the public?

 7 MR. BEIHL:  Well, one of the -- one of

 8 the issues here is that we don't have sufficient

 9 information.  That information has not been given  in

10 either application form or enough of that informa tion

11 given in public hearings.  So, you know, as a 24- year

12 resident, former Chair of the Chamber of Commerce , an

13 active conservationist and scout leader, I do hav e a

14 vested interest to make sure that we are an infor med

15 public and that we can all make a rational decisi on here.

16 I am, you know, I am a supporter of wind

17 power, but I'm also a supporter of citizens' righ ts.  And,

18 I want to make sure that the Town of Antrim, the voters of

19 Antrim have the ability to have their say.  Yes, sir.

20 CHAIRMAN GETZ:  Mr. Harrington.

21 MR. HARRINGTON:  Yes.  You and others

22 have used the term a number of times that you "ha ve not

23 received an app" -- or, "the Town hasn't received  or

24 somebody hasn't received an application."  I am j ust
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 1 trying to get that part straight.  I understand w hat an

 2 application to the SEC is, because we've seen man y of

 3 those in the past.  It's a rather involved stack of books

 4 about this high [indicating], with all sorts of c olored

 5 pictures and graphs and maps in it.  What do you --

 6 (Laughter.) 

 7 MR. HARRINGTON:  What do you envision

 8 being an application to the Town?  Something simi lar to

 9 that being sent to the Planning Board, to the Sel ectmen,

10 whoever?

11 MR. BEIHL:  Well, yes, indeed.  I would.

12 And, you know, the supporters of the Petition to this

13 Committee believe that I'm not capable of underst anding

14 that information.  I'm one that, as a businessman , will

15 seek advice from people who do know, if I do not know the

16 answer to that question.  I don't have a basis on  which to

17 make a decision right now.  And, I do not believe  that

18 either the Planning Board, the Zoning Board of Ad justment,

19 or the Board of Selectmen have adequate informati on

20 either.

21 MR. HARRINGTON:  So, if I understand

22 what you're saying then, you're requesting that t he Town

23 be granted six to ten months to develop this zoni ng

24 ordinance, a more effective or completed, I guess ,
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 1 complete the development of it, then to receive a n

 2 application that is at least somewhat similar to what

 3 would be submitted to the SEC, and then evaluate that,

 4 and, at that time, make another analysis as to wh ether you

 5 could do it within the Town or you would want to

 6 re-petition the SEC?

 7 MR. BEIHL:  Indeed.  If we got to a six

 8 or eight month extension in this process, and we were

 9 deadlocked or perhaps were not capable of prepari ng a

10 suitable ordinance that protected the Town's righ ts, I

11 would support moving it to the SEC.

12 MR. HARRINGTON:  Thank you.

13 CHAIRMAN GETZ:  Mr. Normandeau.

14 DIR. NORMANDEAU:  Just a -- I don't know

15 what happened to mine here, but just a question.

16 Apparently, this has been going around, this Proj ect has

17 been proposed for a couple of years now.

18 MR. BEIHL:  Uh-huh.

19 DIR. NORMANDEAU:  What was going on

20 that, you know, that there wasn't the impetus two  years

21 ago to get on with some sort of process in the To wn and,

22 you know, now it seems to be imminent, if you wil l?

23 MR. BEIHL:  Well, I must say that I do

24 not have all the -- all the data at my disposal.  I was
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 1 under the understanding that there was a three-ye ar period

 2 in which the meteorological tower was obtaining d ata.  So,

 3 certainly, that data has not been shared with us,  with the

 4 public, to my knowledge, and we haven't even gott en to

 5 that three-year mark yet.

 6 This started to come to a head with the

 7 discussions beginning in October of 2010 over cha nges in

 8 the ordinance, and then really sped up beginning in

 9 January and February.  So, really, only a five-mo nth

10 period has been termed as "rancorous" during this  process.

11 In my opinion, the Planning Board didn't

12 have enough information two years ago to be able to start

13 working on that.  Should they have?  Yes, I would  say they

14 probably should have.

15 Does that answer your question, sort of?

16 Okay.

17 CHAIRMAN GETZ:  Other questions?  Mr.

18 Iacopino.

19 MR. IACOPINO:  Mr. Beihl, you don't own

20 property that abuts?

21 MR. BEIHL:  I do not.

22 MR. IACOPINO:  Okay.  You agree we

23 couldn't have every citizen of Antrim intervene a s a party

24 in this case, don't you?
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 1 MR. BEIHL:  I agree.

 2 MR. IACOPINO:  Okay.  And, I note that

 3 you indicate in your petition that you signed the

 4 petition, I guess it was the one that was against  taking

 5 jurisdiction, is that correct?

 6 MR. BEIHL:  Yes, sir.

 7 MR. IACOPINO:  Can you tell the

 8 Committee why you should be granted individual

 9 intervention yourself, as opposed to being a memb er of

10 that group, if that group is, in fact, granted

11 intervention?  Because, from what I see, really, what

12 you're saying is, "I'm a good citizen of Antrim.  I should

13 be granted intervention."  But, if that were our standard,

14 that would mean, I don't know, is it 4,000, 5,000

15 residents in Antrim?

16 FROM THE FLOOR:  Twenty-six hundred.

17 FROM THE FLOOR:  Twenty-three hundred.

18 MR. IACOPINO:  Whatever it is, we would

19 have that many intervenors.  

20 MR. BEIHL:  Uh-huh.  

21 MR. IACOPINO:  So, can you please tell

22 us if there's some reason why you think that you have a

23 greater claim?  

24 MR. BEIHL:  Well, certainly, I would not
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 1 be opposed to consolidation with that group of

 2 petitioners.  I consider myself a moderate voice in this

 3 discussion.  There is a -- groups on both ends th at are

 4 very loud.  I like to think that I'm a relatively  calm

 5 voice in the storm, and represent a good number o f Antrim

 6 voters.

 7 CHAIRMAN GETZ:  Anything else?

 8 (No verbal response) 

 9 CHAIRMAN GETZ:  Thank you.

10 MR. BEIHL:  Thank you.  

11 CHAIRMAN GETZ:  Ms. Gard.

12 MS. GARD:  I am amongst the four people

13 here who were part of that larger group that sign ed the

14 Petition against Jurisdiction.  I do have propert y in the

15 Rural Conservation District.  And, apart from bei ng a

16 member of this, I consider myself a member of thi s larger

17 group, as well as being a property owner.  So, th at I

18 think that will address your question.  But I wou ld like

19 to be grouped with the others, because I think, i n Antrim,

20 I would be referred to as a "newbie".  I'm only t here nine

21 years.  Mrs. Allen has been there 36 or 7 years.

22 Mr. Beihl, as he said, was here 24 or 5 years, an d

23 Mr. Edwards for many -- 40 years.  Both -- well, the other

24 three have had much greater levels of participati on in
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 1 public affairs than I have had.  So, I think that , were

 2 you to group us all, those who signed the petitio ners as

 3 -- the petition in a consolidated group, that wou ld

 4 probably be not in any way objectionable to me.  

 5 I would like to tell you, however, how

 6 my interest was sparked here.  I, too, consider m yself, in

 7 general, in the abstract, a supporter of wind pow er.  I am

 8 looking forward to being able to vote on an ordin ance.  I

 9 do think there's a role for the local municipalit y to have

10 a proper ordinance addressing wind power.  

11 I found myself, as often happens, I

12 lived in another state, another place, and did se rve on

13 public boards in that prior life.  And, it always  happens

14 that there's a rush to town meeting, people who a re

15 amongst the non-participants, non-participating g roup,

16 they finally realize there's an ordinance coming up to be

17 voted on, and they actually get out the text of i t and

18 read it.  And, I found myself horrified to find o ut that

19 the ordinance that was being proposed for the Rur al

20 Conservation District, which, by looking at the m aps,

21 someone can correct me, has got to be 50 percent of the

22 land area of the town, was going to be treated in  the way

23 that was proposed by the prior -- the proposal th at did

24 not, in fact, come to town meeting.  Basically, i t was
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 1 creating an as-of-right use for any form of wind power

 2 that was above 100 kilowatts.

 3 So, I think there are places where wind

 4 power of a certain type may be appropriate, but w e don't

 5 have the data for that.  As Mr. Beihl suggested, as far as

 6 I know, and, certainly, I have not had any exposu re to the

 7 data that has been collected thus far, and it is my

 8 understanding that not a sufficient amount of dat a or

 9 perhaps not data that, in the proper location, ha s yet

10 been fully collected.  So, we don't know whether we have a

11 viable proposal, we haven't had it fully describe d to us,

12 and we have no application or even anything close  to an

13 application.  

14 And, I would point out that the Lempster

15 situation did have, within in close proximity to the SEC

16 deciding to take jurisdiction, a full application  for it,

17 if you read the documents that you've got up on y our

18 website.  And, I think that was -- that was prope r,

19 because what you're being asked to do is exercise  what

20 amounts to "discretionary jurisdiction".  And, wh en you

21 have discretion about something, you should try t o have

22 all the factors that are relevant in front of you .  And, I

23 don't think we have the data that would allow som ebody to

24 put together a full application yet before us, we  haven't
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 1 got the wind data in front of us, and we don't ha ve the

 2 local ordinance.  So, how will you know what the views of

 3 the Town of Antrim are?  Are you going to take th e views

 4 of three well-meaning selectmen in office at the time, in

 5 any given point in time, as the views of the enti re town?

 6 I don't think that's been your process, and I don 't think

 7 it should be your process.

 8 You've got what amounts to 100 plus

 9 people saying you should take jurisdiction, you'v e got 100

10 -- nearly 150 people saying you shouldn't take

11 jurisdiction at this time.  So, I think that you should --

12 I think the best thing you could do here is to ho ld

13 everybody's feet to the fire; the Planning Board,  the Town

14 of Antrim, and the developer, the potential devel oper, and

15 say "Look, all of you need to get your acts toget her.

16 You're all going to need to sit down and talk abo ut this

17 some more.  And, then, if there's an impasse, a " block",

18 as the person in the legislative history put it, then

19 maybe we'll think about taking jurisdiction of th is

20 decision."

21 But, until you have all the relevant

22 information, I don't really see how you can prope rly

23 exercise jurisdiction.  The statute does not read  that

24 "any project above 5 megawatts should come to the  SEC."
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 1 If you take jurisdiction here at the first reques t by the

 2 developer, all that's going to happen is that eve ry --

 3 every 5 megawatt and above project will come to y our door

 4 and say "Please, pretty please, take jurisdiction , we're

 5 tired of arguing with each other."  And, as someo ne said,

 6 local politics is not -- is not, you know, it's n ot a

 7 piece of cake.  But it's funny how towns manage t o get

 8 along and have -- everybody has a relatively good  life and

 9 things get worked out.  So, sometimes the best th ing to do

10 is just not get involved until it becomes clear t hat it's

11 necessary.

12 This project is undersized.  As I said,

13 what you're really being asked to do is treat a c ase of

14 first impression here.  Because, in Lempster, eve rybody

15 wanted you to come and solve their problems.  If you look

16 back in the papers in your dockets, you'll see th at there

17 wasn't a single objection.  The Town of Washingto n came

18 in, the Town of Lempster came in.  You know, you had

19 hundreds of people, not a peep from anybody objec ting to

20 jurisdiction.  You don't have that here.  There a re people

21 in the Town of Antrim who strongly feel that they  should

22 be allowed to develop an ordinance.  And, by the way, I

23 would note, for future reference, that the State has not

24 developed a model ordinance for projects above
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 1 100 kilowatts.  The Town of Antrim, by the way, i s not

 2 such a failed state that it does not have a small  wind

 3 ordinance in place.

 4 So, I think -- I don't recognize the

 5 town that's been described here.  I think there a re plenty

 6 of credible reasons to believe that the Town, in six

 7 months, can develop a good ordinance, but it will  require

 8 people working together here.  If they fail to wo rk

 9 together, well, then they can all come back here in six

10 months, eight months, nine months, a year from no w, and

11 ask -- and throw themselves at the mercy of the S EC.  And,

12 if you choose to, you can get involved.  But, unt il then,

13 I think it's absolutely premature.  Thank you ver y much.

14 CHAIRMAN GETZ:  Questions?

15 MR. IACOPINO:  I just have one question.

16 You indicate in your petition you live in the sam e zoning

17 district.  Do you know how far your property is f rom it?

18 MS. GARD:  Yes.  I don't know precisely,

19 but I would guess it's about -- it's more than tw o miles.

20 But, as I've said, the RCD is more than 50 percen t of the

21 town.  It's a vast part of the assets of the Town  of

22 Antrim.

23 MR. IACOPINO:  Thank you.

24 CHAIRMAN GETZ:  Ms. Gard, just a
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 1 question.

 2 MS. GARD:  Uh-huh.

 3 CHAIRMAN GETZ:  I want to see if I

 4 understand what appears to be the theme developin g, and

 5 tell me if this is a fair characterization on my part or

 6 fair analysis.  I think the request is "don't tak e --

 7 don't act, that we shouldn't act on the request f or

 8 jurisdiction now, because the Town is in the proc ess of

 9 putting together a zoning ordinance dealing with so-called

10 "industrial wind projects".  Once that ordinance is in

11 place, then the Town will be in a position to ade quately

12 consider a project such as the proposed one."

13 MS. GARD:  Correct.  If there's a local

14 ordinance in place, the Town will be able to admi nister it

15 either at the local level or the same set of peop le will

16 come to this level and say "No, we still don't li ke the

17 local level, we want to opt for the SEC."

18 CHAIRMAN GETZ:  And, then, you're

19 basically saying that the "we" or the Applicant s hould,

20 because the Applicant's not quite ready to file a n

21 application --

22 MS. GARD:  I'd say they're not only "not

23 quite ready", they have indicated that they would  stop all

24 preparation in their latest response.  Now, that part --
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 1 CHAIRMAN GETZ:  Well, if I could -- 

 2 MS. GARD:  Yes, I'm sorry.  

 3 CHAIRMAN GETZ:  Can I -- I want to try

 4 and finish my thought here, because I'm trying to

 5 understand what your position is.  So that, since  they're

 6 not -- since the Applicant is not ready to file w ith us at

 7 this point, then there's no harm to them --

 8 MS. GARD:  There's no harm.  Yes.  And,

 9 162-H --

10 CHAIRMAN GETZ:  Well, can I -- 

11 MS. GARD:  I'm sorry.  

12 CHAIRMAN GETZ:  There has to be one

13 person at a time, so Mr. Patnaude can get this on  the

14 record.  So, then -- so, there's no harm to the A pplicant

15 to wait to see if something happens in the Town, that an

16 ordinance is actually passed, and, then, whatever  that

17 ordinance is would be the law that they would be subject

18 to?

19 MS. GARD:  I think they still have

20 whatever rights they had before, namely, they cou ld choose

21 to run the local route.  Or, my understanding is,  they

22 could still come to you.  And, you still have dis cretion

23 to say "well, now that we understand how the proj ect

24 really is and how it's laid out and what the deve loper is
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 1 committing to, we think, on balance, when we run through

 2 all the standards in 162-H, as in Section 1, the

 3 "Declaration of Purpose", we think it should be b efore the

 4 SEC."  You still have that.

 5 CHAIRMAN GETZ:  So, does it matter

 6 whether there's an ordinance --

 7 MS. GARD:  Yes, it does matter.  It does

 8 matter.  Because --

 9 CHAIRMAN GETZ:  You're going to have to

10 let me finish my statements.

11 MS. GARD:  Yes.

12 CHAIRMAN GETZ:  We'll get those on the

13 record.  Then, you'll get a chance to make your

14 statements.

15 MS. GARD:  I'm sorry.  Yes.

16 CHAIRMAN GETZ:  So, whether there's an

17 ordinance or not doesn't affect the Town's capabi lity to

18 make a ruling or to consider this?  I'm just tryi ng to

19 figure out the Planning Board's capabilities to m ake some

20 judgment, and I think there's been some argument about

21 whether we need to be in or not be in based on th at, and

22 how the ordinance either fixes or doesn't fix tha t

23 situation?

24 MS. GARD:  I am no expert, I'm a
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 1 citizen.  But the way I read what you have up on your

 2 website, if an ordinance -- first of all, the bes t

 3 expression of what the Town says about things is in the

 4 Master Plan and its ordinances, its regulations.  And, I,

 5 for one, would like to have a vote.  I would not like to

 6 be foreclosed from voting on this issue at a town  meeting.

 7 And, I'd like to be able to vote on it, based on an

 8 ordinance which makes sense, which I did not thin k, with

 9 all due respect, the prior one did.

10 It seems to me that, if we are talking

11 about the SEC procedure, as I understand it, the SEC has

12 no obligation to follow the ordinance of the muni cipality,

13 but it does have an obligation to understand what  the --

14 what the views of the municipality are.  And, als o, there

15 are provisions in the statute which allow the SEC  to

16 decide that it's, you know, adequately covered or  certain

17 aspects are adequately covered by municipal ordin ances.

18 So, you have the full range of discretion, and yo u would

19 retain that in six months or eight months or ten months.

20 You have a provision in your statute, which says that, if

21 you find that federal law covers it, that municip al

22 ordinances adequately cover it, that you're allow ed to

23 grant an exemption.  In other words, that the SEC  doesn't

24 have to deal with this part of it.
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 1 The other thing is that you could accord

 2 great weight to the views of the local bodies and  their

 3 processes, if you found them pleasing.  In other words,

 4 that they did a -- they have done a good job, the y have

 5 done some of the work for you.  And that, in the process,

 6 they felt that they had a stake in it, that they did

 7 something, you know, that they came together as a

 8 community, that they made a rationed decision -- rationale

 9 decision about the project before them.  That the y weighed

10 the energy needs, that they weighed the environme ntal

11 aspects.  That they sought counsel where necessar y and

12 appropriate.

13 I think the statute, the "under 30

14 megawatt" piece of the statute, since it's discre tionary,

15 it recognizes that there will be some projects th at you

16 won't want to get involved in and that there won' t be any

17 need to get involved in them.  And, I'm hoping, j ust as a

18 citizen of Antrim, that this is one of those proj ects.

19 CHAIRMAN GETZ:  Okay.  Thank you.

20 Ms. Ignatius.

21 CMSR. IGNATIUS:  Thank you.  A number of

22 people have said "the Site Evaluation Committee s hould not

23 take jurisdiction because it's important for Antr im to

24 develop an ordinance, it's important for voters t o vote on
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 1 an ordinance."  And, I'm trying to guess at what the

 2 connecting links are between those two statements .

 3 Because it's not a direct relationship, and so I' m trying

 4 to figure out how you get from "we shouldn't take

 5 jurisdiction" or "we should take jurisdiction", a nd -- 

 6 MS. GARD:  Because -- I'm sorry.

 7 CMSR. IGNATIUS:  -- and "the right of

 8 the Town or the interests of the Town in developi ng an

 9 ordinance".  So, can you explain to me how those two

10 things fit together?

11 MS. GARD:  And, I'm sure, if you ask,

12 you know, you could ask ten people and you might get ten

13 answers.  But my answer is that, as I understand the

14 statute, once the SEC takes jurisdiction, it pree mpts --

15 it has no obligation whatever to listen, to follo w the

16 Town ordinances.  So, if there's no obligation to  follow

17 them, and I understand that preemption, that's wh at

18 preemption is all about, basically, it's saying " okay,

19 we're the SEC, we're the State, we're here, we're  going to

20 decide this.  We're going to decide whether there 's going

21 to be a facility in Antrim or not, and we're goin g to

22 decide what conditions have to be met."  And, if it were

23 an enormous energy facility, with a potential to

24 contribute, you know, sort of vast quantities of
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 1 electricity to the state, that would be appropria te.  But,

 2 under the statute, this is not, as I understand i t, as

 3 thus far described, such a facility.  This is a s mall one.

 4 There are other small ones that may come to being  in the

 5 state.

 6 So, it seems to me, if I were a town,

 7 you know, a potential -- if I were on the Plannin g Board,

 8 I'd say, "you know, SEC's taken jurisdiction.  Th ey don't

 9 care what we have to say.  Why should, you know, we're

10 citizens.  You know, we have jobs.  You know, why  should

11 we put an hour's worth of time into developing an

12 ordinance?  You know, forget it.  The SEC's going  to do

13 what they want anyway."  And, I would hate to see  that

14 happen.  

15 CMSR. IGNATIUS:  I would hate it if that

16 were how we operated as well.  But I understand t hat and I

17 appreciate your answer.

18 MS. GARD:  But I think that's the -- I

19 think that's the way the statute reads.  If that' s not

20 right, you know, I'd be glad to know it.  But tha t's the

21 way it reads.

22 CHAIRMAN GETZ:  Mr. Normandeau.

23 DIR. NORMANDEAU:  So, if I'm -- excuse

24 me -- if I'm understanding this correctly, the pa ssion
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 1 around this time line to let an ordinance develop  is --

 2 really comes down to kind of a way for the townsp eople to

 3 express their feelings about this, or I would hop e for

 4 these types of projects, and that an ordinance is n't going

 5 to be designed around this one issue.  But --

 6 MS. GARD:  No.  And, I think -- yes.  

 7 DIR. NORMANDEAU:  But it's to create an

 8 expression for the Town as a whole as to how they  feel

 9 about these issues?

10 MS. GARD:  Yes.  And, even the people

11 who will end up unhappy on one side of the decisi on or

12 another, when ultimately it's made, they will hav e had

13 their day as a member of the community.  And, not  because

14 -- we don't want to be grousing, I don't want to see us

15 grousing ten years from now "the State made us do  it."

16 "The State did this", "the State did that."  And,  I think,

17 since this is a project where the size is clearly  under

18 30 megawatts, everybody says so, that I wouldn't -- I

19 wouldn't want to be in the position, if I were yo u, but,

20 then, I'm not you.  So...

21 CHAIRMAN GETZ:  Mr. Scott.

22 DIR. SCOTT:  Thank you.  Again, I'm

23 still struggling with the governance, I guess, of  the

24 Town.  We have before us the -- the governing bod y of the

                 {SEC 2011-02}  {04-22-11}



   141

 1 Town has asked us to take jurisdiction.  And that , just to

 2 understand what your proposed process would be, a re you

 3 saying that, again, you'd develop a model ordinan ce, there

 4 would be a town vote on it.  Depending on the out come of

 5 that, then the Town would petition again, if need  be, for

 6 -- and, my question would be, in that case, if th at is

 7 true, so then the Board of Selectmen again would say, in

 8 effect, "we really mean it this time and belief i t us"?

 9 MS. GARD:  Well, I -- it seems to me

10 that they could, you know, it's a one-page letter  that

11 starts the process off.  It's not hard to gather 100

12 signatures.  That's not a burden on anybody.  But , by that

13 time, I might be signing on the other side, okay?   If it

14 turns out that Antrim is a failed state, as some have

15 described here, which I don't believe, I don't re cognize

16 the Town by these descriptions, then you might fi nd me up

17 here asking you to take jurisdiction.  But, until  I'm

18 persuaded that that's the case, I think I would l ike to

19 see it remain in the local level.

20 DIR. SCOTT:  Thank you.

21 MS. GARD:  Thank you.

22 CHAIRMAN GETZ:  Thank you.  Ms. Allen.

23 MS. ALLEN:  Hi.  I'm Mary Allen.  And, I

24 don't think I can say anything better than the th ree
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 1 people that have gone before me.  I would, though , like to

 2 speak to the Petition and my participation with i t, and

 3 have the Committee understand a little bit about why you

 4 have 145 signatures in front of you.  This did so rt of

 5 sneak up on us.  There was some surprise.  There was some

 6 surprise when we read in our local newspaper that  we would

 7 be asked to be here today, on the 22nd.  Our unde rstanding

 8 is, the way this process was going has been descr ibed by

 9 Mr. Beihl, Mr. Edwards, and Ms. Gard, as somethin g that we

10 thought was going to take roughly two to three ye ars.

11 And, we had been working with Antrim Wind up to t hat

12 point.  We didn't realize, actually, that the Sel ectmen

13 had sent in a letter.  And, then, right after, th e day

14 after our Town Meeting, that Antrim Wind had sent  in a

15 letter and that we would be here.  We thought tha t there

16 would be time to work on what some of us consider ed to be

17 a failed ordinance.  We thought we would have tha t chance.

18 So, coming to it late, we drew up the

19 Petition.  And, I would like you, at some point, to take a

20 look at the wording on that, because I would like  it to

21 stand and speak for itself.  It is the Petition a gainst

22 Jurisdiction.  We have only had about ten days to  walk

23 around town and get people to sign onto this.  An d, we've

24 had careful discussions.  And, I would like to re present
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 1 that the people who have signed this, and, essent ially,

 2 the four of us that are trying to speak for them today,

 3 really are asking for your consideration to give us the

 4 time.  

 5 We're very used to, in Antrim, and I'm

 6 very proud of this, I have been part of this comm unity.

 7 And, you know, you can read in my letter, I was, you know,

 8 on the Board of Adjustment, I've been on the -- a n

 9 alternate on the Planning Board, you know, all ki nds of

10 other stuff.  I'm currently on the School Board.  We take

11 our citizen participation very seriously.

12 And, what we sense, with all due respect

13 to the Committee, is that somehow or other one of  the most

14 important decisions we're going to have to make i s going

15 to be taken from us.  So, we're asking you for so me time.

16 We're asking you to let us bring to the fullness this.  

17 I have to agree with Ms. Gard.  I do not

18 recognize the Town described.  I do not -- I know  that

19 we're fierce debaters, and I've seen this happen before,

20 where we have been at odds, but we always come ba ck

21 together.  And, we have, basically, as a group, g athered

22 around.  We pushed back the prison.  We pushed ba ck a

23 nuclear waste dump.  And, we embraced housing for  the

24 elderly.  
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 1 This is -- this is, you know, a history

 2 that I have only participated in for 36 years, bu t it goes

 3 back over 200 years.  And, this is the way we lik e to

 4 operate.  This is what I think the State of New H ampshire

 5 gives to the local community to operate with.

 6 I would like to just make a couple of

 7 fast points.  When Antrim Wind first came to town , they

 8 knew what our zoning ordinances were like.  We're  like

 9 almost every other New Hampshire town of this siz e.  We're

10 under 2,500 people.  We did not have and address -- we did

11 not address -- and have not addressed either wind  energy

12 or alternative energy.  These are rather new fiel ds.  They

13 were covered in our Master Plan, which is our mos t recent

14 planning document that has been adopted.  So, thi s was

15 interesting.  People sort of got around it.  But I have to

16 tell that the project that was first described to  us two

17 years has changed.  You've heard from Audubon.  N ow, the

18 placement of some of the wind towers is much clos er to

19 their property.  And, quite frankly, until I look ed at the

20 filing that was made to the SEC, I did didn't kno w that

21 the wind towers were stretching as far southwest as they

22 are.  So, things have changed.  People are catchi ng up on

23 this.

24 I do believe that the Town of Antrim and
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 1 the Planning Board is going to be able to come up  with

 2 ordinances that address this.  I think the Town i s going

 3 to have a vigorous discussion of the ordinances.  I think

 4 we're going to get our heads around not only wind  energy,

 5 but other kinds of alternative energy, because we 've been

 6 pushed to the front now and we have to do that.  

 7 I would like to ask that, if you -- I

 8 would like to have you consider the weight of the

 9 Petition, and the fact that you have more signers , you

10 know, signing asking you not to take jurisdiction  than to

11 take jurisdiction.  I know that the bar is just a t 100.

12 But the four of us would like to

13 represent those voices, that's why we're asking t o be, you

14 know, petitioners.  And, we would like very much for you

15 to stand back, let us do what we need to do, and then,

16 hopefully, go forward with something that makes s ense for

17 the Town, makes sense for the state, makes sense for, you

18 know, all of our energy needs.  Thank you.

19 CHAIRMAN GETZ:  Any questions?  Director

20 Morin.

21 DIR. MORIN:  Yes.  Thank you, Ms. Allen.

22 I just wondered, do you mean to say that, if SEC does

23 decide to take jurisdiction, there would be no in terested

24 -- interest in developing your ordinance?  Becaus e, as you
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 1 know, the SEC can still, and does, consider all l ocal

 2 ordinances in their deliberations on taking over a case.

 3 So, though it may be preempted, it won't necessar ily be

 4 preempted, because that all -- all of that would be

 5 considered in deliberations.  So, would there be,  if they

 6 took jurisdiction, would there be no interest in an

 7 ordinance?  Or, may there be interest in developi ng the

 8 ordinance such that it could be considered during  the

 9 deliberations, if SEC took jurisdiction?

10 MS. ALLEN:  That's a very good question.

11 And, I think the sense is that we're going to go forward

12 with an ordinance one way or the other.  This is

13 necessary.  I mean, just, you know, we're at 2011 , and

14 it's clear that all towns are going to have to st art

15 taking a look at this.  And, we addressed it in o ur Master

16 Plan.  But I think the sense is going to be that,  if this

17 application, this particular application is comin g before

18 the SEC, and if you've had a chance to look at th e map, it

19 is basically going to be taking up quite a bit of  space.

20 So, I think we could be developing ordinances tha t would

21 find places elsewhere.  I would like to know, and  I think

22 this would be difficult, what's going to happen i f this is

23 not where, for example, with an overlay planning ordinance

24 that we're not in complete agreement?  And, I thi nk that
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 1 makes it difficult.  That's why I would like to s ee the

 2 ordinance come first and the SEC come second.  It  makes

 3 more sense that way.

 4 We know this town very well, and even

 5 that area.  One of my things I did not put down t here is I

 6 was once a perambulator.  And, if you guys know w hat that

 7 is, you've got to go up and down -- somebody is s miling --

 8 you have to go up and down the town boundaries.  I've

 9 actually been one of the few people that's walked  the

10 Stoddard boundary, and it almost killed me.  So, I could

11 -- I'm sorry, does that answer the question?

12 DIR. MORIN:  Yes.

13 MS. ALLEN:  Thank you.

14 CHAIRMAN GETZ:  Any other questions?

15 (No verbal response) 

16 CHAIRMAN GETZ:  Thank you.

17 MS. ALLEN:  Thank you.

18 CHAIRMAN GETZ:  Mr. Block.  And,

19 Mr. Block, you're also a signatory to the Petitio n that

20 was filed by Ms. Allen?

21 MR. BLOCK:  Correct.  And, I have a

22 question, Mr. Vice Chair and Committee.  I am als o here

23 representing four petitioners who could not atten d today.

24 Shall I speak to them separately later or --
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 1 CHAIRMAN GETZ:  Well, in terms of -- I

 2 mean, are there different arguments that they --

 3 MR. BLOCK:  I would like to add one or

 4 two lines, you know, on each of their benefits, a nd then

 5 speak to -- and speak to my wife and I separately .  So, --

 6 CHAIRMAN GETZ:  But they have already

 7 filed --

 8 MR. BLOCK:  They have filed, that's

 9 correct.

10 CHAIRMAN GETZ:  -- petitions?

11 MR. BLOCK:  They have.  

12 CHAIRMAN GETZ:  But they have asked you

13 to say something in addition?  

14 MR. BLOCK:  Yes.  But, I mean, I

15 probably would not add much more than to reiterat e what's

16 in here, and indicate how far each one of them li ves

17 actually from the proposed site, but that's about  it.

18 CHAIRMAN GETZ:  Okay.  Please proceed.

19 MR. BLOCK:  Okay.  And, I can just

20 speak, I'll just quickly run through the four.  

21 James Hankard, who could not be here,

22 his proprietary is one and a half miles from the proposed

23 turbines.  And, I know his concern is primarily f or the

24 value of his property.  And, that he is -- he fee ls that
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 1 one and a half mile proximity would be of great c oncern to

 2 him, in terms of his negative impact on his overa ll health

 3 and well-being.  Spencer Garrett, his property is  directly

 4 abutting the first property that Antrim Wind Ener gy had

 5 leased, and which currently has -- holds the

 6 meteorological tower.  He also has been a past me mber of

 7 the Antrim Land Use Boards, and I know he's very -- he's

 8 concerned and would like to see this postponed.

 9 Mark and Brenda Schaefer, also their

10 property directly abuts, their house is less than  one mile

11 from the proposed turbine sites, and their proper ty is in

12 direct abutment to the leased land.  They have be en living

13 in the town for 27 years, and live back on a quie t dirt

14 road and moved their 27 years for the piece and q uiet.

15 And, I know that's of extreme concern to them.  

16 And, Samuel and Michele Apkarian, their

17 house is located just over a mile.  It's across t he road

18 from Tuttle Hill.  But they've got a relatively n ew house,

19 with a very large expansive view in front, and th eir view

20 is completely of Tuttle Hill.  So, I know that th at

21 proximity is their concern.  Thank you.  

22 If I could speak to -- for my wife and I

23 now.  By way of introduction, we own a 230 acre f arm,

24 directly north of Tuttle Hill.  We are across the  road.
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 1 Every one of our 230 acres on the south sloping h ill that

 2 faces Tuttle, that is our view.  Our living room and

 3 kitchen have 8-foot picture windows and we see Tu ttle

 4 Hill.  In the 23 years since we've lived there, b etween my

 5 wife and I, either or both of us have served on t he Antrim

 6 Conservation Commission, the Open Space Committee , the

 7 Contoocook and North Branch Rivers Local Advisory

 8 Committee.  We are both New Hampshire Coverts

 9 Coordinators.  

10 We have been very active in sort of

11 being involved in particularly the Rural Conserva tion

12 District in Antrim, since it was established in t he 1989

13 revision to the zoning ordinance.  In the introdu ctory

14 paragraph, the definition of the Rural Conservati on Zone,

15 it describes it as "having been established to pr eserve

16 and protect the remote rural regions of Antrim fr om

17 excessive development pressures."  And, we have t aken that

18 very seriously.  As soon as that was established in 1989,

19 we had a hard time with the fact that it had been  defined

20 as "ending at Route 9".  And, without an Antrim m ap right

21 here, that might not be clear.  But it was sort o f an

22 arbitrary stop to the Rural Conservation Zone.  T here's a

23 portion of Route 9 north of there, right up to th e town

24 line that, to us, was a clear -- clearly contiguo us
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 1 portion of land.  So, we petitioned and were succ essful in

 2 the following year in having that added to the Ru ral

 3 Conservation Zone.  And, that is where our house is

 4 located.  So, we are within there.  Our property,  by the

 5 way, is located between three-quarters and one an d a half

 6 miles from the proposed turbine sites.

 7 Over the years, we have acted as sort

 8 of, in some level, self-appointed stewards, and a lso

 9 semi-officially, in 1999, the Society for the Pro tection

10 of New Hampshire Forests worked with the Nature

11 Conservancy to acquire the Loveren Mill Cedar Swa mp, which

12 is across the road from us and on our road.  And,  when

13 they acquired that, we were involved in the heari ngs for

14 that and provided evidence on historical and cult ural

15 artifacts there.  In conjunction with that, the F orest

16 Society named us as informal stewards to oversee or to

17 keep an eye on the Loveren Mill Cedar Swamp and a lso the

18 adjacent land that was part of that that went to a company

19 called "Meadowsend Timberland", and were asked to  kind of

20 be stewards on supervising that when they did tim bering,

21 which he did and we worked closely with the fores ter on

22 that.  

23 And, this brings me around to how we got

24 involved.  When we first became aware of a propos al for a
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 1 potential industrial wind facility on the summit of

 2 Tuttle, our initial reaction, having really no op inion at

 3 that point about wind energy, our initial reactio n was

 4 "Wait a minute.  This is an industrial use.  And,  the

 5 Rural Conservation Zone specifically prohibits an y

 6 industrial activity."  So, we became involved at that

 7 point to try and see what this was about and to w ork with

 8 that.

 9 So, over the two years that this has

10 been through procedures with the Zoning Board and  the

11 Planning Board, we have been I think at every sin gle

12 meeting that involved -- involved Antrim Wind Ene rgy and

13 their proposals.  We were appellants in the cases  for the

14 -- for the variance applications.  The current co urt cases

15 that are in the Superior Court right now, there a re two

16 cases, and one is Antrim Wind Energy versus the Town of

17 Antrim, the other is my wife and I versus the Town of

18 Antrim, where we are challenging the granting of the

19 height variance.  

20 So, we feel and have been very closely

21 involved and very concerned over the last two yea rs about

22 all this.  One of the reasons that we are asking the

23 Committee to please consider not taking jurisdict ion at

24 this point and waiting to see what happens is for  several
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 1 reasons.  The people of Antrim are now starting t o really,

 2 I feel, express an interest in being able to look  at this

 3 and decide and make a decision on their own.  Tow n

 4 politics, I feel, has changed drastically since M arch of

 5 this year.  You've heard there have been two new Planning

 6 Board members voted in.  This was done by a two-t o-one

 7 margin.  And, we feel that this is a clear messag e from

 8 the people of Antrim that they wanted change.  Th at what

 9 had been going before, in terms of proposals, wer e not

10 really necessarily in the best interest of the pe ople of

11 Antrim.  I would like to suggest that the two new  members

12 of the Planning Board, although they may be new t o that

13 specific board, both -- I've known them both for years,

14 and I know they both have extensive land use issu es

15 experience.  This would not be -- they are not ne ophytes

16 in any kind of process like this.  So, I feel ver y

17 confident in our current Planning Board's ability  to work

18 this out and do something that would be in the be st

19 interest of Antrim.  

20 There are really two issues at play here

21 that I see.  And, one is this specific proposal f rom

22 Antrim Wind Energy for a project on Tuttle hill a nd down

23 to Willard Mountain.  And, the other is, and mayb e this is

24 an area that you, as a Board, are not really -- a re not
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 1 really desirous of being involved with, because i t's more

 2 of a local issue.  And, that's the potential for a general

 3 proposal for zoning in Antrim for industrial rene wables.

 4 To me, the big difference is one is a specific pr oject in

 5 the immediate future, and the other is something that

 6 potentially I see, and, as I say, I'm a very stro ng

 7 believer in zoning and the process, it's a very l ong-term

 8 thing.  It's something that I would like to see p roperly

 9 crafted so that it serves Antrim five years from now, ten

10 years from now, thirty years from now.

11 And, with that in mind, I would really

12 like, since Antrim Wind Energy's proposal is not something

13 that would be there in, hopefully, I mean, I don' t think

14 it would be there and disappear in a couple of ye ars, they

15 have projected at least a 25-year lifespan, and m aybe

16 beyond that.  So, I would think that anything the y do at

17 this point should -- should fit in with whatever Antrim's

18 long range plans are, should fit in with what our  zoning

19 and the townspeople think should the zoning -- th e zoning

20 should be for the next thirty years or more.

21 I'm not going to get into an awful lot

22 of other things here.  I know there are -- I've q uestioned

23 how the strength or properness at this point of o ur

24 selectmen being considered a true governing body for the
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 1 people of Antrim.  I question -- when those lette rs on the

 2 20th were issued this week, it took me by surpris e,

 3 because I attended the last several Planning Boar d -- I

 4 mean, Selectmen's meetings.  And, I questioned wh ere those

 5 letters came from.  So, yesterday morning, I call ed up

 6 Galen Stearns, whom I believe is present here, is  our Town

 7 Manager, and asked for the minutes of the last mo nth's

 8 meetings.  And, I asked him specifically "can you  tell me

 9 at what meeting these letters were discussed and voted

10 on?"  And, his response to me was that "these let ters were

11 not discussed at any meeting."  So, it's my impre ssion

12 that anything that a Board of Selectmen does, act ions they

13 take must be done in public and must be done in t he open.

14 So, I question that, if there are letters being w ritten by

15 them and decisions being made that are done behin d closed

16 doors or done without public knowledge, I questio n "is

17 this" -- "does this truly represent the people of  Antrim?"  

18 I can't speak -- all right.  I'm not

19 going to get into that.  I guess, in summary, I w ould just

20 say that, certainly, that Antrim Wind Energy has a

21 prerogative at a later date, when and if they do submit an

22 application, if they feel that they would be bett er served

23 by jurisdiction by the SEC, they certainly have t he

24 prerogative to reapply at that point.  And, I wou ld
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 1 suggest that, at this point, again, it is very pr emature.

 2 There is no application.  The original letter fro m the

 3 Selectmen stated that they would like the SEC to take

 4 jurisdiction "when and if an application is submi tted".

 5 And, I would suggest that, since an application h as not

 6 been submitted yet, that even the premise of that  letter

 7 holds that the jurisdiction should happen "when a nd if".

 8 This is not the point.  This is too early.  So, I  thank

 9 you.

10 CHAIRMAN GETZ:  Questions? 

11 MR. BLOCK:  I can answer questions,

12 though.  I'll be glad to.

13 (No verbal response) 

14 CHAIRMAN GETZ:  There appear to be no

15 questions.  So, thank you.

16 MR. BLOCK:  Thank you.

17 CHAIRMAN GETZ:  Mr. Klinger.

18 MR. KLINGER:  Thank you.  And, thank you

19 for the opportunity of speaking to you folks toda y.  I've

20 heard people say they're "newbies", well, that ma kes me

21 premature.  I've only been in Antrim for maybe a year now.

22 But all through this whole process my concerns ha ve always

23 been as follows:  The township has an extensive M aster

24 Plan, which, in fact, outlines specific uses for specific
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 1 reasons.  We, as citizens, and myself as a newbie , really

 2 like to embrace this.  And, it's clearly defined what

 3 these uses are intended for.  To take the Conserv ation

 4 Zone and rezone it, the Conservation District and  rezone

 5 it into a commercial zone is against the Master P lan.

 6 There was a lot of effort that went for this, and  it

 7 should be maintained as such.  

 8 And, I would like to clarify some

 9 issues.  You folks aren't privy to the town meeti ngs and

10 the going-ons within the Town's meetings.  There is some

11 things that need to be clarified.  I am, as a new  person,

12 really not up to speed to do it as of yet.  But, in the

13 near future, I will be.  I'm not used to New Hamp shire

14 state law, because I'm from out of state.  And, I 'm

15 working on gaining knowledge on what the SEC is r equired

16 in the state regulations and town regulations.  

17 But, as a newcomer to this town, the

18 process which leads us to this point is exceeding ly

19 questionable in my opinion.  I have been involved  in

20 politics pretty much two-thirds of my lifetime an d never

21 seen anything to this nature, and concerns me.  I  think

22 this whole project has been a rush to judgment an d a push,

23 for what reason I have no -- no knowledge of.  An d, a lot

24 of things were negated.  I personally felt that t he
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 1 Selectmen and previous Planning Board had an oppo rtunity

 2 and was more than qualified to take on doing the zoning

 3 and redistricting of what was necessary, but chos e not to.

 4 For what reasons, again, I don't know.  I have fa ith in

 5 the new Planning Board and their expertise.  None  of us

 6 have the expertise to know all of it.  That's wha t we're

 7 doing here today.  But there are people that we c an talk

 8 to, excuse me, and gain the information.

 9 My question is is, being a new person in

10 the State of New Hampshire, how can you go along to this

11 point, when the Town residents have no idea of th e scope

12 or magnitude of the proposed project?  How can th e State

13 of New Hampshire be involved in a situation, when , again,

14 they don't have the same -- same information from  the

15 Applicant?  I plead ignorance to your chapters an d verse,

16 because I am new.  Please bear with me.  

17 I bought my property where I did for

18 several reasons.  It was a commercial property an d located

19 one and a half miles from the proposed impact zon e or in

20 the impact zone.  I wasn't aware of it when I pur chased

21 it.  I was only aware of it in October of 2010.  Which

22 didn't give me ample time to come up to speed to date.

23 After being involved in the petition drive, I fou nd that a

24 lot of information that was supplied to pro suppo rters
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 1 were not absolutely accurate, nor were they infor med to

 2 the scope or magnitude of the Project, and signed  a

 3 newby's petition.  They had no idea who I was.  T his

 4 indicated to me that, apparently, as long as the Project's

 5 been going on, there hasn't been enough informati on

 6 leaking out to the public by our Planning Board - - by our

 7 previous Planning Board and Selectmen, which is t heir duty

 8 to do so.  Which shows me negligence on that part .

 9 The other thing is, is when the people

10 did attend the meetings and voice their concern a nd asked

11 the Selectmen and Planning Board to clearly defin e the

12 uses and permitted uses and what is required and what is

13 not required, they nodded their heads up and down  and said

14 "Yeah.  Okay.  We hear you."  And, they went off and voted

15 on their own.  I don't believe that is due proces s in any

16 situation whatsoever.  

17 And, every one of our majority of

18 meetings, the residents there in attendance were the --

19 the majority of the residents were in disapproval  of what

20 the Selectmen wanted to do, and wanted the time t o educate

21 the people and learn the magnitude of this Projec t, pros

22 and cons, and an opportunity to do so, to present  it to

23 the public and educate them, so they can make the ir

24 decisions not based on hearsay.  It has never giv en an
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 1 opportunity to do so.  Which, in my opinion, is a  personal

 2 attack on my constitutional rights.

 3 In closing, I would ask that the SEC do

 4 not -- does not grant the Petition for Jurisdicti on.  That

 5 removes it to the Town Planning Board and the Tow n

 6 Selectmen and the residents of Antrim to do what they want

 7 to do, to propose what they want to do.  Eventual ly, if,

 8 in fact, we cannot come to a meeting of the minds , one

 9 way, shape or form, you'll all be involved in it.   And, at

10 that point, we have given our best effort to do s o.  We

11 are not uneducated individuals living in the Town  of

12 Antrim.  We do not have uneducated Selectmen or P lanning

13 Board members.  Most of our selectmen have run bu sinesses

14 for over 30 years successfully.  That does not sh ow

15 ignorance.  It might show a little laziness in no t taking

16 on the situation, but it certainly doesn't show i gnorance

17 or inability.  

18 And, lastly, to address the issue of

19 Lempster, in comparison to Antrim; there is no co mparison

20 whatsoever.  None.  In town -- town planning, zon ing,

21 anything, there's no similarities.  So, I really contest

22 what Mr. Webber stated in his letter as "we are v ery

23 similar to Lempster."  No offense to Lempster, bu t we are

24 not.  And, that is my concerns.  What I am asking  the SEC,
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 1 to deny the Petition for Jurisdiction, and allow the

 2 Planning Board the six or ten month time frame in  order to

 3 put a comprehensive study together.  They have be en doing

 4 it for three decades in Antrim.  They can do it f or

 5 another three decades.  I have faith in the new P lanning

 6 Board.

 7 CHAIRMAN GETZ:  Any questions?  Mr.

 8 Iacopino.

 9 MR. IACOPINO:  Mr. Klinger, I'll ask you

10 the same question I asked Mr. Beihl.  I understan d you're

11 a concerned citizen in the Town of Antrim.  But t he issue

12 that's before the Committee right how is whether you

13 should be permitted to intervene as a party in th is

14 proceeding.  And, is there anything else that you  can tell

15 us about any right, claim, title, interest, subst antial

16 interest that you have that makes you different t han any

17 other citizen from the Town of Antrim?  Understan ding, we

18 can't permit every citizen in the Town to interve ne as a

19 party.

20 MR. KLINGER:  Absolutely.  And, I

21 understand your question clearly.  Due to the eco nomic

22 situation, two-thirds of the residents along Rive r Road

23 were not -- had no idea the scope of the Project,  what was

24 going on, and had a real misconception.  I feel - -
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 1 MR. IACOPINO:  What do you mean "due to

 2 the economic situation"?

 3 MR. KLINGER:  Most of them, husband and

 4 wife work and do not get home in time to particip ate in

 5 town functions.  They have children in day care a nd

 6 they're running around.  And, frankly, at that po int,

 7 after doing both working and trying to get the ki ds to

 8 bed, I can attest to what problems that is.  I ha ve

 9 informed them every step.  I have been privy to j ust about

10 every one of the town meetings since October of t his year.

11 I am self-employed and I can make the time to do so.  But

12 they do not.  I feel that, by intervening, I have  a

13 commercial piece of property, which I feel will b e

14 impacted by the siting of this.  And, my resident s also

15 have residential property within the Rural Conser vation

16 District that are exceedingly concerned about thi s for

17 future devaluation in case they are going to sell .  

18 They have asked me to keep them informed

19 of the situation, because they do not have the ti me.  And,

20 since I do have a vested -- personal vested inter est, in

21 my wife and myself, I would like to be an interve nor,

22 because the process so far that I've seen that th e Town

23 has put in front of us has required intervention.

24 MR. IACOPINO:  You mentioned "River
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 1 Road", is that the road you live on?  

 2 MR. KLINGER:  Yes, sir.

 3 MR. IACOPINO:  Okay.  Thank you.

 4 MR. KLINGER:  Thank you.

 5 CHAIRMAN GETZ:  Ms. Voelcker.

 6 MS. VOELCKER:  Good afternoon.

 7 CHAIRMAN GETZ:  Good afternoon.

 8 MS. VOELCKER:  I'm Elsa Voelcker.  I

 9 live at 97 Old Pound Road, which is roughly a mil e, mile

10 and a half from the met tower, which will be the first,

11 now I'm told, 475-foot tall wind power project.  I have

12 gone to many of the hearings.  I've been to Zonin g Board

13 hearings, I've been to Planning Board hearings.  And, I

14 don't pretend to understand town politics.  But o ne thing

15 that hasn't been said today is I went to a Planni ng Board

16 meeting, where over half of the speakers were aga inst

17 opening up Conservation District to an industrial  use.

18 And, then, at the end, the Planning Board all jus t voted

19 for that very general giving industrial wind use to our

20 Conservation District, which I worked on.  I've l ived in

21 Antrim since 1983.  I helped the Blocks get more area of

22 Antrim under Conservation District.  I moved ther e because

23 it is country, it's wild.  I teach photography at  Franklin

24 Pierce and St. Anselm College.  I am a naturalist .  I sell
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 1 my cards at least a dozen different outlets in th is state.

 2 I love where I live.  

 3 The swamp that I walk to every morning

 4 is right under the met tower.  They tell me that "you

 5 won't -- "These things won't bother you.  They're  only

 6 65 decibels.  That's just like having a vacuum cl eaner on

 7 in your house."  Would you like to live with a va cuum

 8 cleaner going eight months of the year, if these are as

 9 good as they say they're going to be?  

10 I came to Antrim, I bought my house, it

11 was a tiny cottage.  We built an addition big eno ugh for

12 my house and me and my child.  We had a second ch ild, my

13 husband left.  I've raised my two kids in Antrim myself,

14 living on about 30 grand a year I make now.  All the money

15 I have is in that house.  And, I put on an additi on so I

16 could live there with my two teenagers and not be  living

17 on top of each other.  Now, the money I've put in to my

18 house is going to be gone.

19 They say that "it makes no impact on the

20 value of your property."  But, when we look into other

21 properties, it's 25 to 50 percent I stand to lose  on land

22 that's already devalued to the amount of money I have

23 invested in it.  I would like to see a provision made

24 where landowners within the two-mile affected dis trict get
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 1 recompensed or bought out.  I want to be bought o ut.  If

 2 these things go in, I can't stand living there.

 3 It's ruining the most beautiful parts of

 4 our country.  Nubanusit, Willard Pond, Gregg Lake , we have

 5 invested a lot of money in that beach front of Gr egg Lake,

 6 so that we have a place to go swimming and enjoy.   And,

 7 instead, we're going to have four or five of thos e things

 8 lording over us.  I know Lempster.  They have a b eautiful

 9 place to go swimming, Long Pond.  You don't see o ne of

10 their things from there.  You don't hear them fro m there.

11 They're all along Route 10.

12 Well, I beg to differ.  This is going to

13 ruin the natural qualities of Antrim, Hancock, an d

14 Stoddard.  And, I just hope that you give Antrim a chance

15 to say "no" to this Project.  Because I know, if you get

16 it, you will let it happen.  You may say they can  only put

17 up five, but it's a done deal.  And, I think peop le should

18 know that wind energy isn't the answer.  It's not  the

19 answer.  We have good hydropower that nobody's

20 investigated doing.  Loveren Mill has a dam there  already.

21 Hydropower is so much more efficient than wind.  

22 I think the whole thing needs to be

23 looked at.  Why is Holland defunding their wind p rojects

24 now?  Because they're making more CO2 than they w ere
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 1 before they went in for wind.  Wind energy is not  the

 2 answer.  Thank you.

 3 CHAIRMAN GETZ:  Any questions?

 4 (No verbal response) 

 5 CHAIRMAN GETZ:  Thank you.  Ms. Law.

 6 MS. LAW:  Good afternoon.  Thank you for

 7 letting me speak.  I am an intervenor, because I live

 8 directly across the valley from Tuttle Mountain.  I live

 9 on top of Windsor Mountain.  We built our house i n 1988.

10 In my mind, it's heaven.  It's quiet, it's peacef ul.  We

11 see wild birds, we see wild animals.  I love the wildlife,

12 I love the Rural Conservation District where I li ve.

13 I would like to ask you not to take

14 jurisdiction over this right now.  Let the new Pl anning

15 Board have a chance to change the ordinances of t he zoning

16 ordinances for the Rural Conservation District.  We do

17 have ordinances in place, and they are being chan ged.  I

18 think it's premature to have you take over this P roject,

19 since they don't have an application in yet, Antr im Wind

20 Energy.

21 They came into our town two years ago to

22 put up a met tower.  And, we've been to almost ev ery

23 single meeting, with the Zoning Board, the Planni ng Board,

24 the Select Board.  We were never allowed to speak  about
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 1 wind towers, we were only allowed to speak about the met

 2 towers.  But, as soon as that was granted, all of  a sudden

 3 it's all about the wind towers.  

 4 We would like more time to be able to

 5 work on our zoning ordinances.  I think we have a  really

 6 good new Planning Board in place right now, and w e'd like

 7 to give them a chance to work on that.  I really would

 8 like to ask you that.  I'm going to make it short  and

 9 sweet.

10 CHAIRMAN GETZ:  Thank you.  Any

11 questions?

12 MR. IACOPINO:  I just have a question.

13 I take it, from what you said at the beginning of  your

14 statement, that you believe that you're going to be in

15 full view of --

16 MS. LAW:  Absolutely.

17 MR. IACOPINO:  Have you talked to any --

18 has anybody from the Applicant spoken to you abou t what

19 the visual impact might be from where you live?  

20 MS. LAW:  They don't have to.  I know

21 what it's going to look like.

22 MR. IACOPINO:  Well, I'm just asking if

23 they have?

24 MS. LAW:  No.
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 1 MR. IACOPINO:  Okay thank you.

 2 CHAIRMAN GETZ:  All right.  Thank you.

 3 MS. LAW:  Thank you.

 4 CHAIRMAN GETZ:  Mr. Cleland.

 5 MR. CLELAND:  Good afternoon.  I think

 6 I'm near the end, because it looks like everybody  here,

 7 including the Board, is getting a little weary.  So, I'm

 8 not going to say too much.  I think I should be a n

 9 intervenor because my property faces the proposed  Project,

10 and I'm within one and a half miles.  So, that's my view.

11 Also, Mr. Kenworthy has told me that the Project would

12 have a direct impact on my property.  So, that's why I

13 think I should be an intervenor.  

14 I live in Antrim, New Hampshire, because

15 it's a small town governed by the people.  I like  to vote,

16 I like to make decisions, and I'm intervening bec ause I

17 don't want the SEC to take jurisdiction at this p oint.  I

18 want to be able to vote and exercise my rights to  make

19 these decisions with the Planning Board that I th ink is

20 very capable of what they're about to try to do.  If we do

21 this and you do take it over, I feel like I am lo sing some

22 of my rights, and I'm not happy about that.

23 Basically, that's about what I have to

24 say.  And, I think you should listen to the peopl e.  Let

                 {SEC 2011-02}  {04-22-11}



   169

 1 the Town go through this, because the Town is div ided.

 2 And, if the Town doesn't get back together, it's always

 3 going to be divided.  And, none of us want that.  Thank

 4 you.

 5 CHAIRMAN GETZ:  Any questions?

 6 (No verbal response) 

 7 CHAIRMAN GETZ:  Okay.  Thank you.

 8 MR. IACOPINO:  I have one question.

 9 MR. CLELAND:  Yes.

10 MR. IACOPINO:  Obviously, you've told us

11 that your property is about a mile away from the site it

12 faces.

13 MR. CLELAND:  Yes.

14 MR. IACOPINO:  What about -- is there

15 anything about your property that makes you belie ve you're

16 going to --

17 MR. CLELAND:  It faces the site.  I see

18 the complete site of the whole ridge.

19 MR. IACOPINO:  So, are you like up on

20 the same elevation?

21 MR. CLELAND:  Yes.  I'm on the same

22 elevation.

23 MR. IACOPINO:  Thank you.

24 MR. CLELAND:  Thank you.
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 1 CHAIRMAN GETZ:  Ms. Longgood.  

 2 MS. LONGGOOD:  My name is Janice Duley

 3 Longgood.  I live -- I would ask you to reference  your map

 4 please.  I live on Salmon Brook Road.  I have the  last

 5 electrified house on Salmon Brook Road.  I consid er myself

 6 to be at "ground zero" of this Project.  The Appl icant has

 7 never spoken to me.  And, so, therefore, that -- I am

 8 requesting intervenor status.

 9 I would like the process to go back to

10 Antrim.  I have felt, during the discussions that  we had

11 regarding the met tower, the zoning changes, that  we

12 weren't allowed full participatory democracy, we were shut

13 down many times in our discussions, that we had t o, you

14 know, stay on track and we couldn't talk about ce rtain

15 things.  And, I have very strong feelings that th is would

16 impact my life horribly.  I don't want to be ther e if

17 these go up.  I was born and raised in Concord, N ew

18 Hampshire, and I've moved out to the middle of no where.  I

19 love it.  I have an 800-foot driveway.  Again, I am on a

20 beaver pond that looks up over the ridge.  That i t appears

21 as though my home will be surrounded with this ma p by

22 turbines.

23 Every other resident on Salmon Brook

24 Road signed the petition to go back to Antrim.  S ome of
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 1 them had been for Wind Energy, until they saw thi s map.  I

 2 think the map that was submitted took everyone by  surprise

 3 at the scope of this Project, all the way to Will ard

 4 Mountain.  

 5 I had hoped to conserve 30 acres of the

 6 50 acres that I own to be part of this beautiful natural

 7 area.  And, it is having a direct impact and stre ssor on

 8 my life now, and it will have a direct impact if it goes

 9 through.  So, I want to intervene in whatever hap pens as

10 you go forward as I'm a direct abutter.  And, any  -- I

11 guess that's it.

12 CHAIRMAN GETZ:  Any questions?

13 MR. IACOPINO:  I just have a -- the map

14 that we have is only a topo, so we don't actually  have all

15 the roads.

16 MS. LONGGOOD:  You don't.  Well, I am

17 the last road before you get to Stoddard.  When w e

18 started, we were in the Boston Globe, back in the  '70s, of

19 "No Joy in Antrim's Mudville."  I was pregnant wi th my

20 daughter, having to walk over a mile to get up to  my

21 house.  We had propane lights.  It's wild out the re.

22 Hawks, you know, it's --

23 MR. IACOPINO:  Where is your home in

24 relation to the brook itself?
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 1 MS. LONGGOOD:  I have, if you only have

 2 a topo map, the brook goes right by where my home  is.

 3 Where it splits, I'm on the left side.  I think t here's a

 4 small road there.  I'm the last house, and I'm in  off the

 5 road far enough so that I do not have a direct vi ew of

 6 even the dirt road.  So, --

 7 MR. IACOPINO:  Thank you.  Are you going

 8 to draw a circle for us?  

 9 MS. LONGGOOD:  Yes. 

10 MR. IACOPINO:  That would be great.  

11 MS. LONGGOOD:  Going to draw a circle.

12 Oh, I don't have my reading glasses.

13 UNIDENTIFIED SPEAKER:  If that helps.

14 CHAIRMAN GETZ:  Thank you.

15 UNIDENTIFIED SPEAKER:  It's right where

16 my finger is.

17 CHAIRMAN GETZ:  Any questions?  

18 (No verbal response) 

19 CHAIRMAN GETZ:  Thank you.

20 MS. LONGGOOD:  You're welcome.

21 CHAIRMAN GETZ:  And, Ms. Harriman.

22 MS. HARRIMAN:  I'm Marie Harriman.  And,

23 the good news is, I think I'm your last person.  So, I've

24 only lived in Antrim for three and a half years, this
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 1 round.  I grew up in Antrim, my parents grew up i n Antrim.

 2 And, my family has been in Antrim for, oh, over 2 00 years.

 3 I'll try to keep it as brief as possible.  

 4 Let me first answer the question about

 5 being an intervenor.  I'm here mostly to bear wit ness to

 6 the SEC of how things have been in Antrim and how  I feel

 7 about this.  I'm also a signatory to the Petition  that

 8 Mr. Webber had going around, and I have no object ion to

 9 being included within that class.  So, that's wha t I have

10 to say about that.

11 I want to talk a little bit about

12 resources and just put my two cents in there.  Th e

13 Planning Board is made up of volunteers.  They me et every

14 other week, in general.  And, when I think about this ad

15 hoc committee that they put together, I think of a couple

16 things.  As an engineer myself, though, I'm a mec hanical

17 engineer, I have an idea of what they would need to put

18 together and what kind of things they would need to

19 understand and write into our Planning Board proc edures to

20 really manage this kind of a project and to deal with the

21 whole wind energy project that we're considering.   I also

22 have a lot of civil engineers in my family.  And,  I don't

23 believe that we have the full capacity that we ne ed in

24 Antrim to fully address this Project.
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 1 I think there's a lot of good-meaning

 2 people, that they have a lot of energy they want to put

 3 towards it.  But I do believe that this would be much

 4 better transferred to the SEC.

 5 I think there's another issue here about

 6 "undue delay".  Antrim has been considering the w ind

 7 towers or the wind energy or met towers for about  two

 8 years now.  And, as a lot of people have said, yo u know,

 9 we could have been preparing for this quite a whi le ago.

10 There are some people who feel that all of a sudd en it's

11 been thrust on them, and it's right now a very pe rtinent

12 issue.  But I think that many of us have seen it coming.

13 And, if we had wanted to, we could have been much  more

14 prepared for it than to think it's a sudden -- a sudden

15 thing we have to deal with.

16 I think that, if this stays within

17 Antrim and does not get taken over by the SEC, th at Antrim

18 Wind Energy will not get a fair and expedited rev iew

19 within Antrim.  If the petition is not approved, I really

20 have to wonder if it will ever emerge from the Pl anning

21 Board at all.

22 I know that there have been discussions

23 within the last half hour here whether we should look at

24 it within six months or eight months before it co mes back
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 1 to this Board.  But, I have to wonder, what's the  point of

 2 having even that delay, if it's going to come bac k here?

 3 Since even those folks who have been talking abou t it

 4 think that it has a high likelihood of it.  What purpose

 5 does that serve for the Town of Antrim and for th e New

 6 Hampshire residents in general?  

 7 And, I also have to wonder that, if

 8 Antrim does create the proper language that they want to

 9 within our town, would we write that standard tow ards this

10 particular project?  And, given how so many of th e

11 meetings have been more a tool of the minority ag ainst the

12 wind energy project, if that language would actua lly end

13 up being against the wind energy farm, rather tha n for it,

14 or make it more difficult for them to address.  A nd, I do

15 have to wonder if that's a possibility.  

16 One thing that you guys have -- may not

17 have been made aware of is that some of these mee tings

18 have actually had to be refereed by police office rs.  And,

19 that's how contentious things are.  Now, that may  be

20 common in many towns, I don't know.  But, to me, that

21 seems like it's a little extreme.

22 And, I guess, you know, in closing, I

23 would also like to say that, although some people  seem to

24 represent that there is -- it's a 50/50 split bet ween who
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 1 wants what in the Town, that's not what I've hear d.

 2 Again, I'm on one side, there's people on another .  It

 3 looks to me like there's a small, very vocal mino rity, and

 4 then there's a rather apathetic majority.  Read i nto that

 5 how you will.

 6 When we look at the voting at the last

 7 Planning Board members, there was a two-to-one vo ting for

 8 the current members.  But, be careful with that n umber,

 9 because only about 600 people in the Town voted.  So,

10 while that's representative of the number of peop le who

11 voted, it may not be representative of the whole town.

12 That's all I have.

13 CHAIRMAN GETZ:  Okay.  Any questions?

14 (No verbal response) 

15 CHAIRMAN GETZ:  Thank you.  Oh.

16 DIR. MUZZEY:  I had the question that

17 was similar to what has been asked of others.  Is  there a

18 particular reason why you feel that you should ha ve

19 intervenor status as opposed to others in the tow n?

20 MS. HARRIMAN:  As I said in the

21 beginning, I don't particularly need to hold on t o the

22 intervenor status.  

23 DIR. MUZZEY:  Okay.

24 MS. HARRIMAN:  I'm happy to go in with
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 1 that other class.

 2 DIR. MUZZEY:  All right.  Thank you.

 3 CHAIRMAN GETZ:  There appear to be no

 4 other questions.  So, thank you.  Steve, how are you

 5 doing?

 6 MR. PATNAUDE:  Keep going.

 7 CHAIRMAN GETZ:  Well, let me turn to

 8 some other procedural items.  Mr. Genest, the Tow n of

 9 Antrim filed an objection to the petition by the Antrim

10 Planning Board.  Do you have anything to add to t hat or

11 any other positions on intervention?

12 MR. GENEST:  I'll just stick with the

13 written, as far as the objection.

14 CHAIRMAN GETZ:  And, do you have

15 anything else, in terms of what's been stated tod ay so

16 far?

17 MR. GENEST:  No.  I think we're all set.

18 CHAIRMAN GETZ:  Thank you.

19 MR. GENEST:  Thank you.

20 CHAIRMAN GETZ:  Ms. Geiger, you filed a

21 "Response to Intervention Requests" on April 21, as well

22 as a "Reply to Counsel for the Public".  Do you h ave

23 anything to add on on the Petitions to Intervene or

24 anything to add with respect to the standard or r eview or
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 1 other items that have come up today?

 2 MS. GEIGER:  No.  I think our position

 3 is adequately set forth in the filings.  Basicall y, we

 4 would ask the Committee to carefully scrutinize a ll of the

 5 requests for intervention under the standard arti culated

 6 in RSA 541-A:32, and to ensure that they -- all o f the

 7 folks that are seeking to intervene have articula ted that

 8 they have rights, duties, privileges, and immunit ies under

 9 the law, that they need to be protected by interv ention

10 standards -- status, and that their interests are  not just

11 commensurate with being a member of the general p ublic.

12 That they actually do meet the intervention stand ard under

13 the statute.  

14 And, if individual parties are similarly

15 situated, that their participation in the docket be

16 consolidated.  I think, as Attorney Iacopino has

17 indicated, to do otherwise would open up interven tion to

18 just about everyone in the Town.  So, we would ma ke those

19 additional points.  

20 With respect to our pleading concerning

21 a response to or a reply to Public Counsel's subm ission,

22 if you'd like me to take a moment, I'd be happy t o address

23 that.  Basically, in conjunction with that, what I would

24 ask is that I respectfully move that the comments  made
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 1 today by Public Counsel be struck from the record .  I

 2 don't believe, for the reasons set out in my repl y, that

 3 Counsel for the Public was properly appointed und er RSA

 4 162-H:9.  That statute is very clear on its face.   It says

 5 that "the attorney general shall appoint an assis tant

 6 attorney general as counsel for the public upon

 7 notification that an application for a certificat e has

 8 been filed with the Site Evaluation Committee in

 9 accordance with 162-H:7."  I think, as everyone i n the

10 room has heard several times today, no applicatio n has

11 been filed.  I think the statute's pretty clear.  And, I

12 think that, unfortunately, that Senior Assistant Roth has

13 been appointed in violation of the statute.  

14 However, even assuming for the sake of

15 argument, that he was properly appointed, his sta tutory

16 duties are limited by 162-H:9 to the following:  He can

17 "represent the public in seeking to protect the q uality of

18 the environment and in seeking to assure an adequ ate

19 supply of energy."

20 We are here today on a Petition for

21 Jurisdiction.  A petition to see whether the SEC will

22 assert jurisdiction.  Those two statutorily presc ribed

23 duties and those issues are not before the Commit tee

24 today.  The only issue before the Committee today  is
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 1 whether or not it should assert jurisdiction.  Th erefore,

 2 I don't believe that Senior Assistant Attorney Ge neral

 3 Roth has the authority to opine as he has.  And, I

 4 therefore ask that his comments be struck from th e record.

 5 Having said that, I'd like to take a

 6 brief opportunity in rebuttal to some of the comm ents that

 7 he made.  First of all, there's nothing in RSA 16 2-H that

 8 requires an application to filed with a Petition for

 9 Jurisdiction.  And, we've indicated that before.  I also

10 take strong exception to the suggestion that 162- H:2, XII,

11 should be interpreted somehow to mean that this b ody, the

12 SEC, must defer to the wishes of local governing bodies

13 for all facilities that are under 30 megawatts.  The

14 Legislature didn't say that in the statute.  The

15 Legislature has given this body the discretion to  exercise

16 its authority over facilities that are between 5 and

17 30 megawatts, and that's what we're asking you to  do.

18 We've also submitted for your

19 information some legislative history indicating w hat the

20 framers of 162-H meant when they gave you that di scretion.

21 Part of the reason for that discretionary authori ty is to

22 deal with situations such as the one you have bef ore you.

23 Where you have a divided town, and a potential si tuation

24 that an applicant, such as my client, may not be able to
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 1 navigate a process within the Town for approval o f its

 2 plans.  Moreover, in this situation, we have hear d that

 3 the Town doesn't have an ordinance in place, in p lace yet.

 4 What some of the folks in town are asking you to do is

 5 "just to hold off, trust them, and within six, ei ght, ten,

 6 maybe ten months, maybe a year from now, they mig ht have

 7 an ordinance in place.  And, then, if it doesn't work out

 8 for Antrim Wind Energy, then we can come back her e." 

 9 Well, that situation is simply not feasible for m y client.

10 And, what I'd like to do at this point

11 is to turn it over to Mr. Kenworthy to tell you w hy delay

12 is difficult for them.  And, I'm doing that for a  couple

13 of reasons.  Because we've heard from Public Coun sel a

14 couple of times I think an invitation to do that.   So, I'd

15 like to turn it over to Mr. Kenworthy so that he can

16 explain for you what a delay in these proceedings  or a

17 delay in obtaining a decision from the SEC on the

18 jurisdictional question will mean for this partic ular

19 project.

20 MR. ROTH:  Mr. Chairman, I would object

21 to this testimony being introduced at this time.  This was

22 not, as far as I know, noticed as an evidentiary hearing.

23 We don't have any prefiled testimony from this wi tness.

24 There has been no ability to conduct discovery or
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 1 understand the background or prepare for cross-ex amination

 2 of any testimony and remarks by him.

 3 I would also respectfully request to

 4 address Attorney Geiger's motion to strike my tes timony --

 5 or, not my testimony, but my remarks in argument.   But I

 6 only saw her response making that argument this a fternoon,

 7 when she presented it to us.  She presented it to  me this

 8 morning.  But I -- I could take a crack at it.  B ut,

 9 typically, a motion like that should be provided with

10 notice and a certain number of days by the respon ding

11 party to actually write a response.  So, for the Committee

12 to address that motion today would be outside of the

13 rules.  But I'm happy to make some effort to resp ond to

14 it.  

15 But, as far as having testimony this

16 afternoon, I think it would be inappropriate.

17 CHAIRMAN GETZ:  Well, two things.  First

18 of all, we'll give you an opportunity to respond to the

19 motion to strike.  And, I don't think it would be  outside

20 our rules to hear your response today.  Also, we' re going

21 to allow Mr. Kenworthy to speak to the issue, whe n, at the

22 beginning of the hearings today, we indicated tha t we

23 would permit, where necessary, members other than  counsel

24 for the Antrim Wind to speak.  Goes to a question  of what
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 1 weight we give it, since it's not going to be und er oath

 2 or sworn testimony, but we will permit the commen ts.  And,

 3 then, we'll get back to you to give your opportun ity to

 4 speak to the motion to strike.

 5 MR. KENWORTHY:  Thank you, Mr. Chairman.

 6 To respond, I guess, from our perspective, with r egard to

 7 the question of "why a decision on the jurisdicti onal

 8 question now is important for us to understand th e

 9 process?" and "why we think a delay in a decision  is

10 unreasonable?"  We've heard a lot of testimony to day, both

11 written and oral, about the process that has take n place

12 over the last two years in Antrim, both with resp ect to

13 the meteorological towers, which have happened un der the

14 Town's purview, and in close collaboration with t he Town,

15 and also about a six month effort to enact ordina nce

16 changes that would have been twice in front of th e Town

17 for a vote, either up or down, depending upon how  people

18 felt, and would have been subject to all the requ irements

19 of the Town's site plan review regulations.  Our

20 experience has kind of led us to a position where  we do

21 not have a faith in the process in the Town.  Suc h that,

22 even if an outcome were to be that an ordinance w as

23 drafted that had, you know, potentially reasonabl e

24 regulations, we don't know that that will ever be  voted
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 1 in.  Or, if it were, if there's a fair process un der which

 2 we could be reviewed in the context of that ordin ance.  

 3 So, in light of that, without a decision

 4 about whether or not the SEC will assert jurisdic tion or

 5 if jurisdiction is denied, from our perspective, we can't

 6 continue to make investments in the studies that are

 7 required to get to the point where we could actua lly

 8 submit an application.  As you're aware, it's a v ery --

 9 it's an expensive process, it's a time-consuming process,

10 and it's a time-sensitive process.  Particularly now, May,

11 in particular June, April, May, June is a study-i ntensive

12 season, for, you know, things like vernal pools, bird

13 migrations, things that can only happen at that p articular

14 time of year.  So, a delay of a month or several months

15 can wind up costing a far greater period of time.

16 So, you know, unfortunately, our

17 position is that, in the absence of some clarity on what

18 the process is, which we've been trying to get, w e really

19 don't have, you know, from our perspective, an ab ility to

20 kind of keep doing what we're doing. 

21 CHAIRMAN GETZ:  I think there's been a

22 number of comments today about when Antrim Wind m ight be

23 in a position to file an application with the SEC .  And,

24 can you point me, was that stated in the March 11  filing?
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 1 What page was that on?

 2 MS. GEIGER:  I don't have the page, Mr.

 3 Chairman.  But I believe we indicated that it wou ld be

 4 filed by the end of this calendar year.

 5 CHAIRMAN GETZ:  And, that's -- is that

 6 still the case?

 7 MR. KENWORTHY:  Yes.  I think, provided

 8 that there is not an undue delay, from our perspe ctive,

 9 and having some idea of what process we're under.   In

10 other words, if we're able to continue the studie s that we

11 have commenced, we are quite confident that, yes,  we will

12 be able to submit a completed application before the end

13 of this year.

14 You know, perhaps it's useful to point

15 out that the layout that you see on that map is d one based

16 on 2-foot aerial map imagery, engineered drawings .  You

17 know, we didn't just draw, you know, pictures on a map.

18 We've engaged engineers and done quite a bit of s tudy so

19 far.  I think we do have some refinement to do, a nd part

20 of that is with additional engineering and resour ce

21 assessment, and part of that has to do with some of the

22 outcomes of the environmental studies that we hav e

23 currently underway.

24 CHAIRMAN GETZ:  All right.  Thank you.
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 1 Mr. Harrington.

 2 MR. HARRINGTON:  Just a follow-up

 3 question on something you just said.  I kind of g athered,

 4 you're implying that, if the Site Evaluation Comm ittee

 5 doesn't take jurisdiction, that you will just can cel the

 6 Project?

 7 MR. KENWORTHY:  I think that's a

 8 possible outcome.  I think that we would certainl y stop

 9 spending money on the Project, until we had some other

10 certainty about what the permitting pathway looke d like,

11 and that we felt comfortable that, if we were to continue

12 to make investments and meet whatever requirement s

13 existed, that there would be a fair opportunity t o receive

14 a permit.

15 MR. HARRINGTON:  So, should I take that

16 to mean that you expect that, if the Site Evaluat ion

17 Committee does not take jurisdiction, and the Tow n comes

18 up with this ordinance, that there would be a dra stic

19 difference in the type of studies that you have t o do over

20 the course of the next six months to meet the req uirements

21 or the proposed requirements of the Town versus t he

22 requirements of the Site Evaluation Committee?

23 MR. KENWORTHY:  Honestly, I don't think

24 that, for us, is so much the issue.  And, I think  what
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 1 we've indicated to the Town is that the kind of c haracter

 2 and scope and type and number of studies is rough ly

 3 similar.  I think that the concern that we have i s a

 4 matter of faith in process.  And, that our experi ence in

 5 the Town has been such that we get one decision, and a

 6 week later it's overturned, one board decides one  thing, a

 7 month later another board decides something else.   The

 8 Town wants to vote on a set of issues that takes six

 9 months to define, like them or not, and then that  gets

10 derailed.  So, I think that's the issue for us, i s "can we

11 be comfortable investing in those studies without  knowing

12 which process we will be evaluated under?"  I thi nk, if we

13 know that the SEC is going to be evaluating the P roject,

14 we fully expect to have to go through all the rig ors of

15 that process, and don't have certainty about what  the

16 outcome will be, but we have faith in the process .

17 MR. HARRINGTON:  Okay.  I guess my point

18 would be then, if the SEC were to say, for exampl e, "we'll

19 delay making a decision on this for, I think the time

20 frame was around eight months people were talking , to see

21 if the Town can get its act together on this ordi nance and

22 actually pass something", I'm trying to determine  how that

23 will be detrimental to you?  You could come back in eight

24 months and simply continue with all the needed st udies and
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 1 the bird counts and all that stuff, and then re-p etition

 2 this Committee and say "Okay, we gave them anothe r shot.

 3 And, we're no further along in that petitioning p rocess

 4 than we were six months ago.  So, now we're reque sting you

 5 take jurisdiction a second time."

 6 MR. KENWORTHY:  Yes.  I guess the risk

 7 that we have is that we continue to make those in vestments

 8 over the next eight months that you're describing , and if

 9 the outcome is such that, whatever happens, the T own would

10 wind up back in front of the SEC again and the pe tition is

11 denied, then we're in a position where we are kin d of

12 still in that process that we think is, frankly, you know,

13 largely broken.  And, so, that's the concern that  we have.

14 MR. HARRINGTON:  All right.  Thank you.

15 CHAIRMAN GETZ:  Okay.  Well, let me

16 address the motion by Antrim with respect to the

17 appointment of Counsel for the Public.  And, I'm assuming

18 that not everybody on the Committee has actually seen the

19 -- there's a written motion that was filed dated today,

20 April 22nd?

21 MR. IACOPINO:  I passed that out this

22 morning.

23 MR. HARRINGTON:  Is that the one you

24 handed out this morning, Mike?
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 1 MR. IACOPINO:  Yes.

 2 FROM THE FLOOR:  Certainly, the

 3 intervenors haven't seen that.

 4 FROM THE FLOOR:  We haven't seen it

 5 either.

 6 CHAIRMAN GETZ:  Well, first of all, I'm

 7 going to concentrate on the members --

 8 FROM THE FLOOR:  Thank you.

 9 CHAIRMAN GETZ:  -- and see whether they

10 -- because they're the ones that are going to hav e to make

11 a judgment on the motion.

12 MR. HARRINGTON:  Can we see what it

13 looks like?  

14 CHAIRMAN GETZ:  It's dated April 22nd.

15 It says "Petitioner's Reply to Response of Counse l for the

16 Public".  And, the beginning talks to the argumen t made by

17 Counsel for the Public that was --

18 MS. GEIGER:  I have extra copies, Mr.

19 Chairman.

20 CHAIRMAN GETZ:  And, then, Paragraphs 4

21 and 5 go to the legal issue of designation or app ointment

22 under 162-H:9 and the limit of the counsel's role .

23 MS. GEIGER:  Mr. Chairman, I have extra

24 copies that I've circulated just now.  I believe what
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 1 happened this morning is we brought hard copies f or the

 2 Bench, and I gave one to Mr. Roth before the hear ing

 3 started this morning, just before 9:00.  I believ e my

 4 assistant emailed the pdf to other members of the  service

 5 list as is required under the rules.  The only st ep that

 6 was missing is the hard copies that we have avail able now.

 7 CHAIRMAN GETZ:  Thank you.

 8 (Short pause.) 

 9 CHAIRMAN GETZ:  Mr. Roth, I'm going to

10 give you an opportunity to respond orally at this  point.

11 But, I think, given the timing of this, I'm incli ned to

12 allow some period of time for a response in writi ng.  Do

13 you have any position on that approach?

14 MR. ROTH:  That's fine.

15 CHAIRMAN GETZ:  Would you like the

16 opportunity to respond orally today?

17 MR. ROTH:  Sure.  I'd like that.  Just

18 briefly.

19 CHAIRMAN GETZ:  Why don't we do that,

20 and then there are some other procedural issues t hat we're

21 going to have to address with the members of the

22 Committee.

23 MR. ROTH:  Thank you, Mr. Chairman.

24 And, again, I did just see this paper, it was han ded to me
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 1 this morning, and I just began to look at it perh aps ten

 2 minutes ago.  I try to make it my practice not to  read

 3 stuff that people give to me at the hearing, beca use it

 4 seems completely unfair to present it at the date  of a

 5 hearing and then expect you to respond it, and no t reading

 6 it gives me at least a fig leaf of defense about that.

 7 But I did take a glance at it and I'm prepared to  say a

 8 couple of things about it.

 9 Starting with the argument that somehow,

10 because I have this -- my role, under H:9, is to "protect

11 the quality of the environment and seek to assure  an

12 adequate supply of energy".  I mean, if that phra se sounds

13 familiar, it's because that phrase is basically w hat is

14 encapsulated in H:1, which is the "Declaration of  Purpose"

15 of the statute.  And, H:1, as you remember, was w hat we

16 talked about a bunch this morning, in terms of "w hat is

17 the basis for jurisdiction of this Committee in a  case

18 where the jurisdiction is not plainly set forth a s, that

19 is, the above 30 megawatt mark?"  So, it seems to  me

20 boarding on ridiculous for the Applicant to say t hat the

21 jurisdictional question if off limits to me, even  though

22 my very role in this proceeding is to essentially  make

23 sure that the Committee stays within and complies  with its

24 jurisdiction, as set forth in the Declaration of Purpose.
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 1 So, that's -- so, I'm starting with the second ar gument

 2 first.

 3 The other point that I would make is

 4 that the non-applicant is trying to have it both ways in

 5 at least two different ways.  First of all, they want to

 6 say "There's no application.  Therefore, Counsel for the

 7 Public shouldn't be appointed, shouldn't be heard ."  If

 8 they don't have an application, then, my argument  is "they

 9 don't belong here either."  And, frankly, if they 're

10 willing to go away, so will I.

11 Secondly, throughout their applicate --

12 throughout their response to the intervention pap ers is --

13 it's at least once, perhaps twice, stated "interv ention is

14 all fine and good, but you should remember that C ounsel

15 for the Public is here to represent the people, a nd that

16 the people will be represented by Counsel for the  Public,

17 so you don't need to worry so much about the inte rvention

18 stuff."  So, again, they want to have it both way s.  They

19 want to say "Okay, you represent the public.  But , no, you

20 can't be heard on this critical issue that the pu blic

21 wants to be heard about."  So, it's just -- and, I think

22 the statute also very clearly says that I have "a ll the

23 rights and responsibilities of a party in a forma l

24 action", essentially, I have intervenor status in  this
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 1 case.  

 2 So, you know, that's, in brief, what I

 3 could come up with sitting here.  But I do apprec iate an

 4 opportunity to address the argument with a writte n

 5 response.

 6 CHAIRMAN GETZ:  Okay.  Thank you.  Well,

 7 is there any questions for Mr. Roth?

 8 (No verbal response) 

 9 CHAIRMAN GETZ:  Well, let me get back to

10 where we were at the beginning of the morning.  I n the

11 Order and Notice, it said today that "The Committ ee would

12 consider motions to intervene, if any are filed, and in

13 the absence of intervention, may deliberate on th e merits

14 of the Petition or may determine that further pro ceedings

15 are necessary."  So, I guess one fundamental ques tion for

16 the Committee.  I think I made some statements ea rlier

17 today that probably tipped off where I thought th is might

18 go.  But is there anyone on the Committee who bel ieves

19 that we're prepared to deliberate on the merits o f the

20 Petition this afternoon to take jurisdiction?

21 (No verbal response) 

22 CHAIRMAN GETZ:  Okay.  Then, I take it

23 that the alternative then is that we determine th at

24 further proceedings are necessary.  And, I think that
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 1 seems to be the general consensus of the parties.   Now,

 2 what we also have pending are numbers of petition s to

 3 intervene.  Not everyone is similarly situated, i n terms

 4 of the Petitioners, who are -- whether they're la nd

 5 holders, whether they're abutters, whether they'r e within

 6 view, whether they're within hearing.  So, I thin k, from

 7 my perspective, I don't believe we're in a positi on this

 8 afternoon to go through and make the -- make the decisions

 9 on every one of the Petitions to Intervene to fai rly

10 conclude who should be permitted intervention, wh o should

11 not, and under what provisions of the statute.  

12 So, I guess my recommendation on that

13 would be to take under advisement the Petitions t o

14 Intervene.  Does anybody have any concern about t hat

15 approach?

16 (No verbal response)  

17 CHAIRMAN GETZ:  Okay.  And, now, we also

18 have an issue about whether the Counsel for the P ublic is

19 properly appointed.  What I had hoped would happe n is that

20 we would adjourn this hearing, and that there wou ld be a

21 meeting among the parties and our counsel, what w e would

22 term a "technical session", to try to come to som e

23 agreement on a procedural schedule.  And, I would  still

24 like to see that occur, even recognizing that we haven't
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 1 addressed the Petitions to Intervene or addressed  the

 2 issue with respect to the propriety of Public Cou nsel's

 3 participation in this proceeding.

 4 I do think that, regardless of whether

 5 -- how we rule on that particular legal issue, th at

 6 Mr. Roth's experience would be helpful to the pro cess of

 7 coming up with a short-term procedural schedule t o put us

 8 in a position to rule on whether we should grant the

 9 petitions asking us to take jurisdiction.  And, I  would be

10 hopeful that, whatever comes out of that process,  would

11 put us in a position to have a hearing in early J une on

12 the question of whether we should exercise our di scretion

13 to take jurisdiction in this proceeding.

14 So, that's how I would like to see

15 things proceed, as a matter of process.  So, two things.

16 Are there any questions from the Committee or any  thoughts

17 from our counsel?

18 (No verbal response) 

19 CHAIRMAN GETZ:  Do you think that covers

20 everything, Mr. Iacopino?  

21 MR. IACOPINO:  I think that covers

22 everything.  And, I think that I'm more than happ y to sit

23 here with all of the potential intervenors and th e parties

24 and try to come to some schedule for sort of the
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 1 jumping-off points, discovery, technical sessions , issues

 2 like that, between now and your target date of ea rly June

 3 for an adjudicatory hearing.

 4 CHAIRMAN GETZ:  And, let me also point

 5 to both the statute 541-A:32 and our rule on inte rvention.

 6 Makes it clear that conditions can be imposed on

 7 participation of any intervenors to promote the e fficient

 8 and orderly process of the proceeding.  And, I ap preciate,

 9 Mr. Block, you've already spoken today on behalf of a

10 number of people.  And, going through the process  of going

11 through the filings, it looks like quite a few of  the

12 individuals that have Petitions to Intervene have  also

13 signed the Allen Petition.  So, it seems to me th at

14 there's quite a few people in that petition that would be

15 in a position to participate as a group.  So, I j ust would

16 ask that the parties, or the parties-to-be, work with Mr.

17 Iacopino to see if we can work that out in the te chnical

18 session that follows this.  Because we want to ma ke sure

19 that we have everybody get some input, but it als o is done

20 in a way that provides for an orderly process.  A nd that,

21 when we -- if there's going to be filings in writ ing, if

22 there's going to be testimony, if there's going t o be

23 discovery or cross-examination, that, really, tha t we have

24 -- it's not going to be conducted by 15 different  people,
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 1 who really have the same interests at heart, that  there is

 2 some coordination of those undertakings.  Mr. Nor mandeau.

 3 DIR. NORMANDEAU:  Mr. Chairman, if I

 4 may, as definitely a legal rookie, it would seem to me

 5 that maybe Mr. Iacopino could, in that process, f ully

 6 inform the folks just what it really will mean to  be an

 7 intervenor, should this go forward in an SEC proc eeding.

 8 Because, you know, which is, as we who have been through

 9 it know, it's much more than simply being there t o testify

10 about your position.  And, I think, maybe members  of the

11 public might not be fully aware of what it means to be

12 totally involved in that process.  That's all.

13 CHAIRMAN GETZ:  And, that point is well

14 taken.  I think that people may have gotten the f lavor

15 today that this is a much more formal process, mu ch more

16 judicial process than a planning board meeting or  a town

17 selectboard meeting.  And that, once intervention  is

18 granted, there are certain obligations that go al ong with

19 the privileges of being a party.  And, I think ev eryone

20 who participates should have clear in their minds  whether

21 they want to -- how deeply they want to participa te.

22 There's always an opportunity for making a public  comment

23 or filing something in writing without being a pa rty, but

24 "party" brings with it much more than making a co mment.
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 1 So, I think that point is well taken.

 2 Is there anything else from the

 3 Committee?

 4 (No verbal response) 

 5 MS. GEIGER:  Mr. Chairman, if I may get

 6 some clarification from you on the technical sess ion, if

 7 you will, that we're supposed to have.  It would be

 8 helpful to me to understand, when you indicated t hat "the

 9 Committee needed to have another hearing on this matter",

10 what you meant by that.  As a Petitioner, we beli eve we've

11 put forth enough information for the SEC to make a

12 decision, a threshold decision on whether or not to assert

13 jurisdiction.  I simply don't know what more info rmation

14 would be needed or necessary in order to move for ward.  

15 We certainly don't believe that, at this

16 juncture, discovery is appropriate or that furthe r

17 technical sessions are appropriate.  So, it would  be very

18 helpful for us to understand, before we all leave  the room

19 today as a group, what is expected of the Petitio ners

20 here.

21 MR. ROTH:  Mr. Chairman, if I can just

22 speak to that very briefly.  And, based on my exp erience,

23 and I believe Susan -- Ms. Geiger was involved in  that as

24 well, with the Lempster Project.  And, in that ca se, I
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 1 believe that there was testimony submitted by the

 2 non-applicant in that case.  I don't believe that  there

 3 was an opportunity to conduct discovery before th at, but I

 4 think perhaps we were all somewhat new to that ex perience

 5 at that time.  And, I wouldn't expect there to be  sort of

 6 a long, drawn-out process, as there would be for an entire

 7 application.  But I think it would make sense to require

 8 the applicant -- or, the non-applicant, excuse me , to

 9 submit some testimony about their project.  So th at, if

10 there's an evidentiary hearing, they would be sub ject to

11 cross-examination on that.

12 CHAIRMAN GETZ:  And, I guess I would

13 point to both the Lempster model and the Clean Po wer

14 Development model, in which the Committee had to make

15 decisions about whether to take jurisdiction; in one case

16 it did, in one case it didn't.  

17 It seems to me, there are two sets of

18 facts that have been set in play here.  One goes to

19 "what's the status of the Antrim Wind's project?"   I think

20 we've heard a good deal about that, but it may be  helpful

21 to have a witness available to testify to that.  Though,

22 in terms of discovery, I certainly wouldn't conte mplate

23 the type of discovery we would see once an applic ation is

24 filed.  To the extent a technical session, where the
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 1 questions were asked and answered, would, in my m ind, be

 2 more than suitable.

 3 The other question, I think, goes to the

 4 issue surrounding the Town's capabilities.  And, what we

 5 have, we have some arguments made by the Town of Antrim,

 6 made by the Planning Board, made by others, about  the

 7 capabilities of the Town, and how that affects wh ether we

 8 should or shouldn't take jurisdiction.  So, I thi nk that

 9 needs to be put in -- that needs to be put in pla y

10 somehow.  

11 So, I would like to see both of those

12 kinds of issues addressed.  And, I think that's w hat's

13 going to inform how we exercise jurisdiction.

14 MR. ROTH:  Mr. Chairman, on the latter

15 question, are you looking for testimony that the Town is

16 not capable or testimony that the Town is capable ?  And,

17 whose burden is it to put forth testimony like th at?

18 CHAIRMAN GETZ:  Well, and I think that's

19 one issue that I was hoping would get addressed i n a

20 procedural setting, in a technical session.  Beca use, you

21 know, this really hasn't been an item in dispute that the

22 Committee has had to -- has had to reconcile.  No w, maybe

23 the argument is, there could be a legal argument that the

24 Town of Antrim has spoken, and that that's all we  should
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 1 look at, which is one of my first questions to yo u, is

 2 "what is the Committee's obligation?"  Does it lo ok to

 3 what the Town has said, through its duly elected board, or

 4 does it look behind it?

 5 So, I think, to examine whether that is

 6 a conclusion that we have to delve into at a deep er level.

 7 So, I think that's something that's going to have  to be --

 8 I would ask counsel to try and work out with the parties

 9 to see if there's a way that we can get that put before

10 us.

11 MR. ROTH:  Can I suggest that there's

12 perhaps a third level of inquiry about this?  And , that

13 is, going to the question of, I guess for want of  a better

14 term "blocking" or "blocked".  And, that is, I th ink it's

15 the non-applicant's burden to show that there is some need

16 for the exercise of jurisdiction in this case.  A nd, that

17 suggests to me that, as brought up by the referen ce to the

18 legislative history, that that need should be pre cipitated

19 by blockage or blocking by the Town.  And, I'm no t sure

20 how to exactly phrase it, but it seems to me that  that

21 ought to be part of the inquiry for the Committee  in a

22 later hearing.

23 CHAIRMAN GETZ:  So, you're taking the

24 position, not necessarily or could be an issue di fferent
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 1 from capability, but one more of they have the ca pability,

 2 but are exercising it improperly?

 3 MR. ROTH:  Something like that.  

 4 MR. HARRINGTON:  Excuse me, Mr.

 5 Chairman.  Could I ask a question?  I'm not follo wing your

 6 conversation.  I don't know what the term "blocka ge"

 7 means.

 8 MR. ROTH:  If I may, there was a

 9 suggestion made by Attorney Geiger, both in her r emarks

10 and in her paper, that the exercise of jurisdicti on for a

11 smaller project was appropriate for the Site Eval uation

12 Committee in the event that a project was blocked  by the

13 community.  And, so that you would preempt that b locking

14 with an SEC jurisdiction.

15 MR. HARRINGTON:  All right.  Now, I

16 understand.  Thank you.

17 CHAIRMAN GETZ:  Did you anything

18 further, Ms. Geiger?  

19 MS. GEIGER:  No.

20 CHAIRMAN GETZ:  Mr. Froling?  

21 MR. FROLING:  Yes.  Could I -- I just

22 want to address that specific point, by reading a  couple

23 of sentences from what I called the "Laflamme" de cision

24 earlier, which you just called "Clean Power".  I think
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 1 it's the same case.  

 2 CHAIRMAN GETZ:  Yes.  

 3 MR. FROLING:  And, it says on Page 7, in

 4 connection with deciding whether to take or not t ake these

 5 intermediate size projects, that, among other thi ngs,

 6 "Specifically, the Committee must determine wheth er a

 7 certificate is needed", I take that to mean "is

 8 necessary", to "maintain a balance between the en vironment

 9 and the need for new energy facilities in New Ham pshire."

10 Now, I take that to mean that, if the town can pr ovide

11 that balance, a forum to create that balance, tha t it's

12 not needed.  Maybe I'm reading that wrong, but th at's

13 certainly an argument I would like to make.  And,

14 similarly, with the other four -- other three cri teria,

15 these are all factual questions.  Does the SEC ne ed to

16 supplant local jurisdiction, which is the norm in  New

17 Hampshire, to have local jurisdiction, in order t o satisfy

18 these needs?  And, those are questions of fact.  That's

19 the way I read this decision.  It's the way I rea d 162-H:1

20 as well.  And, this is going to create a situatio n in

21 which you're going to have to understand what Ant rim can

22 do and what it can't do, whether it can maintain that

23 balance.  Certainly, blocking is one instance whe re it's

24 not maintaining a balance, it's putting the balan ce --
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 1 putting it away.  But, if it can maintain the bal ance,

 2 then you shouldn't be taking the case, and simila rly with

 3 Items 2, 3, and 4.

 4 CHAIRMAN GETZ:  Well, that's how we

 5 would ultimately make our -- what decision we wou ld make.

 6 We've got to get to that point.

 7 MR. FROLING:  No, but this is a question

 8 about whether you should take jurisdiction.

 9 CHAIRMAN GETZ:  Absolutely.  I don't

10 think we're disagreeing.  

11 MR. FROLING:  Oh.  Okay.  I just wanted

12 to underscore that there is a substantive questio n to be

13 addressed at this hearing.  And, whether we need discovery

14 on that, I certainly don't know enough about that  to go

15 into that completely cold, in terms of asking que stions

16 about what Antrim can and can't do.  Maybe Mrs. G eiger

17 knows a lot more about it than I do.

18 CHAIRMAN GETZ:  Well, you may be getting

19 ahead of where I'm hoping to be.  My intention wa s to,

20 after this hearing is closed, that the parties ta lk about

21 the procedures that would get us to being able to  have a

22 hearing to make that ultimate decision.

23 MR. FROLING:  Exactly.  That's what I'm

24 addressing as well.
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 1 CHAIRMAN GETZ:  Okay.  Is there any --

 2 MR. ROTH:  Mr. Chairman, I'm sorry.  One

 3 more point.  And, that is, without direction from  the

 4 Chairman, with respect to prefiled testimony, unl ess

 5 Attorney Geiger is willing to say now, I guess I would

 6 think that the whole process would be very helpfu l or much

 7 more productive if it was understood from the Cha irman

 8 that prefiled testimony would be required by a ce rtain

 9 date of anybody who wants to submit it on any of these

10 issues.

11 CHAIRMAN GETZ:  Well, I think,

12 certainly, if we're going to have a hearing in Ju ne, that

13 there's going -- and my intention is that there b e

14 witnesses who are going to testify.  Normal proce dure is

15 that there would be prefiled written testimony, a nd that

16 would certainly move things along more quickly.  Then,

17 there would be an expectation that we would work out in

18 this technical session who would file what, when,  and who

19 -- what other opportunities there would be for th at, but

20 we want to do a quick schedule here on jurisdicti on.

21 MR. ROTH:  Thank you.

22 CHAIRMAN GETZ:  All right.  Steve, you

23 okay?  

24 MR. PATNAUDE:  Just keep going.
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 1 CHAIRMAN GETZ:  All right.  Is there

 2 anything else from any of the parties or from the

 3 Committee?

 4 (No verbal response) 

 5 CHAIRMAN GETZ:  Okay.  Then, what I

 6 would expect then, Mr. Iacopino, is that you can report in

 7 writing what, if there's agreement or if there's a lack of

 8 agreement, hopefully, there's some agreement on w hat this

 9 schedule would look like, and we can get to this question

10 in fairly short time.

11 So, if there's nothing else, then we'll

12 close the hearing and await a recommendation on

13 procedures.  Thank you, everyone.

14 (Whereupon the public meeting regarding 

15 SEC 2011-02 was adjourned at 3:55 p.m.) 
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