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(Wher eupon the hearing resuned at 10: 53
a.m after a brief recess.)

CHAI RVAN | GNATI US: So we will
resune this presentati on of | egal argunents.
I think the next party to present is
I ndustrial Wnd Action. M. Linowes.

MS. LINOVWES: Yes. Thank you,
Madam Chai r man and Menbers of the Commtt ee.
A |l ot has been already said. |I'mnot sure if
I could add nuch to the | egal discussion, but
I just want to make a few points.

It's appropriate that
R S. A 162-H consider a full, integrated --
the entire project in an integrated fashion.

I have not seen where that has not been done
in the past in other cases that |'ve been
i nvol ved in.

In this case, in fact, the fact
that the Site Evaluation Commttee is
considering the environnental and econom c and
technical issues is interesting, because
pl anni ng boards, to ny know edge, do not have
authority to review project applications

before them from an economc side, only the --
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that is omtted.

In any event, in order for this
Commttee to assune authority over site --
over subdivision, it would have to ignore
three statutes, not just one: R S. A 674:11,
37 and 18. That's a significant |eap.
There's nothing in those statutes that state
that the Site Evaluation Commttee has
authority to overrule those. | think that
that is a very sinple question before the
Comm tt ee.

Second, the authority of
subdi vision that's been granted to pl anni ng
boards requires that three things happen
wthin a community: They have to, first,
havi ng a pl anni ng board; the planning board
has to be granted subdivision authority, and
then it has to produce rules and regul ati ons
governi ng subdivision. |If the Site Eval uation
Commttee is assumng the authority of a
pl anni ng board under subdivision, at the very
|l east it should put together rules governing
subdi vi sion. To ny know edge, that has not

been done. And there's a |ot that goes on
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when a request for subdivision cones before a
pl anni ng board. [It's not a sinple |Iooking at
a map and approving it.

I n keeping with prior actions
by the Site Evaluation Conmttee, in terns of
other permts fromthe state agencies, it's
appropriate and npost consistent for this
Commttee to nove forward in the sane way that
it does with those permts, and that is to
assign it a condition of approval that the
subdi vi si on be approved by the Antrim Pl anni ng
Board. That would allowit to -- that's the
sinmplist response to this Conmttee.

If the Commttee fears that
sonmehow a determ nation to approve this
project by the Committee is in jeopardy
because the Antrim Pl anni ng Board m ght
di sapprove the subdivision, then that is not
an appropriate reason to decide that this
Commttee wll assunme that authority. That
process has to go through its steps.

And 1'Il just make one | ast
comrent. | ama forner planning board nmenber

for two towns, and one town in which | was
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elected. | understand the Antrim Pl anni ng
Board is an el ected board. W have three sets
of laws that govern -- that are -- that we

abi de by at the -- given to us by statute.
Those are the authority to -- for zoning --
under zoni ng, the power of subdivision and the
power of site plan. Those are three separate
sets of regulations that are in place. And as
a former planning board nenber, we take those
very seriously. That's our only gui dance when
we' re going through the process of approving
applications, when in sone cases significant

anounts of noney are in play. W don't take

those lightly. 1'mnot speaking as an Antrim
Pl anni ng Board nenber. But no pl anni ng board
menber that | know of takes our

responsibilities lightly. And the idea that
the Antrim Sel ect Board signed that contract
or that agreenent giving away that authority,
| can tell you as a forner planning board
menber, we would never have the authority to
wai ve our statutory obligations. | don't see
where the select board had that authority. |
think that the weight in which this Commttee
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gives to that agreenent nust be m ni nal.
Thank you.

CHAI RVAN | GNATI US:  Thank you.
Are there questions from Conmittee nenbers?

(No response.)

CHAI RMAN | GNATI US: | have j ust
a couple. | want to get your thoughts on the
argunent that the Applicant has nmade, that by
havi ng both the Site Evaluation Commttee
process and either a sinmultaneous or secondary
process with the planni ng board would result

I n pieceneal regulation.

MS. LINOAES: | don't see where
that is happening at all. The planni ng board
has specific obligations for the site -- in
this case, subdivision. W recognize -- as a

pl anni ng board nmenber, they would recogni ze
that the use -- potentially they don't have
authority over there. And | still think
there's an open question as to whether or not
the Site Evaluation Conmmttee can overrul e al
zoning wthin a community.

But that being said, there's a

very specific action that has to be taken:
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Subdi vide a piece of land. It should be
irrel evant what is happening with that | and.
The question is: Does subdivision have to be
done? Yes, it does. Then that authority
bel ongs with the planning board. And | think
that there is the integration of that into the
overall permt granted fromthe Site
Eval uation Conmmttee is that | don't see where
there's any inconsistency, any nore than there
is inconsistency with the DES granting the
all-terrain -- the terrain alteration permt
or wetlands permt. | understand that there's
speci fic consideration or acknow edgnent of
the state permts in 162-H and it wasn't done
with locals. | can't answer why that is. But
I would argue that | don't think that the
| egislation -- the Legislature intended it to
omt the local authority on all issues.

CHAI RMAN | GNATI US:  Thank you.
M. | acopi no.

MR TACOPINO | just want to
make sure | understand correctly. You said
there were three subdivision statutes that we

woul d be disregarding or overruling if we
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determ ned that the Site Evaluation Commttee
could grant the subdivision. And you said it

was R S. A 674:11 and 37, and then you said

18.

M5. LINOANES: OCh, I'msorry
676: 18. | apol ogi ze.

MR | ACOPI NO That's why. ..
"Il ask you the sane question that | asked
M . Waugh about the process. |If the Commttee

were to determ ne that there should be a
simlar process for the planning board on a
subdi vision review as wth the state agenci es,
i n your opinion, how would that process work?
Who would -- where would one go if they were
unhappy with the planning board' s deci sion on
t he subdivision? Do they go to the superior
court, or do they cone here to the Site

Eval uati on Commttee?

MS. LINOAES: In that case, it
would go to the superior court because the
approval s granted by the planni ng board, that
there is -- the statute al ready covers what
happens when someone is upset with a deci sion

that's made; it will go to the superior court.

10
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And | don't think that there should be a

bi ndi ng of your -- of the Site Eval uation
Commi ttee's authority in overruling of that.
It shoul d be maintai ned as separat e.

MR. I ACOPINO | have no other
questi ons.

CHAI RVAN | GNATI US:  Anyt hi ng
further fromthe Subcommttee?

(No verbal response)

CHAI RVAN | GNATIUS: Al right.
Thank you. W nove then to Counsel for the
Public, M. Roth.

MR. ROTH. Thank you, Madam
Chai rman, nenbers of the Subcomm ttee.

A couple prelimnary things |
wanted to say about what we're doing here
today. In ny years of practice as a | awer,
remenbering fromtaking property in | aw
school, one of the things that |'ve di scovered
and that | remenber and | sort of keep cl ose
to nme is that there's a natural conservatism
built into real estate natters, and they're
for the reasons that Attorney Waugh spoke of;

it's permanent. Real estate is different than

11
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12

other things. And so real estate | awers are
a breed apart, and they deal with property and
subdi vi sions and plans and rul es and where the
commas lie or don't lie very, very differently
t han other practices of law. There isn't the
sort of, well, it alnbst works kind of thing
in real estate. It's very conservative. And
here, what the Applicant is doing is asking
you to tinker with the words, essentially.

Not just wite a deed, but to tinker with the
words. How does a deci sion get nade that
affects interest in land or real estate?
That's a very different thing that you need to
be exceedi ngly careful about.

The ot her general observation
that | would nmake is that we're very fortunate
to have Attorney Waugh here. There is not a
person in the state, certainly not in this
room but naybe none in the state with the
ki nd of experience and know edge about this
stuff than he has. And now, while | consider
nyself nore or |less, you know, in accord with
his views, his expertise is, | think,

unquestionable. | don't agree with one thing
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that he said, though, and that is how this
process gets integrated wth the planning
board issue. And I'll get to that eventually.
And then the |ast sort of
general observation | would nmake -- or next to
the last -- is that this is a bigger issue
than this project. Wether this Commttee
takes the -- nakes the decision to suppl ant
t he subdi vi si on powers of the Town of Antrim
goes to the basics of governnent in this
state. It's not just about whether this
project or substation gets built. It's about
t he separation of powers between the towns and
the state and about the execution of |aws and
the witing of laws. The Applicant's position
is essentially asking you to wite |aws for
yourself, and that's something that | think is
not generally favored by the courts.

The | ast thing, the general point that |
make is there's an article by a former Suprene
Court justice, Felix Frankfurter, and it's
call ed, "Sone Reflections on the
Interpretation [sic] of Statutes.” And in it

he nade the point that | think is extrenely
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i mportant for everyone here to think about;
and that is, we have to listen to what the
statute does not say in addition to what it
says, but to listen to what it does not say.
And | think that what this statute does not
say is really inportant, and I think it is
per haps the key to what's goi ng on here.

Now, |I'mgoing to talk directly now about
the preenption issue. Preenption under the
noder n vi ew occurs when you have a
conpr ehensi ve regul atory schene. This is
not -- you know, wth all due respect, you are
not a regulatory body. The Site Eval uation
Law is not a regulatory statute. It does not
dictate how a project operates. It does not
dictate how a project is designed or
constructed. There are no detail ed plans or
criteria that are required or reviewed.
There's no review or oversight of the facility
during or after construction. There are lots
of things that don't get regul ated that happen
at an energy facility that you don't have any
I dea about, that never cone before you.

And t he question was asked earlier about,

{ SEC 2012-01} [ SESSI ON 2] {09-06- 12}
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well, what's the difference between the

hazar dous waste and the solid waste statutes
and this one, such that this one shoul d
sonehow be nore preclusive? And the answer
is: It's actually the other way. Those
statutes, as | have experienced wth the
hazar dous waste | aw and the solid waste | aw,
and unfortunately this one, too -- those
statutes have detailed criteria and extensive
and very detail ed regul ati ons that determ ne
virtually how everything gets done inside
those facilities and how they're desi gned and
built. There are engineers at the Departnent
of Environnental Services who | ook at a solid
pl ant -- you know, solid waste facility plans
and determ ne whether it's going to work or
whet her it's going to fail. They hire

engi neers to worry about that stuff if it's
not -- if they don't understand it. The |evel
of detail in those regulatory schenes dwarfs
what is done here. And | think that it's
critical to renenber that. Wat you' re asked
to do here is to not be a pervasive regul ator

of the energy industry. You're asked to
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provide -- to nmeasure the environnenta

impacts of a facility in a particular site to
avoi d the probl em where, as arose in Hanpton,

t he Town of Hanpton says, Nope. No way.

W're not having it. W don't -- and that's
really -- and I'"'mgoing to tal k about Hanpton.
But, you know, the idea is your positionis to
find out how this is going to have

envi ronnmental and societal inpacts -- that is,
the land use. And | think the |l and use, if
you | ook at the statute here, it's not defined
anywhere. But the closest thing that | can
cone to in defining it under 162-H 1, I1l, is
conformance wi th sound environnent a
utilization. And that's at the end of

Par agraph Roman I1. So |land use, as is
understood here, is -- really has to do with
the inpacts of the facility on the comunity.
And t hose inpacts are nore attuned to when you
| ook at the make-up of the Commttee and the
agencies that are involved -- things like air
and water and public health services, fish and
gane -- there's nobody in the Site Eval uati on

Commttee that deals with the specifics of
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muni ci pal planning. There's nobody on the
Site Evaluation Commttee that deals wth
| abor. That's an econom c issue for the
Applicant. They're going to have enpl oyees.
But you're not asked to review the | abor
contracts or the |abor practices. |Is the
argunent going to be carried that far to say,
Oh, well, it covers -- you know, preenptive of
all econom c issues and i npacts, because
that's what the statute says in there
sonewhere; so, therefore, we can pay our
workers not in conformance with state | abor
laws? No, that's ridiculous. That's
absolutely ridiculous. So, too, this issue is
an issue that is apart fromwhat you' re asked
to do.

CHAI RMVAN | GNATIUS: M. Roth, |
have to cut you off because it's been ten
m nutes, and |'ve given everyone that --

MR. ROTH. Ten? OCh, ny gosh.

CHAI RMAN | GNATIUS: -- the
extra five.

MR. ROTH. | apol ogi ze for

goi ng over.
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18

CHAI RVAN | GNATI US:  That's
okay. |I'msure there will be questions that
bring things forward that you want to address.

Are there questions from
Commi tt ee nenbers?

(No verbal response)

CHAI RVAN | GNATIUS: Al right.

Ch, yes. Ms. Bail ey.

| NTERROGATCORI ES BY Ms. BAI LEY:

Q

In your brief, you say that |eaving

subdi vision to town officials will not
frustrate nor contravene the |egislative
intent of the Site Evaluation Commttee Act.

If the legislative intent of the Site

Eval uation Comrmittee is to preenpt |locals from
I npedi ng siting, and the nunicipalities have
the power to kill the project because they can
refuse or deny the subdivision, doesn't that
contravene the legislative intent if this
Comm ttee decides that it should be sited in
Antrim or wherever?

Well, that assunes, | think, the answer to the
question is it is preenptive. And | don't

agree that this statute is preenptive of al
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things. And | think that that goes sonewhat
again to the question of the integration. How
do you deal with these external factors? So |
guess | don't agree with the prem se of the
question, which is that it's preenptive.

| have one nore area here.

If I can just add to that answer? There's no
prom se in 162, or anywhere else in state | aw,
t hat every project as presented is going to
get built. W could have a project that makes
too nmuch noise or it's too big and ugly or is
just wong for where it's supposed to go. As
| read in one case, a nuisance i s, you know,
sonetines the right thing in the wong pl ace.
So you could -- | think the basic idea that
sonmehow the town could prohibit this by not
all ow ng the subdivision is true. But

that's -- | guess ny answer is kind of, so
what ? | mean, not every project I s guaranteed
a building permit fromthis Conmttee.
Simlarly, you know, if G oton Wnd had gone
to the Town of Hol derness and they said, No,
we're not going to approve your subdivision,

frankly what they woul d have done, probably,
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is they would have found another way to do it.
And in this case, there's no evidence that
there's no other way to do it.
Speaki ng of Groton Wnd, can you explain the
apparent difference in your position on the
energy facility issue?
Certainly. And | would point out that
Attorney Ceiger is also taking the opposite
position that she took in that case. So, you
know, we're both, you know, kind of on other
sides of an apparently simlar issue.

But | think it's inportant to renenber
the context of Goton, and | think it's also
I mportant to point out sonething that the
Appl i cant has said that is sonewhat m sl eadi ng
about Groton. There was no decision in Goton
made that jurisdiction applies to these

things. There were questions raised about it,

and the case proceeded. But you will not find
in the order that was suggested -- or in the
final order in this case -- anything that

says, Therefore, we've determ ned that the
substation and the power |ines are an

associated facility.

20
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But isn't it true that you argued that it
shoul d be in that case?
Yes, and | want to explain why.

The context of that case was extrenely
different than this one. W had just
conpleted, like, five days of hearings in that
case. The jurisdiction of the Commttee had
never been raised or chall enged by anybody.
The Applicant cane in, and during -- it was
reveal ed during those hearings, or at the end
of one of those hearings, that the Applicant
had changed the route for running its
connection |lines and now needed to run bi gger
| i nes and operate a substation. And the
Appl i cant argued, Well, that doesn't really
apply. Those aren't really our lines. Those
aren't really our poles. W shouldn't have to
have any nore hearings. Let's just jamit
t hrough and do it on what we have.

And the chairman at the tinme, Chairnan
Cetz, was concerned about this issue of
whet her it was an associated facility. And
Attorney Geiger made the argunent, Well, it's

not an associated facility because we don't
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own it and it doesn't neet the statutory
criteria. And | have the transcripts here if
you want to |l ook at them So we were in a
position where we're havi ng what were
apparently and possi bly environnental inpacts
of the facility that were going to be ignored.
And t he hearing was going to be truncated,
essentially, because of that.

The Committee in that case decided, Wll,
there are a |l ot of questions about that issue
and a nunber of other ones that are
unanswered. W need nore process. And
really, the whol e context of that discussion
was i n answering the question: Should there
be an extension of the tine in which to finish
this case? And the answer was: There's a | ot
of questions unanswered, and we shoul dn't
finish this case.

I 1 ooked at that case, in the context of
that case -- and frankly, if ny positions that
| voice in cases for clients were -- becane
law all the tine, 1'd be thrilled. But it's
not the case in this situation. | |ooked at

this one nore carefully. | thought about the
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context. W were directly confronted with the
jurisdictional issue up front, not in the

m ddl e of a hearing, that all of a sudden we
di scovered that the facts were not as we

t hought they were. And when | | ooked at this
nore carefully under the context of this case,
and in the context of the question of
jurisdiction, where we were attenpting to take
from a pl anni ng board, another governnental
entity, its authority to do sonmething fairly
sinple and straightforward -- an issue which
did not cone up in Goton -- that | consi dered
that to be wong and | think an over-extension
of this commttee's jurisdiction.

So you think it's not an associated facility?
No. And if it is, there's an evidentiary
burden upon the Applicant to prove that.
Because the way if -- the way | understand a
substation facility, it's designed as part of
the transm ssion and distribution system

And | read a nice little case from

Nebr aska or sonething -- Nebraska, |
believe -- fromthe early '60s, where they
descri be the whole -- what a substation is and
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why it operates the way it does and what it's
part of. And you know, if you -- it is part
of the transm ssion and distribution unl ess

t hey can show t hrough evi dence and expert
testi nony -- which they haven't done here, or
even suggested that they have that evidence --
that it is part of, owned by the generation
system So | think that the question of
whether it -- | nmean, if this were a

transm ssion |ine being certificated by PSNH
or a substation that sonehow nmet the criteria
in the statute, naybe this substation woul d
qualify as an associated facility to the
transm ssion line. But | don't think it
qualifies as an associated facility to this --
associ ated equi pnent to this facility, because
it's integral to the distribution and

transm ssion, not to the generation.

Thank you.

| NTERROGATORI ES BY CHAI RMAN | GNATI US:

Q

M. Roth, you know the overall structure of
162-H is prem sed on the idea that for certain
proj ects you have one-stop shopping; you cone

toget her in one proceeding that provides a

24
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tinmely response, up or down, for an Applicant.
By having a process within the nmunici pal

pl anni ng board as well, is there a concern
about running afoul of the restrictions that
you not have undue del ay, that you give the
Applicant sone finality and sone
predictability on results? How do you square
those two things?

I think the statute is intended to resol ve

t hose i ssues with respect to those things
within the jurisdiction of the State of New
Hampshire. And those things wthin the
jurisdiction of the State of New Hanpshire
include traffic, you know -- are reflective of
the people on this Committee: The

envi ronnental issues, the transportation

I ssues, public health issues, fish and
wldlife issues, energy planning. That's what
t hey' re thinking about.

If you | ook at, for exanple, you know,
the... bear with ne a nonent. 162-H: 10, |,
deals with joint hearings with representations
of the other agencies that have jurisdiction

over the subject matter and shall be deened to

25
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satisfy initial requirenents for public

heari ngs under statutes requiring permts
relative to environnental inpact. And then it
t al ks about the hearing shall be a joint
hearing with all state agencies in |lieu of
hearings required by them And then it refers
several tines to "state agencies.” So | think
that the Legislature intended this to be a
one-stop shopping within the context of the
jurisdiction of the State of New Hanpshire,

but not within the context of all other
jurisdictions that may have sone i nmpact on
this.

I mean, if you look -- you know, there
are projects that have cone here that have to
go through FERC. There are projects that cone
here that have to go through the Arny Corps of
Engi neers and the Environnental Protection
Agency, projects that conme through that have
to get things resolved wwth SO And as we
| ear ned today, the Groton case had to go back
to the planning board in the Town of
Hol derness to get their substation --

subdi vi si on appr oved.
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So | think -- and I would al so point out
that this is sort of reflective of the
argunent that's being nmade by the Applicant,

t hat sonehow this preenption is this
al | -enconpassi ng bl ob that absorbs everything
in its path.

And | think about things |ike the PUC
The PUC has jurisdiction over their power
purchase agreenent. That's not preenpted.
That's not even part of this common schene
here. |If they needed to do an em nent donain
to get the land to build it, they wouldn't --
you couldn't do that. You know, | don't think
anybody in this roomwould think that that
coul d be done here. O if they have a dispute
with their turbine supplier or sone other
comrerci al contractor, they can't cone in here
and say, Well, you have jurisdiction to
resolve all issues.

So | think, you know, the Commttee's
jurisdiction has been carefully described to
i ncl ude those things that deal with state
agenci es and state permtting, so that the

undue delay idea is focused on that. And the
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Comm ttee has repeatedly said, Well, you know,
that's anot her issue you have to deal wth.
You know, here's your permt based on what we
can do for you here. Go forth and get your

ot her stuff that you need el sewhere.

Have you consi dered the | anguage that's in

St abl ex and ot her cases that we nentioned
already this norning that tal k about if there
is a partial preenption and residual authority
that remains with the nunicipality that can be
exercised, as long as it's done in a way
that's not exclusionary and is not -- and that
is done in good faith? Have you t hought about
that good faith test, given it's clear that
there is an enotionally charged atnosphere
about this project that's been apparent

t hrough the public hearings and proceedi ngs
that even led up to us taking jurisdiction?

I have. | have given it sone consi deration.
And | take faith in what Attorney Waugh says
about how t he process gets handl ed, that under
state |l aw there's a presunption of good faith
of the nenber, simlar to this body here, and

that that process has its own manner of

28
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dealing with that issue.

I would also point to the dissent that I
bel i eve, Madam Chai rman, you participated in,
in the jurisdictional issue of this case.
There is no evidence that the planning board
| acks good faith. And that certainly can't be
a reason to say, Well, therefore, we're going
to take it away fromthem
For those of you who don't follow this hour by
hour, the dissent you're referring tois in
t he prior proceedi ng on whet her the
Conmm ssion -- the Comm ttee should even take
jurisdiction of this proposal. And the
determ nation was that it would take
jurisdiction, which then led to the openi ng of
this new docket. It's not actually in this
docket. It's in the preceding.

Do you have any experience wth a
nmuni ci pality entering into an agreenent
simlar to the one that the Antrim Sel ect
Board did regarding that there be no need for
any | ocal approval s?

No, | don't. And | take Attorney Waugh's

recitation of those cases, and | agree with
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his interpretation of them And | would point
out perhaps an additional authority for that
proposition that the select board doesn't have
the authority to act in -- or to divest
unilaterally the jurisdiction of the planning
board, and that's in R S A 674:42, which
says, After a planning board is granted
platting jurisdiction by a nunicipality under
674:. 35, the planning board' s jurisdiction
shall be exclusive. And then because it was
so nice, they have to say it twice. The

pl anni ng board shall have all statutory
control over plats or subdivisions of |and.

To me, this suggests that the Legislature very
clearly said, once this is out of the hands of
t he sel ect board, there's no back seat. That
really -- it stays with the planni ng board.
And yet, wouldn't you agree that the cases
that you've cited and we've tal ked about today
does allow certain preenption -- does require
certain preenption of ordinances if they would
run afoul of the Site Evaluation Conmttee
process?

| do. And | agree Attorney Waugh's
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interpretation of there's a difference between
| and use and subdivision. And | think that
there's going to have to be a parsing of the
Antrim Pl anni ng Board regul ati ons to detern ne
t hose regul ati ons that are | and-use-based
versus those regul ations which are
subdi vi si on- based, because | would -- when |
read those regulations, | said, Wll, jeez,
there's a bunch of stuff in here -- |
shouldn't say a bunch -- there's certain itens
here that seemto be | and-use-based. And I
t hink that the subdivision issues -- | think
we're talking about a fairly small popul ati on
of issues -- should be sorted out and kept to
t he planning board. But | believe that the
|l and use is, at least as far as naking a
siting decision, is subsunmed into this
Commi tt ee.

| agree with the Stabl ex deci sion
| anguage, and | really honestly think that has
suppl anted sort of the pro curium broad-base
deci sion of the Town of Hanpton. | don't
t hink the Town of Hanpton is really

necessarily good | aw anynore, because the
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St abl ex decision clearly says, as do its
progeny, that the police powers of the
nmuni ci palities are retained. And | think that
it's not a far stretch to say that subdivision
rules, the very strictly, narrowy construed
subdi vision rules, are wthin this town's
pol i ce powers.

Do you have any exanpl es of portions of the
ordi nance that you woul d say are preenpted by
162- H?

The only one that cones to mnd, | believe it
was the last criteria in the planning board
regul ati ons, which said the planning board

shal | consider pollution inpacts of the

facility -- of the proposed use, | guess. |I'm
not sure how they worded it. But | felt that
that one was -- clearly, this body is asked to

determ ne the pollution inpacts of a facility
in the site that it's being placed. And that
woul d put this body and the town pl anni ng
board potentially in conflict with it, with
their respective jurisdictions. | don't see
anything potentially in conflict between the

pl anni ng board sayi ng you have to have a
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subdi vi sion size of X nunber of square neters
or X nunber of feet of road frontage, that

ki nd of thing, access to public water supply,
what ever the rules are that deal strictly with
subdi vi sion rather than, you know, you can't
build, you know, a subdivision in this

parti cul ar nei ghborhood. |I'mless confortable
with saying there's going to be a conflict
there. | think instead you' re going to have
the Site Evaluation Conmttee has precedence
on those issues which are particularly and
have shown to be in the statute. Renenber
Frankfurter: What the statute doesn't say and
what the statute says. The statute says you
have certain criteria that you apply in
certain areas, and those don't include, |
bel i eve, the subdivision of |and.

And if we were to conclude that there isn't a
total preenption, but a partial list of those
t hings that would run afoul of the schene set
forth in 162-H, what process do you think
would work to figure out which authority --

whi ch or di nance provisions are preenpted and

which remain as part of the residual authority
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of the nmunicipality?
Well, as Attorney Waugh said, you woul d take
t he | anguage fromthe Stabl ex decision and
apply it to the various planning board
regul ations, and in your decision on this
question today, announce whi ch of those
pl anni ng board regul ati ons you felt fell
within or without the Stabl ex exception, or
within or without your own duties and powers.
And woul d that be something we would just read
an ordi nance and thi nk about what that neans,
or would that be an evidentiary proceeding to
have presented what those ordi nance provi sions
entail ?
No, | think you would just read it and nake
your own interpretation of what it says.
Thank you.

CHAI RVAN | GNATI US: O her
Comm ttee questions?

If not, M. | acopino,
questions?

MR TACOPINO I'"Il just foll ow

up on that one.
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EXAM NATI ON

BY MR | ACOPI NO.

Q First off, do you believe the parties ought to
have some ki nd of input on that decision?

A I think there's probably been a bit too nuch
Input in this case already, and |I think that
it's ripe for a decision by the Conmttee.

Q I want to back up to your argunment in your
brief that the substation and switchyard are
not associated facilities. You'll agree that
they are only being built for the purpose of
electricity that wll cone fromthis
particular project; is that correct?

A | actually don't know that. That's not a fact
in evidence. They may very well have other
pur poses for Public Service of New Hanpshire.
We just don't know that.

Q Well, the Applicant -- do you have any reason
to dispute? The Applicant says that it's an
essenti al component of their project and that
it is -- that they're required in order to get
it on the grid?

A | agree that the substation is necessary to

Create a step-up to put it on the grid at that
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| ocation. | don't know if that answers your
questi on.
Wel |, obviously you can tell where ny

question's going, is how you're defining
"associated facilities."

Well, the way |'mdefining associated facility
IS, associated to what? And | think that
where it's owned by PSNH, it's going to be
operated by PSNH, it's going to be on

PSNH- owned |land. It is integral to the

di stribution and transm ssion system | think
in a traditional view of substations;
therefore, it's associated to the transm ssion
and distribution, not to this facility.

Well, in your view, can equipnment |like this be
associ ated to nore than one purpose?

As a jurisdictional matter, | think that would
be very difficult, and that would be a
question of evidence. And we don't have that
evi dence here because, as | understand it,
there's sort of -- there are two sides to the
substation, and one is the | ow voltage side
and the other is the high-voltage side, if I'm

getting it correctly. And it may very well be
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t hat evi dence woul d show that the | ow voltage
side -- or one side of that substation is
necessary, integral to their system to the
generation's facility. And at sone point, the
W res cross over an invisible boundary -- and
maybe it's not so invisible -- that it becones
a PSNH side. And we don't have evi dence about
that. And that case that | cited in nmy brief
suggests that that is a very difficult
evidentiary question for purposes of

determ ning jurisdiction over the facility.
That's the case over FERC jurisdiction from
the Eastern District of California.

That's correct.

You know, M ke, | don't think you
necessarily need to answer that question,
because | think what the question that has not
even been responded to in any neani ngful way
by the Applicant is: Do they have standing to
do this? You know, they say they have an
option in a lease. But the case law in New
Hanpshire is that an option in a |lease is not
enough to get you standing to do things that

are contrary to the rights of the owner of the
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property that you're |l easing. And there may
be nore to that rel ati onship, but we don't
have any evidence of that. So at this point,
at | east, they have not presented standing to
show that they are the correct party in
Interest to pursue a substation that's going
to be owned by a third party and a subdi vi si on
of | and owned by anot her party.

Well, up to this point, there's been no

evi dence taken by the Conmmttee at all on any
I ssue; correct?

Yeah, | assune so. But there's not even been
a proffer fromthe other side on this issue.
Well, they have asserted that they have a
certain relationship with the owner of the
property.

But I don't recall that that assertion or that
proffer includes a statenent that, yes, we
have the authority by that property owner. |
did not hear that this norning. | have not
seen it in their papers, that we have the
authority fromthat property owner to seek a
subdi vision on his land, on his behalf. If

Attorney Ceiger wants to nake a proffer |ike
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that, I'mall ears, and I'l|l drop the
argunent. But so far, | have not heard that.
Have you appeared in a -- before a planning

board on a subdi vi sion?

Yes, actually, | have.

And have you ever read the notices that go in
t he paper, where oftentinmes there are
contractors that appear, and basically appear
for the | andowner or for the devel oper before
t he pl anni ng board?

Ch, sure. And if they are authorized

i ndi vi duals, then they can do that. And I
think the Antrim Pl anni ng Board regul ati ons
provi de that authorized individuals for the

| andowner can appear. But there's been no
evi dence or even a proffer that the Applicant
in this case is an authorized i ndividual.
Ckay. So you don't think that inplication is
pl ai nly apparent from what they' ve already
provided in their application?

No, | don't.

Ckay.

It's not even a bald assertion.

Al so in your brief you get into a discussion
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of repeal by inplication. And | want to
address that with you, because there's
obviously a |l ot of discussion of the doctrine
of preenption, which is a |l egal concept. But
t he doctrine of repeal by inplication is also
a separate | egal concept, and | want to
understand if you believe that those are two
separate reasons why the Comm ttee shoul d not
grant the relief requested.

Yes, | do. And in agreenent with what Ms.

Li nowes said and Attorney Waugh, there are
statutes that are applicable to the

circunmst ances that sonehow becone negatory as
a result of this board' s existence. And to
me, in ny reading of it, that creates at | east
a hint or a suggestion that sonmehow, at | east
in these cases, the Legislature intended to
repeal those statutes so that they would no

| onger be operable. And I think if that
intention were present, it would be a | ot nore
mani fest in what was done. |In fact, as the
argunent in the brief says, the evidence
appears to be to the contrary.

But nobody is making the argunent that the

40
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authority of the Site Evaluation Conmmittee
renders any | and-use statute to be negatory.
It's just that the State has preenpted that
part of the law, part of that type of

regul ation. Wuldn't a doctrine repeal ed by
implication really be only valid in a case
wher e sonebody's saying that the entire
statute across the board has been repeal ed?

| don't think that's the case, Mke. | think
t hat you can have a repeal by inplication
under specific circunstances where the statute
still continues to apply in other instances.
And | think that's what's happening here. You
know, the suggestion that the Commttee has
jurisdiction to do the subdivision suggests
that those statutes that are unique to

pl anni ng boards to do subdi vi si ons are sonehow
no longer in effect when it cones to energy
facilities. You know, repeal by inplication
would be the only way to get there. 1In this
instance, | don't think it works, because of
the preenption issue is really not that

strong. | think -- | just don't see it with

respect to those -- the narrow i ssue of the
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subdi vi si on | aw.

But | guess ny question to you is, how do
those two rules of |aw, how do they interact
wi th each other in this particul ar case then?
Because clearly there is at |east sone
preenptive authority of the Site Eval uation
Commttee over nmunicipalities. | think you

m ght agree with that.

Ch, | do agree with that.

And nobody is arguing that, as a result of the
Site Evaluation Commttee authority, for

I nstance, the Antrim Pl anni ng Board doesn't
have the authority to regul ate the subdi vision
for the Costco or for the Best Buy or whatever
t he next industrial building to be built in
the town is. So I'"'mjust trying to see how
you - -

But if you put a wind turbine on it, maybe
that's not so true anynore. And that's the
distinction. |If you build a Costco wth a
solar array on the roof, have you now created
an energy facility? And Costco can say, Hey,
we have an energy facility. W don't have to

worry about your stinking planning board
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regul ati ons anynore. And that's the

di stinction.

Ckay. And yet, the planning board still has
the authority to regul ate the next devel opment
down the street.

Correct.

Aside from obviously, the jurisdictional

i ssue of 30 negawatts and all of that.

But again, still, the planning board has
not lost its statutory authority by virtue --
or even if that happened, even if sonebody
comng to the Site Evaluation Commttee was
bui l ding a Costco and putting 30 negawatts of
solar on the roof, the planning board still
has their authority to deal with the
subdi vi si on down the road or ot her
subdi vi sions that m ght cone before them

So I'"'mjust trying to get at, are you
maki ng t hese as i ndependent argunents, or are
you just saying that, because you don't think
preenption applies, you' re going to the next
argunent that they haven't actually nade,
which is repeal by inplication?

Yeah. Well, it sonmewhat goes back to the
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process. Wen the Chairnan's order cane out
in July, it said all briefs in by July 24th.
So | had to guess what the argunents were
going to be that were going to be made by the
Applicant. | didn't know whether they were
going to say preenption or repeal by
implication or what. So | had to put in ny
basket all the argunents that | could think
of. In their reply brief, which the Chairman
correctly struck, they argued, W' re not
argui ng repeal by inplication. So it's not
really an issue. And I'mfine with that. But
when | made the argunents, | didn't know what
they were going to say, and so | wanted to be
prepared to answer it.

You al so reference the 2002 | egislation in

your brief about -- that amended, | believe, a
pl anni ng board -- | forget which -- R S A
672 -- to essentially encourage or not

unreasonably limt renewabl e energy resources.
And you cited that, if | understand your
argunent correctly, for the proposition that
there is no -- that preenption doesn't apply

because the planning conmttee has -- is
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required to -- | don't know -- give speci al
consideration | guess is the best term to
renewabl e energy facilities.

That's correct.

Do you agree that that also could cut the
other way with respect to your argunent, that
the fact that the State has shown -- or that

| egi sl ati on has sort of carved out this
speci al niche for renewabl e energy, that we
should take it as support for the process of

t he preenption -- or for the doctrine of
preenption?

Well, | don't see how you get there fromthe
fact that -- fromwhat the Legislature did
The Legi sl ature nmade amendnents to the
nmuni ci pal pl anni ng statutes, which essentially
recogni zed and |l egitim zed nuni ci pal planni ng
activity wwth respect to renewabl e energy
facilities, and didn't make any changes to the
Site Evaluation Commttee statute saying, Oh,
and by the way, you know, you are in charge of
renewabl e energy facility, you know, planning
board activity now That's, again, you know,

goi ng back to Frankfurter: Listen to what the
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| aw doesn't say. There's nothing in there
that says, By the way, you're in charge of
muni ci pal pl anning board activity now. And
i nstead, the Legislature put stuff in the
nmuni ci pal pl anni ng board | aw t hat says, Hey,
when a renewabl e energy facility cones to
town, this is what you have to do.

Right. But what the statute says is not -- it
says they shall not unreasonably Iimt
renewabl e energy install ations.

Correct.

So you don't think that cuts agai nst that

argunent at all.

Not really.
Ckay.
| nean, unreasonably limting it -- | don't

think that they had the authority to
unreasonably limt it even without that being
in there. | think that their powers are
limted to be only reasonabl e conditions, so
that this was sinply sort of a booster point
for renewabl e energy, and hopefully effective
t hat way.

Ckay. I'mgoing to ask you the sane
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question -- |I'msorry.

Ch, go ahead. |'msorry.

' mgoing to ask you the sane question about
t he hazardous waste and solid waste Comm ttee
-- statutes that | asked the others.

Are you aware in 147-A or 149-M of any
designation to either the hazardous waste
Commttee or the solid waste Commttee of any
type of | and-use planning authority in those
statutes?

No, |I'm not aware of anything. And | think
that the North Country Environnmental Services
case essentially explored that issue in sone
detail. So, to the extent that there is any
authority remaining for | and-use planning in
the town, it's described in North Country
Envi ronnent al Servi ces and the other cases, |
think. You know, it's not a conplete win for
either party on those i ssues.

But you do recognize that those -- that that
termis indeed used in the Site Evaluation
Comm ttee's statute; right?

Yes, and | submt that that depends on what

you nean by "land use.” Wen you conme to the
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narrow questi on of subdivision, | think I
agree with Attorney Waugh, that subdivision is
not | and use. Subdivision is what does the

pi ece of property look |ike before you built
sonething on it, and then | and use is what are
you going to do with it once you' ve got the

pi ece of property configured the way you want
it. And as | said earlier, you know, there's
a |l ot of things about property ownership that
aren't going to cone here: Em nent donain,

|l ot |Iine adjustnents, contract disputes,
subdi vi si on.

Well, | wanted to address that with you as
wel |, because in your opening you went through
t he whol e exanpl e of | abor and what not.
Clearly, the Site Evaluation Conmttee statute
applies to the siting, construction and
operation of energy facilities. You'll agree
wth that; correct?

That's what it says.

So that, if there -- so you said we don't
really regulate. But you recognize that, in
fact, there are -- there is an enforcenent

duty i nposed upon the Site Eval uation
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Commttee as part of the statute.

That's correct. And | would point -- | would
suggest that the enforcenent paragraph --

enf orcenent section of the statute is further
evidence that this is not a regul atory

agency - -

Wiy do you say that?

-- that this is regulatory statute. The
enforcenent sinply says you can pull the
permt. There isn't even in there a provision
t hat says you can fine sonebody; you can

aut hori ze, you know, an assessnent of
penal ti es against a person. | nean, there's
a -- in the Penalties section, it says for a
knowi ng violation of this chapter, the
superior court can award penalties. But if
you |l ook at the statutes for the Departnent of
Envi ronnental Services, for exanple, there are
all kinds of ways that those bodi es can issue
orders. They can conpel people to do things.
They can hold hearings on that -- and |I' m not
sayi ng you can't hold hearings. But you don't
have the power to order, for exanple, the

Applicant to do anything if they violate the
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terms of their permt.

And goi ng towards your question, you have
even | ess power to order PSNH to do anyt hi ng
when they're not even an Applicant. So you
don't have the power to nake that kind of
order. You don't have the power to assess
penalties. So your enforcenent powers are
really fairly limted. And to ne, that is one
of the issues that nmakes this not a regul atory
agency and not a regulatory statute, because
your enforcenment powers are sinply, you know,
you nake this grant to the Applicant that says
they can go ahead and build this and do this,
and you have the ability to take it away, but
that's pretty nmuch where it ends.

But there's no difference in the -- well, no
di fference to speak of in the authority of the
Site Evaluation Commttee today than at the
time when the Suprene Court reviewed the
statute when it decided Public Service versus
Town of Hanpton, is there?

You know, that's -- the statute has gone

t hrough a fair anmount of evol ution and

revol uti on since then. And | wouldn't want to
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hazard a guess to answer that question, but --
in the way you pose it. But what | would say
is that in the Town of Hanpton case, it was a
really very -- you know, it was sort of a

i n-your-face poke in the eye by the Town of
Hanmpt on to say, you know, Yeah, we
participated in this proceeding for years, and
now we really don't like it and we' ve appeal ed
it and lost, so now we're going to pass a | aw
t hat says, Ch, by the way, you can't put that
thing in our towmn. And that's a very

di fferent question than whether the town had
the ability, | nmean, because that went right
to the core of the jurisdiction of the Site
Eval uation Conmmittee. That's a very different
questi on about whet her other agencies and
bodi es have the ability to regul ate the
activities of this project.

Yeah, but doesn't your argunment that this is
not a regul atory body, doesn't that argunent
go right to the core of jurisdiction of the
Site Evaluation Commttee as well? Because

t he Legi sl ature deened that certificates would

be granted and enforced through a Commttee
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t hat has a nunber of various representati on of
vari ous agencies on it, as opposed to, for

i nstance, statutory authority to issue
regul ati ons that say, you know, w nd turbines
wi |l be no higher than X-nunber of feet, no
deeper than -- you know, pads shall be built
no deeper than, you know, 6 feet into the
ground and things like that. Isn't the
regulatory authority granted to this Conmmttee
just as strong and just the sane as to the
Solid Waste Committee or the Hazardous Waste
Comm ttee?

No, | disagree. Wat you do here is you | ook
at the plans. You look at the facility as a
whol e, kind of, you know, not quite a

5, 000-f oot view, but maybe a 500-foot view --
al though that's probably a poor nunber in this
case, given the size of the turbines. And the
criteria that you apply are not does it -- is
t hat turbine pad, you know, 6 inches too deep
or 5 feet too deep? You look at it and you
go, is that turbine pad creating an

unr easonabl e adverse inpact on wildlife or

scenery or, you know, the economc interests
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of the region as a whole? A regul atory agency
| i ke the Departnment of Environnental Services
permtting a landfill is going to go out there
Wi th a neasuring tape and neasure that berm
and they're going to go out there and neasure
the dianeter of the pipe to nmake sure that the
pipe is the right size. You guys don't get
into the weeds on that stuff. You |look at the
overall inpact of what the facility is going
to be |i ke when the decision is made to put it
where it's put, not is this conplying with the
very carefully and painfully wought, for

pur poses of the Applicant, regulatory program
that controls their every nove.

Al t hough you recogni ze -- you recogni ze the
right to condition certificates. |'msure

t hat you recogni ze that, or the authority of
the Commttee to condition certificates. And
you see --

It's in the statute.

And you' ve seen the certificates that have

i ssued in other cases, which probably have 40,
50 pages of conditions, sone of which are

agreed upon by the parties, sone of which cone
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from state agencies, and sone of which cone
fromthe Commttee itself. And isn't there an
argunent to be nade, though, that that
authority granted to the Conmittee, in fact,
IS a nore sweeping regul ati on, nore sweeping
fulfillment of the area to be regulated than a
regul ation by a statute that addresses

speci fics, such as, you know, how high a
chimmey will be or, you know, how nmany parts
per million of particulate matter is permtted
to be rel eased?

Well, you know, | would view the outside
permtting process -- you know, the

Envi ronnental Services permts being really
what we're tal king about here -- as they have
to go through all that stuff anyway. And
that's part of the one-stop service that we
spoke of a few m nutes ago.

R ght.

And that is, bring all the state agencies in
here. And that's part of your -- part of the
jurisdiction with respect to bringing all the
state agencies into one place to get the

permts issued. Wat happens to those permts
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after they' re done? | suspect -- and based on
what | see in the docket here, every tine
Envi ronnent al Services has a problemw th
sonebody's stormwater permt or sonebody's
wet |l ands permts, they don't cone in here and
say, Hey, yank the certificate. They take
their own normal enforcenent action. This
body doesn't sit and dictate whether each
permt provision that Environnmental Services
makes is being followed to the letter. That's
al | being handl ed by the agenci es thensel ves.
You're sort of a big, you know, sort of a
cl eari nghouse.
But this agency does have the authority to
del egate those post-certificate conditions --
or nonitoring those post-certificate
conditions to those departnents so that they
don't have to cone back here.
Sure. But as | see what happens in reality is
that you're not acting as the Uber regul ator
of all Environnmental Services permt activity.
CHAI RVAN | GNATIUS: M. Stewart
had a coment or questi on.

MR, STEWART: Yeah. MW
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under st andi ng, M. Waugh sai d sonet hi ng
simlar to you, having been through a few of
t hese processes, that there's a certificate
fromthe Site Evaluation Committee that has
condi tions fromthe Departnent of

Envi ronnent al Services, which, in essence, are
our permt. But we don't have a separate
permt. | think we have an SF -- FSEC
certificate. And then, as M. |acopino

i ndi cated, authority is delegated to the
departnent, which essentially is the sane
process as If FSEC did not exist. But there
IS not a separate permt. W're inplenenting
ki nd of a subset of the certificate. And I
think that's -- you know, that speaks to the
regul atory authority, where, really, FSEC is
del egating to the departnent the authority to
I mpl enent the statute it typically would
implenment. So | think that's the subtlety.
And | think I have that right. Sonebody w ||

correct ne if | don't.

BY M. 1 ACOPI NO

Let me switch gears on you. |In your brief,

you nade reference to the fact that, at | east
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fromyour point of view -- and | understand
you don't speak for the planning board -- that
t he subdi vi sion as proposed by the Applicant
woul d be a m nor subdi vi si on.
Yeah, that's based on ny rather uneducat ed,
non-real estate professional, and sonewhat,
|*d probably hazard a guess, reckless. |
would say that with glibness in view of the
pl anni ng board regul ations. It | ooked to ne,
based on a kind of quick read, that it would
probably qualify as a mnor. But |I'mno
expert on subdivision |law. Real estate -- the
natural conservatismin real estate should
have kept ne fromsaying that. But it | ooked
right.

MR TACOPINOG | don't have any
ot her questi ons.

CHAI RVAN | GNATI US: M.

Boi svert, questions?

| NTERROGATORI ES BY MR BQO SVERT:

Q

This may be nore properly put to the
Applicant. But would all the environnental
studi es, relevant studies done for tower

| ocation, et cetera, also be carried out
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wherever a substation is placed? Wuld they
be considered part of the project and
therefore falling under the need for various
st udi es?

Yeah. |[If the substation and the lines are
considered part of the project, then the
Appl i cant woul d be responsi ble for
denonstrating that those parts of the project
met the criteria for granting a certificate in
Secti on 16.

And if they're not, if it's considered a
separate facility, then those studies would
not be done?

Not necessarily. |If they were not consi dered
part of the facility, then they would not be
within the jurisdiction of the SEC, and they
woul d be back in the jurisdiction of the

pl anni ng board. And the planning board could
require that kind of information be provided.
So long as their rules allow for the vari ous
st udi es.

Sorry. | didn't hear.

So long as their rules allow for the various

st udi es.

58

{ SEC 2012-01} [ SESSI ON 2] {09-06- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

59

Yeah, that's correct. And it's -- going from
menory fromthe jurisdictional phase of this
case, it struck ne that they had the ability
to require that stuff to be done.
Again, as | said, this question nay be nore
proper to the Applicant.

May | ask it to the Applicant?

CHAI RVAN | GNATI US: Wiy don' t
we wait until we get finished and we can go
back to that.

| have one other question, M.
Roth. The | ong di scussion between you and M.
| acopi no about whether the Site Eval uation
Comm ttee should be considered a regul atory
body, whether it has regulatory authority, I
confess |I've |l ost track of what the inport of
t he answer being yes or nois. |If there is a
conclusion it's not a regulatory body or not a
regul atory statute, then what?

Wll, then the issue is whether the statute is
preenptive, because that's the analysis that's
applied by the case law. You know, if you
have a conprehensive, detailed regul atory

schene, then you earn the right of preenption
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over simlar laws in other spheres. And ny
argunent is that this Commttee's jurisdiction
is sort of the 500- to 1, 000-foot view, not
the nitty-gritty of the regulating the
activities of an energy facility once it's
constructed.

But is your argunment that the conprehensive
regul atory schenme | eads you to conpl ete
preenption, and if you don't have it, then you
don't have conpl ete preenption? O that there
can still be, even absent that, what you woul d
consi der a conprehensive regul atory schene;
there could still be partial preenption on
certain issues?

That's correct. |If there is preenption, then
it's not conplete, as the Applicant argues. |
think that goes way too far, and unnecessarily
too far. And instead, at a mninmum you have
to two things that are left out: Those things
whi ch are not covered by the SEC s
jurisdiction -- you know, the exanple being

| abor -- and those things which fall within
the nmunicipality's normal police powers, as

was descri bed in the Stabl ex.
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CHAI RVAN | GNATIUS: Al right.
Thank you.

Any ot her questions from
menber s?

(No verbal response)

CHAI RVAN | GNATI US: Thank you.
| appreciate everyone's forthright and
t hought ful answers. Sonme of these things I
think are different than we've seen in other
cases, and it's interesting to explore. And
we recognhi ze that people may not have thought
through all of it before walking in this
norni ng, so | appreciate everyone's
wllingness to try to explore it together.

Because there's been quite a
| ot of argunent ranging into many issues, |'m
going to give the Applicant an opportunity for
a brief response, if you so choose. You know,
let's try to keep it between 5 and 10 m nut es.

MS. GEIGER Ckay. |I'Il try to
be brief. Basically, just a couple of points
I would like to respond to and have the
Conmmi ttee focus on.

First, there's been a | ot of

61
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tal k about the town agreenent, the effect of
the town agreenent. The Applicant woul d
nmerely point to the town agreenent as evi dence
that at | east the board of sel ectnmen agree
with the Applicant's position that there need
be no further town approvals for any of the
facilities or subdivisions or plans that have
cone before and been certificated by this
Comm tt ee.

In addition, 1'd like to
address Attorney Roth's adnonition a couple of
tinmes, that we listen to what the statute does
not say. |In our brief on Page 6, the
Applicant has indicated that back in, | think
1990s, when anendnents to R S. A 162-H were
bei ng consi dered, a | egislator naned
Represent ati ve Susan Spear, went on record and
said that the | anguage of the existing statute
seened to preenpt | ocal zoning and pl anni ng,
and she suggested to the Legislature that they
add | anguage which clearly states that it is
not the intent of this law to preenpt | ocal
control. Well, the Legislature did not insert

t he | anguage that Representative Spear
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requested, so 162-H does not contain | anguage
i ndicating that |local control is maintained in
the alternative that the Site Eval uation

Comm ttee does not preenpt |ocal control. So
| think it's very inportant to consider that

pi ece of legislative history for the reasons
cited by Attorney Roth.

In addition, we don't know, for
exanple, if there is residual authority left
to the planning board, as has been argued, for
the review of a subdivision plan. 1It's not
clear which of the criteria that are in the
many pages of the town's rules, if you wll,
woul d apply here. Many of the things that the
town | ooks at in connection with at | east
maj or subdi visions -- and again, | don't know
if this is a major or m nor subdivision -- but
they're the sane things that we've had to
submt to this Commttee. For exanple:
Locati on of wetlands and 100-year fl ood
el evation lines; l|location of water bodies,
streans, rock | edges; l|ocation of soil test
pits; information relating to erosion and

sedi nent control. Al of the things that we
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had to submt to DES concerning water quality
and wetl ands and alteration of terrain. A
storm wat er drai nage plan, that's another
thing the town would Il ook at in at |east a
maj or subdivision review So if we had to go
back to the town for subdivision review, we
woul d, in essence, be confronted with a
duplicative process that we've already
undergone here. And | don't think that's what
t he Legi sl ature intended when it enacted
162- H.

| n addition, appeals of any
deci si ons made by the planning board with
respect to subdivision approvals go to the
superior court and then to the Suprene Court.
Here, the Legislature has made it very cl ear
t hat any appeals from an SEC deci sion go
straight to the Suprene Court. And the reason
for that is to make sure that energy
facilities do not get bogged down in the
judicial process and that |egal issues
surroundi ng them are resol ved qui ckly.

That's certainly not the case,

and it's not been the case with this

64
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Applicant. [It's not been our experience here.

It has taken this Applicant, | believe, over
two years to resolve litigation with the town
over the siting of its neteorol ogical tower.
And quite frankly, that's one of the reasons
that we're here. |If we thought that the
subdi vi si on approval process applied and that
it was easy, |'msure we would have gone
there. But, A we don't think it applies;
and, B, if it did apply, it's not going to be
easy. So we don't think that's what the
Legi slature i ntended. W don't believe that
the Legislature intended there to be any
resi dual authority on the part of the towns
for subdivision approval, which, as |I've
expl ai ned, can be a very | engthy process that
woul d take nmuch | onger than |I believe any
appeal s of the decision here to the Suprene
Court.

So, in the final analysis, if
t he positions of our opponents prevail,
essentially what happens is this facility is
subj ect to another process, potentially a

process that mght end with a result that

65
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makes it inpossible for this facility to build
its step-up facilities, which are associ at ed
facilities. They are needed by this project
to interconnect the power that the windmlls
produce to the grid, and therefore do fall
wWthin the definition of associated facility.

So, thank you very much for
your tinme and attention this nmorning. | know
this has been a | ong process and it's sonewhat
unusual , and we appreci ate your consi deration.
Thank you.

CHAI RMAN | GNATI US:  Thank you.

We now need to determ ne our
next steps here. W can nobve to
del i berations, which we will do publicly. W
may al so have a need to consult w th counsel,
because this is a legal issue and not a
factual determ nation, which is what we
normally are addressing. And we also don't
want to | ose sight of a couple procedural
matters that have to be resolved. W also --
| should just warn everyone that we've got at
| east two of our nenbers have ot her

commtnments at 2:00, and so we really do want
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to press on and not take a |lunch break that

would really throw us off. Get as much done
as we can. |If we're not able to concl ude,
we'll have to cone back. But our hope is that

we can concl ude by 2:00. That being said, at
any point people should feel free -- this is
not a formal -- as formal as a courtroom nmay
be. You're welcone to get up and wander back.
There's coffee and sodas and snacks in the
room just past where the restroons are.
There's a little kitchen. You're free to go
back there and bring things back in the room
Don't feel that that's inappropriate in any
way. M. Waugh.

MR WAUGH |'m just wondering
if I could have a simlar opportunity to nake
three short rebuttal points.

CHAI RVAN | GNATI US: I think
not, and the reason being a couple: One is
just practicality. | don't want to have all
parties going forward again. The Applicant
has t he burden of proof here, and so we
general ly give that opportunity, if needed, to

them But | think we' ve been through an awf ul
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lot. It's hard to imagine there's an area we
haven't already covered. So we're going to
nove on

| think the first question for
us is: Do we feel a need to consult with
counsel on the legal issues; and if so, should
we do that through a notion?

MR I ACOPINO You can. |
don't think -- because it's a non-neeting,
there's no notion required, because under the
Ri ght To Know Act, consultation with | egal
counsel is not an executive session. No
formal notion and no issuance of mnutes after
the fact is required. So if the Committee
W shes to neet with counsel, that's certainly
w thin your purview to do.

CHAI RVAN | GNATIUS: Al right.
Are there Commttee nenbers -- do you have a
sense -- are you ready to begin to deliberate,
or would you wel cone an opportunity to talk
wi th counsel ?

MR, STEWART: | woul d wel cone
an opportunity to talk with counsel.

CHAI RVAN | GNATIUS: Al right.
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Then why don't we do that. | think we -- it's
hard to know if that's going to be -- what the
time to returnis. W'Il just have to |l et you

know when we're ready to return. And, again,
feel free to pick up a snack or sonething
while we're out in the other room So we'll
recess briefly. Thank you.
(VWHEREUPON A RECESS WAS TAKEN AT 12: 09
P.M, AND PROCEEDI NGS RESUMED AT 12: 48
P. M)
CHAI RVAN | GNATIUS: Al right.
We're going to resune the proceedi ngs today.
And | appreci ate everyone's patience. W have
met with counsel to discuss just the | egal
status of where we are, and | think we are now
ready to comrence deliberations. |If so, is
there a notion to that effect?
MR STEWART: I'"1'l rmake a
nmoti on that we commence deli berations.
CHAI RVAN | GNATI US: Thank you.
I's there a second?
MR. SIMPKINS: Second.
CHAI RVAN | GNATI US:  Thank you.
Then all in favor of noving to deliberations,

signify by saying "Aye."
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ALL COW TTEE MEMBERS: Aye.

CHAI RVAN | GNATI US: Any
opposed?

(No verbal response)

CHAI RVAN | GNATI US: None. Al
right. Then we wll begin the process of
del i berati ons.

It may help if I try to
structure our discussion a little bit so that
we can go through items in as |ogical way as
we can.

| think as we | ook at the
question of the jurisdiction of the Site
Eval uation Commttee and the Subcommttee, the
first question that | think we need to resol ve
is: |Is the reason for the subdivision that's
been requested is in order for construction of
the facilities for PSNH to use in
I nterconnecting the generation facilities, and
do we consider that to be an associ ated
facility that is within our jurisdiction under
162-H? Do Committee nenbers have a view on
whether it is or is not an associ ated

facility? M. Stewart.
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DI RECTOR STEWART: My opi ni on
is that this is an associated facility. If it
wasn't for the project, the facility would be
unnecessary. You know, it may have ot her uses
theoretically in the future, but at the end of
the day, without this project, the facility
woul d not be necessary. So it is an
associated facility.

CHAI RVAN | GNATI US: M.

Si mpki ns.

MR SIMPKINS: | would agree
with that also, again, using the sane tests,
that if it wasn't for this project, this
facility would not be built.

CHAI RVAN | GNATI US:  Any ot her
comments? M. Geen.

MR. GREEN: | agree with both
of them | believe that in order for themto
get the power fromthe wnd turbines to the
distribution lines, you do need that
substation. So | would agree that it is part
of the facility.

CHAI RVAN | GNATIUS: Al right.

I s there anyone who takes an opposite view?
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Maybe that's an easier way to ask. |Is there
any contrary view to that?
(No verbal response)

CHAI RVAN | GNATI US: Appear s
there is not. That being the case, if it's
Within our jurisdiction to consider, then the
question is: |Is subdivision of land in order
to allow for that to be constructed and
operated by PSNH, is that subdivision decision
sonmet hi ng that would be within our pursue? Do
we have preenption to take that on fromthe
| ocal nmunici pal planning board? And so |
think the first question really is: Do we
have any preenption? Does the Site Eval uation
Commi tt ee have preenption over any | ocal
muni ci pal authority at the outset? |Is there
any view on that? Do we have any preenption;
and if so, to what extent would our preenption
go? Ms. Bail ey.

MS. BAI LEY: I think that
162-H: 16, 11, says that the certificate shall
be concl usive on all questions, including |and
use. Certainly inplies that there is sone

preenptive authority on this issue.
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CHAI RVAN | GNATI US: Is there
anyone who either concurs with that or has a
different view, that there is no preenption?
Let's first start with that. Does anyone have
a view that the Site Evaluation Conmttee has
no preenptive authority over municipal -- what
woul d normal | y be nuni ci pal deci si on- naki ng?

(No verbal response)

CHAI RVAN | GNATI US: Appears
not. And | think that probably all of the
parti es who have spoken today woul d agree that
there is sone degree of preenption.

So then, the harder question
really is: How far does that extend? Is it a
conpl ete preenption or only parti al
preenption? Do nenbers have views on that?
Ms. Lyons.

MS. LYONS: | agree that
there's sonme partial preenption, as long as it
goes back to the public good and to the
project at hand. May not have to get all the
way down into regul ations for sone very
specific things that relate particularly to

the community, but as it relates to public
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good.

CHAI RVAN | GNATIUS:  All right.
O her views?

(No verbal response)

CHAI RVAN | GNATIUS: | can tell
you ny sense is simlar, that | think there is
preenption, but not a total preenption, that
there is both good policy reasons and the
actual structure of the statute that seens to
suggest that it's a blending of the two, that
when there's sonething that relates to the
actual siting and | and-use aspects of a
proposal, that's clearly within our authority,
but that there may be things that do not
relate to the use of the |l and and do not
relate to the siting decisions that we're
requi red to make that should still remain
wWithin the nunicipality's authority. And the
deci sion to subdivide | and seens to
potentially enconpass both categori es.

As we heard, sonme of the
provi sions for subdivision sound very nuch
li ke what we do have to deci de and have

evi dence that wll be presented about things
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such as nmappi ng out of wetlands and drai nage
fields and that sort of thing that are part of
the Site Evaluation Commttee's consideration.
So, to ne, it's not a question of is it
subdi vi sion or not, but that even within
subdi vision there may be sone things that are
preenptive and that we govern and not the
| ocal planning board. But there may be other
aspects of subdivision that have nothing to do
with the Site Evaluation Commttee's
determ nations of siting and | and use and
environnental inpacts, and that sort of thing
that still, in nmy view, would exist going
forward, still wthin the hands of the
pl anni ng board to determ ne. Now, others nay
not see it that way, and so | don't want to
I npose that view of mne. But that's where
| -- how !l sort it out. Oher comments, other
t houghts on that, either in agreenent or
di sagreenent, or a different take you have?
M. Stewart.

DI RECTOR STEWART: | woul d
generally agree. |'mquoting from Attorney

Ceiger's brief, so presunably the statute
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citationis right. But RS A 162-H 16, II,
states that SEC shall be conclusive on al
questions of siting, |and use, air and water
quality. And | think the anbiguity is where
subdi vi sion and | and use overlap. You know,
Is that conplete or is it partial, in ternms of
how deci si ons are nmade on subdi vi si on? But
it's very clear on | and use, that SEC has
authority.

CHAI RVAN | GNATI US: Any ot her
comments on that question?

MS. BAILEY: | agree, and |
think to the extent that the planning board
coul d overrul e our decision on | and use
t hrough the subdivision, that that's a
problem So | haven't seen the regul ations
that apply to what they |l ook at, but | think
maybe we shoul d | ook at those.

CHAI RVAN | GNATI US: Hhrm hmm
That's a -- we'll have to get to that question
next, if we get that far.

Are there any other comrents on
degree of our jurisdiction? It's ny sense --

M. Si npki ns.
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MR SIMPKINS: Wll, just a
comment. | would agree with what you said
just a little bit earlier. The one issue that
is very hard to see how it could be overcone
wi t hout pl anni ng board approval is the RS A
676: 18, the recording of the plat. There does
not seemto be -- reading the law, it puts the
regi strar of deeds in a sticky situation,
because it's a m sdeneanor for themto file or
record one w thout planning board approval,
except in certain circunstances. So |'d just
make that comment, that's it's very hard to
overcone that hurdle.

CHAI RVAN | GNATI US: And so,
follow ng that, in your view, that suggests
that there still is sone role for a planning
board in signing off on the subdivision
itsel f.

MR. SI MPKINS: Under that
statute, it appears there would be, yes.

CHAI RVAN | GNATI US: It's ny
sense that we're all thinking simlarly on
this, that there is sone residual role for a

pl anni ng board to play. But line by line,
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section by section of an ordinance is still
uncl ear, because we haven't gone through that

review. W haven't asked people to do that

today. So that would be the next hurdle. |Is
that correct? |'m seeing noddi ng. Anybody
disagree wiwth that? |'m seei ng heads shaki ng

t he ot her way.

So then, | think we ought to
t hi nk about what the best process would be to
determ ne that degree of authority that
remai ns for the planning board. And this is
uncharted territory here. | don't think we
have any easy nodel to turn to. W can create
it. A couple of options could be to have as
part of the adjudicatory hearings that we'l|l
be undertaking later on the full project, to
have that built into the proceedings and to
have oral argunment from people on what they
think it ought to be, or have act ual
evidentiary presentati on of wtnesses speak to
t hat and present that evidence to us, worKking
t hrough the ordi nance that are in existence
for the Town of Antrim It could be taken out

of order and done the way we've done this
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today, or we could build it into the full
proceeding. | think whatever we do, we want
to just nmake sure that we're really isolating
time and focus on that, so that it doesn't get
lost in the m x of one witness addresses it on
Monday and sonebody four days | ater take up
another item that we probably ought to
coordinate it to be a block of time during the
day.

But do you have a preference?
Do we take it out of order in just a separate
day for that one issue, or just make it part
of the full week-long proceedi ngs on the
application itself? M. Stewart.

MR. STEWART: | agree with
doing it during the proceedings. | hope it
woul dn't take a whol e day, but it could, the
way these things go. And | should note that
ny view is that the degree of authority
could -- it could range from zero to sonet hi ng
else. So we're not excluding the potenti al
that we're concl udi ng the subdivision is kind
of a subset of the | and-use issue under the

statute | cited earlier.
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CHAI RVAN | GNATI US:  Let ne nmake
sure | understood. You're saying that after
goi ng through each of those sections of the
ordi nance, you might conclude they're all on
t he preenpted side, and there really is
not hing residual in this case.

MR. STEWART: Yeah. |'m having
a hard tine understandi ng where | and use --
you know, the criteria for |and use and
subdi vi sion separate. And | think that's what
the topic would be, to a | arge degree. And so
I"mjust cautioning that it could be that
there is nothing at the end.

CHAI RVAN | GNATIUS: Al right.
That's a good point.

MR. STEWART: And there may be
sonet hi ng.

CHAI RVAN | GNATIUS: That's a
good point, since we're doing this in the
abstract right now about what those provisions
actual ly are.

MR. STEWART: The engi neer in
me i s thinking quantitatively.

CHAI RVAN | GNATI US: M. Boi svert
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MR. BA SVERT: | think, |ooking
at it procedurally, the parties all want to
know where the boundaries are. And the sooner
t hey know that, the nore we can put our tine
to good use. And to vet it and stretch it out
t hrough several days of hearings | think m ght
| eave us with conti ngency questi ons and peopl e
saying, Well, we can't decide until we take
care of this other matter. |'mremnm nded of
being told by an engineer that a no on tine is
better than a yes late. Having a |ong
di scussion, anbiguity and so forth sinply
causes people to spend a lot of tine
unproductively. And | think that we need to
have some clarity as to where the boundaries
are, if there are boundaries. W believe that
there are sone boundaries. At this point, |
for one, amuncertain where it is to be drawn.
I think we need to resolve that at the front
end. How we do that procedurally, |'m not
certain, and I don't know how it fits with the
requi rements for this kind of subcommttee.

But | think that we should try to resolve this

speci fic question because it is pivotal to a
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maj or portion of the project.

CHAI RVAN | GNATI US: | think
that's a good point. One way woul d be to say
that the first order of business when we
comrence the adjudi catory proceedi ngs woul d be
to take up this issue and to have w t nesses
conme forward on what the ordi nance or
ordi nances call for and work through that and
t hen sort of restart the proceeding with the
actual sort of nore normal presentation of the
project, and some w tnesses who nay have
testified would then re-testify on the things
t hat address everything el se, so that we sort
of pull that out and do it before the rest of
t he case gets underway. And as is apparent
fromlooking at the testinony that's been
filed, sone people have -- a copy of the
ordi nance has been put in through one wtness
al ready. But nobody's really been prepared to
| ay out, kind of section by section, how
sonet hi ng woul d work on the preenption test.
And so we could allow for sone additional
prefiled testinony on that issue, and

W t nesses who may not have been pl anni ng on
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addressing that, or even individuals who are
not even on the witness list, to authorize
addi tional witnesses to take that issue up
fromany party that wants to. | would think

t hat peopl e could coordinate to have, you
know, one or two wtnesses to present that and
not have every party bring their own forward.
But I1'lIl leave that to people, if we get to
that ultinate vote to do this, that that could
be coordi nated and worked out by parties.

Is it -- does anyone have a
different view than M. Boisvert's suggestion
to sort of take this up early and ny buil di ng
on that to say naybe we do that as the first
order of business when the adjudicatory
pr oceedi ngs begi n?

MR GREEN: |'d like see us
take it up and get it resolved and nove on.

CHAI RVAN | GNATIUS: Al right.

MS. LYONS: Do you think it's
beneficial to do that before we do the
adj udi catory proceedi ngs so that we know what
we are focusing on?

CHAI RVAN | GNATI US: Wl |, that
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would be the alternative, to just set a date,
you know, two weeks fromnow, let's say, as we
are here today on one discrete issue, and
bri ng people forward to do that.

MS. BAILEY: Wuld peopl e need
an opportunity to file witten testinony, and
can we get that all done in two weeks?

CHAI RVAN | GNATI US: R ght. W
want to make sure we have enough tine to be
able to do that.

MS. BAILEY: And how far out is
t he next hearing? Has that been deci ded?

MR. | ACOPI NO Mbonday.

CHAI RVAN | GNATI US: No, we need
to resolve -- currently it's schedul ed for
Monday, but that's another item of business we
need to request. There's been a request to
extend it. So, picking a realistic date for
that, to give people a chance to prepare
prefiled testinony, we'd have to build that
in. Two weeks is probably too short.

M5. LYONS: | don't nean to
make the suggestion to sl ow down the

proceedi ngs, but to frane the second hal f of
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t he di scussion better.
CHAI RVAN | GNATI US: Hhm hmm
Yup. No, | think there's sonme validity to
that as wel|.
(Di scussion off the record between
Chairman |l gnatius and Atty. | acopino.)
CHAI RVAN | GNATIUS: Al right.
| think it nmay turn out to be a practical
matter to find dates that would work prior to.

And t hat somewhat relates to picking a date

for the procedural -- for the full proceedi ngs
that was, | think, the next thing on the item
So let's -- is it correct that

the sense of the group is that we | ook to see
if there is tinme for a separate day or a
portion of a day to | ook at the ordinance
provi sions and make a determ nati on of which
and whet her they should be consi dered
preenptive or not prior to, not just the first
day, but, you know, before we even cone into
this roomfor the full adjudicatory
proceedings? It's still part of the sane
docket, still part of the sane record, but

done as a discrete issue. Assumng we can
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find a date that is far enough out to give
peopl e an opportunity to prepare for and
present prefiled testinony, and still be prior
to the actual comencenent of the rest of the
adj udi catory proceeding. |Is that fair in what
people are thinking is the right way to go? |
see a lot of nods yes. No opposition to that?
(No verbal response)

MR TACOPINO | think it would
be considered to be part of the adjudicatory
proceedi ngs because presunably there will be
opposing views on it. It would be a contested
case under R S. A 541-A, and therefore part of
our adj udi catory proceedi ngs and subject to
t he rul es governi ng adj udi catory proceedi ngs.

CHAI RVAN | GNATI US:  Thank you.

I thought | was saying that, and | obviously
wasn't. So | appreciate the clarification.

Then, you know, we've been sort
of noddi ng and | ooki ng and di scussing. As
|'"ve put it, it's the "sense of the
Commi ttee.” But we should take a fornmal vote
on those determ nati ons, and then any vote

taken wll then be recorded in a witten order
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that woul d be issued prior to the next phase
of this.

So | guess we need -- do we
need a notion for that? W probably do.

MR. | ACOPI NO.  Sonmebody shoul d
make a noti on.

CHAI RVAN | GNATI US: | guess I'm
| ooking for a notion that would refl ect our
di scussi on that we consider the
i nterconnection substation facilities to be
associated facilities of the Applicant's
proposal project, that we consider there to be
preenption of sone issues relating to what
otherwise is wwthin the authority of | ocal
nmuni ci pal pl anni ng boards, but that we do not
consider it an absolute authority, and that in
order for us to deternm ne what, if any,
provi sions of the | ocal planning board
ordi nances are preenmpted, and what, if any,
remain within the authority of the planning
board, would require us to go through an
anal ysis of each section of the |ocal
ordi nance. One second.

(Di scussion off the record between
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Chairman lIgnatius and Atty. | acopino.)

CHAI RVAN | GNATIUS:  And |I'm
rem nded that the request is specific to
subdi vi sion and not to any other regul ations.
So | didn't nmean to expand our scope of what
we're undertaking. W've got enough to deal
With just subdivision. |Is there a notion to
that effect?

MR. BO SVERT: So noved.

CHAI RVAN | GNATI US: Is there a
second?

DI RECTOR STEWART:  Second.

CHAI RVAN | GNATIUS: Al right.
Then any further discussion of it? M.
Bai | ey.

MS. BAILEY: Did you say that
we do not consider it to be absolute
preenption? |Is that what you neant when you
said that? Because | thought that M. Stewart
said he hadn't concluded that yet, that we
still could conclude that it was absol ute
preenption. |Is that -- did | get that wong?

MR. STEWART: Yeah, | think she

-- the Chair had if any -- there was sone
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| anguage in there that covered that potenti al.
CHAI RVAN | GNATI US:  Yeah, |
think my thinking is that when | say
"absol ute,"” neaning you don't even ask, you
don't even | ook at the ordinance, you're
simply -- it's all in our hands. And instead,
I thought we were tal king about is that there
may or may not be preenption on each
particular item and it m ght be at the end of
t he day that you've gone through all 20
provi sions, and all 20 of themfell on the
preenption side. So in that particul ar
circunstance, there is nothing left for the
| ocal planning board to do. O it may be that
all 20 of themfall on the not preenption
side. But it's a case-by-case, issue-by-issue
anal ysis rather than a bl anket determ nation
that there is nothing that the planning board
could ever do, that's it's all in our hands
and that we were concluding that.
MS. BAILEY: Ckay. Thank you.
CHAI RVAN | GNATI US:  So we have
a notion and a second. Any further

di scussion? M. Boisvert.
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MR BOSVERT: 1'd just like to
comment that ny reason for wanting to go
through it, if you wll, line by line, is
because there was testi nony presented that
t here were sonme residual authorities left,
even after preenption. Not having seen the
pl anni ng board's rules, | don't know if any of
their rules would in sone sense, fromthis
non-|l awer's point of view, match up with sone
of the case | aw that was presented. And
because there is a possibility that there is
sonething within Antrim Pl anning Board's rul es
t hat woul d coincide with what a reasonabl e
interpretation of the case lawis, that's what
I am | ooking for when we go through this
process, is to give sone guidance for people
out there who will be preparing testinony. |
want to see where it matches up or whet her
there's no chance of it matching up at all
That's how I'I|l be naking ny deci sion.

CHAI RVAN | GNATIUS: Al right.
Thank you.

Anything further? |If not, all

those who are in favor of the notion, please
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signify by saying "Aye."

ALL COW TTEE MEMBERS: Aye.

CHAI RVAN | GNATI US: Al l those
opposed?

(No verbal response)

CHAI RVAN | GNATI US: Any
abstenti ons?

(No verbal response)

CHAI RVAN | GNATI US: | al so
concur in that, and | think that is our
unani nous determ nati on.

We then need to discuss
procedural scheduling. And M. Ilacopino, can
you rem nd us? 1've |lost track of who's nade
a request for extension of time and where we
stand and any possi ble dates that woul d work.
And maybe add to that, we do have a statutory
obligation to conclude cases wthin a certain
period of tinme and how any extension fits into
t hat .

MR I ACOPINO Yes. Presently
pendi ng are two notions to postpone the
adj udi catory hearings. One was filed by the

I ndustrial Wnd Action Goup and the ot her was
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filed by Counsel for the Public. | believe
there's a response fromthe Applicant
indicating a limted assent, based upon
getting a final order by Novenber 30th. And
is it all right if Ms. Geiger interrupts ne if
| don't get it right?

| think that was the Ilimtation
t hat you had put on your assent to Counsel for
the Public's notion, is that as long as it did
not extend the cal endar for a deci sion beyond
Novenber 30th, which is, in essence, a 30-day
extensi on of the overall cal endar?

So that's sort of what's before
you. | believe various parties have indi cated
assent to the two different notions. | forget
who has. | didn't note any objections at all
i n what has been filed. |If | amincorrect and
any of the parties do object to the
post ponenment, you shoul d probably speak up
NOW.

MR. ROTH. Excuse nme. They
were not objections, but there were two
parties who indicated an inability to appear

for a renewed heari ng before Cctober 22nd.
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MR. I ACOPINO Yes, that's
correct. But | also canvassed the Commttee,
and | don't think that's going to be an issue
in terns of the cal endar, anyway, 'cause nany
of the Commttee nenbers could not be there
for those dates as well.

CHAI RVAN | GNATI US: So t he
request to extend seens as though, if it's a
limted extension, there is no opposition to
that, as long as the order is finalized by
November 30t h.

There is further discovery that
has been ordered to continue -- to be
delivered and which is what | eads to the
request for further tinme. And am| correct,

t hat we would need a further date for
responsi ve testinony to be filed?

MR ITACOPING Well, | would
think that, based upon the deliberations that
you just had, you woul d probably want prefil ed
testinony fromany party who desires to
present it with respect to which aspects of
t he subdi vi si on regul ati ons of the Town of

Antrimare residually left to the town and
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whi ch ones are the types of regul ations which
woul d -- which have been now --

CHAI RVAN | GNATI US: Pr eenpt ed.

MR. | ACOPI NO -- preenpted,
t hank you -- preenpted by the Site Eval uation
Commttee authority. So |I understood, at
| east during that conversation, that we would
require that there is schedul ed tonorrow a
pr eheari ng conference, which was primarily for
t he purposes of getting exhibits marked and
any final notions or things that needed to be
resol ved before we started the hearings on
Monday. | would inmagi ne that woul d not have
to happen tonorrow. But we would have to
schedul e one of those prior to the next
schedul ed set of adjudicatory hearings.

You al so indicated that you
wanted to have a separate date for the
adj udi catory hearing on the subdivision
regul ati ons, and we would need to get dates
t hat the nenbers of the Commttee are
avai l able for that, as well as when the
parties are avail able, because | do know t hat

sone of the parties have indicated sone
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problens with dates in October.

So | don't know how you want to
addr ess each one of those issues, but...

CHAI RVAN | GNATI US:  Yes, |
don't know how formal a notion we need,
whet her we -- it sounds as though there's no
concern with a limted extension. Do we need
to vote on that or --

MR | ACOPI NO. Actually, |
believe that's a decision that the Chair can
make; however, the continuance nmust be in the
public interest.

CHAI RVAN | GNATIUS: Al right.
And we know t hat because sone di scovery
di sputes extended out so that it made it
difficult to prepare for the hearings to
commence this com ng Monday, in ny view, it is
appropriate to have sone nore tinme for that
di scovery to be received, if not already, and
reviewed. And then certainly when we add to
it this further issue regardi ng anal ysis of
t he subdi vi si on ordi nances, that's going to
take sone tinme. And prefiled testinony would

be hel pful, | think, in sorting out issues
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that are in contention and those over which
there was no di spute could nake it a nore
efficient hearing. So in ny view, it is in
the public interest to have an extension
that's of limted duration and we | ook for
dates that can acconmplish all of those goals.

MR. | ACOPI NO Madam Chai r,
when | canvassed the Commttee for a week of
heari ngs, the week of COctober 29th appeared to
be the week that best suited --

UNI DENTI FI ED SPEARKER: | s your
m cr ophone on?

MR 1T ACOPINO |Is that better?
I|*"'msorry. Thank you.

Wien | canvassed the Commtt ee,
t he week of COctober 29th seened to be the best
week for commencenent of the pl anned
adj udi catory hearings, if they were to be
continued. So that would nean we woul d have
to schedul e other things in advance of that,
if that remains the date. | can't inagine
that we could go beyond that and still get an
order out by Novenber 30th, realistically.

CHAI RVAN | GNATI US:  And | ooki ng
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for dates for a day to work through the
subdi vi si on ordi nance, | don't know if people
have cal endars today and could even determ ne
that. The goal would be to find sonething
within -- you know, far enough out to give
people tine to prepare, but prior to the

Cct ober 29t h dat e.

MR T ACOPINO Peter, |I'm
| ooki ng - -

Do you mind if | ask Public
Counsel ?

CHAI RVAN | GNATIUS: O course
not .

MR. | ACOPINO Do you recal
who had the issues with the 15th and 22nd? |
believe it was --

MR. ROTH: | think M. Block
was one of them and | don't renenber who the
ot her one was.

MR | ACOPINO M. Block, what
date was your problemw th?

MR. BLOCK: Anything before the
22nd was a problem |leading up to the weekend.

UNI DENTI FI ED SPEARKER: |
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recall that Carolyn Foss said that she was
chairing a professional conference the week of
t he 22nd.

MR. ROTH. That's consi stent
wth ny nenory as well.

MR. | ACOPI NO Had you
anticipated that Ms. Foss woul d be necessary
to address the subdivision issues?

UNI DENTI FI ED SPEARKER: | do
not expect that, no.

CHAI RVAN | GNATI US: W can
certainly look if -- | don't know if people
have cal endars and woul d know whet her the week
of the 22nd, any day that week would work for
you.

MR. BO SVERT: |If we could
avoi d Wednesday, but. ..

MR. ROBINSON: That entire week
for me is out. I1'Il be in the North Country
t hat week and unavai |l abl e.

CHAI RVAN | GNATIUS: Wl |, then
what | think I'd like to do is ask all of the
Comm ttee nenbers to, either today or when you

get back to your offices, check your cal endars
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and get back to M. lacopino with availability
of that week, and I wll do the sanme. And
t hen, based on that, 1'Il issue a procedural
order with new dates that accommpdate as many
people as we can. And if it can be done in
two stages, it will be. |If there's no way to
make it work in two stages, then we'll have to
just have everything conmence on the 29th.
But we'll see if we can. Simlarly, we wll
work up a date for prefiled testinony on the
subdi vi si on ordi nance issues, and all of that
wll be witten in a -- submtted in a witten
order for you to follow. M. GCeiger.

MS. GEIGER | just wanted to
remnd the Commttee that we had a
post ponement of yesterday's deadline for
subm ssi on of supplenental prefiled testinony.
So | think that's one nore date that needs to
be built into the schedule. It doesn't
necessarily need to coincide with the deadline
for filing informati on or positions on the
subdi vi sion regul ations, but | just wanted to
make sure that everyone understood that we

needed a new deadline for the subm ssion of
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t hat infornmation.

CHAI RVAN | GNATI US: Thank you
very much.

MR. ROTH. Madam Chai r man, j ust
one other itemthat has cone to ny attention.
On August 22nd, the Applicant filed prefiled
direct testinmony of Ruben Segura-Coto, who is
a newwitness. He was -- his testinony was
not originally filed wwth the Commttee or
presented to the parties before that date, and
| would submt that the schedul e should
probably have a |limted anount of discovery,
and perhaps a technical session built into it
to nmeet this new w t ness.

CHAI RVAN | GNATIUS: |Is there
any opposition to that request?

MS. GEl GER:  The Appli cant
doesn't have a problemwth answering witten
di scovery questions. |'mnot certain of the
W tness's availability for an i n-person tech
session. It may not be necessary, depending
on the answers to the questions that we
receive.

MR ROTH: | f he would even be

{ SEC 2012-01} [ SESSI ON 2] {09-06- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

101

avai | abl e by phone. | don't know whet her
we'll need -- | haven't really even | ooked at
his testinony, but | think it's fairly
inmportant. But if we could at | east have him
avai |l abl e tel ephonically to answer questions
in addition to witten, as | said, limted
nunber of witten questions.

CHAI RVAN | GNATIUS: Al right.
W will address that in the final order. M.
Frol i ng.

MR. FROLING Mst of us who
have been taking advantage of the W-Fi have
recei ved a nessage fromJdan Miurray that we
have a hearing tonorrow norning at 10: 00.

MR ITACOPINO W're going to
take care of that, too.

CHAI RVAN | GNATI US:  Yeah, we
don't want to confuse people. But formally,
it's still onwuntil it's formally not on. So
that you for that.

MR, FROLI NG So, off then?

MR | ACOPI NO. What | woul d
like is, I would like for -- once the

Commttee has adjourned, |I would |like for the
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parties to stay here so that we can work out
dates for, you know, the internedi ate dates
for prefiling and the other types of things.
So. ..

CHAI RVAN | GNATIUS:  And | think
you can -- the prehearing conference schedul ed
for tonorrow will be cancelled. W haven't
gotten that out formally yet, but it wll be
cancelled. So you don't need to plan on
comng. And if you know anyone who is
t hi nki ng of com ng and who isn't here today,
pl ease |l et them know. W' || obviously have
sonet hing i ssued from Ms. Young to get that
out to everyone. But to the extent you run
into anyone or talk to them anyway, pl ease
rem nd themthat that won't be going forward
t onorr ow.

M. lacopi no, do we need any
formal determ nation of the procedural things
we've just discussed? O is it understood
where we're heading, and a formal order w ||
settle all of that?

MR | ACOPI NO | think we'll

focus on a Cctober 29t h adjudicatory hearing,

{ SEC 2012-01} [ SESSI ON 2] {09-06- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

103

and we will get dates for the internediate
requi renments and give themto you to i ssue an
or der.
CHAI RMAN | GNATI US:  Then |

t hi nk that concludes all of the business that
we had for today. | really do appreciate
everyone's willingness to expl ore sonething
that we haven't dealt with before. And it's
been interesting and | guess sort of
surprising that we haven't dealt with it
bef ore, but we haven't. So | thank you for
all of that. And we w il get you an order as
soon as we can, recording all of the decisions
we nmade today and the dates for the next phase
of this proceeding. So, with that, we wll
take -- I"'msorry. W wll issue all of that
in a witten formand be in suspension until
we reconvene on a date that is yet to be
determ ned. But thank you. W stand
adj our ned.

(Wher eupon the hearing was adjourned at

1:28 P.M)
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|, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public
of the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic
notes of these proceedi ngs taken at the
pl ace and on the date herei nbefore set
forth, to the best of ny skill and ability
under the conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the
action; and further, that | amnot a
rel ati ve or enployee of any attorney or
counsel enployed in this case, nor am|

financially interested in this action.

Susan J. Robi das, LCR/ RPR
Li censed Shorthand Court Reporter
Regi st ered Prof essional Reporter
N.H LCR No. 44 (RSA 310-A:173)
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