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PROCEEDI

* * * *

(The docunent,

mar ked as AWE 45 for

NGS

as descri bed, was herewith

identification.)

*

*

*

*

*

MS. BAILEY: Good norning,

everybody. 1'll open the proceedi ngs on

Day 8 -- sorry. Today is Friday. Today is

Day 9 of Antrim Energy, LLC, Application for
a Certificate of Site and Facility.
We' ||

start by introductions

of the Commttee. M nane is Kate Bailey. |
work at the Public Uilities Conm ssion, and
t he Chai rman has asked nme to preside over

t hese proceedi ngs.

DR STEWART: Harry Stewart,

Water Division Director, Departnent of
Envi ronnent al Ser vi ces.
MS. LYONS: Johanna Lyons,

Departnent of Resources and Economn c
Devel opnent .

DIR SIMPKINS: Brad Sinpkins,
Depart nent of Resources and Econom c

Devel opnent .
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CHAI RVAN | GNATI US: Any
I gnatius, Public Uilities Conm ssion.

MR. DUPEE: Brook Dupee,
Departnent of Health and Human Servi ces.

MR. GREEN. Craig G een, New
Hanmpshi re Departnment of Transportation.

DR. BO SVERT: Richard
Boi svert, New Hanpshire Di vi sion of
H storical Resources.

MS. BAILEY: And with us at
the Commttee table is our counsel, M ke
lacopino. And now I'd like to take
appear ances.

MS. CGEIGER  Yes. Appearing
for the Applicant, Antrim Wnd Energy, LLC
Susan Cei ger, Dougl as Patch and Rachel
ol dwasser, fromthe law firmof Or & Reno.
Good nor ni ng.

MS. BAILEY: (Good norning.

MR. FROLING  Stephen Froling.
I|'mhere for the Harris Center for
Conservati on Educati on.

MR. STEARNS: Good nor ni ng.

Galen Stearns, Town of Antrim Wth ne today
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Is Mke CGenest, selectnman.

MS. ALLEN. Good norni ng.
Mary Allen for the Antrim-- for the
Al | en/ Edwar ds i ntervenors.

MS. BAILEY: Good norni ng.

MS. PINELLO  Good norni ng.
Martha Pinello for the Antrim Pl anni ng Board.

MS. MANZELLI: Good norni ng.
Any Manzelli from BCM Environnental & Land
Law, here for intervenor New Hanpshire
Audubon.

MS. BLOCK: Good norning.
Loranne Carey Block for the North Branch
I nt ervenors.

MR. ROTH: Good nor ni ng.
Peter Roth, Counsel for the Public.

MS. BAILEY: Good norning. So
do we have any prelimnary nmatters this
nor ni ng?

MS. GEIGER The only
prelimnary matter | would nention is that I
handed out for the Conmmttee and for the
parties here today copies of answers to

record requests that were nade at the hearing
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back the begi nning of Novenber. And they've
been marked -- the answers have been marked
sequentially with, | believe, AVWE 45.

MS. BAILEY: Thank you. Today
our first panel of witnesses is fromthe
Audubon Society. M. Manzelli, are you ready
to proceed?

MS. MANZELLI: | am  Thank
you.

MS. BAILEY: Ckay. Coul d the
Cerk swear the wtnesses in, please.

(VHEREUPQON, PHI LLI P BROWN, PAUL

NI CKERSON, CARCOL FGSS, FRANCES VON
MERTENS were duly sworn and cauti oned by
t he Court Reporter.)

PH LLI P BROAN, SWORN

PAUL NI CKERSON, SWORN

CARCL FOSS, SWORN
FRANCES VON MERTENS, SWORN

DI RECT EXAM NATI ON

BY M5. MANZELLI :

Q Good. Thank you. Good norning, everybody.

Let's just nake sure the m crophones are on.
They were powered up. Are all of your red

| i ghts on?
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A (Ni ckerson) Yeah.

Q Let's make sure to keep those close to your
nout hs, pl ease.

So, starting in the mddle with Carol

Foss. Carol, could you please state your
name and address for the record.

A (Foss) My nane is Carol Foss. | live at 26
Penacook Street in Penacook, New Hanpshire.

Q And what is your position with New Hanpshire

Audubon?
A. (Foss) I"'m D rector of Conservation.
Q Bring your mc in alittle bit closer,
pl ease.

MS. BAILEY: You have to --
you can't share the mc. Wen it's your
turn, you have to conpletely take over the
m c.

MS. MANZELLI: Thank you.

Do you need her to repeat her
answer ?

THE COURT REPORTER No, I'm
all set. Thank you.

BY MS. MANZELLI :

Q What educati onal degrees do you have?
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A (Foss) | have a bachelor's in biology from
Col by College in Watervill e, Maine; a
master's in zoology fromthe University of
Connecticut; and Ph.D. in wildlife ecol ogy
fromthe University of Mine.

Q And very, very briefly, aside from your
degrees, please provide a description of your
qual i fi cati ons.

A. (Foss) 1've been working in the field of
conservation biology, primarily in New
Hanpshire for the | ast 32 years, and have
experience in field projects, as well as
policy issues.

Q Thank you. And are you the sane Carol Foss
who submitted prefiled direct testinony,
dated July 31st, 2012, which has been marked
as ASNH 257

A (Foss) | am

Q And are you the same Carol Foss who filed
first supplenental prefiled direct testinony
on Cctober 11th, 2012, which has been narked
as ASNH 277?

A. (Foss) | am

Q And do you have any corrections or updates to
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A
Q

10

that testinony? W'Il|l do rebuttal |ater.
(Foss) | do not.
And if you were asked the sane questions
contained in your prefiled testinonies, would
your answers be the sane today?
(Foss) Yes, they woul d.
Now novi ng on to Francie.

Franci e, can you pl ease state your nane
and address for the record.
(Von Mertens) Yes. Frances Von Mertens, 234
ElmH || Road, Peterborough.
And what is your position wth New Hanpshire
Audubon?
(Von Mertens) |I'ma vol unteer.
And what are your qualifications?
(Von Mertens) A long-tine, on-the-scene
vol unt eer for New Hanpshire Audubon, the
Harris Center, anong ot her conservation
groups. But strictly as a vol unteer.
And are you the sanme Francie Von Mertens who
submitted prefiled testinony July 31st, 2012,
whi ch has been marked as ASNH 237
(Von Mertens) | am

And with respect to the supplenmental prefiled
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11

testi nony of Paul Ni ckerson, dated

Cct ober 24t h, 2012, which has been narked as
ASNH 28, were you the primary author of that
testi nony?

(Von Mertens) | wote that testinony.

And was it submtted in this docket under M.
Ni ckerson's nane because you were expected to
be out of the country for this entire

heari ng?

(Von Mertens) | was out of the country for
that week. And I think it was everyone's
expectation that the process woul d be

conpl eted that week, so Paul N ckerson
adopted ny testinony.

And do you now adopt as your own the

suppl enental prefiled testinony of Paul

Ni ckerson, dated Cctober 4th, 2012, which is
mar ked as ASNH 28?

(Von Mertens) If that's agreeable, yes, |
woul d I'i ke to do that.

Do you have any updates or corrections to

ei ther of your testinonies?

(Von Mertens) There's -- yesterday, reading

ny supplenental, there is a word there that I
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Q
A

hope to address as being i naccurate.

Ckay.

(Von Mertens) But 1'll definitely cover it in
ny answers to questions.

Ckay. Aside fromthat which we will cover
during rebuttal, if you were asked the sane
questions in your prefiled testinonies, would
your answers be the sane today?

(Von Mertens) Yes, other than that one

unf ortunat e word.

Ckay. And noving along to Phil. Phil, can
you pl ease state your nane and address for

t he record?

(Brown) Phillip Brown. | live at 151 Antrim
Road, Hancock, New Hanpshire.

And what is your position with New Hanpshire
Audubon?

(Brown) I'"'mthe Director of Land Managenent.
And what degrees do you have?

(Brown) | have a bachelor's of science from
Rutgers University, and |I've been worKking
towards a master's.

I n what ?

(Brown) In conservation biol ogy.

12
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Q

13

And aside from your degrees, very, very
briefly, please provide a description of your
qual i ficati ons.

(Brown) 1've been working in the field since
2002, doing nostly | and-managenent work, but
al so | and conservati on and overseei ng
educati on prograns.

And are you the same Phil Brown that filed
prefiled testinony, dated July 31st, 2012,
whi ch has been marked as ASNH 267

(Brown) | am

Do you have any updates or corrections to
your testinony, aside fromrebuttal ?

(Brown) No, | don't.

And if you were asked the sane questions
contained in your prefiled testinony, would
your answers be the sane today?

(Brown) Yes, they woul d.

Now novi ng along to Paul. Paul, can you

pl ease state your nane and address for the
record.

(Ni ckerson) Yes. M nane is Paul Nickerson.
Il live at 7 Sparhawk Drive in Londonderry.
And what is your position wth New Hanpshire
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Audubon?
(Ni ckerson) I'ma nenber of the board of
trustees, and |I'm al so chair of the
Envi ronnental Policy Commttee.
And very briefly, can you provide a
background of your qualifications?
(Ni ckerson) Sure. | have a B.S. fromthe
University of Maine, Orono, in wildlife
managenment, 1966, and an MS. in forestry
fromUNH, 1970. | worked for U S. Fish and
Wldlife Service from 1970 to 2004. Early
wor k was i nvolved wth contam nants, in those
days, things |like --
(Court Reporter interjects.)

-- things such as DDT, aldrin, dieldrin,
mrex, all of which are gone now, thanks to
Rachel Carson and people |like her.

Subsequently, | got very interested in
bald eagles, and | was fortunate enough to be
Iin a position to coordi nate the national bald
eagl e surveys, conducted by the Service in
"73 and '74; then noved to the Northeast as
Endanger ed Speci es Coordi nator, continuing

work with bald eagl es and nunerous ot her

14
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endangered and threatened speci es throughout
t he Northeast region, which extends from
Maine to Virginia;, then happily retired in
2004 and j oi ned Audubon.

Q Thank you, M. Ni ckerson

And to all of the wtnesses, l|let's speak
inalittle bit of a slower cadence. |'ve
gotten the sane adnoni shnent, so...

Now, Paul, are you the same Pau
Ni ckerson that filed prefiled testinony,
dated July 31st, 2012, which has been marked
as ASNH 247

A (Ni ckerson) Yes, | am

Q Do you have any updates or corrections to

that testinony, aside fromrebuttal ?

A (N ckerson) No.

Q And if you were asked the sane questions

today as you were asked in your prefiled
testi nony, would your answers renain the

sane?

A (N ckerson) They woul d.
Q Ckay. Al right. Returning now to rebuttal

to Carol.

Earlier testinony in this hearing was
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t hat sonme of the wind turbines will be sited
on rock outcroppings. Can you coment on
t his?

M5. GEIGER: Could I have a
cite for the testinony that you're referring
to, Ms. Manzelli?

MS. MANZELLI: Sure. It was
M. Martin, Day 4 PM This is Novenber 1st,
2012, Page 30, Line --

MS. GEl GER: Thank you.

MS. MANZELLI: Lines 8 to 12.

MS. GEl GER  Thanks very nuch.

BY M5. NMANZELLI :
Q So the testinony was that sone of the w nd
turbines will be sited on rock outcroppings.

Can you comment on this?

A. (Foss) My interest in that situation is that

rock outcroppings on ridgelines are
frequently, or at |east sonetines, used as
nest sites for the comon ni ght hawk, which is
a listed species in New Hanpshire.

Q Earlier testinony in this hearing -- and as
an exanple, M. Kenworthy's testinony on

Day 1, 10/29/12, Page 50, Lines 22 to the end

16
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Q

17

of the page, and Page 51, Lines 1 to 6 --
sone earlier testinony involved the
advisability of requiring -- excuse ne.
Stri ke that question.

An Cctober 26th, 2012 e-mail from Sarah
Nystrom the Northern States Bald and Col den
Eagl e Coordinator for the U S. Fish and
Wldlife Service, rated the risk to gol den
eagles fromthis project as "low, " based on
t he output of a collision risk nodel. Can
you pl ease comment on this risk
cat egori zati on?

(Foss) It's based on a nodel. It's kind of
axiomatic in the scientific world, that no
nodel is right, but sone nodels are useful
This is a relatively new nodel. | just
returned at m dnight froma wnd and wildlife
conference in Denver, where this nodel was

di scussed at sone length. There are sone
nodi fi cations that could be made. And in any
event, such a nodel should be consi dered one
of several lines of evidence in determning a
ri sk rating.

And are you aware of whether Ms. Nystronis
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18

rati ng was based solely on the nodel ?

| amnot directly aware of that. But it's ny
i npression that that's how the Service is
doi ng these rankings at the present tine.

Anot her correspondence, al so dated

Oct ober 26, 2012, this time a letter from New
Hanmpshire Fish & Gane, references a ni ght hawk
fatality at a wnd facility in New Hampshire.
Can you please comment on that fatality as it
relates to this project?

(Foss) There were actually two fatalities

I nvol ving adult nal e ni ght hawks whi ch
appeared to be, shall we say intruders, at a
nesting territory that was | ocated very cl ose
to one of the turbines. There is the
potential for a simlar situation to occur in
Antrimor at the proposed facility. Turbine
pads nmake very attractive nesting habitat for
this species. They're a ground nester. It's
been docunented that there are birds in the
area. |In the case of Lenpster, their
pre-constructi on surveys al so detected

ni ght hawks in the vicinity. There wasn't an

Issue until... | want to say this is the
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fourth year of operation at Lenpster, give or
take. So it's not necessarily an issue that

woul d becone apparent i mmedi ately.

Q And just for at |east ny understanding, can

you el aborate on what you nmean by an

"I ntruder"?

A (Foss) Ni ghthawks seemto have the habit of,

once young have hatched at a given nest --
and |'ve seen this with ospreys as well --
adults from nei ghboring territories wll cone
in and i nspect the famly, or whatever
they're doing. But they will cone in to the
area. And they're very focused, so they're

not paying attention to the turbine rotors.

Q And what about a turbine pad nakes it an

attractive site for nesting?

A (Foss) Pads are typically gravel. N ghthawks

do not build a nest. They lay their eggs
directly on the surface of the ground. So

gravel provides good canoufl age for the eggs.

Q Earlier testinony in this matter from M.

Bartlett -- excuse nme. | conbined those --
fromM. Butler and M. Martin on Day 4,

Novenber 1st, the PMtestinony, on Page 11,

19
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Lines 9 to 16, the earlier testinony was that
rock renoval would be required; that rock
wi Il be renoved according to how t he
contractor chooses to do it; that the
contractor will be chosen |ater; therefore,
t he exact nethod of rock renoval is not known
now, and that possible rock renoval nethods
i ncl ude bl asting, pressurized water and
chem cal net hods.

Now, | ooking at Exhibit ASNH 8, which
you should have in the pile before you. If
you don't, | have a copy here.

(Wtness revi ews docunent.)

Q Looking at that exhibit, it depicts a person

| ooki ng at boulders. |Is this an exanple of

the boulder fields in the project site area?

A (Foss) It is represented to be such. | have

not personally been there.

Q And do boul der piles such as this have any

w ldlife habitat val ue?

A (Foss) Fromwhat | see in the picture, this

woul d be an ideal |ocation for a bobcat den,
a porcupi ne den, and even a turkey vulture

nest site.
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And are such boul der piles common in the New
Hanmpshi re | andscape?
O this magni tude, not to ny know edge.

M5. GEIGER. |I'mgoing to
object to this line of questioning. It seens
tonme like this is information that coul d
have been put in the parties' direct
testinony, or in the supplenental testinony.
| believe Ms. Von Mertens, in sone of her
testi nony, tal ked about sone of these things,
boul ders, if I'mnot m staken. So | just
think this is too late in the gane to start
bringing in all this stuff at this |evel of
detail. And I'll just leave it at that.

MS. MANZELLI: Based on the
testinmony fromM. Butler and M. Martin, we
| earned the different nethods that these
rocks woul d be renoved and the extent to
whi ch they woul d be renoved and the volune to
whi ch they woul d be renoved. W al so | earned
that we're not going to | earn anything nore
about the rocks at this tine because of them
not hiring a contractor right now And I

only have one nore question on this point.

21
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M5. GEIGER: | think these
W tnesses started testifying about these
rocks as "habitat,” and | just think that
that could have cone into the record through
direct testinony, and we would have had a
chance to do sone cross-exam nation on it.
And I'mjust not prepared to do that today
because ny experts aren't here. So | just
think it's really unfair to start going into
this |l evel of detail on information that
coul d have been presented a long tine ago.
(Di scussi on anong Subconmm ttee nenbers

off the record.)

MS. BAI LEY: Il think it's fair
rebuttal. We saw simlar pictures fromthe
Applicant, | believe. So I'Il allow you to
pr oceed.

BY M5. NMANZELLI :
Q | believe the pendi ng question was: Are such

boul der piles commbn in the New Hanpshire

| andscape?

A (Foss) | already answered that.

Q Ckay. Final question on this. Wat species

woul d be expected to use such boul der piles,
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aside fromthe ones you' ve al ready nenti oned,
i f any?

(Foss) Those woul d be the prine species.
Ckay. Now, Francie, these questions are for
you.

Earlier testinony -- for exanple, Day 7,
Novenber 28th, from Ms. Vissering in this
heari ng nmenti oned the "Forest Legacy
Program "™ And you nentioned the programin
your testinony also. Can you describe
basi cally what that programis?

(Von Mertens) The Forest Legacy Programis
federal funds fromthe Departnent of
Agriculture. And I'"'mnostly famliar as a
volunteer for land trust. It's very
collegial. The major land trusts in this
state work with the State --

MS. CGEI GER Excuse ne. |'m
going to object to this. And | apol ogi ze.
But again, this wtness was not asked to
rebut anything that Ms. Vissering said or
anot her witness said. She was asked the
question to explain the Forest Legacy funds.

And | just think that's information that
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coul d have been shared wth everyone earlier
in the process. And | would object to the

W t ness now expl ai ni ng and addi ng to the
record information that could have and shoul d
have been placed in her direct prefiled

testi nony.

MS. MANZELLI: As | said, she
did reference this in her direct prefiled
testi nony and --

M5. GEIGER: Right, and ny
obj ection --

MS. MANZELLI: Let ne finish,
pl ease. However, there has been sone
question raised during the hearing from Ms.
Vissering, and | believe, but | can't provide
a cite, fromat |east one other wtness,
about the nature of this program At the
time that her prefiled testinony was fil ed,
we didn't know that that would be an issue.
But it is now, and so we would |ike the
chance to clarify it.

M5. GEIGER. | guess | don't
have a problemw th rebuttal, but | do have a

problemwith clarifying informati on about a
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programthat this wtness referenced in her
testinony. | think it's beyond the scope of
rebuttal that our wi tnesses were allowed to
do, and | woul d obj ect.

MS. BAILEY: Everybody on the
Commttee works for a state agency. W
under st and what the Forest Legacy Programi s.
So I think we can nove on.

BY MsS. MANZELLI :

Q Earlier testinony in this matter, including
M. Kenworthy's testinony on Day 1,

Cct ober 29t h, Page 74, Lines 21 to 24, Pages
75 and 76, and on Page 76, Lines 1 to 6, that
testi nony regarded the agricultural and
forestry practices that woul d be all owed
under the four conservati on easenents

pr oposed as the Conservation Plan. Can you
comment on this?

A (Von Mertens) This is where | can address the
word that | nentioned in ny supplenental --
first supplenental prefiled direct testinony
on Page 2, towards the bottom third
paragraph fromthe bottom

MR I ACOPING |Is that
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Exhi bit 287

MS. MANZELLI: It should be
t he suppl enental prefiled testinony of Paul
Ni ckerson. | can give you the reference.

MR. I ACOPINO | have that as
ASNH 28.

MS. MANZELLI: Yes, thank you.

MR. | ACOPI NO And what page
are we on?

W TNESS VON MERTENS: Page 2,
third paragraph fromthe bottom

MR. | ACOPI NO Thank you.

A (Von Mertens) | wote, "There are no

restrictions or guidelines on forestry
practices,"” and | was incorrect. There are
guidelines. And I'd like to address ny
concerns about the restrictions and talk a
little bit about conservation easenents, if |
could. And this directly relates to the four
conservati on easenents on four of the seven

| eased properties for the project. And a
conservati on easenent results from di al ogue
bet ween the | andowner and the entity that's

going to hold the easenent, the |l and trust or

26

{ SEC 2012-01} [DAY 9 MORNI NG SESSI ON] {11- 30- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

gover nnent agency.

MS. GEI GER  Excuse ne. [|'m
going to object here to an expl anati on about
conservati on easenents. If Ms. Von Mertens
or any other panel nenber wants to rebut what
M. Kenworthy said in the transcript that M.
Manzelli cited, |I'mhappy to let them do
this. But to go into a |l engthy explanation
about what's in the easenents that have been
in this record since June -- we filed themin
June of 2012 -- these witnesses could have
very easily gone into this on their direct
prefiled testinmny which was filed in July of
2012. | think nowto sit here and listen to
an expl anation or sone issues concerning the
conservati on easenents that the project is
proposing is something that is not permtted
on rebuttal. It's sonething that should have
been put in the wtnesses' prefiled
testinony. | would object.

MS. MANZELLI: If you woul d
allownme, let ne remind Ms. Von Mertens what
t he question is.

MS. BAILEY: Ckay.
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BY M5. MANZELLI :

Q The question is: M. Kenworthy characteri zed

the agricultural and forestry practices that
woul d be all owed under the four conservation
easenents. He described themas "limts" to

t hat devel opnent. Can you comment on that?

A (Von Mertens) And that's where there are

gui deli nes. Those are gui deli nes.
Conservati on easenent is -- a typica
conservati on easenent is 80-percent boiler
pl ate, and then you get down to Section 3,
the Reserved Ri ghts.

And the forestry and agricul tural
practi ces/ guidelines are boiler plate
conservation easenents. But if you don't
have a forestry -- the requirenent of a
forestry managenent plan done by a |licensed
forester submtted to the agency or | and

trust hol ding the easenent for their

approval, then they're sinply best nanagenent

practices and guidelines. And we are a very
agricultural and forestry-friendly state.
And the guidelines are just that; they're

guidelines. And that's the issue, that
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Q

there's not the requirenent of a forestry
managenent plan specified. |It's the
generalities, boiler plate. And that's in
response to M. Kenworthy's saying that there
are restrictions. And in ny opinion, there
are guidelines, but not restrictions. And
restrictions, to ne, have a higher |evel of
ability for the agency or |land trust hol di ng
t he easenent to foll ow up and make sure that
these restrictions are honored.

Turning now to Phil. Phil, earlier testinony
fromM. G avel on Day 3, October 31st, 2012,
the PM Session, on Page 114, Lines 2 to 6, in
his testinony he said that, in Vernont, the
little brown bat and the Northern | ong-eared
bat are listed in the state as endangered,
whereas in New Hanpshire they're not. Can
you pl ease comment on that?

(Brown) Fromwhat |'maware, currently, the
little brown bat is |listed as a speci es of
speci al concern in New Hanpshire. | am not
aware of the status of the other species of
bat .

And with respect to the bat that you are
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aware of, do you know if that bat had that
status, for exanple, for the entire year of
20127

(Brown) |I'm not aware of when that cane into
st at us.

Ckay. Do you know why it's listed as a
"speci es of special concern"?

(Brown) | believe primarily because of Wite
Nose Syndrone playing a role in its

pr eci pi tous decl i ne.

Earlier testinony, again fromM. Gavel,
Day 3, 10/31/12, PM session, this time on
Page 166, Lines 4 to 13, his testinony was
that, if an animal is using a particul ar area
a certain way, you can expect it to use it in
a simlar manner in the future. And he also
said there's a relatively high degree of
certainty there, but that the witness -- he
al so said that he had not applied statistics
to those type of surveys that we were

di scussing during that testinony. Can you
pl ease comrent on this?

(Brown) Yes. | believe that statenent is

very general. And while it may apply to sone
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species of mgratory raptors, it certainly
doesn't apply to all of them in particular,
to the broad-w ng hawk, which conprises about
80 percent of migratory count totals at New
Hanpshi re Audubon's hawk watches. It

exhi bits very high variability fromyear to
year in the nunbers that it occurs in.
Earlier testinony from M. Vall eau, sane

Day 3, 10/31/12, PM Session, on Page 180,
Lines 5 to 19, was that the ridge would not
be characterized as a "leading line." "It's
unlikely that it's a | eading edge -- or a
leading line." 1It's not possible, based on
the survey data. "W saw relatively snall
nunbers of raptors, and we correlated the
data we collected with data from ot her near by
sites that are known hawk watch sites. And
we have significantly small er nunbers on
those particul ar days than these other ridges
whi ch are known to be kind of |eading-edge

ri dges for raptor mgration. So those are
focal points, and that's why they're used for
hawk watch sites. So we saw relatively snall

nunbers of raptors.”
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Coul d you pl ease comment on this
testi nony?
(Brown) Can you pl ease repeat part of that?
Sur e.
(Brown) | m ssed the second half of that.
Sure. He said that it would not be
characterized as a "leading line." It's
unlikely that it's a | eading edge or a
| eadi ng i ne, based on the survey data. "W
saw rel atively small nunbers of raptors, and
we correlated the data we collected with data
from other nearby sites that are known hawk
watch sites. And we had significantly
smal | er nunbers on those particul ar days than
t hese other ridges which are known to be kind
of | eadi ng-edge ridges for raptor mgration.
So those are focal points, and that's why
they're used for hawk watch sites. And this
I's how he concludes, "So we saw rel atively
smal | nunbers of raptors.”
(Brown) Ckay. There are a few points in
there, sol'll start with the |leading |ines
assessment.

| don't believe it's easy to make that
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assertion, that the site isn't a leading line
or the ridgeline isn't one that's a | eadi ng

l i ne, based on the anount of data we've seen.
| believe it speaks to the need for nore
years of data to show that variability

pl ayi ng out.

And regardi ng the ot her points about
conparing the site to conparabl e hawk wat ches
in the area, | can -- | have a persona
observation that was made on one particul ar
day from Bald Mountain, which is | ocated
al ong the sout heastern edge of the Tuttle
HIl to WIllard Mountain ridgeline. And
assunmng that this is simlar points of view
t hat observers had fromthe ridgeline where
t hey were doing the surveys, ny nunbers
actual ly showed nore species, nore
I ndi vi dual s of certain species than a hawk
wat ch at Pack Mnadnock Mountain that New
Hanmpshi re Audubon runs during the sanme tine
frane.

So are you saying that this project site
could be a leading ridge or a |l eading |ine,

but nore data is needed?
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(Brown) | would say that's fair.
Earlier testinony, also from M. Vall eau,
sane Day 3, October 31st, PM Page 181, Lines
2 to 20, he said, typically, birds aren't
novi ng when the weather's bad. "They're
typically not going to be in the cl oud cover.
You know, they can't just follow the w nd
current, because you can't necessarily see
the wind current. But they're |ooking for
other ridges. They're |ooking for other
birds mgrating. So they'll see another
concentration of birds and nove in that
direction. So they like to have visibility
when mgrating is what we think."

Can you pl ease comment on that?
(Brown) While it may be true that birds
aren't flying directly through clouds all the
time, there are conditions at hawk watch
sites that would actually be nore benefici al
when there is sone cloud cover in order to
actually see sone of the snmaller specs of
di stant raptors migrating; in particular,
br oad- wi nged hawks, which can be distant, are

often not picked up visually against a clear
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bl ue sky. So, cloud cover is beneficial.

So you're saying cloud cover, in sone

i nstances, increases or inproves visibility?
Yes.

Now, M. Valleau, on the sane day, on Page
188 of the transcript, Lines 20 to 23, said
that, if you | ook at the hawk watch site
data, which is pretty well distributed around
New Hanpshire, they al ways have gol den eagl es
on their hawk watches. Can you pl ease
comment on this?

(Brown) Fromthe data fromtwo hawk wat ches
t hat New Hanmpshi re Audubon has been i nvol ved
wth over the past eight years, Pack
Monadnock averages between 3 and 11 gol den
eagl es per season, and that's typically with
around 400 or nore hours of observation

t hroughout the season. The Carter Hill
Qbservatory in Concord only has docunent ed
four golden eagles in a total of five years,
wth a simlar nunber of hours of
observati on.

So are you saying that they' re | ess comon

than the earlier testinony indicated?
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(Brown) Fromthat testinony, ny indication
was that the expectation was that gol den
eagl es woul d be nore common than they
actually are at our sites.

Also fromM. Valleau and M. G avel, but
this tinme, the next day, Day 4, Novenber 1st,

in the norning --

MS. GEIGER I'mgoing to
object to this. And | apologize. | should
have objected earlier. | thought the ground

rules going into this area of rebuttal was
for the purpose of allowng the wtnesses to
conduct brief rebuttal of what was put in the
parties' supplemental prefiled testinony.
Now we're getting into -- | nmean, we're
getting into witnesses rebutting things that
were said by other witnesses at the hearing.
And M. lacopino can correct ne if |I'm w ong,
but | thought, going into this, the purpose
of this brief oral rebuttal was to rebut what
was in the supplenental prefiled testinony.
MR | ACOPINO You are
correct. That was the purpose of rebuttal in

this. And when we sent out the neno, |
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forget what date it was under, that's what

t he purpose of rebuttal was to be, because we
wer e concerned that sonebody m ght ask
questions on cross-exan nation and then rebut
the answers that they raised thenmsel ves on
Ccross-exam nation of wtnesses. So you are
correct.

MS. GEIGER Can we pl ease
have an order fromthe Bench limting the
scope of this rebuttal to comments of these
W t nesses rebutting what's been put on ot her
parties' supplemental prefiled testinony, as
opposed to what other witnesses testified to
at the hearing?

MS. BAILEY: Ms. Manzelli.

MS. MANZELLI: | wunderstand
t he applicable rules here would be limted to
the extent that | understood the previous
order. But | understood that the practice
the parties have been engaging in so far
during the hearing was to rebut testinony
that has cone in during this hearing, as well
as exhibits that have cone in during this

hearing, which is substantive information
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that we are processing and have a right to
respond to.

MS. BAI LEY: Does anybody el se
have anything to say about this?

MR ROTH: Yes, | agree with
what Ms. Manzelli just said. | know that in
ny rebuttals, | did do what Ms. Ceiger is
conpl ai ning about. And | believe | heard
during the prehearing conference -- and I'm
not going to quote you on this -- but |
believe | heard M. lacopino say to us at the
prehearing conference that the rebuttal could
be used to rebut sone of the testinony that
was given at |east during the rebuttal by the
W t ness who had just been sworn in. And I
can't speak to what the order or the
menor andum says. But that was ny
recollection. So | believe that this
practi ce has been enployed in this case thus
far.

M5, CGEl GER If I mght add, |
mean, obviously this puts the Applicant at a
di sadvantage. We have the burden of proof,

and we're not going to be able to rebut
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anything that these witnesses -- orally rebut
anyt hing that these wi tnesses say here today.
So, you know, if we're going to go down this
path, | would respectfully ask for the
opportunity to bring nmy witnesses back to
rebut what other w tnesses have said here at
t he heari ng.

MR. ROTH. | guess | would
just make one nore point, and it's not to
contest anything she just said, because |
don't have a problemw th what she said. But
as | recall, again, fromthe prehearing
conference, one of the reasons -- because |
t hought this practice was actually not a good
practice to enploy for this very reason. But
one of the reasons that was expl ained to ne,
that | found sonewhat persuasive, was that it
puts into sort of direct focus what otherw se
peopl e would sort of use a friendly
cross-examnation to attenpt to acconplish
anyway. So | think it's not a question of
how -- whether the information gets in; it's
a matter of how. And so | guess that's where

we are.
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(Di scussi on anong Subconmm ttee nenbers
off the record.)

MS. BAILEY: GCkay. | am going
to all ow you to ask questions about responses
t hat other w tnesses gave that were different
than information that was provided in their
rebuttal witten testinony or prefiled
testi nony. So --

MS. MANZELLI: Thank you. |
understand the ruling. But it doesn't answer
t he question of testinony that a wi tness gave
that was not different, but additional.

MS. BAILEY: Ckay. In that
case, | want you to identify who asked the
question that elicited that additional
testinony. And | don't want -- and | woul d
li ke a direct question, not, "Can you just
conment . "

MR TACOPINO Can | just --

MS. BAI LEY: Yeah.

MR | ACOPI NO Ms. Manzel i, |
bel i eve part of the problemis that when you
ask the question, you know, "Wat are your

coments on that?" it just opens the door,
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which is really unfair to the other parties,
to your witness to expound even beyond j ust
saying, | think what he said there was w ong
because of whatever the reason is. And
that's, | think, causing part of our problem
here. |If the Commttee knows that the
Wi tness fromthe other parties said A and
your W tness says B, the Commttee can then
assess the weight to give that. But to just
give themfree rein is unfair because it does
affect the ability of the other parties to
Cross-exam ne them

MS. MANZELLI: Under st ood.

BY M5. NMANZELLI :

Q Wth respect to testinony from M. Vall eau
and M. Gravel on Day 4 in the norning, on
Page 40, Lines 4 to 4, Page 41, Lines 20 to
24, and al so Pages 42 and 43, and Page 44,
Lines 1 through 10, this testinony was in
response to questions from-- it appears that
t he questions are from M. Robi nson. And
this was an ongoing Q & A between M.

Robi nson and the witnesses. | just want to

make sure all of it regarded -- yes, all of
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It was questions from M. Robi nson.

That testinony indicated that no
ni ght hawk surveys were perfornmed during the
time which they migrate, and that data was
gotten on the ni ghthawks from ot her surveys.
Do you believe that that's adequate?
(Brown) No, | don't.

MS. GEIGER Could | object to
this? | nean, it seenms to ne what's
happeni ng here is Ms. Manzelli is getting an
opportunity to do recross. Because if a
Comm ttee Menber asks a question, and then
obviously the Applicant's witness, which this
was back then, we got to do redirect, other
parties were not allowed to do recross.
was not allowed to do recross exam nation
after redirect. So the transcripts have been
out there now for a couple of weeks. She's
had an opportunity to review them to devel op
a list of questions. | just think this is
totally unfair. Not only does she have the
benefit of tine in review ng the transcripts
and fornul ati ng questions, but she al so

basically has the benefit today of doing re-
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cross-examnation. And |I'd object to that.

I think these questions could have been asked
on cross, perhaps. But the fact that they're
now bei ng asked after the Commttee has had a
chance to ask questions, | thought the | ast

t hing that happened -- or has been happeni ng
here since |I've been involved, is that we do
redirect, and that's the end of it. | just
think this is getting too many bites at the
apple, and | think there's got to be a
cut - of f sonmewher e.

MR. ROTH: | don't see M.
Val |l eau on the stand, so | don't see how this
Is recross. | think what she just did was
consi stent with the order of the Chair.

(Di scussi on anbng Subcomm ttee nenbers
off the record.)

MS. BAILEY: M. Manzelli, can
you tell me if the response that M. G avel
and M. Valleau provided in answering M.

Robi nson' s questions was different than what
was in his prefiled testinony?

MS. MANZELLI : ' m not sure.

| could look it up if we want to take the
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time. But I'"'mnot sure that their prefiled
testi nony nmentioned -- characterized their
ni ght hawk data as "incidentally gotten from
ot her surveys," and that's the issue that
we're trying to explore here.

MS. BAI LEY: Does t he
Appl i cant know?

M5. GEICER: | don't -- I'm
sorry. | didn't hear the question. [|I'm
trying to find the transcri pt.

MR. PATCH. Coul d you repeat
the transcript you're referring to?

MS. MANZELLI: Sure. Let ne
just turn back to ny notes here. |I'm
referring to Day 4 AM and it starts on
Page 40 and extends through Page 44, to Line
10.

MS. BAI LEY: Ms. Manzel i,
whil e | ooking that up, can | ask you how nmany
nore of these types of questions do you have?

MS. MANZELLI: Three.

MS. BAILEY: O any transcript
cites?

MS. MANZELLI:  Yes.
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MS. BAILEY: There's only
three left?

M5. MANZELLI: Yes.

(Di scussi on anbng Subcomm ttee nenbers
off the record.)

MS. BAI LEY: Ckay. Here's
what we're going to do. W're going to take
a 15-mnute break, and you're going to
share -- or a 10-m nute break, and you're
going to share with the Applicant the
transcript cites, and they're going to try to
determ ne whether it was new i nformati on or

whet her it was covered in prefiled direct or

rebuttal testinony, and we'll take it from
t here.

M5. GEIGER: Ckay. | don't
think we need to take a break. | think we

found it in the witnesses' prefiled
testi nony --
MS. MANZELLI: Excuse ne.
['"ll withdraw the question, and I will not
ask the remai ni ng questi ons.
MS. BAI LEY: Ckay.
BY M5. NMANZELLI :
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Q So at this time, any further corrections or

updat es? W' ve covered that already; right?

MS. MANZELLI: Ckay. So at
this time, the witnesses are avail able for
Cross-exam nati on. Thank you.

MS. BAILEY: Thank you.

M. Roth.

MR. ROTH. Ckay. |I'Il see if
I can nmake nore progress in the next hour.

CRGOSS- EXAM NATI ON

BY MR ROTH:
Q I"mgoing to start here. M. Foss, as
recall, you had -- you or Audubon had sone

role in the Ganite Reliable Project; is that
correct?
A. (Foss) Yes, it is.
Q Ckay. Are you famliar wth the
H gh- El evation Mtigation Settl enent
Agreenent that was reached in that case
bet ween the Applicant and the, believe it was
the Fish and Gane Departnment --
M5. GEIGER: |I'mgoing to
obj ect on --

Q -- and t he Appal achi an Mountain d ub?
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MS. GEIGER |I'mgoing to
obj ect on the grounds of rel evance.

MS. BAILEY: He hasn't asked
t he question yet.

BY MR ROTH:
Q Are you famliar with that?

MS. BAILEY: Can you give ne
an offer of proof?

MR. ROTH: Certainly. The
offer of proof is that, in the Ganite
Rel i abl e case, there was a Hi gh-El evati on
Mtigation Settlenment Agreenent which was
reached between the project proponent, the
New Hanpshire Fish & Ganme Departnent and the
Appal achi an Mountain C ub. Under the terns
of that --

CHAI RVAN | GNATI US: M. Roth,
can | -- can you just give us -- not fully
testify on what you think the answer is?
What |'m hoping to hear is where you're
headi ng with the question, and why is it
rel evant to this case.

MR. ROTH. Ckay. There was

| and that was put into conservation use,
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basically fee-sinple to Fish and Gane, and it
was subject to certain conditions and
provisions. And there's been a | ot of
testinony in this case, and including by
t hese witnesses, | believe, about Forever
W Il d easenents and whet her they are
i nfrequent or whether they're common or
whet her they' ve ever been done in cases |ike
this, and I wanted to ask about that.

CHAI RMAN | GNATIUS: Al right.
Well, if you can focus it on the Forever WId
easenents that there's been testinony about,
and really zero in on that and not general
di scussi on about Granite or other cases, that
woul d be hel pful.

MR, ROTH. Oh, yeah. Believe
me, | don't intend to do that. There's a | ot
in this docunent. | really want to zero in

on Forever W/ d.

BY MR ROTH

Q

A
Q

So the basic question was: Are you famliar
wi th the agreenent that was reached?
(Foss) In general, not in detail.

Ckay. And is it -- in your general
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under standi ng, did you -- do you believe that
per manent conservati on of approxi mately
1700 acres of high-elevation use for habitat

was provi ded?

A (Foss) Yes.

Q | put ny ear to the m crophone. That was

cl ever.
And that there was an additi onal
620- acre conservati on parcel that was al so

put into permanent conservation?

A. (Foss) Again, I'mfamliar with it in

general, but not in detail.

Q Ckay. I'mgoing to show you a page fromthe

H gh- El evation Mtigation Settl enent
Agreement, which in the Granite Reliable
Power case was introduced by the Applicant as
Petitioner's Exhibit 48. The pages aren't
nunbered, but this appears to be Page 3 of
t hat docunent. |'mgoing to give you Pages 2
and 3.

Now, of course, I'mflying blind here.
But on Page 2, which is the first page you're
| ooki ng at, there's sone highlighted text

there. Can you read that for nme, please?
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A (Foss) This is under the section of

Mtigation Provisions, No. 1. "GRP shall
secure the pernmanent conservation of the
foll ow ng | ands above 2700-feet el evati on,
pl us or m nus, per A 7, totaling
approximately 1735 acres through transfer of
fee title to New Hanpshire Fish and Gane or
ot her appropriate state agency, approved by

New Hanpshire Fi sh and Game.

Q Thank you. |'msorry?

A (Foss) | was just going to say, and there

foll ows specific descriptions of parcels.

Q Thank you. Now, on the foll ow ng page

there's sonme highlighted text. |'m not going
to ask you to read that into the record, but
just read it for yourself.

(Wtness revi ews docunent.)

M5. GEICGER: Could | see a
copy of what she's reading, please?

MR. ROTH. It's the only one |
have. So when she's -- you want to | ook at
it right now before she | ooks at it?

MS. CEl GER:  Yes, please.

MR. ROTH: You don't have a
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copy of the Granite Reliable exhibit wth
you?

M5. GEIGER | didn't bring
that record with ne. |'msorry.

MR. FROLING  Madam Chai r man,
I'd also like to see a copy.

(Pause in proceedings.)

MS. GEIGER I'mgoing to
object to information -- or object to the
questioning along these |ines, because it's
clear fromthat docunent and fromthe
question -- excuse ne -- fromthe information
Ms. Foss has just put into the record about
what's in that docunent, it relates to
per manent conservation of high-el evation
| ands which are above 2700 feet. And in this
particul ar case, we have heard testinony, I
t hi nk have evidence in the record, that the
sitein Antrimfor the AntrimWnd Project is
not at that high elevation and not consi dered
a hi gh-elevation habitat because it's under
2300 feet. So I'mnot sure what the
H gh- El evation Mtigation Settl enent

Agreenent has to do with the Antrimsite,
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whi ch does not have hi gh-el evati on areas.

And in addition to that, |
think it's inportant to note that Fish and
Gane intervened in the G anite Reliable
proj ect docket and was a party to that
proceedi ng, and they're not a party to this
proceeding. And | understand that none of
the Conmttee nenbers sitting here today sat
on the Granite Reliable project, so |I'mjust
offering this informati on by way of
backgr ound.

MR. ROTH. She's naki ng an
argunent, and that's fine for a cl osing
menorandum  But | think yesterday we heard
testinmony from M. Jones who said that, yeah,
it's not above that elevation, but it's
habitat representative of the sane type of
habi t at .

| n addition, the purpose of
this is not to say that this is
hi gh- el evati on spruce-fir habitat and that it
necessarily should have a hi gh-el evation
mtigation settlenment, but sinply to point

out that in another case before this
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Commttee, not that |Iong ago, mtigation

t hrough conservati on easenents was done by
per manent conservation. Wat | think -- and
' mgoing to ask the witness to confirmthat
this is Forever WId.

MR, FROLING  Madam Chai r man,
I'd like to address this as wel|.

MS. BAI LEY: M. Froling.

MR. FROLING Can | have the
docunent? This appears to be two pages of an
agreenent between --

MS. BAILEY: Could you use the
m cr ophone, pl ease?

MR. FROLING This appears to
be an agreenent between two parties. | can't
tell fromthe two pages that | have of it
even who the parties are, |let alone the
context of the agreenent. | don't have the
benefit of sitting through the Granite

Rel i abl e case. O hers here may have done

that. But this appears to be -- | don't know
why this would be introduced. It hasn't been
offered in the case. | don't think we should

be relying on agreenents that we don't even
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know t he context or the parties.

MR. ROTH. This is
cross-exam nation. |I'msinply asking -- you
know, we're going to be here a really | ong
time if everything the parties try to do is
met by a phal anx of objections and di scussi on
like this. But I'"'msinmply trying to ask the
W t ness about the provisions of this
agreenent. The Commttee can take judici al
notice of the entire agreenent. It's in the
record of the Granite Reliable case. And I'm
simply trying to ask the witness to confirm
that those provisions that are in there | ook
| i ke a Forever Wl d conservation package.

(Di scussi on anbng Subcomm ttee nenbers
off the record.)

MS. BAILEY: GCkay. | am going
to defer the Presiding Oficer title to the
Chai r man, because she wll deal wwth this a
|l ot faster than | wll.

CHAI RVAN | GNATI US: | don't
know about faster, but...

M. Roth, 1'd asked you to be

very specific in your question about Forever
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W Il d easenents, and you said you woul d do
that. And then we got into whether or not

Ms. Foss was famliar with an agreenent
reached i n anot her docunent, and she said she
was not, other than in a very general sense.
So, again, getting into everything about the
ot her docket, questions about what el se was
in that -- we're not taking judicial notice
of the entire record. That's not going to
becone part of this record. W' ve got enough
to deal with in this record.

Now, the fact that you want to
tal k about Forever WIld easenents is fine. |
told you that. But --

MR ROTH: [|I'mtrying to get
t here.

CHAI RVAN | GNATIUS: Wl |, then
get there. W don't need to tal k about
Ganite Reliable. You said you wanted to ask
about Forever WI|d easenents. Wy don't you
ask the witness if she know about them what
do they entail, and what you think is good or
bad about them rather than what happened in

Granite Reli abl e.
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MR. ROTH. | was asking her --
that's what | was going to do before | net
t he objections. But all | asked her to do is
read Paragraph 3 of this docunent. And there
are provisions in there that describe this
particular grant, and I was going to ask her
if those are reflective of things you woul d
see in a permanent Forever WIld grant.

Now, if | may proceed with the
question?

CHAI RVAN | GNATI US: If you
pl ease will focus it on what a Forever WId

easenent is, as opposed to what happened in

Granite Reliable, | think that's fair.
MR ROTH: I'mtrying to do
t hat .
BY MR ROTH:
Q Wul d a Forever WIld easenent or grant

I ncl ude, such as you just read in this paper
that | just showed you, restrictions on
future devel opment and tinber harvesting
bei ng prohi bi ted?

A (Foss) Yes.

Q Would it include restrictions on operation of
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nmot ori zed recreational vehicles?

(Foss) Yes.

Wul d it prohibit additional roads or
structures?

(Foss) Yes.

Wuld it -- okay. That's all. Thank you.
On that.

Now, Ms. Foss, you've had an opportunity
to review the ABPP and ot her documents in
this file; correct?

(Foss) Correct.

Did you find in there, anywhere, an adequate
pl an for managi ng existing or created habitat
f or ni ght hawks?

(Foss) Not in the |last versions that | have
revi enwed.

Ckay. Do you believe that there are things
that could be done to do that? And if so,
what woul d they be?

(Foss) Yes. | nmean, the first thing that
woul d need to be done woul d be surveys to
det ermi ne whet her or not nighthawks were
nesting on the site. And as | think we've

seen with the Lenpster case, this is not --
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A

this is not sonething that can necessarily be
determned in the first year or two
post-construction. It would need to be done
on an annual basis during the operation of
the facility.

We're still working wiwth the owners and
operators of the other facility to cone up
with an appropriate strategy for dealing with
this situation. W have a conference cal
scheduled in a couple of weeks to come up
with a plan for 2013. There's a little nore
research that's going to need to be done in
the field before we can cone up with a
specific plan. So | can't offer specific --
a specific mtigation strategy at this tine.
That's going to be sonewhat dependent on the
exact situation. But | do believe that
mtigation wll be possible.

Were you here when Trevor LI oyd-Evans
testified?

(Foss) | was not.

So you have not had an opportunity to review
his testinony?

(Foss) | have not.
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How about his prefiled witten testinony?
(Foss) | read it, but that was sone nont hs
ago.

Ckay. Now, in your prefiled testinony, you
nmenti oned that m grati ng gol den eagl es
typically mgrate at altitudes of
approximately 100 to 200 neters above ground
| evel over summts, ridge tops, cliffs, et
cetera. And that's on Page 4 of your

original prefiled. 1s that 100- to 200-neter
area, fromyour know edge, is that within the
rotor sweep of this project?

(Foss) | believe it is.

Ckay. I n your testinony on Page 5, you speak
of the "docunented passage rate"” for Antrim
Wnd. That's at the bottom of Page 5. And
is that documented passage rate cal cul ated by
the Applicant's people, or is that sonebody
el se?

(Foss) | cal cul ated passage rates based on

t he nunber of hours of observation at this
site and a nunber of other sites, and the
nunber of a given species that was observed

during that passage rate -- | nean during
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that tinme period. And | did limt the tine
periods to the mgration period of the
speci es in question.

So that .020 GE per hour, that's your figure?
(Foss) Correct.

Ckay. Do you think that the informati on that
you relied upon is sufficient to know for
sure what the passage rate woul d be?

(Foss) | guess I'"'mnot entirely clear on the
question. | nean, a passage rate for a given
species at a given site is going to vary from
year to year, in all probability. So | would
want to express it as an average passage rate
over at least five years if | was going to
general i ze about a passage rate at a given
site.

But does nore information inprove your
confidence level in stating a figure? And I
don't nean year to year. But in any given
year, if you were to spend nore hours and
nmore days in the field nmaking observations
and counts --

(Foss) You woul d have a nore accurate passage

rate.
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Ckay. Now, this is in Ms. Foss's

suppl enental testinony, but | think it
perhaps is a question better for M.

Ni ckerson, given his experience with gol den
eagl es and eagle permts and the |ike. And
this is -- your testinony is about, I

beli eve, the ABPP. And on Page 2 of your
testi nony, you say, "This section should" --
the Bal d and Gol den Eagl e Protection
section -- "should state that at the present
time, the USFW5 is issuing no incidental take
permts for golden eagle east of the 100th
meri di an. "

So do | take fromthat, that even if the
Appl i cant wanted to get a gol den eagl e take
permt, it could not do so?

(N ckerson) That's correct.

And what would it nmean to the project if they
were to kill a golden eagl e?

(Ni ckerson) That woul d depend upon the
negoti ati ons between them and the U.S. Fish
and Wldlife Service. A lot of it would
depend upon the extent on which they tried to

mtigate the |ikelihood that a gol den eagl e
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woul d be taken. Fish and Wldlife Service
has prosecutorial discretion in cases |ike

this.

Q Have there been any golden eagle kills in the

Nort heast or in the East in general ?

(Ni ckerson) I'mnot -- by wind? By w nd?
Yes.
(Ni ckerson) | am not aware of any.

Ckay. Now, Ms. Von Mertens, |I'mgoing to ask
you about the Forest Legacy Program but |'m
not going to ask any details about repeating
how it's done or anything. And | have a very
specific question -- well, one very specific
question and another for a little nore
detail.

The first one is: [It's ny understandi ng
t hat the Forest Legacy Program has
contributed funds in various ways to conserve
properties that are in the "Super Sanctuary"”

and around it. |Is that a fair summary?

A (Von Mertens) That's correct.

Q Ckay. And are there other properties around

t he project area that m ght be under

consideration or eligible for future
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consideration as being in the or put in the
Forest Legacy Progranf
There was one recently conpl eted, Crotched
Mountain in Geenfield, abutting the town of
Antrim and that was just in the news two
nont hs ago. The Forest Legacy funds were
approved -- I'Il be brief.
Yeah, I'mgoing to stop you right there
because I'm not interested in projects that
have al ready been approved by Forest Legacy.
I ' m aski ng you about whether there were
properties -- and again, | knowthis is
per haps secret information. But are there
properties around Antrimor in Stoddard or
ot her adjacent to or near the project that
m ght be consi dered for Forest Legacy?
(Von Mertens) Forest Legacy has four nain
criteria. Can | state those? | know you're
famliar wiwth them but | think it's hel pful.
CHAI RVAN | GNATI US: Briefly.
(Von Mertens) It's intact forests, which
nmeans not fragmented; it's wildlife habitat;
it's aesthetics, how we view then and

recreation. They're open to the public. And
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so those four criteria, yes, it's as we've
all heard in testinony. |It's a very natural
resource-rich area. So, yes, there are | arge
bl ocks of intact forest that would qualify.

BY MR ROTH:

Q Ckay. Do you think that the presence of the
proj ect mght have an adverse effect on the
ability of those other possible projects to
qual i fy under the Forest Legacy Progranf

A. (Von Mertens) | think the life of the

project, as | understand it, cannot go beyond

50-odd years. And | think... | think those
in charge know that -- can |l ook that far in
the future. So | don't know. | would hope

t hat peopl e woul d be farsighted enough to --
so | guess | don't know.

Q But it is possible that the fragnentation and
vi sual effects of the project m ght make the
Forest Legacy Program decide to | ook
el sewher e?

CHAI RVAN | GNATI US: | think
she just said she didn't know, didn't she?

A (Von Mertens) It's possible. Thank you.

BY MR ROTH:
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Q Now, do you have, or can you point out on the
map that's behind you -- | guess | want to
under st and better what -- because when | | ook
at all your testinony, | still have only sort

of a vague idea about where the Super

Sanctuary is and what are the conserved | ands

surrounding the project. |Is that sonething
you can --
A. (Von Mertens) Can we | ook at exhibit -- there

is a mp. It's ASNH Exhi bit 3.
Q Ckay.

A (Von Mertens) | believe this is the only map

in the record that gives an accurate
del i neation of Audubon's dePierrefeu-WIllard
Wl dlife Sanctuary.

MR | ACOPI NO If I mght,
actual |y have col ored paper copies for the
Comm ttee, because when | scanned it, it was
only a black and white. I'mjust going to

pass these out to you.

A. (Von Mertens) And 1'1l1 be happy to point out

Forest Legacy | and here.
BY MR ROTH

Q Let's wait until we're all -- are we there?
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MR. | ACOPI NO Ms. Manzel li,
did you nake these avail able to everybody?

MS. MANZELLI: Not in color on
paper .

CHAI RVAN | GNATI US:  Perhaps if
each party, if there are enough to go around,
each party have one copy; that way, if M.
Von Mertens refers to a color, everyone w ||
know what that reference is. So if you can
| ook on each other's, that woul d hel p.

M5. MANZELLI : | did
distribute all the Audubon exhibits
electronically, and those are in color.

CHAI RVAN | GNATI US: | know.
Qur scanned version is black and white.

M5. MANZELLI : Ch, okay.

MR. | ACOPINO Because it's in
the first set that was provi ded before you
wer e invol ved.

MS. MANZELLI: My apol ogi es.

BY MR ROTH:
Q Ckay. Ms. Von Mertens, you were about to
descri be the Forest Legacy aspects of the

project. | think this picture gives a pretty
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good i dea of what the Audubon Sanctuary
configuration is, and now | understand it
much better. But which of these is sort of
Forest Legacy noney and - -

CHAI RVAN | GNATI US: ' m sorry,
M. Roth. | thought your question was, how
do the proposed conservation |lands relate to
what's been called the "Super Sanctuary," as
opposed to fundi ng sources?

MR. ROTH: That's correct.
And what she did is she provided -- or once
we got a look at this chart, | thought what |
just said was, | think |I understand now what
t he Super Sanctuary and the conservation | and
| ooked like with respect to the project area.
Now | ' m aski ng her to describe how it was
f unded.

CHAI RVAN | GNATI US:  And why is
that relevant to this case?

MR. ROTH: Because | think
there's Forest Legacy noney in there and --

CHAI RVAN | GNATI US:  And why is
that relevant to the decision this Commttee

has to nmake?
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MR. ROTH: Because there was
di scussion with Ms. Vissering a few days ago
about whet her these properties were of
so-called "statew de significance.” And one
of the criteria for that was, at | east
expl ai ned by sone w tnesses, whether it had
public funding behind it. So I'mtrying to
show that there's public funding behind the
Audubon Society's conservation projects
surroundi ng the project.

CHAI RVAN | GNATIUS: Al right.
Anyt hi ng you can do to focus the questions
and not have a general discussion about
prograns and criteria would be hel pful.

Thank you.

MR. ROTH: |'m just asking her
to descri be which of these parcels had Forest
Legacy nobney, and if you know how nuch.

(Von Mertens) There was one Forest Legacy
grant, and it was called "Forest Legacy

Wl ard Pond, Phase 1 and Phase 2." Phase 1
expanded the sanctuary to the -- stretching
down to the southwest 376 acres. That was

about -- it was over a half-mllion doll ars.
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Fi ve hundred and sonet hing. That was Phase
1. Phase 2 was what Jeff Jones tal ked about
yesterday; it was $3 million. And that's --
the Stoddard line there -- this map doesn't
show it -- it's 1700 acres. | believe you
can see Robb Reservoir there. But those

1700 acres aren't clearly delineated here.
And there also was an LCH P grant fromthe
state, and that's federal nopney adm ni stered
by Division of Forest Lands. There was al so
federal -- |local matches required. And so
there was an LCH P grant of $250,000, and |
bel i eve Fish and Gane contri buted $150, 000.
So that's federal and state investnent in the
forest and aesthetics and recreation and
wildlife habitat.

Thank you. Now, you've had an opportunity to
review the conservati on easenents that have
been proposed for this project?

(Von Mertens) | have.

Is it your understandi ng that those easenents
are proposed for all of the properties that
are part of the project?

(Von Mertens) It's ny understanding that they
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are not.

Q So there are sone that will not be at al
easenent ed or conserved --

A (Von Mertens) And those are indicated on this
ASNH Exhi bit 3.

Q Ckay. Wiich ones are those?

A (Von Mertens) They're the red cross-hatched,
one, two, three, four properties.

Q Ckay. Thank you.

M5. GEIGER: Could I just ask?
| want to nmake sure | understand what's on
this map. M. Von Mertens, does this map
depict the project --

MR, ROTH: |'msorry. You can
ask questions when it's your opportunity to
do cross-exam nati on.

M5. GEIGER |I'msorry. |
just wanted to nmake sure | understood what
was being shown here. But I'll wait until
cross. | apol ogi ze.

MR. ROTH: That's okay.

BY MR ROTH
Q I s there anyt hing special about the
project -- the properties that don't have
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conservati on easenents on thenf

(Von Mertens) It's fragnented the
conservation. The conservati on easenents are
applied to a certain percentage of the
project inpact area and the ridgeline.

CHAI RVAN | GNATI US:  Can |
clarify? Because | al so m sunderstood, and I
t hi nk what Ms. Ceiger was asking about -- so,
M. Roth, I'"'mgoing to ask it.

You said the areas that are
under the Conpany's -- the areas that do not
have conservati on easenents are in red
cross-hatching. But that | ooks different
fromny reading of the | egend. |Is that
correct?

(Von Mertens) The four conservati on easenent
properti es have the diagonal red striping.
And the five properties -- |'mnot sure ny
math is right. But the properties that are
not -- that are under |ease, that do not have
protection, are outlined in red, but do not
have the cross-hatching. And this map is --

I think there's been sone -- have been a

coupl e changes in the | ocations of the
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turbines. But this is pretty cl ose.

CHAI RVAN | GNATIUS:  All right.
So | think --

MR. ROTH: | understand the
confusi on now, because the cross-hatch was --

(Court Reporter interjects.)

MR. ROTH: | think she earlier
testified that the cross-hatch was the
unconserved areas, but in fact it's the other
way around.

(Von Mertens) Thank you. |'msorry.

Now, Ms. Von Mertens, have you | ooked at the
project's proposals with respect to control
of invasive species?

(Von Mertens) |'ve | ooked through -- 1've
done a word search for "invasive species"
with what's been entered into the testinony
so far.

Have you found a plan in there for
controlling invasive species?

(Von Mertens) |I've found -- and this is not
to say there wasn't nention that | didn't
find. So what | did find had to do with

construction period only.
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Ckay. |Is there a programfor dealing with

I nvasi ve species after construction?

(Von Mertens) Not that | could find.

Ckay. Are you aware of any other projects

t hat have been certificated by the Commttee
t hat have i nvasi ve species prograns?

(Von Mertens) Again, | did a search. And
believe it's Ganite Reliable that has one of
the conditions. And | mght have this
reversed. But | believe it's 23 nade nention
about invasive species. This is plant

speci es, upland plant species. But, again,
only during the construction stage, and it
menti oned two species in particular. |
couldn't find anything el se.

I's there anything that you would recomend to
the Commttee for including as a condition
for invasive species control ?

(Von Mertens) The main chall enge --

MS. GEIGER |I'mgoing to
object to the question. It seenms to ne that
this is the type of thing that the w tnesses
could have put in their prefiled direct

testinony. |'mjust hearing about this from
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this group of wtnesses right now for the
first time, and | guess | wonder why.

CHAI RVAN | GNATI US: M. Roth,
is this in response to sonething that's cone
up from another wi tness, or could it have
been addressed previously?

MR. ROTH. | didn't prepare
the witness's testinony, so | don't know what
she could or what she mght have put in it
with respect toit. But | think she does
mention invasive species in her testinony.
And so --

CHAI RVAN | GNATI US:  Were is
t hat ?

(Von Mertens) Could I just nention one --

CHAI RVAN | GNATI US: No, pl ease
hold on. I'msorry.

MS. MANZELLI: Excuse ne.

Unl ess, Francie, you have a citation to where
you di scuss i nvasive species in your
testinony, then | believe the Commttee would
al l ow you to speak to that.

(Von Mertens) | don't believe | did nention

I nvasi ve speci es.
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MR. ROTH. Ckay. |'II
W t hdraw t hat questi on then.
BY MR ROTH:
Q Ms. Von Mertens, you talked in your testinony
about WIllard Pond being a premere trout
pond. Is that pond stocked with trout, or

are they native?

A (Von Mertens) It is, | believe, both.

Q So who stocks the trout?

A. (Von Mertens) I'mafraid you' re asking the
Wr ong per son.

Q Wul d that be the Fish and Gane Depart nent ?

A (Von Mertens) | don't know.

Q M. Brown, do you know the answer to that?

A (Brown) Yes, | believe New Hanpshire Fish and
Gane does stock the trout.

Q And are there also native trout in the pond?
A (Brown) | would clarify that. Possibly those
trout are naturalized. |'mnot sure if

they're a native trout.
Q Wiile we're on this subject, | note in your

testi nony, M. Brown, that you said you spoke
to fishernen who say that the presence of the

project would, if I'"mrenenbering it
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correctly -- 1'll just get to it.

You said, "Many of the fishernen | spoke
to that norning expressed their unsolicited
opi ni ons of how the proposed wind facility
woul d negatively affect their fishing
experience here."

Now, the question is: First of all,
don't you agree that fishernmen are notorious
liars?

[ Laught er]
That aside, do you think those statenents by
t hose peopl e were credible?

(Brown) In what way can | say --

Well, do you think they were bei ng sincere?
(Brown) Sincere. That's how | interpreted
it.

Ckay. | recall one witness -- or one person,

and | can't renenber which wtness said this,
but may be it was you, M. Brown, that the
fishernen conpl ained that the fishing wasn't
particularly good. Do any of you renmenber
who actually nmade that coment? That was
you, Ms. Von Mertens?

(Von Mertens) | have a friend, Ed Henault,
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who | nentioned in ny testinony. And again,
this is anecdotal. But we talk about the
Patriots and fishing quite a lot. And he
came back fromfishing one day, and | said,
"How did it go?"

And he said, "Ch, | didn't catch
anything. But that's not what it's all
about . "

Maybe he's just not very good at it.
It could be. But he saw an osprey and said
t he osprey had better luck fishing than he
di d.
Do any of you believe that the water quality
or the fishing opportunities in the pond wll
be affected by the construction of the
pr oj ect ?

CHAI RVAN | GNATI US: Can | -- |
t hink you want to focus that on any w tness
who spoke to that in their testinony and not
just generalized anong the four, so that we
have some kind of control here.
(Von Mertens) | spoke about water quality,
and it was -- the word "pristine" is what

peopl e use for Wllard Pond. And | wasn't
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tal ki ng about the water quality wth fears of
wat er - qual ity degradati on because of the
project. | was tal king about the experience,
t he pristine experience that draws people to
Wl lard Pond, including water quality,

fishing, visual, et cetera.

Q Now, M. Brown, you spoke about aesthetics

and t he nanagenent of the sanctuary. Are you

famliar with Ms. Vissering' s testinony?

A (Brown) Sonewhat .

Q And are you aware that she recommended t hat,

as mtigation, anong other things, the

proj ect take out Turbines No. 9 and 107

A (Brown) | think |I recall that.

And repl ace those -- replace all of them
m nus 9 and 10, obviously, with snaller
t ur bi nes?
(Brown) Ckay.
You renenber that?
(Brown) | believe | renenber that.
Do you agree with those recommendati ons?
(Brown) From what perspective would | have
t hat decision to nake?
Q That's a fair question. Do you believe that
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if those two things were to occur, would that
satisfactorily mtigate the inpact, the
aesthetic inpact of the project on the
sanctuary?

(Brown) | think that could help mtigate.

But essentially, it's mtigation rather

t han --

Avoi dance?

(Brown) -- not having the turbines

t henmsel ves.

Now, you spoke -- | think it was in your
rebuttal -- about the need for nore data.

Are you aware that in Ganite Reliable and
Groton, the Commttee required three years of
post-nortality -- or post-construction

st udi es?

(Brown) Are you addressing ne?

Yes, M. Brown.

(Brown) | seemto recall that.

Ckay. And do you think that that would be an
appropriate thing to do in this case as well?
(Brown) Yes.

Ckay. And | believe in response to a

question from Ms. Manzelli, you said that you
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t hought that the project site could be a
| eadi ng |i ne.

Wiat i s the evidence that you woul d
refer to, to support that assertion?
(Brown) Well, | don't have any evidence to
support that. But | don't think there's any
evi dence t hat speaks against that, either.
Just speaking to the need for nore data
collection to determne that. It certainly
woul d be possi bl e.
So there's no observations that you nade that
| ead you to that conclusion, other than the
fact that it wasn't done?
(Brown) | have one observation, one
conparable, in |ooking at one day of data
collection for the period of two hours,
conparing that to Pack Monadnock and | ooki ng
at the conparabl e nunbers of raptors of
certain species between the two sites. And
what | saw could indicate that there woul d be
essentially good migration patterns al ong
t hat ridge.
So i s Pack Monadnock recogni zed as a | eadi ng

line or edge as it's --
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| think it's generally recognized as that.
Ckay. How has bal d eagl e use been docunent ed
wi thin the sanctuary? Have you seen thenf
(Brown) Yes, probably mainly incidentally.
But al so on dedi cat ed hawk wat chi ng days from
various points, | would say the bald eagl es
are fairly common visitor to the sanctuary
itself, in both mgration and during the

br eedi ng season and other tines of year.
Based on your work at the sanctuary -- and |
take it you're there sort of full tinme? |Is
that --

(Brown) No.

No?

(Brown) | did spend one year as a resident,
as | stated in the testinony.

Ckay.

(Brown) But |I'ma frequent visitor.

Ckay. And you're famliar with the people
who use it, the user groups and popul ati ons
t hat go there?

(Brown) Sonewhat .

Do you think that the presence of the w nd

project up on the ridge above the sanctuary
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and the pond wll negatively inpact
visitation to the sanctuary and the pond?
(Brown) | do think that that would limt
visitation to the pond and the sanctuary.
Ckay. There were sone questions the other
day about clearing of the summt of Goodhue
HIll. Wen was that cut down?

(Brown) It's been -- it's conplete now. But
the majority of the cutting |I believe
occurred last winter. It was a two-year
operation, and I'ma little vague on ny
menory of actually when that cut was begun
and conpleted. But it was all conpleted by
the end of this past w nter.

When was t he decision made to do that?
(Brown) | don't recall exactly when. But it
was gui ded by a forest nmanagenent pl an.
Ckay. Wien you nade the decision to do that,
were you aware that there was a proposal to
construct a wnd farmon the other side of

t he pond, up on the ridge on the opposite

si de?

(Brown) | don't recall if I was aware of

t hat .
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Ckay. There has been sone di scussi on about
whet her the sanctuary and the pond are used
at night and in the winter time. M. Brown,
have you seen or are you aware of people
using the property at night?

(Brown) Yes, it certainly does occur. And
|*ve seen that firsthand, both unregul ated
and on authorized Audubon field trips.

So | understand that the -- | can't renmenber
whose testinony it was in, but sonmebody said
t he sanctuary is officially closed at night.
I's that correct?

(Brown) The trails are closed from dusk

t hr ough dawn.

But people go in there, anyway?

It does happen occasionally.

Is the boat ranp and the pond closed in the

dar k?
(Brown) I'mnot certain of what Fish and
Gane's rul es say about that. But the boat

ranp and the pond are both used at ni ght as
wel | soneti nes.
Ckay. And how about in the wintertine? |Is

the sanctuary closed in the wnter?
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(Brown) No, it's open all winter.

The roads are plowed all the way in there?
(Brown) It is.

And who plows the road in there?

(Brown) | believe the Town of Hancock is
still doing the plow ng.

Ri ght up to the boat ranmp?

(Brown) Yeah, typically to the boat ranp.
And what kind of activities go on there in
the wintertime?

(Brown) CGuided field trips, skiing,
snowshoei ng, hiking. You know, pretty much
everythi ng except the water-based activities
t hat occur throughout the year.

No ice fishing?

(Brown) No, it's fly fishing only.

Is it catch and rel ease?

(Brown), No. Not as far as | know.

M. Brown, in your testinony on July 31st, on
Page 6 -- and this is really just a
clarification point for ne -- you say, "An
old logging road and rel atively newly created
foot trail provide foot access to and around

this parcel” -- which I think you're
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referring to the Tanposi parcel -- "on which
a conservation easenent is held by the State

of New Hanpshire."

A (Brown) Yes. Wiat is the questi on about
t hat ?
Q The question is: |Is that Fish and Gane or

sone ot her agency that holds that easenent?

A (Brown) That's the Forest Legacy easenent

that was being referred to before.

Q Ckay. And which part of the State hol ds

that? Is it Fish and Gane or DRED? O do

you know?

A (Brown) | believe the Departnment of Resources

and Econom c Devel opnent.

Q Ckay. That's all ny questions. Thank you

very much all, of you

CHAI RVAN | GNATI US: Thank you.
M. Froling.

MR. FROLING | have a few,
very brief questions about Forever WId
easenents.

CHAI RVAN | GNATI US:  Thank you.
And can you borrow one of the m crophones?

MR. FROLING |'d be delighted
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to.
CHAI RVAN | GNATI US: Thank you.
CROSS- EXAM NATI ON

BY MR FROLI NG

Q

| believe these are all directed to Ms. Von
Mertens, who | know. But I'IIl introduce
nyself. |'m Stephen Froling, and | represent
the Harris Center.

Coul d you show the Conm ttee where the
Tanposi easenent is -- that is to say, where
t he Forest Legacy is easenment on this nap?
Can you just point to it?

(Von Mertens) On ASNH Exhibit 3 that I
referred to earlier, you can see "Bald
Mount ai n" witten there.

Yes.

(Von Mertens) And it's 376 acres. And Phi
Brown m ght have to help ne here. | knowit
goes down to the southwest to the road. You
can see that there's a trail down through
there. That's the Tanposi easenent. |t goes
up close to the summt of Bald Mountain and
then cuts due east to where the | ogo of the

sail boat -- well, a little south of that.
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But it's -- is it okay for Phil to help ne
out there? He's -- howdid | do?

(Brown) | think you described it pretty well.
It doesn't contain the entire trail | eading
up fromthe junction of WIllard Pond Road,
but it is the higher elevations to the west
of WIllard Pond Road and south of the summt.
Sorry. Do you know or can you tell fromthe
map behi nd you whether that's an area that

i ncl udes hi ghest-ranked habitat in the state?
(Von Mertens) It does.

Do you know whet her that's a Forever WId
easenent ?

(Von Mertens) Insofar as -- it's not. It
al l ows commerci al 1ogging follow ng a forest
managenment pl an.

Is it a requirenent of that easenent, that
there be | oggi ng?

(Von Mertens) Forest Legacy is for forestry
resources. Yes, it is. There is.

Can you show the Commttee where the G| bert
easenent is?

(Von Mertens) Just a -- can | do a postscript

to that? And again, Phil Brown, oversees the
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f orest managenent plan. | believe that there
are no cut areas designated on the Tanposi
Forest Legacy parcel. That would be Forever
Wld. But | need to check with Phil to nmake
sure that's true.

W TNESS BROWN: Do | have
perm ssi on?

CHAI RVAN | GNATI US:  Yes,
pl ease.
(Brown) Yes, that is the case. The forest
managenment plan did specify that certain
stands woul d be |l eft uncut, as long as -- at
| east in this round of namnagenent.
Is it also true that you anend that forest
managenment plan or steward plan every 10
years and redesi gnate those | ands?
(Brown) | can't recall if it's 10 or 15. It
may be a 15-year redesignation.
But it is a requirenent that you consi der and
anmend it fromtine to tine.
(Brown) Yes.
Can | nove to the Gl bert parcel? Can you
show ne where the G lbert parcel is on that

map?
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(Von Mertens) Yes. There's WIlard Pond,
blue. And it's 130 acres that cover about a
third of the shoreline, and it goes back into
t he upl and.

Does that easenent include |and which is

hi ghest-ranked habitat in the state?

(Von Mertens) It does.

Is that a Forever WId easenent ?

(Von Mertens) Again, there are areas there

t hat, through forestry managenent, are no-cut
areas. And then there are areas -- you know,
| could go into nore detail. It was
clear-cut by the owner before, so there

was -- it's forest managenent. Audubon does
guide its forest managenent plans by wldlife
consi derati ons.

| understand that. But it's not a Forever
W1l d easenent.

(Von Mertens) There's not surveyed areas that
are designated as Forever WIld. You're
correct.

All right. Can you point the Committee,

pl ease, to the Caughey easenent, pl ease?

CHAI RVAN | GNATI US:  Can you
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spell that word, please?
MR. FROLING Ch, sorry. It's

CAUGHE-Y.
(Von Mertens) That is the paler green. It's
due west of the Audubon, darker-green,
Wldlife Sanctuary. |It's sonewhat square-ish
wth a tail down to the southeast. It's
privately owned by abutters to the sanctuary,
but - -
And Audubon hol ds the easenent on that.
(Von Mertens) Audubon hol ds the easenent,
yes.
Does that include |and which is
hi ghest -ranked habitat in the state?
(Von Mertens) It's nostly -- yes, it does.
Is that a Forever WIld easenent?
(Von Mertens) No, it's not.
Can you tell the Commttee whet her Audubon
hol ds any Forever Wl d easenents in the area
of WIllard Pond?
(Von Mertens) Again, |I'll answer it, and then
"Il let Phil.

Not strictly in terns of surveying. The

Harris Center took an easenent, a Forever
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WIld easenent, recently in ny town. And
there was a surveyed area designated on the
map that was Forever Wld after a natural
resource inventory inventoried the natural
resources found in the exenplary part. And
In negotiations with the | andowner, that was
surveyed and nmarked on the map. So that was
an easenent that did have a survey. | don't
bel i eve that Audubon has a Forever WId
easenent to that extent. But again, that's
hi gh natural resource. W do a natural --
NRI, Natural Resource |nventory, on our
properties to designate --

Can | cone back to the question?

(Von Mertens) -- no-cut areas.

Coul d | pl ease cone back to the question?
Does Audubon hol d any Forever Wl d easenents
in the area, in the vicinity of WIllard Pond?
It's a sinple yes or no.

(Brown) I'mnot certain of that. | would
have to check the | anguage.

(Von Mertens) Could we tal k about farther
north, where we do? No, | think the --

sorry.
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Q That's all ny questions. Thank you.

CHAI RVAN | GNATI US: Thank you.
M. Bebl owski? M. Jones? Ms. Sullivan?
Ms. Longgood.

MS. LONGEOOD: No questions at

this tine.
CHAI RVAN | GNATI US: M.

St ear ns?
MR. STEARNS: No questi ons.
CHAI RVAN | GNATI US: Ms.

Pi nel | o.

MS. PINELLO No questions.
CHAI RVAN | GNATI US: Ms. Edwards
-- Ms. Allen. Excuse ne.

MS. ALLEN: No questi ons.

CHAI RVAN | GNATI US: M. Bl ock.

MR. BLOCK: Yes. |If you don't
mnd, |I'd like to pass the m crophone over to
Loranne to ask a few questi ons.

CHAI RVAN | GNATI US: That woul d
be fine. And let nme ask you, do you
anticipate a few or quite a few?

MS. BLOCK: No, | don't have

t hat nany questi ons.
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CHAI RVAN | GNATIUS: Al right.
Wiy don't we go ahead, and then we'll take a
break soon. But go ahead.
CROSS- EXAM NATI ON

BY Ms. BLOCK:

Q Good norning. My first question is for
Carol. And this is just a point of
clarification for nyself.

You said the commpbn nighthawk is a
| i sted species. And by that you nean
st at e- endanger ed?

A (Foss) Correct.

Q Ckay. Thank you.

I'"'mnot sure who this is specifically
directed to. So whoever feels confortable
wth this -- nmaybe Carol

| had actually asked questions simlar
tothis to M. Lloyd-Evans. | nentioned that
| have seen over the years, and | have been a
very frequent visitor to the Wllard Pond
Sanctuary, that there appear to be
significant bat colonies there. 1Is that an
accur ate observation on ny part, and is that

an area of concern for you?

93
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A (Brown) I'"'msure | can address that a little

bit.

Over the years, as we know, the bat
popul ati ons have been declining pretty
significantly only recently. But over the
years, wWithin the cabin owned by New
Hanmpshi re Audubon there was a significant bat
popul ation. That cabin is still standing.
The bats aren't there anynore. But the bats
have occupi ed a barn owned by Wllard --
owned by New Hanpshire Audubon. And that is
at | east one significant colony, as said so
by New Hampshire Fish and Gane and U. S. Fi sh

and WIldlife Service staff.

Q So nmy question, | guess, is: Do you fee

turbi nes woul d pose an additional risk to

t hat col ony?

A (Brown) | don't know enough about that. I'm

not an expert on bats.

Q Ckay. And | think this is a question again

for Carol. | think it was in relation to
sonet hi ng you sai d about Lenpster and
post-construction studies in regard to

ni ght hawk habitat. And ny question, | guess,
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is in this project, wuld it nake sense to
per haps do pre-constructi on studi es about
habi tat for ni ght hawk?
(Foss) To the extent that there is a
potenti al nesting habitat along the area to
be -- well, along the ridge, it would be --
it would be hel pful to know what the
pre-construction situation is. | have not
been on the ridge nyself. So | don't know to
what extent that suitable habitat is
avai |l able. But from previous testinony, it's
certainly been suggested that potenti al
nesting habitat exists along the ridge.
Thank you.

The ot her question | had is about
hi gh-el evation land, that it was stated, |
t hink just previously, that that needed to be
2700 feet and that the project was at
2300 feet; yet, Jeffrey Jones said sonething
yesterday, and I'mreally paraphrasing, that
soil, vegetation, et cetera, can nake an area
"high elevation,” even if it's not
technically at that high el evation. Does

t hat nake sense to one of you?
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(Foss) Typically in New Hanpshire, when we
tal k about "high-elevation spruce-fir
habitat,” we're referring to areas primrily
in the northern part of the state that
support a particular suite of plant and
ani mal species. And | was not here to hear
M. Jones, so | really don't want to conment
on what he neant.
Ckay. Thank you. That was that
spruce-fir -- that was exactly what he was
tal ki ng about. So, thank you. That does
help clarify things. And that's the end of
nmy questi ons.

CHAI RVAN | GNATI US: Thank you.

Dr. Kinmball? Ms. Linowes?

(No verbal response)

CHAI RVAN | GNATI US:  Then |
think we're here now for questioning fromthe
Applicant. And | inmagine you have a nunber

of questions, so why don't we take a break.

It's now 10:30. Let's resune at -- let's try
to keep it to 10 mnutes. We'll resune at
10: 40.

(Wher eupon a recess was taken at 10: 30
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a.m, and the hearing resuned at
10: 45 a.m)

CHAI RVAN | GNATI US: W are
back, and we are now begi nni ng
cross-exam nati on fromthe Applicant.

Ms. GCei ger.
MS. CGEI GER  Yes, thank you.
CRGOSS- EXAM NATI ON
BY Ms. CElI GER
Q Good norning. | don't know that |'ve net al
of you in person. But |I'm Susan Ceiger, and
| represent the Applicant.
Il think I"Il start wth you, M. Von
Mertens. Wien did you first | earn about the

Antrim Wnd Project?

A (Von Mertens) | think I attended the second

hearing in Antrim M. Kenworthy and M.

Soi ni nen were presenting. So whenever that

was, | attended that hearing in Antrim Town
Hal | .
Q How nmany years ago was that?

W TNESS VON MERTENS: \When was
t hat ?

MR, KENWORTHY:  2009.
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(Von Mertens) 2009, probably, | hear from M.
Kenwor t hy.

Ckay. Thanks. | just wanted to nmake sure
that the hearing you were referring to i s not
part of this Site Evaluation Commttee
process; right?

(Von Mertens) It was a town -- Antrimtown
citizens and interested parties.

Ckay. And have you had had an opportunity to
speak with either M. Kenworthy or other
representatives of Antrim W nd about the

pr oj ect ?

(Von Mertens) |1've talked to M. Soininen a
bit.

Ckay. And have you been approached or

di scussed with themthe possibility of having
Audubon consi der or discuss conservation
easenents for this project?

(Von Mertens) | was a bit of a go-between,

bet ween M. Soi ni nen and New Hanpshire
Audubon for their neeting at M. Soininen --

| think he initiated it. | e-nmailed back and
forth. I'mnot sure who initiated it. But

it was part of the Antrim Wnd-Eolian, at
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that tinme, process.
| believe, turning to Page 3 of your
testi nony, you said, "Additions to |arge,
unfragnment ed bl ocks of conserved open spaces
have a high priority for Audubon; is that
correct?
(Von Mertens) Audubon -- for the | and
conservation comunity in general, Audubon is
nmore interested in their existing
sanctuari es, expanding them and exenpl ary
wildlife habitat. Those are our two
criteria. W're not a strict land trust. W
do lots of things -- or Audubon does |ots of
t hi ngs.
So is that the reason why Audubon has not
engaged in or agreed to engage in
conversation with the project about the
possibility of having Audubon becone nore
I nvol ved with conservati on easenents that
woul d be part of this project?

MS. MANZELLI: Object. The
question presupposes testinony that's not in
t he record.

CHAI RVAN | GNATI US: M.
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Cei ger.

MS. GEI GER  Yeah, |'mjust
trying to ascertain from M. Von Mertens'
prefiled testi nony concerning Audubon's -- or
her position that conservati on of open spaces
has a high priority and understand why. And
| believe there was testinony in earlier
sessions, | think from M. Vissering,

i ndi cating that she thought it would be
unl i kely that Audubon would be willing to
coordi nate or discuss with the Applicant, and
I"mtrying to find out why.

CHAI RVAN | GNATI US:  Way not
ask directly if she has had those
conversations or woul d be interested.

M. CEIGER WwWell, 1'll ask
that. Thank you.

BY M5, CEI GER

Q
A

Have you had those conversati ons?
(Von Mertens) I'"'mtrying to be really --
listen to the question and then -- but ny
brai n doesn't always work that way.

Audubon was very aware that the Harris

Center -- the Harris Center is the
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premere -- it is the land trust in this
parti cul ar geographic area. W were aware

t hat active conversations were goi ng on

bet ween Eolian, AntrimWnd and the Harris
Center.

Ckay. And so are you satisfied that the
conservati on easenents that the project has
granted to Harris Center -- or would be held
by the Harris Center, if the project is
permtted, would be nanaged appropriately by
the Harris Center?

(Von Mertens) | put in ny testinony the
concerns about residential devel opnent being
all owed and forestry allowed w thout a
forestry nmanagenent plan

And | understand that. But do you have any
concerns that the Harris Center woul d not
engage or inplenent an appropriate forestry
managenent plan, should it becone the hol der
of these conservati on easenents?

(Von Mertens) They can't. They're not
enmpowered to do that. That's the | andowner's
job. And that's howit's done. The

| andowner determ nes what forestry they want
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to do.

Q And do you have any reason to believe that
t he | andowners upon whi ch these easenents
woul d be situated would not engage in an

appropri ate forestry nanagenent plan?

A (Von Mertens) Landowners -- conservation
easenents -- |I'mnot going to speak quickly,
but I'maware that I m ght be cut off.

Conservati on easenents change ownership. The
first generation typically has a high | and
ethic. They negotiate with the | and trust
what they want to conserve, and then anot her
generati on of | andowners cones. And
typically land trusts have real trouble wth
t he second generation, third-generation

| andowners who m ght not have a strong | and
ethic. These conservati on easenents are a
particularly different kind of conservation
easenent; purchased, not donated. | wasn't
part of the exchange between the | andowner
and the Harris Center and Antrim W nd Ener gy.
But it's always back and forth. And these
are unusual easenents.

Q Let's go back to your original testinony.
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As | understand it, you adopted M.
Ni ckerson's suppl enental testinony as your
own; correct?
(Von Mertens) Yes.
So if | have questions about that, | should
be directing themto you instead of M.
Ni cker son.
(Von Mertens) Yes, thank you.
Now, on your first testinony, your direct
testi nony, on Page 5 you expl ain that deeds
to several properties around WIlard Pond
have restrictions on hunting and fishing; is
t hat correct?
(Von Mertens) | was given a history of the
sanctuary and how it grew. And they do, but
they're not legal. Deed |anguage is not
legally binding. It was the wi shes of the
donor in 1930. And so there is fishing and
there is hunting on sone of the parcels.
It's not legally -- you need a conservati on
easenent with an agency or land trust to make
it |egal.
Is it your position that hunting and fishing

or other recreational activities that occur
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in the sanctuary woul d no | onger occur if
this project is built?

(Von Mertens) It would have no inpact on
hunting or the legality of hunting or
fishing, where that is -- where hunting is
somewhat restricted.

Ckay. On Page 14 of your testinony, you

I ndi cate that you have concerns about the

vi sual inpacts of the project on the WIllard
Pond Sanctuary; is that correct?

(Von Mertens) That's correct.

Is this your own personal concern, or is this
t he position of New Hanpshire Audubon?

(Von Mertens) It's certainly ny concern. And
Audubon has adopted a policy on wi nd energy,
and | don't know to what extent aesthetics
were mentioned in that policy.

Do you have a copy of that policy?

(Von Mertens) | do.

Is it in the record?

(Von Mertens) | believe it is.

Coul d you give ne the exhi bit nunber, please?
(Von Mertens) Well, 1'll need sone help with

that. | believe it's one of your exhibits,
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but I'mnot sure. And | think Ary m ght need
to help ne here.

MS. MANZELLI : ' msorry?

W TNESS VON MERTENS: The New
Hanpshi re Audubon policy on wi nd energy
pr oj ect s.

MS. MANZELLI: | believe
that's an AVWE exhi bit?

M5. GEIGER | was just
curious if the docunent -- to save sone tine,
| thought nmaybe the document that she had in
her hands had the nunmber on it. And |
apol ogi ze i f --

MS. MANZELLI: It does not. |

apol ogi ze for that also. Sorry.

BY Ms. CElI GER

Q

All right. So, to your know edge, has New
Hampshi re Audubon, either nenbers of the
gover ni ng body, the governing board of that
organi zation, taken a vote to the effect that
the -- that it has concerns about the visual

i npacts of the project on WIlard Pond?

(Von Mertens) | think M. N ckerson, as past

board chair, mght be nore famliar wth the
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aesthetics. | know that wldlife and ot her

t hi ngs are nenti oned.

(N ckerson) Thank you, Francie. The board
has voted to intervene. And one of the ngjor
reasons that we voted for intervention was
our concern about the visual inpacts. So the
answer to your question is yes. And | was
board chair at the tinme and presided over the
vote for intervention.

Ckay. Now, on Page 14 of Ms. Von Mertens'
testi nony, you've indicated that the visual

I mpacts of avian [sic] obstruction lights
deserve full consideration. |Is that your

st at enent ?

(Von Mertens) O avian -- | nean --

Avi ati on.

-- aviation, not avian. D d you say avian or
did I?

| probably did. Aviation. |I'msorry.
Freudian. Yes, and at that tine | didn't
know about the agreenent that Appal achi an
Mount ain Cl ub and the FAA and. ..

So you're famliar with the Applicant's

agreenent to inplenent, when approved by FAA,
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a radar-activated |ighting systen?
(Von Mertens) | am
And what is your position on that?
(Von Mertens) It's an inprovenent.
Ckay. Thank you.
Now, Ms. Foss, turning to your
testinony, please. Is it fair to say that
the bul k of your prefiled testinony concerns

gol den eagl es?

A (Foss) Yes.

Q Ckay. And on Page 4 of your prefiled

testi nony, you talk about gol den eagl es that
have been killed by turbines in California,
Wom ng, Oregon and Washi ngton; is that

correct?

A (Foss) Yes.

Q But isn't it true -- and | think it's in

response to a data request from Antri m W nd,
whi ch woul d be AVE 27, and | believe it was
indicated this nmorning in testinony, nmaybe by
M. N ckerson -- that there haven't been or
you' re not aware of any gol den eagl e
fatalities or nortalities at an operational

wnd farmin the eastern United States? |Is

107
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t hat your testinony?

A (Foss) That's correct.

Q Wiy didn't you nention this back in your

prefiled testinony?

A (Foss) | guess the density of bald eagles in

the west -- I'"'msorry -- golden eagles in the
west is orders of nmgnitude higher than the
density of bald eagles in the east.

Li kewi se, the density of wind turbines in the
west is orders -- probably several orders of
magni t ude hi gher than the density in the
east. This is an issue that is going to
becone nore |likely as nore wi nd turbines

occur i n the east. So. ..

Q So you didn't think it was inportant to

mention in your testinony that there haven't
been any gol den eagle fatalities at eastern
wnd farns in the United States?

MR. ROTH. (Qobjection. She
didn't say that. That's your words, not
hers.

M5. GEIGER: |I'mgoing to
object to M. Roth objecting to ny questions

of this panel. If Ms. -- they're represented

108
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by counsel. And if M. --

MS. MANZELLI: I'Il nmake the
sane objection. |If you'd |like to rephrase?
M5. GEIGER. No. | asked the

question and | got an answer and I'd like to
nove on, because | don't think we need to bog
the Commttee down with this testinony.

BY M5, CElI GER

Q Are you aware that the U S. Fish and Wldlife
Servi ce has indicated that, based on its
ri sk-assessment nodel, the Service predicts
that the project's risk to golden eagles is
within the range that the Service considers
| ow risk?

A (Foss) Yes, |I'maware of that.

Q Ckay. And the npodel that was referred to in
that exhibit that | just referenced, AW 43,
which is, | believe, a copy of sone e-nmails
fromM. Nystrom --

A (Foss) Correct.

Q -- that's the only nodel that exists at the
current tinme for assessing risk to gol den
eagles; isn't that correct -- that the

Servi ce uses?
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A (Foss) That the Service uses, yes.

Q Now, in your supplenental prefiled testinony,

you conment on various sections of the
Applicant's Avian and Bat Protection Pl an.
And you nmake sonme recommendati ons for changes

in sone instances; is that correct?

A (Foss) Correct.

Q Now, your reconmendati ons were not adopted by

US Fish and WIldlife Service; is that
ri ght?

A (Foss) | beg your pardon?

Q Well, the recommendati on that you nade in

your prefiled testinony concerning the ABPP
were not, in fact, accepted by U S. Fish and

Wldlife when they --

A (Foss) To ny know edge --

MS. MANZELLI: Objection.
There's nothing in the record here that
I ndi cates that any request was nade to the
agency to consider Ms. Foss's recommendati on.

M5. GEIGER. Al right. 1"l
rephrase the question.

CHAI RVAN | GNATIUS: Al right.

Let -- you know, if the w tness doesn't know,
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you' re always wel cone to say you don't know.
If you say, "But that's not the way it
happened,” you're also wel cone to say that.
If we can have a little nore exchange -- if
we can have the witnesses do nore of the
testifying than the parties' counsel, that
woul d be hel pful.

BY M5, CElI GER

Q Well, | guess you' ve indicated in your

prefiled testinony that you nade sone

recommendat i ons about the project's Avian and

Bat Protection Plan; correct?

A (Foss) Correct.

Q I's your position shared by U S. Fish and
Wl dlife concerning those recomendati ons?

A (Foss) | have no idea.

Q Vell, isn't it true that U S. Fish and
WIldlife indicated to the Applicant that its
ABPP is consistent with the Service's
| and- based wi nd energy gui delines, and that

t hat agency didn't have any additi onal

comrents or suggested revisions to it at this

ti me?

A (Foss) | don't know that | had seen that

111
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response fromthe Service at the tinme |
prepared ny testinony.

But is it your understanding now that the
ABPP prepared by Antrim Wnd has been deened
satisfactory to U S. Fish and Wildlife
Services at this tinme?

(Foss) | guess what | would like to say on
that --

MS. MANZELLI: Whuld it be
hel pful for you to have the exhibit about
which you're testifying in front of you?

MS. GEIGER | was just going
to show her that. And | apologize. | don't
want to...

MR. ROTH: Madam Chairnman, to
t he extent that, you know, there were
conpl ai nts about repetitive and duplicative
testinony, it seenms to nme that we' ve tal ked
about the Fish and WIldlife Services'
approval or non-approval, whatever it neans,
a nunmber of tines by a nunber of w tnesses.
And this is clearly a place where Ms. GCeiger
shoul d be objecting to her own questions in

t hat regard.
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CHAI RVAN | GNATI US: Wl l, M.
Roth, this is a question that M. Ceiger
wants to have this w tness address
reconmendati ons this w tness nmade about U. S
Fish and Gane standards. So I think it's --
I"msorry -- U S Fish and Wildlife. So I'm
going to allow it.

MS. GEIGER Let ne just ask

the witness if she's seen AVWE 43.

A. (Foss) Yes, I'mlooking at it now. This

communi cation is specifically fromthe
Northern States Bald and CGol den Eagl e
Coordinator. So it refers specifically to
the aspects of the ABPP that deal with bald
and gol den eagl es.

BY Ms. CElI GER

Q Does it say that?

(Wtness revi ews docunent.)

Q Well, let nme rephrase the question. |Is
there -- there's no limting | anguage in that
e-mai | correspondence that says that this --
that the reviewer, Ms. Nystrom is limting
her review just to the bald and gol den eagl es

aspects of the ABPP, is it?
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A (Foss) No. And at the end it does refer nore

generally to the ABPP. However, | nean, |'m
not the Fish and WIldlife Service. And even
wer e Audubon not an intervenor in the
process, | would feel that | had the right,
as a professional biologist, to provide

comments on the ABPP

Q Ckay. Under st ood.
A. (Foss) And | would further say that

state-listed endangered species are not the
real mof the federal Fish and Wldlife
Services' concern. So | would not expect the
Service to have comments regardi ng the

ni ght hawk recomrendati ons.

Q Ckay. Turning to the nighthawks, if you

wll, just for a second. Are you aware that
this project consulted with U S Fish and

WIldlife and New Hanpshire Fish and Gane in
doing -- in developing its pre-construction

st udi es?

A (Foss) Yes.
Q Ckay. Do you know whet her either of those

agencies directed this Applicant to conduct

pre-construction ni ght hawk nesting studi es?
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(Foss) W were not aware of the ni ght hawk
probl em at the tine.

Whi ch problem are you tal ki ng about ?

(Foss) The fatalities at a New Hanpshire w nd
facility.

At the Lenpster facility?

(Foss) Correct.

Isn'"t it true that when the pre-construction
studi es were done for Lenpster, that a

ni ght hawk nest was found there?

(Foss) On an adj acent ridge, yes.

WAs t here any ni ght hawk nest found during
pre-construction here at this site?

(Foss) Let ne back up for a mnute, because
I'"mnot sure that a nest was found during the
Lenpster pre-construction surveys. | know
that there was activity observed. | don't --
| can't testify to the presence of a nest.

If I were to tell you that M. Gavel, in his
testinony, indicated that there -- that he
had found a nest during pre-construction
studi es at Lenpster, would you have any
reason to disagree with that?

(Foss) No, | would not.

{ SEC 2012-01} [DAY 9 MORNI NG SESSI ON] {11- 30- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Q Ckay. So here in Antrim we do not have a
nest -- at |least we've not found a nest
during our studies pre-construction; correct?

A. (Foss) Correct.

Q Ckay. Now, M. Nickerson, your direct
testi nony provides informati on about federal
| aws that protect bald and gol den eagl es and
other raptors; is that correct?

A. (N ckerson) Yes, it is.

Q Ckay. Your testinony, your supplenental
testi nony, which is now adopted by Ms. Von
Mertens, indicates that you have a
position -- you have sone concerns about the
| and managenent conmttee, about the proposed

conservati on easenents for this project;

correct?

A (Von Mertens) | think we both can answer yes
on that. M. N ckerson is part of that
comm ttee.

Q Ckay.

A (Ni ckerson) And I'lIl answer yes as well.

Q Ckay. Now, the conservation -- | believe |

i ndi cated earlier on the record that the

conservati on easenents were filed by the
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Applicant on June 4th, 2012 in this docket;
Is that correct; is that correct?

(Von Mertens) | certainly trust your cal endar
better than m ne.

Ckay. Thank you.

And you folks filed prefiled testinony
in July of 2012. But none of you tal ked
about this conservation easenent, did you?
(Von Mertens) Not in prefiled.
| guess |'m wondering why not.

MS. MANZELLI: | object.

CHAI RVAN | GNATI US: On what
basi s?

MS. MANZELLI: 1've not done
this with this Comm ttee before, but | would
li ke to di scuss approaching the Bench, off
t he record, with co-counsel.

CHAI RVAN | GNATI US:  On, all
counsel ?

MS. MANZELLI: Yeah.

CHAI RVAN | GNATIUS: Al right.

MS. MANZELLI: O if we can go
off the record for a nonent?

CHAI RVAN | GNATIUS: Al right.

{ SEC 2012-01} [DAY 9 MORNI NG SESSI ON] {11- 30- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Let's go off the record.
(Di scussion off the record.)
CHAI RVAN | GNATIUS: Al right.
We're back on the record. Please proceed,
Ms. Ceiger.

BY M5, CElI GER

Q When did you becone aware that the project
was negoti ating conservati on easenents?

A. (Von Mertens) | was -- | have no idea. But I
know that the Harris Center was, as | said
earlier, was in -- that Eolian, Antrim Wnd
and the Harris Center were working on a
conservati on pl an.

Q Ckay. Did you read or becone famliar with
t he conservation easenents for this project

before you prefiled your testinony in July?

A (Von Mertens) | didn't read the easenents.
There was repeated nessage -- conpeted -- |I'm
sorry -- repeated -- in the Antrim Wnd

Energy initial application, there was
repeated reference to conservati on of
685 acres. | took that literally to nmean
pure conservation. And | was the one who

then read the conservati on easenents and
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brought it to the attention of the sanctuary
commttee and the New Hanpshire Audubon, and
that's when | read Reserved Ri ghts,

Section 3.

And when was t hat?

(Von Mertens) It was certainly after the
initial filed testinony.

You're on the service list for this docket;
right?

(Von Mertens) Yes.

And | believe that you woul d have received
all the e-mail correspondence that the
Applicant --

(Von Mertens) Absolutely. And | take
responsibility for not reading them all

Ckay.

(Von Mertens) As soneone interested in

conservati on easenents, | should have --
June -- what was the date they were filed?
June 4t h.

(Von Mertens) | should have. And it's a...
didn't.
Ckay. Thank you.

Now, on Page 2 of your suppl enent al

119
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testinony -- and this again is M.

Ni ckerson's that you've adopted, M. Von
Mertens -- you note that the project's
conservati on easenents will be held by the
Harris Center for Education. Do you have any
concern with that?

A (Von Mertens) The Harris Center is a premere
land trust. And | know it well and have
great respect for the Harris Center.

Q Now, isn't it true that sone of the
conservation easenents | believe that -- do
conservati on easenents that we've been
di scussing this norning, that New Hanpshire
Audubon has, | believe in response to
questions by M. Froling, are any of those
provisions simlar to the conservation

easenents that are part of AntrimWnd's

pl ans?
A (Von Mertens) That we hold around the state?
Q Yes. | believe you said in your testinony

that there's sone standard boiler --
A (Von Mertens) Oh, definitely boiler plates
ever ywher e.

Q So there are sone easenent provisions in
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easenents that you hold that are simlar to
t he easenent provisions that this project has
in the easenments granted to Harris Center;
correct?

(Von Mertens) The conservation easenents
began in the '70s. They're evolving. And
they're evolving towards requiring forestry
managenent plans. And again, you' re dealing
with a | andowner and the land trust, and it's
a conversation back and forth. | have an
easement with the Harris Center that | chose
to restrict comercial |ogging, but not cord
wood. So, it's all a dial ogue back and
forth. Very few easenents are -- they're

| i ke snowf | akes. Very few other than these
four are simlar.

All right. So let's turn to these four,
because | believe on Page 2 of your

suppl enmental testinony you've indicated sone
concerns about the project's proposed
conservation easenents; is that correct?
(Von Mertens) Yes.

Now, one of those concerns you' ve indicated

is that the easenents allow for future

{ SEC 2012-01} [DAY 9 MORNI NG SESSI ON] {11- 30- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

O

o >» O >

122

resi denti al devel opnent on the ridgeline and
that there are no siting restrictions on
wher e houses can be built; is that right?
(Von Mertens) Correct. There are -- | did
nmention that there are -- correct.

Ckay. So in terns of where the houses can be
built, can we tal k about that for a m nute?
(Von Mertens) Yes.

Isn't it true that the agreenment -- the
easement on the Mcheli -- | believe I'm

pr onounci ng - -

I*'mglad you --

-- that correctly -- the Mcheli property --
I*'mglad you pronounced it first.

Hasn't Dr. Mcheli agreed in witing that the
easement on his property would restrict the
right to build a future hone to the | ow | ands
section of Sal non Brook?

The easenent doesn't nention that. But |

have seen, and | believe it was filed after

my -- I'"'mnot sure when it was filed. But
W th great pleasure, | sawthe letter from
Dr. Mcheli to, | believe -- | did see it,

and they said that we intend to build off
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Sal non Br ook Road.

Q So if you turn to AVE 42 that's in the binder

in front of you, is that the letter that

you're referring to?

A (Von Mertens) I'msure it is.

Q Ckay. So does that letter address that

concern you had about that property?

A (Von Mertens) | think there's | anguage in

that letter that says in a future anmendnent
to the easenent, the Mchelis would be happy
to put that |anguage in, in Section 3, that
they reserve the right to say that they can

build a hone.

Q Ckay. Thank you. Now, your suppl enental

testinony also states that, given site
preparation and |l eveling for turbine pads and
access roads, future residential devel opnent
is likely to be on those | ocati ons hi gh and
visible on the ridgeline. |Is that your

testi nony?

A (Von Mertens) That is.

Q Now, we've already established that the

M cheli property construction would occur not

on the ridgelines; correct?

123
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(Von Mertens) Yes, and that's the nost
westerly property.

Ckay. Now, are you aware that there is a
provision in M. OQt's easenent, or the
easenent on his property, that woul d prohibit
the use of the project's roads to access the
ot her two easenents that woul d all ow houses
to be built?

MR. ROTH. Madam Chai r man,
again, we're -- this is duplicative and
repetitive testi nony about the content of the
easenents. She's sinply asking the wtness
torecite what is or is not in these easenent
docunents. We've been over this severa
tinmes before this week, and probably the | ast
tine we were all together.

CHAI RVAN | GNATIUS:  wel |, |
t hought she was aski ng whether those terns
satisfied the concerns that Ms. Von Mertens
raised in testinmony. But if |I'mwong, M.
Cei ger - -

M5. CGEIGER: That's where |I'm
goi ng. And these w tnesses have not been on

the stand yet, and | want to find out what
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t hese w tnesses know about them and what they
feel about them
CHAI RVAN | GNATIUS: If you can
f ocus your questions as nuch as possible on
what those provisions' inpact, if any, is on
their recommendati ons, that would be hel pful.
MS. GEIGER R ght. And I'm
trying to reference the witness to this
easenent restriction to see whether it
addr esses her concern about ridgeline
devel opnent .
(Von Mertens) | was aware for all four
easenents that there's no through
ri ght-of-way on the existing access road to
any abutting property. And | knew that when

| wote ny suppl enent al

BY Ms. CElI GER

Q

A
Q

Ckay. So on Page 3 of the suppl enenta

testi nony, you recommend the Commttee
require a Forever WIld easenent on the
ridgeline if the project is approved; is that
ri ght?

(Von Mertens) Yes.

Ckay. And | think we've established earlier
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this norning that the easenents the Audubon
itself holds are not Forever WI| d easenents;

is that correct?

A (Von Mertens) We tend not to hol d easenents

on our own property. W nanage our own

property.

Q Ckay. But easenents that are -- that exist

around your property are not Forever WId; is

that correct?

A (Von Mertens) | don't see the rel evance.

Q Well, | haven't heard an objection, and |

think it's rel evant.

A (Von Mertens) Ckay. Could you repeat the

question, please?

Q I think you indicated in answers to questions

fromM. Froling that the easenents that you
identified in the sanctuary are not Forever

W I d.

A (Von Mertens) | was shocked by the -- | was

surprised by the question and had regrets
about ny answer.

Audubon does not put easenments on its
own property. W manage our own property.

If you put an easenent, that puts the
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managenent in the hands of the easenent

| anguage. And so it's rare. W do have -- |
was asked about an easenent on the easterly
side. W inherited that easenent. It was
done 15 years ago. As |'ve said, easenents
have evolved. And we also own that property.
We manage it. NRCS grants, we do a very good
forestry managenent pl an.

Now, the supplenental testinony states on the
| ast page that New Hanpshire Audubon stands
in strong opposition to permtting the

proj ect; correct?

(Von Mertens) Correct.

Did the nenbership of New Hanpshire Audubon
take a vote on this position?

(Von Mertens) The board did.

Ckay. So the nenbership did not; correct?
(Von Mertens) That's certainly correct.

Ckay. Now, M. Brown, on Page 6 of your
testi nony, you described recreationa
activities that occur within the wldlife
sanctuary at WIllard Pond; correct?

(Brown) Let ne take a | ook at that. Can you

poi nt out the reference on Page 6, please?
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| believe it's a description there about the
type of recreational activities that occur,
and they include: Hiking, snowshoeing,
cross-country skiing and hunting. Do you see
t hat ?

(Brown) |I'm not seeing that on Page 6. Ckay.
M ssed that. Thanks.

(Ni ckerson) Ri ght there.

You don't have -- you got it?

(Brown) Ckay. | think that refers
specifically to the trail system Yeah.

Ckay. And this project wll not affect folKks
fromengaging in those activities in the
future, wll it?

(Brown) | believe that people will still be
able to partake in those activities.

Ckay. On Page 9 of your testinony, you
state, "Aesthetics is an inportant
consideration that has guided ASNH s
managenent activity at the sanctuary since

t he begi nning of its ownership"; correct?
(Brown) Yes.

Has New Hanpshire Audubon adopted any witten

standards or gui delines regardi ng how
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aest heti c considerations should guide
managenent of the sanctuary?

(Brown) | don't believe it has, other than
the wild -- the forestry managenent pl an,

whi ch does speak to aesthetics.

Ckay. And on Page 9 of your prefiled

testi nony, you tal ked about the Goodhue Hill
ti nber harvest on over 100 acres of forest

| and; correct?

(Brown) Correct.

Is that the same harvesting you were tal king
about this norning?

(Brown) Yes, it was.

Ckay. And does New Hanpshire Audubon have
any objection to |lands that abut its property
i n engaging in the sane type of tinber
harvesti ng projects?

(Brown) Specifically this property? |Is that
t he questi on?

Any property.

(Brown) Any property?

Any abutting property, let's put it that way.
Since you fol ks are doing this on your

property, would you have problens with
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abutters doing tinber harvesting on their
property?

(Brown) | guess it depends on the nature and
extent of that work.

Now, you direct | and conservati on managenent
activities for Audubon of New Hanpshire;
correct?

(Brown) Yes.

And part of your responsibilities include
conservati on easenent nonitoring; correct?
(Brown) Correct.

What does that entail ?

(Brown) Well, it's -- | don't know if | can
very quickly sumit up. But it involves

ei ther ground nonitoring or aerial

noni toring, | ooking at boundaries, |ooking at
structures, making sure that any restrictions
are being followed, that permtted uses are
gui di ng the managenent of the properties.

So you've had an opportunity as part of your
responsibilities to revi ew easenent | anguage;
is that correct?

(Brown) Yes.

And woul d you agree there are sone provisions
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I n easenents that Audubon holds that are
simlar to the easenents that the project
woul d be granting if it goes forward?

MS. MANZELLI: Objection.
That's al ready been asked and answer ed.

CHAI RVAN | GNATI US: Ms.
Cei ger.

MS. GEIGER |I'masking this
w tness if he knows that.

CHAI RVAN | GNATI US:  And has
t hat not al ready been addressed?

M5. GEICGER: | believe the
answer | got was that there is sone boiler
plate that's simlar in all easenents.

BY Ms. CElI GER

Q Is that correct?
MS. MANZELLI: Well, | have a
pendi ng objection. |'mnot sure why she's

asking a question that's already been asked
and answer ed.

CHAI RVAN | GNATI US: R ght.
And | asked as well. Hasn't that already
been addressed?

MS. GEl GER: | think | heard
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t he answer that there was sonme simlar boiler
plate from M. Von Mertens.

CHAI RVAN | GNATI US: R ght. So
is there a reason why you need to ask M.
Brown t he sane question?

M5. GEIGER Well, he's a --
his position with the organization is for
| and conservati on and nanagenent activities,
and | wanted to nake sure that his answer was
t he sanme. That's all

CHAI RVAN | GNATIUS: Al right.
So why don't you ask himif he disagrees with
Ms. Von --

BY M5, CEI GER

Q

Do you disagree with Ms. Von Mertens
assessnent of the fact that the Applicant's
easenents contain simlar | anguage to
easenents that Audubon hol ds?
(Brown) Fromwhat |'ve read, | think there is
sone simlar | anguage.
Ckay. Thank you.

| believe sonebody on the panel this
nmor ni ng tal ked about folks comng to Wllard

Pond after the project is built and maybe not
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havi ng the sane experience that they m ght
have had beforehand. D d | understand that
correctly?

(Brown) | think that was a question that was
br ought up before.

And is it possible for people who val ue
conservati on and renewabl e energy, such as
w nd power, to enjoy the experience at

Wl ard Pond post-construction?

(Brown) Sure.

Are there any rights on either the easenents
t hat Audubon hol ds or the |land that you own
that would require the views fromWII|ard
Pond to WIllard Mountain to remain the sane
forever?

(Brown) FromWIlard Pond to --

MR ROTH: |'mgoing to
object. That sounds |like a | egal concl usion.
She's asking M. Brown, who has a bachel or of
science in biology, if I'"'mnot mstaken, to
interpret terms of property deeds and
transacti ons that he may not even have
per sonal know edge of.

MS. GEIGER He just testified
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that he's the conservati on nanagenent person
for Audubon and that he has famliarity wth
at | east the conservation | anguage,
conservati on easenent | anguage.

CHAI RMAN | GNATIUS: | think
everyone's been asking these w tnesses about
terns contained in conservation easenents.
So it's a fair question.

BY M5. CElI GER

Q Do you know of anything in the, at |east the
easenments that you' ve | ooked at, that you're
responsi bl e for nanagi ng, that indicate that

the views in the sanctuary, or on the | and

relating to those easenents, require that the

views either within the sanctuary or -- |
guess fromw thin the sanctuary remain the

sane forever?

A (Brown) I'"'ma little uncl ear about the

question, because you're aski ng about

conservati on easenent deed | anguage, but al so

t he sanctuary, the fee-owned property. |If
you could just clarify that.
Q Sure. Either one, if you know |Is there

anything that restricts devel opnent on that

134
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ridgeline, such that it would affect the

Vi ews?

A. (Brown) On that ridgeline --

MS. MANZELLI: Objection.
don't understand the question or questions,
and that m ght be the problem

MS. GEIGER And | apol ogi ze.
They're not artfully phrased. Basically, I
just wanted to find out if there was anything
Audubon was aware of, in the docunents that
this witness is famliar with, that would
provide that the views fromwthin the
sanctuary remain the sane.

MS. MANZELLI: | have no

objection to that.

A (Brown) | don't think it would be possible or

enforceable to require that sonething can't
happen on a property that's outside of our
owner shi p or easenent.
BY M5, CElI GER
Q Ckay. Thank you very nuch.
M5. GEIGER: Could I just have
a nmonment, please?

CHAI RVAN | GNATI US: Pl ease.
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(Pause i n proceedi ngs)

MS. GElI GER: Thank you very
nmuch for your patience. | have no further
questi ons.

CHAI RVAN | GNATI US:  Thank you.
Questions fromthe Commttee nenbers. M.
Lyons.

| NTERROGATORI ES BY MS. LYONS:

Q Ms. Von Mertens, | just have a couple
questions on Forever WIld, and if anybody
el se on the panel has nore experience.

You' ve just brought it up several tines.

A (Von Mertens) Certainly.

Q Is "Forever WIld" a termor a type of
easenent that has an accepted structure?

A (Von Mertens) Again, conservation easenents
are evolving. And there is a land trust, the
Nort heast W/ derness Trust, that specializes
in Forever Wl d easenents. And New Hanpshire
Audubon is about to conplete an easenent wth
t hem on a sanctuary farther north. That's
one -- that's the strictest category. And
t hat would be a Forever WIld easenent. |

don't know that that term necessarily becones
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part of the -- it does sonetines, and it
doesn't sonetines. So it's a convenient -- |
menti oned an easenent that the Harris Center
did in Peterborough, nmy town, possibly wthin
t he year, nmaybe within two years, that is a

| arge parcel, hundreds of acres. And there
Is a designated surveyed area wthin that

| arger property that has exenpl ary natural
communities, and that is Forever Wld. And I
believe -- | don't know what term nol ogy was
used for that. So that's the m ddl e range.

| guess legally those would be the two ki nds
of easenents that I'mfamliar wth that

woul d be Forever WI d.

Q Now, in your response, you just nentioned an

organi zation. You said it quickly.

Nor t heast - -
A Nort heast W1 derness Trust. It's a regional
| and trust. Headquarter's in Boston. But

it's active in Maine, New Hanmpshire, Vernont,

Massachusetts, that |'m aware of.

Q Do you know of any other organi zations that

hol d those types of easenents that have that

| anguage?
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A (Von Mertens) I'"'mnot aware. | believe there
are.
Q If offered, would Audubon agree to a Forever

W1l d | anguage in an easenent ?

A (Von Mertens) We are doing that in our

Thonmpson Sanctuary up nort h.

A (Brown) | think I m ght be able to answer

t hat question, and the last one a little
better, too, just to clarify, that we also do
have -- one of our easenents is Forever WId,
and it has a backup with it, the nature
conservancy. So, one property in New
Hanmpshire at | east does have a Forever WId

easenent on it.

Q Is that for the whole property or a portion

of ?

A (Brown) The entirety, although there's a

house cut out of the easenent itself. So,

yeah, it's the entirety of the property.

Q Thank you. That's all | have.

CHAI RVAN | GNATI US:  Thank you.
M. Si npki ns.
DIR  SIMPKINS: Thank you.
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| NTERROGATORI ES BY DI R SI MPKI NS:

Q | had a few questions. |'ll kind of go off

what Ms. Lyons was tal king about, as far as

| and conservation. |'mnot sure who's the
best person on the panel to answer this,
because several of you have tal ked about | and
conservati on.

But as far as the conservation easenent
proposed by the Applicant, do you feel that
that is adequate if they added in a
requi rement of a forest nmanagenent pl an
witten by a licensed professional forester
and restricted where devel opnent coul d occur?

Are those the two i ssues?

A (Von Mertens) Those were the two issues |

br ought up. And a Forever WIld easenent -- a
traditi onal easenent often has, as | said in
ny testinony, a designated building site.
And that's what Phil is tal king about. That
woul d usual ly, typically protect an exenpl ary
nati onal resource.

The other issue which | nentioned is
that the easenents are fragnmented. The

| arger two properties are not under easenent.
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And the | argest property that's not under an
easenent has nore ridgeline than any other
i ndi vi dual property. And | believe there's

four turbines on that parcel.

Q So then, what |I'mhearing you -- | think

under stand what you're saying is that you
feel that there should be additi onal
properties covered by easenent. |Is that what

you' re sayi ng?

A (Von Mertens) Do | get a chance to very

respectfully say to the Site Eval uation
Commttee that | believe that every
application should require a Forever WIld
easenent on the ridgeline, the project inpact
area, which is -- and a little bit bigger?
And | think that's very inportant mtigation,
given that wind projects are on our wld
ridgelines. That's where industrial w nd

capacity lies.

Q So | guess | want to ask -- | want to

understand this Forever WIld easenent a
little bit nore.
Is the Forever Wl d easenment to repl ace

the forestry nanagenent plan witten by a
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| i censed forester? Because if |I'm
under st andi ng you correctly, Forever WId
woul d not allow harvesting; is that correct?
(Von Mertens) Again, easenents are

negoti able. But a typical New Engl and
forestry -- Northeast WIlderness Trust's
Forever Wl d easenment restricts conmmerci al

|l ogging. It doesn't restrict activity. But
again, they're negotiated. Sonetines there's
a particular area where commercial logging is
not allowed. But what |I'mrecomending is no
comrerci al | ogging and no residenti al

devel opnent on the ridgeline.

(Brown) If | could just junp in and add t hat
t he Northeast W/I derness Trust does require a
managenment plan drafted for every property
that it holds an easenent.

Ckay. So this Forever Wl d easenent, | did
hear that Audubon uses forest nmanagenent to
enhance wldlife habitat; is that a correct
st at enent ?

(Brown) Yes.

So are you saying -- there's roughly 600-sone

acres of proposed easenents by the Applicant.
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Are you sayi ng you woul d have Forever WIld on

all of that or just portions?

A. (Von Mertens) The ridgeline. The exenplary

natural community.

Q And when you use the term "exenplary natura

community," are you using a specific
definition of that, such as |ike Nati onal
Heri tage Bureau woul d use, and it's actually
been identified as such, or are you using

your own definition?

A (Von Mertens) Typically you have a

credentialed wildlife biologist do a natural
resource inventory and identify the
exenplary. That would -- | don't believe
that would bring in aesthetics. So | think
that's inportant to bring into it. That's a
maj or conponent of why you don't want houses

up there.

Q Do you know if the ridgeline has been

identified as an exenpl ary natural community

by any state agency?

A. (Von Mertens) | believe it has not.

Q Ckay. Thank you.

Switching gears. This question is
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probably for M. Brown. It was in his
testinony. It was al so brought up by several
ot her people over the | ast few days,

i ncluding Ms. Vissering and M. Jones. The

i ssue of Quabbin to Cardi gan, could you

expl ain, from Audubon, what's the inportance
of that effort?

A (Brown) | know a little bit about it, but I'm
not intimately famliar with all of its goals
and objectives. But it's a regional effort
t hroughout Massachusetts and New Hanpshire to
conserve and protect land within the
hi ghl ands regions of those states: The
sout hwestern part of New Hanpshire and
nort hwestern Massachusetts. Do you have any
ot her specific questions about that, that |
can address?

Q Well, you nentioned it in your testinony, so
| just wanted to understand from Audubon's

vi ewpoi nt what the i nportance of that effort

i s.

A (Brown) Can you just refer ne to a page,
pl ease?

Q | can give you the...
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A (Brown) | was able to find it. | see it on

the bottom of Page 3. Yeah, it's a

mul tiple-partner effort and nultiple-state
effort, which typically gives a higher
credibility to the resources contained in
these focused areas. Miltiple conservation
groups have decided that this is a high-val ue
area. So I'msinply stating that that falls

within this area.

Q Woul d you consi der the Quabbi n-to- Cardi gan

Initiative a statew de, New Engl and regi onal

or a national significant project?

A (Brown) Just by the definition of where it

lies, I would call it a New Engl and regi onal,

since it extends beyond state boundari es.

Q And do you feel that this project would

sonmehow have unr easonabl e i npacts on that
effort?

MS. MANZELLI: Objection. |
just want to nmake sure that the question is
clear. By "this project" --

DIR SIMPKINS: The w nd.

MS. MANZELLI: And "on this

effort,” you nean --
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DIR SIMPKINS: Quabbin to

Car di gan.

MS. MANZELLI: Thank you.
(Brown) Well, since | believe aesthetics does
factor into their -- the placenment of val ue

t hrough t he Quabbi n-to-Cardi gan effort, |
would say there is -- you know, that would

be -- that could be a place that does draw
fromthe value given to that area.

Ckay. The last few questions | have deal
w t h Audubon Soci ety of New Hanpshire's
policy statenent on energy conservation. |
believe it's AVE 26. And it says that -- and
"' mnot sure again who's the best panel

nmenber to -- maybe M. Nickerson -- to answer
this. But it says, "The Audubon Soci ety of
New Hanpshire supports renewabl e sources,
including wnd."” |Is that a correct statenent?
(Ni ckerson) Yes, that's correct.

Ckay. And there's several bullets on Page 2
of that, which state various ways t hat

i npacts could be mtigated. One of themis
Bullet No. 2 with a little asterisk there,

"Devel opi ng conpensati on prograns for public
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| ands." Can you descri be what Audubon neans
by that?
(Nickerson) | can't find that here.

It's on Page 2. Do you see --
(Ni ckerson) There's two dots on Page 2.

MS. MANZELLI : Excuse ne. | f
I mght interject to clarify? As I
understand it, there are two Audubon policies
that are in the record. M. N ckerson, we're
not di scussing the New Hanpshire Audubon
policy on wind energy projects.

W TNESS NIl CKERSON: Ch, we're
not ?

MS. MANZELLI : No. We're
di scussi ng the Audubon Soci ety of New
Hanpshi re energy conservation policy.

And may we get that in front
of hin®

DR SIMPKINS: Sure. That's
AVE 26.
(Ni ckerson) That was before ny tine, so I'm
not very famliar with that one.
| don't know if there's anyone else on the

panel that nmay be able to speak to it. Maybe
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I should ask the question.
Is this still an official policy

st at enent of Audubon?

A. (Nickerson) | think it's fair to say it's

been suppl anted by New Hanpshire Audubon's
policy on w nd energy projects approved by
t he board of directors on 1/24/2012.
Qobviously, wnd is an evol ving technology in
t he energy arena, and we're evolving al ong
withit.

Q So, just to clarify, then, this energy
conservation policy, AW 26, is no | onger an

official policy statenent of Audubon?

A (Ni ckerson) That's correct.
Q Ckay. Thank you. | don't have any further
questi ons.

CHAI RVAN | GNATI US:  Thank you.
Dr. Boi svert.
DR. BA SVERT: Thank you.
CRGCSS- EXAM NATI ON
BY DR BO SVERT
Q In listening to your discussion of easenents,
what | understand, |leads nme to this question:

Is it Audubon's condition that, as a
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condition of the permt that would be granted
by the PUC, that the Applicant should put the
ridgeline into a Forever WIld status

easenent ?

A (Von Mertens) Yes, that's correct.

Q And as | understand it, it's because the

ridgeline is an exenplary natural comunity?

A (Von Mertens) That tal ks nostly about habit at

and natural resources. And | think added to
that is the aesthetics that Jean Vi ssering

did a good job in her report highlighting.

Q Don't you see a contradiction between

mai nt ai ning the aesthetics and putting 10

turbi nes up there?

A. (Von Mertens) Definitely.

Q So how do you reconcile the establishnent of

an easenent, a Forever WIld status, that

woul d have within it 10 turbi nes?

A (Von Mertens) | think that's the problem

And | tried to address it in ny supplenental,
t hat recommendi ng the Forever W1l d easenent
on that geographic area is presupposi ng that
it's going to be approved. But | also said

Audubon stands in strong opposition to the
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project. So we have to...

Ckay. And potentially related to that, do
you see the establishnent of the access road
to the turbines as fragnmenting the property,
by definition of "fragnenting” in a natural
resources sense?

(Von Mertens) Yes. And al so houses up there
woul d be -- as Jeff Jones said yesterday,
woul d al so contribute. And residenti al

devel opnent is another form of fragnentation.
And so | ooki ng beyond the life of this
project to residential -- wth the
possibility of residential devel opnent,
that's the long-term fragnentation, pernanent
fragnentation, that's the concern.

But are you not then concerned that by having
a Forever W1l d designated area that has
potentially -- or that has 10 turbines, and
potentially houses in it, thereby creates a
whol e new category of Forever WIld that m ght
be used in other circunstances in the future
to say such that intrusions are not
necessarily prohibitive of a Forever WId

st at us?
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A (Von Mertens) It's |ooking at 50 years down

t he road when decomm ssioning and the site is
restored as much as possi ble, that thereafter
it would be Forever WIld. The concern is

t hat the roads and the devel opnent w ||

I ncrease the possibility of future

resi dential developnent. | don't --

Q So you see the Forever WIld status outliving

the project life.

A. (Von Mertens) OCh, very definitely. Thank you

for that clarification.

Q Ckay. For it to be -- accepting all these

apparent contradictions, in order for the
Forever WIld status to be created, would
there need to be a survey by qualified

bi ol ogi sts, naturalists, whoever is nost
appropriate, to define the area that woul d

cone under the Forever WIld restrictions?

A (Von Mertens) Yes.

Q And do you see this as the responsibility of

the Applicant? Who's going to do the survey,

and who will pay for it?

A (Von Mertens) | think it would be a cost of

t he project.
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Q So, the Applicant.

>

(Von Mertens) I1'd be willing to pay for it.
Q And that's on the record.
That's all | have.
CHAI RVAN | GNATI US:  Thank you.
M . Dupee.
MR. DUPEE: Thank you, Madam
Chai r.
| NTERROGATORI ES BY MR DUPEE:

Q Thank you, panel nenbers, for being w tnesses
this norning -- for | guess the next el even
mnutes this norning. 1'd like to start ny

questions with M. Brown.

And on Page 4 of your testinony, you
tal k about WIllard Pond, and you nmention the
fact that it is a relatively pristine body of
wat er, free of surroundi ng devel opnent. You

further go on to characterize it as being "96

acres, plus or mnus,"” in size; is that
correct?

A (Brown) Yes, that's correct.

Q Do you know how many ponds there are in New

Hanpshire that would be 96 acres or larger in

si ze?
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A (Brown) | don't have any i dea.

Q If the Committee were to ask you to obtain

that informati on, would you be willing to

find it for us?

A (Brown) | think we would be able to find
t hat, yeah
Q Yes? | see panel nenbers noddi ng. Ckay.
Thank you.
Do you know how many -- and | know you
may not know this -- how many great ponds are

-- I'"ll rephrase that.
How many ponds of 96 acres or greater

have undevel oped shorelines?

A (Brown) Again, | don't know t he answer to

that, but -- no, | don't know the answer.

Q But would you be willing to find that out if

we asked you to do so?

A. Yes.

CHAI RVAN | GNATI US: M . Dupee,
are you naking a record request that that be
identified as an exhibit to be submtted as
soon as it can be devel oped by the w tness?

MR. DUPEE: Yes, Madam Chair.

CHAI RVAN | GNATIUS: Al right.
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Way don't we reserve -- any objection to
t hat ?

Ms. Manzelli, any concern you
have on the comm tment your w tness just nade
to go do sone work?

MS. MANZELLI: No, as long as
Ms. Von Mertens is not expected to show up
w th a check that would be the next exhibit.

[ Laught er]

M5. MANZELLI: W can
certainly come up with this. Cbviously, it
won't be this week.

MS. GEI GER  Actually, during
the break, if we have a chance to confer with
this panel, we have docunents that m ght help
t hem answer that questi on.

CHAI RVAN | GNATIUS: Al right.
Well, nmaybe that's a good idea, to discuss
it. We'Ill hold off on reserving an exhibit
nunber. Thank you for that offer.

MR. DUPEE: | have several
nor e questions, Madam Chair, along siml ar
lines. And nmaybe you want to conbi ne

exhi bits, perhaps not.
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BY MR DUPEE:

Q So | would ask you, once we determ ne how

many ponds greater than 96 acres there are in

New Hanpshire wi th undevel oped shorelines,
how many of those exist in the southern part
of the state? [1'Il arbitrarily call that
sout h of Pl ynout h.

And in a simlar manner, how many of
t hose 96-acre or |arger ponds have dams on
then? Would you be willing to get that
i nf or mati on?

(Court Reporter interjects.)

MR. DUPEE: How many have dans

on t hent?

A (Brown) Ckay.

Q And the sane -- | guess the |l ast question
along that line is how nany of these ponds,

96 acres or greater in size, are part of a

w ldlife sanctuary, a state park or a federal

preserve?
A (Brown) Can | ask, wildlife sanctuary

desi gnated by any particul ar organi zati on?

MR ROTH: Madam Chairnan, |'m

sort of reluctant to nake this suggestion and
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this commentary, but | think putting the
burden on the Audubon Soci ety for producing
what could be a rather detailed and difficult
research project, seens to ne it's not
Audubon's burden to do that. However, |I'm

| ooki ng over at Director Stewart and realized
that his program probably has peopl e who
think about this sort of thing all the tine,
and perhaps a request of this nature to the
Water Division of DES would be nore

appropri ate.

MS. MANZELLI: Quite frankly,
that is who we woul d contact.

CHAI RVAN | GNATI US: I think
this is sonething we can discuss in a break
to see what is already avail abl e that M.
Ceiger referenced. There nmay be state
records that already have identified that.
So let's identify, first, the infornation
that's being sought and then during a break
have some di scussi on about the best way to
| ocate it.

|"msorry. M. Froling.

MR FROLI NG Madam Chai r man,
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could we include in that --
(Court Reporter interjects.)

MR. FROLING  Coul d you
i nclude in that request private water
i npedi nrents, not great ponds --

MR. ROTH. |'m going to object
tothis. M. Froling had his opportunity to
cross-exam ne and ask for information when it
was his turn. And |I've noticed throughout
this proceeding he hasn't asked a single
question until today, and that was his
opportunity. So | think this is out of
or der.

CHAI RVAN | GNATI US: And t he
reason that you're requesting that, M.
Frol i ng?

MR, FROLING well, for

I nstance, the Robb Reservoir is not a great

pond; it's a private water inpedinent. |It's
Iin the sane vicinity. It serves the sane
function.

CHAI RVAN | GNATI US: | think

' mgoing to accept the objection and not

i nclude that in the request.
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Pl ease conti nue, M. Dupee.
MR. DUPEE: Thank you, Madam
Chai r.

BY MR DUPEE:

Q

In regards to your question to ne, M. Brown,
If there's a statutory definition, either a
New Hanpshire law or rule defining a wildlife
sanctuary, | would ask for whatever gets to
that. If not, it could be the sanctuaries
owned by the Audubon Soci ety.

(Brown) Ckay.

How many sanctuari es does Audubon Soci ety
operate in New Hanpshire?

(Brown) | believe the nunber is 39.

And this mght be any panel nenber. Does the
nati onal Audubon Society contribute in any
way towards the mai ntenance of the WIllard
Pond Sanctuary -- and by "nai ntenance,"” do

t hey provide nanagenent expertise, funding,
techni cal assi stance, or any ot her way
support the WIllard Pond Sanctuary?

(Foss) New Hanmpshire Audubon is conpletely,
politically and financially and in every

ot her way i ndependent of the national arm

157

{ SEC 2012-01} [DAY 9 MORNI NG SESSI ON] {11- 30- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

Thank you. And | think I heard the answer to
ny next question, which is: Are there
acreage under the control of other
organi zati ons adj acent to the Audubon Society
holdings? I'mcalling it the | everaged
hol di ngs, neaning there are ot her parcels of
property contiguous with the Audubon hol di ngs
al so used for conservation purposes. And |
beli eve the answer | heard earlier was yes.
(Brown) Can you just clarify that, please?
l"msorry. |If we |ooked at --

MS. MANZELLI : | think it's
ASNH 3.

MR. DUPEE: Thank you for

pre-assum ng nmy question. You are correct.

BY MR DUPEE:

Q

Thi s docunent -- what |I'mreally asking you
Is, are there parcels of |and contiguous with
that hel d by Audubon which essentially serves
t he sane purpose of conservation?

(Von Mertens) Very definitely a significant
corridor of conserved | ands.

| believe | heard a figure of 30,000 acres,

or | saw that in your testinony?

158
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(Von Mertens) Yes.

And in terms of purchase of these acreages,
believe | heard earlier testinony today of a
figure of 500,000 was out there for sone
paynents by the, | guess, Forest Legacy
Managenent Progranf? |Is that right?

(Von Mertens) Specifically for the Audubon
Sanctuary.

And did | hear of a Phrase 3 cost of

$3 million? |Is that right?

(Von Mertens) For |and abutting the sanctuary
that's held by the Harris Center.

And then the State contributed -- | believe |
heard LCH P contri buted $250, 000?

(Von Mertens) That's correct.

And then an additional $150,000 | understand
was donated by the Fish and Gane Depart nent.
(Von Mertens) Correct. That's ny
under st andi ng.

So it would be correct to assune that this
"Super Sanctuary," as it's referred to in
your testinony, has significance beyond the
town of AntrinP

(Von Mertens) Yes.
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Q Wuld it be of state-|evel significance?
A (Von Mertens) | don't know how to define
t hat .
Q I would say, are state dollars contributing

towards the project?

A (Von Mertens) Then it would be federal.

Q That woul d be ny next question. So there are
state and federal dollars obviously involved
wi th the purchase and, | assune, nanagenent
of this area.

And when did the Audubon Soci ety begin
the process of creating what becane the

W Il ard Pond Sanctuary?

A (Von Mertens) It's a wonderful story, and |

could tell it in a half an hour. But it was
back with the death of Elsa dePierrefeu in
1962. How is that for short?

Q Ckay. | think I noted also in the testinony,
a nunber 1985. But maybe it's anot her

nunber .

A (Von Mertens) It's expanded and expanded and

expanded. But the original donation was upon
El sa dePierrefeu' s deat h.

Q You nentioned that was in the 1960s?
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(Von Mertens) Yes.
So, even the 1985 nunber -- or year would
have been 27 years ago, by ny nath. And
obvi ously, the 1960s woul d be a good deal
earlier than that.
(Von Mertens) What is the 1985 date?
| understood from | believe it was your
testinony, that it was when the process began
of procuring the WIllard Pond Sanctuary. But
maybe |I'mincorrect about that.
(Von Mertens) No. | have an exhibit that
gives the chronol ogical dates. And | believe
it's No. 2 or 3 in the packet. Let ne
just. ..

MS. MANZELLI: | believe what
you're |l ooking for is ASNH 5.

W TNESS VON MERTENS: Thank
you.

MS. MANZELLI: Wich is
"Wl lard Pond, A Legacy O Protection.”

W TNESS VON MERTENS: Thank
you.

M5. MANZELLI: You may not

have a copy there. G ve ne a nonent.
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W TNESS VON MERTENS: I have
one.

MS. MANZELLI: Ckay. Go
ahead.
(Von Mertens) Yes. | had it wong. It was

1967 that El sa dePierrefeu died. And do you
have that in --

I will take your word for it. |I'msure it's
in the record.

(Von Mertens) And then it's about 15
transacti ons gradually adding on to her
initial bequest, which was 650 acres. And
then her famly nenbers, one by one by one
added on. And then the State and Harris
Cent er and Audubon - -

So, fromal nost the mddle of the | ast
century until the present, this has been an
ongoi ng effort organi zed and | ed by the
Audubon Soci ety.

(Von Mertens) And as recently as | ast year
was the nost recent purchase -- fundraising
and purchase.

Ms. Von Mertens, has the Audubon Soci ety

publici zed the existence of the WIlIlard Pond
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Sanctuary, such as in places |ike books,
panmphl ets, nagazi nes, web sites, news
rel eases, or otherw se nade the public aware
of the fact there was a wildlife sanctuary up
in that area?
(Von Mertens) It is a wildlife sanctuary.
And Audubon's m ssion is for wldlife and for
people, and we try to keep a bal ance. And we
were horrified when the Boston 3 obe, | don't
know how many years ago, featured it in their
Travel Section as "the place to go." And so
I guess Phil should answer that question.

W TNESS VON MERTENS: Do we
publicize the sanctuary?
(Brown) | think we do a pretty good job of
publicizing it on our |evel, anyway, through
nost of the sources that you referred to.
So nobody woul d be surprised, do you think,
to know that there's a wldlife sanctuary at
t hat pond?
(Von Mertens) There's signage, certainly. |
woul d say, as soneone who was fundraising for
two of the expansions of the project, there

are a nunber of people that go to the
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sanctuary and have no idea it's an Audubon
sanctuary. And we try to address that

education in our fundraising.

Q Thank you. So, M. Brown, you thought there

was sone publication going on. So it's not
recently, the last nonth or | ast year that
t he Audubon Soci ety has made an effort to
make this known. It's been known for a

period of time?

A (Brown) Yeah, since |I've been nmanagi ng the

| and, anyway.

Q And do you think the business comunity in

the Antrimarea is aware of the fact that

WIllard Pond is a sanctuary?

A. (Brown) Yes, certainly.

Q Ckay. And so ny next question is going to go

to aesthetics. | guess |I'lIl ask panel
menbers for each or all of you to comment as
you wsh. But in your opinion -- and |I'm
asking you strictly on the basis of

aest hetics, not on whether or not there's
anot her solution that could be done or you
had to make sone sort of other arrangenment to

maybe obtain some offsetting benefit.
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Strictly on the basis of aesthetics, is the
vi sual presence of a wind farm aesthetically
consi stent with an abutting piece of property
which is managed as a wildlife sanctuary, as
managed by intention to be an undevel oped

pi ece of property?

(Nickerson) | think it is. Cbviously, I
think it depends on how pristine the property
is and the purposes for which it was
purchased and expanded. But | think in this
case the answer is yes.

You're telling ne that you think that they
are aesthetically consistent?

(Ni ckerson) | think they're inconsistent.
Ckay. M question was: Do you think they
are consi stent?

(Ni ckerson) Oh, I"'msorry. | thought you
said -- ny apol ogi es.

So your answer, sir, would be inconsistent.
(Ni ckerson) I nconsi stent.

Whi ch | think woul d be probably consi stent
with the position taken by your policy

conm ttee and your --

(Ni ckerson) Yes, sir.
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-- exhibit.

And was that commttee, was that a duly
constituted, bona fide commttee of the
Audubon Soci ety of New Hanpshire?

(N ckerson) Yes, sir. |It's the board of
trust ees.

So it represents the Audubon Soci ety
menber shi p, do you think?

(Nickerson) | feel that it does. Yes, sir.
Now, does -- okay.

And | believe, Ms. Von Mertens, | think
In your testinony you nention neeting a
canoei st or a kayaker out on WIllard Pond who
wor ked for EPA;, is that correct?

(Von Mertens) Yes.

And what was that individual doing there?
(Von Mertens) He was with his children. He
was col lecting water-quality sanples. He was
al so going to depths and expl oring sedi nent.

| really don't know. But it's a national
programthat he was involved in, and he was
testing Wllard Pond as the only baseline

wat er body in the state against which --

because it's undevel oped, agai nst whi ch water
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quality in other water bodies in the region
wer e conpar ed.

Q So, the U S. Environnental Protection Agency
had taken notice of WIllard Pond as being a
cl ean, unnol ested water body which could then
be used to conpare to other water bodies as a
sort of baseline quality?

A (Von Mertens) They have a | abel for that
category, and | don't renenber what the | abel
is. But |I do renenber that there's only one
wat er body in the state that has -- is the
basel i ne, the gold standard agai nst which
other water-quality bodi es are conpared.

Q Maybe we'll be able to confirmthat through
Director Stewart's organi zati on so we can
| earn nmore about that EPA initiative.

M. Brown, would you agree that the --
or what is -- | should just ask you that.
What i s your opinion about the conpatibility

of the aesthetics between a w nd turbine

facility visible froma wildlife sanctuary?

A. (Brown) | personally feel that they're

aesthetically inconpati bl e.

Q And for the larger group, do you think

{ SEC 2012-01} [DAY 9 MORNI NG SESSI ON] {11- 30- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

there's way to mtigate that? |If the
windmlls were painted a different col or or
they were relocated along the ridgeline in
sone way or they were nmade smaller? Do you

t hi nk any of those particular things would, |

w Il say, solve the aesthetics problenf

A (Foss) | would need to see the visual

approxi mati on of what it would | ook |ike
under any other conditions in order to nake
t hat judgnent, the visual simulation or

what ever they call them

Q Whi ch goes back to ny earlier question. Do

you feel there's a fundanent al

I nconpatibility? So |I guess if you answered
that you're willing to entertain, it would
suggest to ne that you would think there
wasn't. But if you feel that there is, then
you woul d say that there is no different size
t hat woul d change your opi nion.

So, just to make sure |I'mclear on the
question |I'm asking you and |I'm not confusi ng
anybody, in other words, you're not trying to
mtigate. You're sinply telling ne whether

or not you think those views are conpati bl e
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I n any sense.

A (Foss) If the size and pl acenment was such

that they were not visible fromthe pond,
t hen that woul d be sufficient. However, |'m
not sure that -- given that there's, | think,
8 or 10 that are visible fromthe pond, |

think mtigation would be very difficult.

Q So then, if they're visible from your

perspective, there's no mtigation that woul d

all ow for a co-existence, in your opinion.

A. (Foss) In ny personal opinion? |If the

visibility was Iimted above the ridge, there
is a potential for it to be conpatible. But
for themto | oomessentially another al nost
full distance above the horizon, that's

pretty inconpatible.

Q | guess I'"'ma bit confused. So |I guess ny

question is: Are these conpatible
aesthetically, these two prograns? |s there
any way they can be nmade aesthetically
conpatible? It sounds |like you're telling
nme, yes, that they can be. But | understood
a person on the panel say, no, they aren't.

So Il'd like to maybe have sone sense as to

{ SEC 2012-01} [DAY 9 MORNI NG SESSI ON] {11- 30- 12}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

A

170

what the panel thinks.

(Foss) As currently proposed, they are

i nconpati bl e.

(Brown) And that's what | woul d agree as
wel | .

Then |l et ne go back to ny question. 1Is there
any change that could be nmade that woul d nmake
it conpatible? O is it the very existence
of a wnd farmin conjunction with your
facility visually not subject to mtigation?
(Brown) | feel that upon seeing a proposal, I
could feel differently about visual effects,
if a lot of alterations were nade.

M. N ckerson?

(N ckerson) Yeah, the focus is strictly on
aesthetics. But let's keep in mnd the fact
that we're carving up the ridgelines,
fragmenting the forest. W may kil

mgratory birds and bats. And those things
are all issues for Audubon as well. So I'l
take the hard line. | think they're

I nconpati bl e under any circunstance. That's
nmy personal opinion.

(Von Mertens) And that's what | was going to
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say. | have trouble isolating the aesthetics
as the only consideration. And I think M.
Ni ckerson expressed that well.

Q Dr. Foss?

A (Foss) | would agree with that. | was
l[imting ny response to your restriction on
aest heti cs.

Q M. Brown?

>

(Brown) As was |.

A. (Von Mertens) W were trying to listen to the
question and respond to it, and we did too
good a j ob.

Q You realize it's sort of a key thought here.
Not hi ng further, Madam Chai r man.

CHAI RVAN | GNATIUS: Al right.
Thank you. O her Conm ttee nenber questions?
Ms. Lyons.

MS. LYONS: | just have a --
we're struggling for an exhibit here. | was
| ooking for the wind energy policy from
Audubon that was referenced from 2012.

MR. | ACOPINO | have been
told it's an AVE exhibit. But | think the

AVE exhibit is the energy conservation policy
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that, as been testified, is no |longer the
policy.

Does anybody know i f the w nd
energy policy is actually in the record?

MS. MANZELLI: | don't know i f
it's in the record. | knowthat it is not
currently an Audubon exhibit, and I was goi ng
to ask you about that over the next break.

CHAI RVAN | GNATI US: Wasn't M.
Ni ckerson | ooking at it, and we told him no,
don't | ook at that one, | ook at the other
one?

MS. MANZELLI: W did.

CHAI RVAN | GNATI US: Ckay. So
we know it's here. W just don't know --

MS. MANZELLI: | have a copy
i n ny hand.

CHAI RVAN | GNATIUS: So at a
break, let's sort that out.

O her questions? M. Bail ey.

| NTERROGATORI ES BY Ms. BAI LEY:
Q You don't have an el ectronic device up there
t hat you can | ook at exhibits?

MS. MANZELLI : Ch, | can --
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MS. BAILEY: No, no, not that.
I*"'mlooking at Exhibit PC 1, the Vissering
testi nony, the pictures in the back. And
it's specifically the picture of WIllard
Pond. Actually, we --

MR. ROTH: We have the boards.

MS. BAILEY: Yeah, it m ght be
on the board. |It's the picture that's
| abel ed 1B, but it's on -- | don't renenber
what exhibit on the board it is.

MR ROTH. dad | did that
W t hout dropping it --

CHAI RVAN | GNATI US:  You can't
whack the witness. That's one of the rules.
MR ROTH: 1B?

MS. BAILEY: Picture 1B.

BY Ms. BAIl LEY:

Q Now, can you | ook at Exhi bit ASNH No. 3.
That's the map that was provided by you this
norning in color. What's the exhibit on that
board? What's the exhibit nunber on the
original corner of the board that your --

MR. | ACOPI NO  Upper right

orange sti cker.
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A (Brown) PC 1B

BY MS. BAI LEY:

Q PC 1B. And we're | ooking at the mddl e
pi cture, which is a sinulation photograph
that Ms. Vissering -- yeah, that M.
Vi ssering created of WIllard Pond. Do you
recogni ze that area of WIllard Pond?
Anybody?

A (Brown) Yes.

Q Ckay. Can you orient nme on the map, on
ASNH 3, as to where that picture was taken
fronf

A (Brown) Ckay. Well, on the actual exhibit it

says "Wl lard Pond Dam" So --
Q Right. But | don't know where WIIlard Pond
Dam i s.

A (Brown) Ckay. On this exhibit, the dam woul d

be the far southeastern corner of WIIlard

Pond. So, to the right of that corner of the

boat picture.
Q All right. Thank you. That's all | needed.
| NTERROGATORI ES BY CHAI RVAN | GNATI US:
Q Wiile we're sticking with that, does that

mean that the orientation of the photograph

174
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is away fromthe direction of the turbines if
it's -- did you say the damis to the right
of the boat picture on the map? So does that
mean that the picture is taken pointing
towards the east?

A (Foss) Nort hwest.

A (Brown) Yeah, the nmap says "northwest"” on
this exhibit.

Q So it is in the direction of the turbines?

>

(Brown) | would say so.

Q I'"masking you. I'mjust trying to conpare
where we see the location of the turbines on
the map and try to align that with what the
photograph is. | can't see the picture, so |
don't know. Do you see turbines in the
pi cture?

A (Panel Menbers) OCh, yes. Yes.

Q Thank you.

MR. ROTH. You're supposed to
stand 17 inches fromthe picture.

BY CHAI RVAN | GNATI US:

Q | have sone ot her questions that | hope are

more coherent than the first. |'"d | ove hear,

M. Nickerson, about the bald eagl e egg
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transplant, but that's got to be in another
pr oceedi ng.

[ Laught er]

A (Ni ckerson) I'll see you after the show.

Q Ckay. M. Brown, you had said that there are

sone bats which have taken up residence in a
barn after they |eft another property. |Is

that barn on the sanctuary | ands?

A. (Brown) Yes, it is.

Q And do you know, is it alittle brown bat

col ony t here?

A (Brown) Yes, they've been determ ned to be

little brown bats by New Hanpshire Fi sh and

Gane bi ol ogi st s.

Q Thank you.

You al so stated in your direct testinony
t hat placenent of the turbines will determ ne
the direction of runoff. |It's Page 8, at the
bottom of the page. And so | don't ness up
your quote, why don't we try and find that.
It's electronically Exhibit 26, if people

have it that way.

A (Brown) Ckay. Are you |looking for ne to read

t hat ?
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Q Well, let's nake sure everybody finds that.

It's towards the bottom of Page 8. And that
t he placenent of Turbine 10 -- actually, it
wasn't all the turbines. And then |I'm
junpi ng ahead "will determ ne the direction
in which runoff fromthe turbine pad and
associated roads wll flow " Can you explain

why you draw t hat concl usi on?

A. (Brown) Yes, | --

(Di scussi on between M. Brown and Dr.

Foss off the record.)

A (Foss) The placenent of Turbine 10 is very

near the boundary between three different

wat er sheds, one of which is the WIllard Pond
wat er shed, one of which drains east and is
call ed the Geat Brook Antrim Tributaries,
and one of which drains to the west. So it's
difficult with the scale of this map to know
whi ch watershed that turbine pad is actually
going to drain into because the precision may

not be exact.

Q And what's the inport of that? It wll

determ ne the direction one of those three

ways. But why does it nake a difference
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which of themit nay go to, the runoff may go

to?

A (Foss) Because of the quality of the water in

Wl ard Pond, which was recently di scussed.
The potential for sedinmentation getting into
streans that drain into WIllard Pond was the

concern.

Q Are you aware that any construction

aut hori zed woul d have runoff protocols and

managemnment of construction inpacts?

A. (Foss) | am But |I"'malso aware that in

events of mmjor precipitation, sonetines

t hose structures can fail.

Q All right. M. Von Mertens, in your direct

testi nony, on Page 12, you said that no other
wat er body of equal size in the region has

t his degree of undevel oped shoreline. That's
not a full quote. But when you refer to
"this region,"” what region are you talking

about ?

A (Von Mertens) | don't know of any other -- |

don't know where the nearest one is. But |

was -- we tal k about "our Mnadnock Regi on"

all the tine. And | think, default,
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that's -- of course, | was a little surprised
when | heard people in Keene tal k about their
Monadnock Region, too. So it's a |oose
definition.

Q So it's not quite so quantifiable. But |
take it you're saying it is fair to say that
it's an unusually |l arge water body to have no

devel oped shoreline.

A. (Von Mertens) | think the point I was making,

and it's a bit of a Catch-22, but it's
accessi ble. People go there. And of course,
in the sumrer, | think | nentioned, on a hot
summer Saturday it becones a swi mm ng beach.
And the wldlife sanctuary, you woul d not
know it was a wildlife sanctuary. But that
activity is limted. And our managenent of

t he sanctuary creates undi sturbed areas. But

that's the inportance, that people do go

t here because -- | think probably you could
hi ke to an area that was pristine. | can't
t hi nk of one w thout devel opnent. But you

can drive to this one. And you park away
fromthe | aunch, but...

Q In the materials that were handed out in
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color this norning, |ooking at Attachnent --
well, that's got another siting, FVMA4F.
That nmust refer to sonething el se.

MS. MANZELLI: It should al so
have the ASNH dash nunber on the top
sonewhere witten in handwiting.

CHAI RVAN | GNATI US: It may be
part of No. 6. ASNH 6 has a series of

phot ogr aphs.

BY CHAI RVAN | GNATI US:

Q

And so No. 4F is a picture that says it's a
poster created by Trout Unlimted. And I
don't want to ask about the Trout Unlimted
project, but I do want to ask you about, in

t he bottomright-hand corner, it says the
"WIllard Pond Forever WIld Project" is
referenced. Wat is the WIllard Pond Forever
WIld Project?

(Von Mertens) That was ny term nol ogy for the
fundrai ser for the | ast renai ning unprotected
parcel on WIllard Pond. And ny pitch to
donors was that this woul d make what you see
Forever WIld. And it's a confusing -- it has

nothing to do with an easenent.
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Ckay. Thank you.
(Brown) | can junp in. W do have a
sel f-inposed forestry restriction on that
| ast parcel --
(Von Mertens) Could | add a little hunor?
Ckay. | think we could probably use it.
(Von Mertens) There's a picture here of a
great blue heron with a rai nbow trout. And
my friend, Ed Henault, who | nentioned
before, said, "Wait a mnute. |'ve never
caught a brookie" -- or a rainbow. Is that a
brook trout or a rainbow? | think it's a
brookie. "I've never caught a fish that
| arge. ™
(Ni ckerson) It's a big brook trout.
(Von Mertens) It's a brookie.
That's great.

MR. ROTH: The heron's the

better fisherman.

BY CHAI RVAN | GNATI US:

Q

You al so have a phot ograph of soneone in a
bl ack fly mask. Only the true | overs of
w nged creatures would want to be sure that

we're preserving the black flies. But...
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A coupl e of other questions. Dr. Foss,
you had stated in your direct that mgrating
raptors and gol den eagl es concentrate al ong
ri dgelines that are perpendicular to the
prevailing northwest w nds.

(Foss) Correct.

Is that -- well, first of all, does the

ri dgeli ne where these turbines are proposed
meet that definition of what you're talking
about ?

(Foss) Yes.

And is it unusual in this area to have those
sorts of ridgelines? Do you know?

(Foss) No. The whol e kind of western
backbone of New Hanpshire has ridgelines
trending in that direction, which is why the
Aneri can Bird Conservancy has included that
in their Atlantic mgration -- raptor

m gration corridor.

So it's not that you're saying that this is
the only location they mght go to, but that
they're likely to go to that area and be at
ri sk?

(Foss) Correct.
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You stated in your direct -- and this was on
Page 3 -- that flight altitude -- and I
forget if we're tal king about raptors or who
specifically -- the flight altitude decreases
as W nd speed i ncreases.
(Foss) Correct.
What's the inport of that? Wat should we
make of that?
(Foss) Well, early in the mgration season,
| at e August and during Septenber, there's
still a fair amount of heat. And the heat
rising fromthe ground creates what are
called thermals. And they're basically
ri sing pockets of warmair. And during their
mgration, raptors will find those pockets
and circle around in themto gain altitude
and then glide off to find the next pocket.
So that is one way in which raptors nake
their mgration efficient. Later in the
season it's colder, and that option is | ess
avail able, if at all.

And during that portion of the mgratory
period they use what's called "orographic

lift." And if you imagine a wind com ng
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across this roomand hitting this wall, it's
going to rise, and it's going to trend kind
of along that ridge, so to speak. And

t hose -- that orographic lift only -- I'm
trying to remenber the figure. That only
rises to maybe 200 neters, whereas the
thermal s go way, way up. So raptors using
orographic lift are mgrating at | ower

el evations than raptors using thernmals. Does
t hat hel p?

It does. But your statenment had been that
the flight altitude decreases as the w nd
speed i ncreases. So how does that then
factor in?

(Foss) Ckay. As wi nd speed increases, these
thermal s break up because the wi nd ki nd of

bl ows them apart. So thernals really devel op
under fairly calmconditions. So that's the
rel ati onshi p between wi nd speed.

And what inport does that have on us

consi dering the turbine proposal? | nean,

if -- go ahead.

(Foss) Particularly with respect to gol den

eagl es which mgrate later in the season and

184
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are nuch nore apt to use orographic lift than
thermals. So they are flying at | ower
el evati ons than, for exanple, broad-w nged
hawks whi ch travel through New Hanpshire in
huge nunbers, but typically at very high
elevation. So it's a matter of the ri sk.

Q Does the speed of the wind, and therefore the
speed of the rotation of the turbines, create
a greater risk or a lesser risk to golden

eagles, in terns of collisions?

A (Foss) I"'mnot sure | understand the
questi on.
Q Are they -- are the gol den eagles any nore

likely to have a collision in high w nd
conditions or in low wnd conditions, or is

there no difference on wi nd speed?

A (Foss) | would really need to defer to ny
coll eagues in West Virginia on that. But I
believe that, in general, the stronger the

w nd, the lower they're flying.

Q And the lower they're flying, then that
I ncreases or decreases the risk of
collisions, if you know?

A (Foss) Well, if they're flying wwthin the
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rotor-swept zone, that would increase the
risk.

A few questi ons about comon ni ght hawks. You
had said in your supplenental testinbny, on
Page 3, that you would recommend mitigation
strategi es for common ni ght hawks. Wat

strategies are you aware of that m ght be

W se?

(Foss) W're actually still trying to figure
that out. But | think the major one woul d

be -- well, there would be two. One would be

If a pair of nighthawks was di scovered to be
nesting in the imMediate vicinity of the
tur bi ne pad, that once the young hatched, and
until the young di spersed, that turbine be
feathered or turned off during the period of
t he day when ni ght hawks are acti ve.

And what tine of day is that?

(Foss) Well, definitely dawn and dusk,
potentially through the night. But that's
research that needs to be done.

All right. And you said there were two.

What woul d be anot her strategy?

(Foss) Another would be trying to render the
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tur bi ne pads i nhospitable to ni ght hawk

nesti ng.

Q Have you ever heard anyone propose anythi ng

ot her than the gravel base that m ght be

hel pf ul ?

A (Foss) W' ve been di scussing all Kkinds of

possibilities, including the tarps that they

use on football fields. But we haven't quite
got that figured out yet. | nean, it depends
on what you're dealing with for a turbine pad

to begin wth.

Q Do peopl e ever create gravel bases somewhere

away fromturbines as a way to mtigate, to
encour age ni ght hawks, but sonewhere t hat
isn't in the danger zone near a turbine,
simlar to the sort of wetlands mtigation

that M. Stewart was nentioning the other

day?

A (Foss) | have no idea if that would work for
ni ght hawks.

Q You al so said, going back to gol den eagl es,
that you could mnimze the risk -- this is
on Page 5 of your direct -- that you could

mnimze the risk with a conbi nati on of
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conservation neasures and forns of

mtigation. What kind of mtigation were you
t hi nki ng of ?

(Foss) Well, there are a |lot of cutting-edge
formse of mtigation that are bei ng devel oped
right now for large birds of prey, including
usi ng radar to detect when |arge birds are
com ng and then contacting the operators to
shut down specific turbines. | don't think
we're quite at that |evel of sophistication
in New Hanpshire at this point. But possibly
there's -- there are scientists working on
nodel i ng the specific wnd conditions under
which these birds are mgrating. And there's
t he potential for identifying conditions
under which mgration is likely and
constrai ni ng turbines under those conditions.
And it's probably in your testinony. The

m gratory period for the gol den eagles, or |
guess let's do it in a broader sense, the

| arge birds of prey is what?

(Foss) well, for everybody it starts in
August and runs into Novenber. Col dens tend

to be |ater and are nore Cctober, Novenber.
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Q You al so recommended a change in the period

of time that clear cutting would be all owed.

A (Foss) | believe Fish and Gane al so

recommended that in their recent comments.

Q | have it here somewhere. You had said to

avoid tree clearing until after August 1st;

iIs that right?

A (Foss) Yes.

Q That was on Page 2 of your suppl enmenta

testinony. And the reason for holding off

until after August 1st is what?

A (Foss) Is to enable forest-nesting birds to

conplete their nesting cycle.

Q How early woul d that period of tine where

t here would be a noratoriumon cutting start,
in your view? |If it's going to end

August 1st, when do you think it woul d begi n?

A (Foss) Well, given nud season, it's generally

better to do harvesting in the fall, and in
many cases in the wnter when you're on
frozen ground and avoi ding soil conpacti on

and er osi on i ssues.

Q And at what point does the nesting cycle

begin that you'd want to -- | assune you' d be

189
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concerned about the beginning of the cycle
phase as well as the end.

(Foss) Depends on the species. | nean, if
you're a great horned ow -- but we're not
going to -- we can't worry about great horned
ow s.

I guess ny recommendati on would be to
start August 1st and then go as |l ong as you
can on frozen ground. | nean, by the tine
you're done with nmud season, your mgrants
are back and things are starting.

So when you say "done wth nmud season,” what
do you nean by that?

(Foss) That depends on the year. | expect
our local residents can be a better judge

when that occurs in that particular area than

. But March, for sure. |In sone years, |I'm
sure it runs well into April.
You also -- I'"'msorry to be junping around on

you. My notes are junping around on ne.

Al so back on gol den eagle m gration, you
had said on Page 7 of your direct testinony
t hat another way to mnimze risk would be to

curtail operations during daylight hours
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duri ng gol den eagle mgration periods; is
that right?
(Foss) Correct.
And so when you say "daylight hours,” do you
really mean sunup to sundown, or is there a
particular tine of day that's nore active?
(Foss) | would need to | ook at data on when
gol dens are starting in the norning and when
they're putting down at night, and that's not
sonething | can answer here.
Those are all ny questions.

CHAI RVAN | GNATI US:  Anyt hi ng
else fromthe Commttee?

Yes. Well, from M. |acopino,

questi ons.

| NTERROGATORI ES BY MR | ACOPI NO

Q

My first question, and it doesn't really
matter who answers it, just as |long as you
know, because | was surprised -- ASNH 3, the
map that you submtted as one of your
exhibits, it does not appear fromthat nmap
that the summt of Bald Mountain, at |east,
is in protected | and by conservati on easenent

or ot herw se. | s that correct?
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(Brown) | can clarify. There are two
distinct summts on Bald Mountain. So the
northern summt, which has the |oop trail as
part of its feature, that's the actual high
poi nt of Bald Munt ai n.

So where the designation of Bald Mountain is,
t hat would be at the southern summt?
(Brown) Yeah, the map's a little m sl eadi ng
in that way.

And that southern summt is not in
conservation | and?

(Brown) That is correct.

Ckay.

(Brown) At least it's not in New Hanpshire
Audubon conservati on.

But this map tries to designate ot her
conservation | and abutting your properties;
correct?

(Brown) | see that, yes. So it's not in
conservation, fromny know edge.

Ckay. Ms. Foss, early on in your testinony
t oday, you indicated that the U S. Fish and
Wldlife Services' nodel is one, for gol den

eagl e analysis, is one of a nunber of things
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that should be used in making a
det erm nati on. Did | understand that

correctly?

A (Foss) Yes.

Q You also then indicated that it was your

I mpression in this case that the Fish and

WIldlife Service only used the nodel.

A (Foss) That's ny inpression. | don't know

one way or the other.

Q Well, | was going to ask you. What did you
base -- what brought you to that i npression?
A (Foss) What brought ne to that inpression was

di scussions at the conference |I just returned

fromand in the -- I"'mnot sure if it's in
the e-nmail | have here. But in --
MS. MANZELLI : | believe it's

AVWE 43. Is that the e-mail, Susan?

MS. CEI GER  Yes.

MS. MANZELLI: Yeah. If you
want to refer to AVE 43, that's the Nystrom
e-mail .

W TNESS FOSS: |Is that the one
t hat includes the output fromthe nodel ?

MS. MANZELLI: Wiy don't you
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| ook at the exhibit.

(Foss) Yes. The fact that AWE 43 i ncl udes

t he out put fromthe nodel.

Ckay. But | nean, that exhibit includes

other, | don't know if they're called

criteria, but other things that were

considered by Fish and WIildlife Service as

well, doesn't it? | nean, didn't they al so

consi der their | and-based w nd energy

gui del i nes and. ..

(Foss) | would need to go back and. ..
(Wtness revi ews docunent.)

well, et ne -- | don't...

(Wtness revi ews docunent.)

(Foss) I"'m not aware of any other specific
criteri a.
Do you see the last full paragraph -- well,

second to the last full paragraph on Page 2
of the exhibit starts off, "According to ny
review, the ABPP prepared for AWE' s Antrim
W nd Energy Project is consistent with the
Servi ce's | and-based wi nd energy guidelines"?
(Foss) Right. That's the |and-based energy

gui del i nes.
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Land- based wi nd ener gy gui del i nes.

(Foss) Right, which is different fromthe
bal d and gol den eagl es guide. |'mjust
getting a little confused about which
docunent you're referring to.

So | guess your determ ne -- your
understanding is that those guidelines don't
addr ess gol den eagles at all.

(Foss) They do not address any specific --
any species specifically. They're nore
general gui deli nes.

Ckay. So that contributed to your inpression
that only the nodel was used to send this
e-mai |l out.

(Foss) That contributed to ny inpression,
yeah.

You al so nenti oned sonet hi ng about

di scussi ons at your conference in Denver.

Did you -- was Sarah Nystromthere, and did
you have any di scussions wth her about this?
(Foss) She was on the |list of people who were
to attend, but | never laid eyes on her while
| was there.

Al so, you indicated early on in your
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testi nony that you were concerned because
there was no reference to the common
ni ght hawk in the materials that you had

reviewed with respect to the project.

A (Foss) Correct.

Q Do you recall, in the Breeding Bird Survey,

seeing reports of incidental findings of the

comon ni ghthawk in that survey?

A. (Foss) | do. I'mpretty certain that there

were i ncidental observations.

Q Ckay. | think you indicated to Conm ssi oner

I gnatius that you were famliar wth the New
Hanmpshire Fish and Gane letter that is narked
as Commttee Exhibit 16, dated Cctober 26,
2012.

A (Foss) Yes.

Q That | etter contains what appears to be at

| east two specific, or naybe three specific
reconmendations to the Applicant with respect

to the common ni ght hawk.

A (Foss) Yes.

Q And | guess ny question to you is: Do you

beli eve that those recomendati ons woul d

resolve -- if they were nade conditions of a
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certificate of site and facility, would they
resol ve your concerns with respect to the

common ni ght hawk?

A (Foss) | believe so, yes.
Q Ckay. If | understand correctly, your own
assessnment -- and I'msorry. |'m going back

to the gol den eagl e agai n.

I guess your assessnent of the risk
factor to the gol den eagle was a "high" risk
factor; is that correct?

A (Foss) | would have put it "noderate." |
woul d not have put it at "high."

Q Ch, okay. Al right. So you would have the

sane opinion as the -- | think I"'mgetting ny

eagl es m xed up. Let nme just pull up AVE 43
again. |I'msorry. Sorry about that. It's
the Fish and Wildlife e-mail.
Ckay. Let nme ask you about each one.

Do you disagree with their assessnent -- is
your assessnent the same as theirs with
respect to gol den eagl es, that gol den eagl es
is a lowrisk?

A (Foss) No.

Q What i s your assessnent of the inpacts to

197
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gol den eagles or risk to gol den eagl es?
(Foss) | would rate it as "noderate."”

Ckay. They've put the bald eagle risk in the
"nmoder ate" category. Wat is your --

(Foss) | woul d concur.

All right. M. Brown, you indicated that you
did not believe there was sufficient data for
the Applicant's witnesses to nake a

determ nation that the Tuttle R dge was not a
| eading line. Do you recall that testinony?
(Brown) | don't know if that was exactly what
| was sayi ng.

Well, why don't you refresh ny nmenory,
because that's the way | understood it.
(Brown) | may need a little help with that.
But | was referring to one particular
question. Can anybody help with those
transcripts or --

Wl |, okay.

(Brown) If you could refer to that, "Il --

I don't have the transcript reference because
| was actually going off what you testified
to.

MS. MANZELLI: Wbuld you like
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the transcript reference?
MR | ACOPI NO.  Sure.
MS. MANZELLI: Ckay. Gve ne
a second.
MR | ACOPINO  Actually, it's
okay, Ms. Manzel |l
BY MR | ACOPI NO

Q Do you believe that Tuttle R dge is a |eading

i ne?

A (Brown) As | answered before, | said |
coul dn't nmake that determ nati on one way or
the other, but that many ridges wth that
sort of geography and direction can be
considered -- are considered | eading |ines.

Q Did you review the various pre-construction
studi es provided by the Applicant?

A. (Brown) Not to very much extent.

Q Ckay. Could you just give us a quick
definition of what a "leading |ine" or
"l eading edge” is? | think we do have it in
the record, but just for everybody's
refreshed recoll ection.

A. (Brown) If you want to say it better that I

can --
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A (Foss) A leading line is a geographic feature
that kind of guides mgrating birds. It
could be a | akeshore, such as the shores of
the Great Lakes; it could be a coastline; it
coul d be a ridgeline.

Q VWhat is it that makes them nore inportant?

A (Foss) In the cases of ridges, it's an area
where you get orographic lift as | descri bed
bef or e.

Q Ckay. And then, Ms. Von Mertens, | just want

to understand sonething. You used the term

"exenpl ary natural comunity."” And there is,
in fact, an exhibit that we have -- it's
ANE 6 -- which I'Il pull it up. [It's the

first supplenment to the application. And |
believe there's a letter fromthe New
Hanpshi re Natural Heritage Bureau, dated
August 2nd, 2012. D d you review that?

MS. MANZELLI: Excuse ne,
M ke. Where in the first suppl enent?

MR TACOPINO It's electronic
Docunent 5.

MS. MANZELLI: Thank you.

BY MR | ACOPI NO
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Q Did you have occasion to review that?

A (Von Mertens) | do renenber the concl usion

that there was no exenplary natural community

t her e.

Q And all 1 want to know is, when they're

t al ki ng about "exempl ary nat ur al
comunities,” are you using the sane
definition as then? O is this sonething
that's your own term nol ogy, or sonmebody

el se' s?

A. (Von Mertens) No. Thank you for asking the

question. | think it's a conbination. And I
t hink Sue Morse's testinony about wildlife --
it's a conbination of -- that's natura
community. The Natural Heritage Bureau, the
State, would define it in terns of species,
specifically ferns, spruce. There's nunbers
of plant communities. And |'ve broadened it
out nore to wildlife. And often plant
species relate to wildlife. But | have a

| ooser -- as a | ayperson, | have a | ooser

definition of it. Thank you.

Q So your understanding of the definition used

by the Natural Heritage Bureau is that
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exenpl ary natural communities does not apply
to wildlife?

(Von Mertens) It's a broader -- | would
broaden it out. | think that's the danger of
a | ayperson versus a credentialed naster's
Ph.D., that they're very specific with their
term nol ogy. And as you've noticed with
Forever Wld, |'m not.

And then | guess ny final question is

really -- and | think Ms. Foss nmmy be the
best person to answer this. [It's about this
"high elevation,” just the definition.
Sonebody, | think, said, is it spruce-fir is
the vegetation that characterizes "high

el evati on"?

(Foss) well, it depends on your -- it depends
on the context. But in New Hanpshire,

hi gh-el evati on spruce-fir is a specific
habitat type that's characterized by red
spruce and bal samfir.

Is it also characterized by other things

ot her than just the vegetation, though?
Soils and things like that? Aren't they all

part of the designation of "high el evation"?
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(Foss) You're tal king about high el evati on,
period, or high --

El evati on habitat or -- well, | shouldn't say
habitat, but -- well, that's why | asked you.
(Foss) The hi gh-elevation habitat that was of
concern wwth the G anite Reliable project,
which is kind of what | assune we're talking
about here, is inhabited by a particul ar
suite of wildlife species. And perhaps the
flagship species of that habitat is the

bi g- nose thrush, which was a maj or issue wth
respect to that application. The big-nose

t hrush does not occur this far south in New

Hanmpshire if that's what you're trying to get

at .

VWell, what |'"'mtrying to determne is

whet her -- | nean, we've had sonebody testify
that, in his opinion, this is high-elevation

habitat. And that wasn't ny understandi ng of
the definition of "high-elevation habitat"”
before | cane into this thing. And |I'm
aski ng you whet her or not you woul d say that
this area where this ridgeline is, Tuttle

Ri dge, fits wthin that definition.
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(Foss) Well, wait a mnute. | nean, "high
elevation" is arelative term |In the
context of Hillsborough County, which |I guess
is what we're tal king about here, that is
hi gh el evati on. However, with respect to the
species that we are typically concerned about
in the New Hanpshire high-el evation
spruce-fir context, it is not in that
cat egory.
Ckay. Thank you. | don't have any ot her
questi ons.
CHAI RVAN | GNATIUS: Al right.

Anything further fromthe Commttee? |f not,
Ms. Manzelli -- |I'msorry.

(Di scussi on anbng Subcomm ttee nenbers

off the record.)

CHAI RVAN | GNATI US:  Ms.

Manzel li, it's your opportunity for redirect.
| don't know how nmuch you have. |If it's very
short, | would recommend doing it with a --

if you need a quick consultation, that woul d
be fine. If it's going to be anything
| engthier, we nmay need to take a break.

MS. MANZELLI: Wwell,
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definitely not very short. |'mbetting
somewher e between 15 and 35 minutes. And
definitely do want a consultati on.

CHAI RVAN | GNATIUS: Al right.
I"lIl tell you 15 to 35 mnutes isn't going to
go over well wth nme, because it's hard to
imagine that that's all wthin our very
narrow st andards of what we all ow on
redirect.

So why don't we take a break.
Let's take a lunch break. Over that tine,
anything you can do to really focus your
questions and be certain that they are
appropriate as redirect, based on things that
have not already -- on things that energed
during the cross-exam nation, as opposed to
t hi ngs that you kind of w shed you'd asked
bef orehand and forgot to. Thank you. And

t hat goes to everyone. That wasn't -- that
sounded |li ke a dig against you. | didn't
mean it that way. So we'll take a break

until 2:00. Thank you.
(Wher eupon the lunch recess was taken,

and this MORNI NG SESSI ON ONLY ended at
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12:59 p.m, wth the hearing to resune in
a transcript to be filed under separate
cover so designated as "AFTERNOON SESSI ON
ONLY".)
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