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THE STATE OF NEW HAMPSHIRE
SITE EVALUATION COMMITTEE
Docket No. 2012-01
Re: Antrim Wind Energy, LL.C

APPLICANT’S OBJECTION TO
COUNSEL FOR THE PUBLIC’S MOTIONS FOR REHEARING

NOW COMES Antrim Wind Energy, LLC (“AWE?” or “the Applicant”), by and
through its undersigned attorneys, and objects to Counsel for the Public’s Motions for

| Rehearing filed on May 28, 2013 and June 3, 2013 by stating as follows:

1. On May 28, 2013, Counsel for the»Publio distributed a Motion for
Rehearing to the service list for Docket No. 2012-01. Motion for Rehearing (May 28,
2013) (“May 28 Motion”). The May 28, 2013 Motion was not publicly withdrawn, but it
also has not been posted on the Site Evaluation Committee’s website. On June 3, 2013,
Counsel for the Public distributed a second Motion for Rehearing in this docket. Motion
for Rehearing (June 3, 2013) (“Motion”). For the reasons set forth below, both motions
must fail.

2. As a preliminary matter, Counsel fér the Public’siMay 28 and June 3

‘motions are indistinguishable except that paragraph (3)(c) of the May 28 Motion
indicates incorrectly that a May 20, 2013 Hillsborough County Superior Court decision
voided the Applicant’s Agreement with the Town of Antrim. See Order on Petition j:or
Declaratory Judgment (May 20, 2013), attached hereto as Attachment A. The Order
voided the Payment in Lieu of Taxes (“PILOT”) agreement, as referenced in Counsel for

the Public’s June 3 Motion. The Applicant’s counsel asked Counsel for the Public via
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electronic mail whether one of the motions llad been withdrawn, and to date Counsel for
the Public has not responded to the inquiry, even though the May 28 motion states
significant and misleading factual €110t JAll references herein to the June 3 Motion
should be considered responsive to the n'early—identical May 28 Motion, unless otherwise
indicated.

3.7 - Counsel for;th'e Public'; s.l\:’/lot'ion ‘failsto .";direct attention to matters that
‘ have been overlooked or m1stakenly concelved in the ongmal decision,” Dumals v. State,
118 N.H. 309 3 11 (1978) (1nternal quotatlons orn1tted) and does not meet the standards
for rehearmg set forth in RSAs 541 3 and 4 or N H. Adrmn R. S1te 202. 29(d) The
Motion fails to explam how the Subcomrmttee ] dec1s1on was “unlawful, unJust or
unreasonable, or 1llegal in respect to Jurrsdlcuon authonty or observance of the law, an
abuse of discretion or arbitraryf,] unreasonable orcaprlcmus” and it further does not
“[s]tate concisely the factual ﬁndlngs, reasonlng or legal conclusion proposed by the
" moving party ” N.H. Admin. R. Site 2027 29(d). lnstead the Motion draws blanket
conclusions wrthout record crtatrons or legal support Counsel for the Pubhc s Motion
further fails to meet the standards set forth under the SEC $ rules by neglecting to seek
concurrence as required under N.H. Admin R. Slte 202.14(d), and omitting any statement
regarding his obligation to do the-same | |

4. | In substance, Counsel for the Pub.hc ﬁrst asserts that the Subcommittee
should not have made ﬁndmgs on the Apphcant .s technical and managenal capablhty.
Motion at § 3(a). Counsel for the Public’s claim is erroneous as a matter of law.
Under‘ RSA 162-H:16, IV(a), the Subcommittee must make a finding on whether an

“[a]pplicant has adequate financial, technical and managerial capability to assure
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construction and operation of the facility in continuing compliance with the terms and
conditions of the certificate.” RSA 162-H:16, IV(a). See Applicam"s Motion for
Rehearing and Motion to Reopen the Record (June 3, 2013) at 33-34 (asserting that the
Subcommittee had an obligation to make a finding regarding all of the elements in RSA
162-H:16, IV(a)).

5. Counsel for the Public’s second argument is a vague, unsubstantiated
assertion that the Subcommittee’s finding that the Applicant has technical and managerial
capacity is unsupported by the Record. Motion at § 3(b). This argument must fail
because the Subcommittee based its findings concerning the Applicant’s technical and
managerial capabilities upon record evidence, a summary of which is set forth in the
Applicant’s Post-Hearing Brief (Jan. 14, 2013) at 19-24. More specifically, the
Subcommittee properly found, based on the evidence before it, that “the Applicant’s team
does bring considerable experience to this Project,” and that Acciona, the manufacturer
responsible for installation and operation for five years, “is a world-wide leader in the
field of wind power generation.” Decision Denying Application for Certificate of Site
and Facility (May 2, 2013) at 35 (“Decision”), The Subcommittee found that the
relationship between Acciona and the Applicant is “routine in the industry” and the
combination of the Applicant’s experience and the relationship with Acciona provides
“sufficient evidence that [the Applicant] possesses the technical and managgrial
capability to construct and operate the facility.” IcZ.; see also 2/5/ 13 (Deliberations), AM
at 95:22-96:1 (statement by Subcommittee Chair during deliberations).

6. Counsel for the Public has provided no record evidence demonstrating that

the Subcommittee’s finding of technical and managerial capability under RSA 162-H:16,
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IV(a) was “unlawful, unjust or unreasonable, or illegal in respeqt to jurisdiction, authority
or observance of the law, an abuse of discretion or arbitraryf[,] ﬁnreasonable or
capricious.,” N.H. Ad-rnin.AR. Site 202.29(d). In these circumétances, Counsel for the
Public’s argument must fail.

7. Counsel for the Public’s third argument in the June 3 Motion ié that the
Hillsboréugh 'County Superior Court’s repent order regarding the Payment in Lieu of
Taxes (“PILOT”) agreement requires the Subcommittee to reconsidef its decision
regarding the Applicant’s technical and managerial capability. Motion at §-3(c). Counsel
for the Public does not expleﬁn how the PILOT is related to the Applicant’s ability to
construct and operate the facility under RSA 162-16, IV(a); .Furthef, Counsel for the
Public’s assertion that the Subcommittee “should have, but did not” consider the Superior
Court’s decision fails to recognize that the Superior Court’s May 20, 2013 order issued
long after the Subcommittee’s M.ay 2,2013 decision.

8. The PILOT is not relevant to the Appli-cant’s ability to assure construction
and operation of the facility in 'contiﬁuiﬁg compliance with the terms and donditions of
the certificate. RSA 1 62-H:16, 1V(a). The Subcbm.mittee did not rely on the PILOT to
draw any of its conclusions — the PILOT 1s not referencgd in a single section of the -
Decision describing the Subcommitteé’s deliberations or conclusions.” The only
references in the Decision to the PILOT are in the Subcommittee’s enunciation of party
positions. Decision at 16, 19-20, 40. Further, the Town of Antrim is currently in th¢
process of considering a new PILOT. See Meghan Pierce, Antrim Wind Project:

Developer. Offers to Eliminate 1 Turbine, New Hampshire Union Leader (June 4, 2013)
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available at http://www.unionleader.com/article/20130605/NEWS05/130609684 (last

visited June 5, 2013). As a result, Counsel for the Public’s arguments are inapposite.

9. Finally, as indicated above, Counsel for the Public falsely asserts in the
May 28 Motion that the agreement with the Town of Antrim has been voided, which is
factually incorrect. See Order, Attachment A. As a result, Counsel for the Public’s
arguments in paragraph (3)(c) of the May 28‘ Motion regarding the impact of the Court’s
order are erroneous and therefore should be disregarded. |

WHEREFORE, in view of the foregoing, the Applicant respectfully requests that
the Committee:

A. Deny Counsel for the Public’s May 28, 2013 Motion for Rehéaring;

B. Deny Counsel for the Public’s June 3, 2013 Motion for Rehearing; and

C. Grant such further relief as it deems appropriate.

Respectfully submitted,
Antrim Wind Energy, LLC
By its Attorneys, -

Orr and Reno, P.A.

One Eagle Square

P.O. Box 3550

Concord, NH 03302-3550
603-224-2381

By /& 40 Mo
Susan S. Geiger —
sgeiger(@orr-reno.com
Rachel Aslin Goldwasser
reoldwasser@orr-reno.com

Dated: June 7, 2013
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Certificate.of Service

‘_—"
I hereby certify that on this 7° day of June; 2013, a copy of the foregoing
Objection was sent by electronic mail or U.S. Mail, postage prepaid, to persons named
on the Service List of this docket, excluding Committee Members.

© . Susan S. Geigeiru-

1017092_1
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Attachment A

THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH
SUPERIOR COURT

Hillsberough Superior Gourt Northern District Telephone: (603) 668-7410
300 Chestnut Street TTY/TDD Relay: (800) 735-2064
Manchester NH 03101 hitp:/iwww.courts staté.nh.us

: May 21, 2013
ROBERT WILLIAM UPTON, I fy

UPTON & HATFIELD LLP

23 SEAVEY STREET

PO BOX 2242

NORTH CONWAY NH 03860

___Case Name: Gordon Allen, et al v Town of Antrim Board of Selectmen
Case Number: 216-2012-CV-00655

You are hereby notified that on May 20, 2013, the fallowing drder was entered:
RE: PETITION FOR DECLARATORY JUDGMENT:

See copy of order attached - Garfunkel, J.

John M. Safford
Clerk of Court

- (539)

C: John J. Ratigan, ESQ

< M

| NHJB-2012-DFPS (Q7/0172011)



STATE OF NEWHAMPSHIRE
HILLSBORQUGH 88, SUPERIOR COURT
NDRTHERN DISTRICT : -
Gordon Alien, Mary Allen Charles Levesque, o
Jancle Longgood and Matha F’mello
V.

Town of Antrlm Board of Se!ectmen

Dacket No 2012 cv 00655

ORDER.ON PETITION FOR DECLARATORY JUDGEMENT -
The petitioners, Gordon Allen, Mary Allen, Charles Levesque, Janice Longgoad
nd Martha Pinello, seek to void a Payment in Lieu of Tax (‘PILOT") Agreement entered
into between the respondent, Town of Antrim Board of Selectmen (the “Board”) and
Antnm Wmd Energy LLC (“Antrim Wind"), under the Right-to-Know law, RSA 91-A. The
respondent objects, contendmg that the Right-to-Know law does not apply to
negotiations and meetmgs concerning the Board and PILDT Agreaments The court
held a hearing on April 10, 2013, during which former Antnm Selectman Eric Tenney
(“Tenney”), Antrim Administrative Assmtant Galen Stearns (“Stearns ) and petttmner
| Mary Allen testified. After consideration of the pleadings, arguments, teshmony‘
exhibits and applicable law, the court finds and rules as follows. .
| Background |
The Right-to-Know violations for which the petitioners cofnblaiﬁ arige out of
negotiations between the Board and Antrim \Niﬁd, regardihg the construction of a wind

facility in Antrim, New Hampshire. Specifically, Antrim Wind and the Board entered into



non-public, noticed and unnoticed meetings during which a PILOT Agreement was
discussed. OnJune 20, 2012, the Board held a public healring and approved the PILOT
Agreement. The Board does not dispute that numerous fhoticed and unnoticed,
nonpublic ‘meetings were held with Ant?im Wind concerning the PILOT Agreement. .

For example, Galen Stearns, Antrim's Town Administrator during the PILOT
Agreement, -teatiﬁéd that based on the advice of tdwn counsel, he belrie'ved the PILOT
Agreement meetings were not subject to the requirements of the Right-to-Know law.
Stearns believed that, under the aegis of the attorney-client privile_ge, unnoticed,
nohpublic meetings were permissible as iong as town counsel was pre;.sent. Stearns
also believed that he was only required to issue notice of non-public PiLOT‘Agreement
meetings when town cou nsel was not preseht.

As é result, Stearns testified that he posted notice of a non-public March 7, 2011,

Board meeting with Antrim Wind under exemption RSA 01-A:3 1, a & d.' However,

T RGA 91-A:3, Il states in pertinent part:
" Only the follawing matters shall be congidered or acted upon in nonpublic session;

(a) The dismissal, prorotion, or compensation of any publi employee or the
. disciplining of such employee; or theinvestigation.of any charges against him’
or her, unléss the employee affected (1) heis a right o, a meeting and (2)
requests that the meeting be-opén, in which case the request shall be .
granted. ' '

(c) Matters which, if discussed in public, would likely affect adversely the
reputation: of any ‘person, other, than & member of the public body itseif,
WSS such person requests.an open meéting, This examption shall éxtend
to any. application for asaistance; or'tax abatement or waiver of a fee, fing; or
other levy, if based:on inability to' pay: o poverty of thee applicant.

Vet

(d) Consideration of the acquisition, sale, or lease of real or parsonal property
which, if discussed in puplic, would likely benefit a party or parties whose
interests are adverse to those of the general community,



Tenney, 8 Selectman during the‘ PiLOT'Agreement'negotiations. tes_fiﬁed that the March
7,201 meet!ng did not fall under exemptlon RSA 91-A: 3, Il, a & d. Rather, this
~ exemption apphed to an unre!ated issue at the meetmg, in Whlch the town was |
canmderlng purchasmg an: aasement g

' Stearns further testified that the non-publlc August 24 2011, meatmg concermng

this August 24, 2011, meeting with Antrim Wmd was posted as a non—pubhc meetmg

. under: exemptlen RSA 91-A! 3 ll ] because he belteved this prowsmn was apphcable as
‘t mvolved taxation, " However, Stearna agreed wnth the petutuoners ccunsel that the
PILOT Agreement did not mvotve An’trlm Wlnd 5 mabihty to pay taxes under. RSA 91-

A3 1, c. L ey

| Tenney testified that the August 24 2014, pmbably did not meet RSA Q1-A:3 i,
¢'s naqmrements but based on town counsel’s advice the Board behevad the PlLOT
Agreement negntnatmns could be conducted in nnn -public meetings. Generally at these
non-pubhc meetmgs Tenney testified, the Board received a “bmad outhne of what
Antrim Wmd thcxught the value of the pro;ect would be, mcludmg genera! terms but not
mcludmg balance sheets or prof’ it and loss statements Tenney further testified that the
information receuved at the non-pubhc meetmgs wa3 used in formulatlng the final PILOT
Agreemem |
Acc:ordmg o Stearns in addi’non to the March 7 2011 and August 24, 2011 ,1
meetlngs, the Board held. four othar unnc»tuced rnon-public meetmgs concermng the
F‘ILOT Agreement on June. 21, 2011; October 25, 2011; February 15 2012 and May 9,

2012 bék;aUSe town counsel was present At these meetmgs Antnm Wmd was also



present, Stearns also testified that there were meetings attended by him, Selectmen
Webber and Antrim Wind concerning the deccimmissiohing of the project and cost of
construction, |

At the hearing, town counsel represented tov'the court that it was his advice upon
which the town ré_lied in holding the PILOT Agreement meetings with Antrim Wind in
ndnpublic sessions.

Analysis

The petitioners allege thatithe. noticed and. unnoticed, nonpublic meetings between

the Board and Antrim Wind, consti{ute a violation of RSA 91-A New Hampshire’.é Right-to-

Know law. As a result of this purported vnolatmn the petmuners seak an order from thls

court invalidating the PILOT Agresment, assessing attomey S fees and costs and requmng '

the Board to recelve remedial training on the Rtght—to-l(now law. The respondent objects
and contends that RSA 72:74 allows for non-public meetings when the Board is
considering a PILOT Agreement.

1. Right-to-Know Violation
The Board must comply with the requirements of the Right-to-Know law. See RSA

01-Ac1-a: Carter v. City-of Nashua, 113 N.H. 407, 414 (2001). Accordingly, all Board

meetings must be open to the public and recorded unless an exemption applieé. RSA

72:74 provides in pertinent part that “[tlhe owner of a renewable generaticn’facility and the

goveming body of the municipality in which the facility is located may, after a duly noticed

. public hearing, enter into & voluntary agreement to make & payment in lieu of taxes.”
The interpretation of a statute is a matter of law. Goodreault V. Kleeman, 158

N.H. 236, 252 (2009). The court will consider the statute as & whote and construe the

language in accordance with its plain and ordinary meaning. Id. If the statute's




[N P

- language is plain and unambrgueus, the court: need not look beyond itfor further
| indication of legislative mtent and wrlt ot c:onerder what the legaeteture might have said
- or edcl language that the legislature did not see fi i t to include. 1d. at 253. By contrast, if
the statute is embrguous the court will look tn the legrelatlve hretery to a:d its. anetyele
id. |

"Our geel is fo apply statutes in llght of the Iegteleture 8 mtent in enectmg them,
end in lrght of the pelu:y eought to be advanced by the entrre statutory echem 1d.
(quotetion omrtted) tn hght of the etetutery purpeee of “eneur[mg] the greateet peeerbte
pubhc eccess to rec:orde ef publre bedree and therr ecceuntabrlrty to the people,
RSA 91-A 1 (200'1) the provierone in the Rrght-tn Knew law favoring drecleeure willbe -

conetrued broadly whrle the prowerone cxtmg exemptrone will be construad narrowly.

Lemv v. N.H. Pub Utzls Cemm o, 152 N H. 106 108 (2005)
| Nethmg in RSA 91-A 3, ll or R3A 72 74 exempts’ PILOT Agreements from the
Right-to-kxnow law. Contrary to the respondent's contention, the plain lenguage of RSA
72 74 eupports thre eoncluerun Furthermore, as the reepondem concedee, none of the
exemptrons in RSA 91-A 3 epply to the reepondente ‘Thus, the court ﬁnde the
reepondent vroteted the nght-to-Know Iaw by entenng into non-public meetmge wrth
Antnm thd for the PlLOT Agreement on the numereus occasions detailed above,
2 Romedies |

The R:ght—to’Knew law, if violated, provrdee for three possible remedies: (1) an
award of reaseneble costs and. attorney s fees, RSA 91-A 8, I; (2) an arder vmdtng
ac:tlan teken by a publrc body or agency, if the sircumstances Juettfy such mvalrdetren,

RSA 91-A8, It; and (3) an injunction, RSA 81-A:8, lil. The petrtrenere seek to have the



F'ILO_T Ag.reem.ent invalidated, request attorney’s fees and costs and for the court to
order the respondent to seek remedial training on the Right-to-Know Law.

| The court .GRAN"ES thg petitioners’ request to void the PILOT Agreement. As
discussed above, the Board conducied numerous nqti_ced and unnoticed, non-public
meetings while negdtiaﬁng the PILOT Aéréemen't. These méeti,ngs contravened the
fundamental purpose of thi; Right-to-Know law’s goal of transparent and open

government, Accordingly, the court finds voiding the Agreement islwa'n}anted to redress

tﬁe Right-to-Know violations. Seg Lambert v, Belknap County Convention, 157 NH
375, 382 (2008). |

However, the court DENIES the petitionéfs’ request to assess attorney's fees
and costs agaiﬁst the respondent. RSA 91-A:8, | expressly states that in order to asses
attorney’é fees and costs, the court must first find that “the pﬁblic body, public agency,
or person knew or shaqid have known that the conduct engaged in was in violation of
this c:hapfer ... ." Here, Stearns and Tenney testified that they believed the hearings
did not have to be prlic based on the advice of town counsel. Moreover, at the
hearing, town counéel agreed thé{c it was his advice regarding RSA 72:74 upon which

the town relied. See Voelbel v. Town of Bridgewater, 140 N.H. 446, 448 (1995)

(overturning award of attorney’s fees when selectmen. acted inv good faith, relied on town

~ counsel's advice and the Right-to-Know violation was not obvious, deliberate or willful).

Accordingly, the court finds the Board did not knowingly engage in the Right-to-Know

violation and therefore DENIES the petitioners’ raquest for attorney's fees and costs,
The court also DENIES the petitioners’ réq.uest to order the respondent to

receive remedial training on the Right-to-Know law, As explained above, the selectmen



relied on town counsel's advice regarding appliqationrof the Right-to-Know law. Tenney
- and Stearns both demoﬁéﬁated an éwa'féhééé of lthefRigﬁf-tQQKnow law’s fequirements
and gxiamﬁtioris during their testimony. "l'.hus;vthe court finds that rémegi‘ial_t‘raiﬁihg is
unnecéééé?y becauge the fGWn’s"errbr'rgsulted from its reliance on fown counsel's |
' incorrect advice. | -

SO ORDERED.

May 20, 2013 ALl = B
~' David A, Garfunkel
Presiding Justice



