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P R O C E E D I N G 

CHAIRMAN BURACK:  Good morning, ladies

and gentlemen.  My name is Tom Burack.  I serve as

Commissioner of the Department of Environmental Ser vices,

and I also serve as Chair of the New Hampshire Site

Evaluation Committee.  I will be the Presiding Offi cer in

the matter scheduled before the Committee today.  W e are

here today for a public meeting of the New Hampshir e Site

Evaluation Committee.  The Site Evaluation Committe e is

established by RSA 162-H.  The membership of this

Committee includes the commissioners or directors o f a

number of State agencies, as well as specified key

personnel from various State agencies.  

At this point, I would like to ask the

members of the Committee who are present at this me eting

to introduce themselves.  And, following the

introductions, I will ask Amy Ignatius, Chairman of  the

New Hampshire Public Utilities Commission, to condu ct a

brief process by which the PUC Commissioners will

designate a PUC engineer to participate in this

proceeding.

But, first, let us turn to the

introductions, starting to my far right.  

DIR. STEWART:  Harry Stewart, Water
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Division Director, Department of Environmental Serv ices.

DIR. WRIGHT:  Craig Wright, Acting

Director for the Air Resources Division, Department  of

Environmental Services.  

DIR. MUZZEY:  Elizabeth Muzzey, Director

of the Division of Historical Resources in the Depa rtment

of Cultural Resources.  

DIR. NORMANDEAU:  Glenn Normandeau,

Director of Fish & Game.

CMSR. BRYCE:  Phil Bryce, Director of

Parks and acting Commissioner of the Department of

Resource and Economic Development.

CMSR. SCOTT:  Bob Scott, Commissioner

with the New Hampshire Public Utilities Commission.

VICE CHAIRMAN IGNATIUS:  Amy Ignatius,

Chairman of the Public Utilities Commission.  

CMSR. HARRINGTON:  Mike Harrington,

Commissioner with the Public Utilities Commission.

DIR. SIMPKINS:  Brad Simpkins,

Department of Resources and Economic Development.  

MR. KNEPPER:  Randy Knepper, Safety

Director for the New Hampshire Public Utilities

Commission.

MR. DUPEE:  Brook Dupee.  I represent
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the Department of Health and Human Services.  

DIR. HATFIELD:  Meredith Hatfield,

Director of the Office of Energy and Planning.

CHAIRMAN BURACK:  Thank you all very

much.  To my immediate right is Michael Iacopino, w ho

serves as legal counsel to the Committee for purpos es of

this proceeding.  And, now, I'm going to turn thing s to

Chairman Ignatius.

VICE CHAIRMAN IGNATIUS:  Thank you very

much.  There is a requirement under the statute tha t, when

the full Site Evaluation Committee is sitting on a

proceeding, that there be a Staff engineer designat ed by

the Commissioners of the Public Utilities Commissio n to

participate in that proceeding.  And, so, this is a  matter

just for the three PUC Commissioners here.  I would  move

that we designate Randall Knepper, who is the Direc tor of

our Safety Division and is an engineer, to serve as  the

engineer on this docket.  

CMSR. HARRINGTON:  I'll second the

motion.

VICE CHAIRMAN IGNATIUS:  All right.  All

in favor?  

(PUC Commissioners indicating "aye".) 

VICE CHAIRMAN IGNATIUS:  Any opposed?  
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(No verbal response) 

VICE CHAIRMAN IGNATIUS:  All right.

Thank you very much.

CHAIRMAN BURACK:  Thank you.  Thank you,

Chairman Ignatius.  I note that we have the necessa ry

quorum of the Committee to conduct our business her e

today.

The agenda for today's public meeting

includes two matters.  In Docket Number 2012-04, we  will

consider the Petition of Timbertop Wind I, LLC, to

exercise the Committee's jurisdiction over the

construction and operation of a wind energy facilit y

consisting of five Siemens SWT turbines, each havin g a

nameplate capacity of 3 megawatts, for a total name plate

capacity of 15 megawatts.  

In Docket Number 2010-01, we will

consider issues raised by the Town of Rumney and Ja mes

Buttolph, an intervenor, raising concerns associate d with

the construction of the Facility under a Certificat e for

Site and Facility with Conditions granted to Groton  Wind,

LLC, on May 6, 2011.

We will begin with Docket 2012-04, the

Timbertop Wind matter.  And, I would note that in a n

e-mail distributed this past Friday by Attorney Iac opino
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at my request, we notified the parties that we do n ot

expect to reach the second matter until 11:00 a.m. or

later.  I will open the Timbertop matter with a bri ef

summary here in just a moment.  Before doing so, I just

want to ask and remind folks if they would please e ither

turn off or mute their cellphones, put them on vibr ate,

whatever you need to do, so that we don't have

interruptions of the proceeding.  Thank you.

Turning now to introduce the Timbertop

Wind matter.  On December 21, 2011, Timbertop Wind I, LLC,

filed a Petition for Jurisdiction requesting the Co mmittee

to assert its jurisdiction over the siting, constru ction,

and operation of a wind energy facility it plans to

construct and operate on Kidder Mountain, in the To wns of

Temple and New Ipswich, Hillsborough County, New

Hampshire.  The facility, as currently configured, will

consist of five Siemens SWT wind turbines, with two  of

them being constructed and operated in New Ipswich and

three of them being constructed and operated in Tem ple.

Each term will have a nameplate capacity of 3 megaw atts,

for a total nameplate capacity at the facility of

15 megawatts.

The Petitioner proposes to interconnect

the Facility to the Public Service Company of New
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Hampshire distribution circuit number 3235.  Ultima tely,

the Petition asserts that the Facility will have a

nameplate capacity of more than 5 megawatts, but le ss than

30 megawatts, and request that the Committee exerci se

jurisdiction over the siting, construction, and ope ration

of this Facility pursuant to RSA 162-H:2, Section X II.

Pursuant to RSA 162-H:2, Section XIII, a

wind energy facility is considered to be a "Renewab le

Energy Facility".  A Renewable Energy Facility that  has a

rated nameplate capacity of at least 30 megawatts i s

automatically subject to the provisions of RSA 162- H and

the jurisdiction of the Committee.  RSA 162-H:2, Se ction

XII, also provides that a Renewable Energy Facility  with a

nameplate capacity of less than 30 megawatts, but g reater

than 5 megawatts, may be subject to the Committee's

jurisdiction either through a petition process or o n the

Committee's own motion.  In this docket, the Petiti oner

filed a Petition requesting that the Committee vote  to

exercise jurisdiction over the facility.

In support of its request the Petitioner

points to the following factors:  (1)  The exercise  of the

jurisdiction by the Committee over the Project will  allow

the Petitioner to undergo one review process, as op posed

to two different reviews by two different towns, na mely
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New Ipswich and Temple.

And, second, the Towns of New Ipswich

and Temple are not properly equipped to address the  issue

of siting, construction, and operation of the Proje ct,

given that their Renewable Energy Ordinances are no t

consistent with the findings and purposes set forth  in RSA

162-H:1.  Specifically, the Petitioner asserts that  the

respective Towns' Ordinances (a), and, again, I quo te

here, "incorporate standards inconsistent with SEC

precedent and set limits that the Legislature has d eclared

unreasonable for small wind energy systems."  And, (b)

"impose unwarranted standards with respect to sound

limits, setbacks, and certain environmental impacts ."  

Notice of this hearing was issued by the

Committee on January 18, 2013.  The notice was post ed on

the Committee's website.  Notice was published in t he

Union  Leader , a newspaper with statewide circulation, on

Friday, January 25, 2013, and in the Monadnock Ledger

Transcript  on January 29, 2013.  A display advertisement

noticing this hearing was also published in The Tel egraph

on January 28, 2013.  The affidavits attesting to

publication were filed with the Committee on Januar y 31,

2013.

The notice of this hearing designated
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the date of February 8th, 2013 for the filing of Mo tions

to Intervene in the proceeding.  A Joint Petition t o

intervene from the Boards of Selectmen of the Towns  of New

Ipswich and Temple was filed with the Committee on

January 25, 2013.  The Towns urge the Committee to grant

them status of intervenors in this docket.  Specifi cally,

the Selectmen assert that the Committee should gran t them

the status of intervenors because (a) the Petition will

impact the rights and interests of the Towns of New

Ipswich and Temple, as represented by their respect ive

Select Boards, and (b) the interests of justice and  the

orderly and prompt conduct of the proceedings would  not be

impaired by the intervention.  The Committee did no t

receive any objections to the Towns' Joint Petition  to

Intervene.

On February 5, 2013, the Committee also

received a Motion to Deny or Dismiss Petition filed  by the

Boards of Selectmen of the Towns of New Ipswich and

Temple.  As to its request to dismiss the Petition,  the

Selectmen state that the Petition failed to assert why the

Committee's intervention is "required" to accomplis h the

purposes of RSA 162-H, as opposed to "merely advant ageous

or convenient for its own purposes."

Ultimately, the Boards of Selectmen
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state that the Committee's intervention is not requ ired,

given that the respective Towns' Ordinances allow t he

Petitioner to request variances and, upon approval,

construct and operate the Facility without the Comm ittee's

intervention.  Finally, the Selectmen urge the Comm ittee

to dismiss the Petition because the Petitioner fail ed to

provide an adequate statutory and factual basis for  the

Committee to make a jurisdictional ruling under New

Hampshire Code of Administrative Rules Site 203.01.

On February 14, 2013, the Petitioner

objected to the Towns' Motion to Dismiss and filed

additional information pertaining to the proposed

facility.  The Petitioner argues that dismissal is

inappropriate and that the information provided to the

Committee is more than sufficient to state a claim and

permit the Committee to proceed.

On February 8, 2013, as Chairman of the

Committee, I forwarded a letter to Attorney General

Delaney inviting him to appoint counsel for the pub lic in

this docket.  On February 14, 2013, the Attorney Ge neral

appointed Senior Assistant Attorney General Peter R oth as

Counsel for the Public.  On February 14, 2013, Mr. Roth

filed a response to the Petition.  In his response,

Counsel for the Public asserts that the assumption of
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jurisdiction by the Committee is inappropriate and

inconsistent with the findings and purposes of RSA

162-H:1.

As always, the Committee accepts written

public comment through the conclusion of any procee ding.

In this case, the Committee has received some writt en

comments, and will continue to receive written comm ents

throughout the pendency of this matter.  These writ ten

public comments are best directed to me as Chairman  of the

Committee, care of Jane Murray, Secretary to the

Committee, and she will see to it that they are pro vided

to all the Committee members who are sitting on thi s

matter.

Because of the quasi-judicial nature of

proceedings before the Site Evaluation Committee, a nd to

avoid any potential for ex parte communications, I must

request that all parties having an interest in thes e

proceedings, including the Petitioner, all interven ors,

Counsel for the Public, and members of the public a nd the

press, direct all written submittals to Jane Murray ,

Secretary to the Committee, and that any other nece ssary

communications outside of this hearing that they wi sh to

have with the Committee be directed through Attorne y

Michael Iacopino, and that all these parties refrai n from
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communicating directly with any members of the Comm ittee

regarding any matters now pending or reasonably

anticipated to come before the Committee.

The matter before the Committee today is

to determine how we will proceed with respect to th e

Petition.  More specifically, the Committee is call ed upon

to determine whether it will exercise jurisdiction over

the Facility.  The authority for the hearing is RSA

162-H:2, Section VII(g) and Section XII.  Pursuant to the

statute, the Committee's determination of whether t o take

jurisdiction over this matter will ultimately be gu ided by

the findings and purposes set out in RSA 162-H:1.

Before I take appearances, I wish to

advise the Committee and the parties that, in my ca pacity

as Presiding Officer, I have determined, pursuant t o New

Hampshire Code of Administrative Rules Site 202.11,  that

the Joint Petition to Intervene filed by the Towns of New

Ipswich and Temple will be granted.  Each town is c learly

affected by and has a substantial interest in the o utcome

of this proceeding.

We will begin by taking appearances in

this matter.  Thereafter, we will allow the Petitio ner the

opportunity to describe the Project and explain the  basis

for the Petition, and the manner in which it believ es the
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Committee should proceed.  We will then allow the T owns

the opportunity to state their position through the ir

counsel and how they believe the Committee should p roceed.

We will then turn to Counsel for the Public for a s imilar

presentation.  When the parties have concluded thei r

presentations, we will entertain questions from the

Committee.  At that time, if there are any members of the

public who are not otherwise represented by counsel , we

will provide them with an opportunity for brief com ments

to the Committee.  Thereafter, the Committee will

determine how it should proceed on the pending Moti on and

the Petition for Jurisdiction.

I would ask all the parties to please

remember that all of our hearings are recorded verb atim by

the court reporter.  So, please do not interrupt or  speak

over another speaker.  I would ask all parties and

Committee members to remember to speak clearly and to use

the microphones.  Also, I would request that all pe rsons

in the room, as I mentioned before, silence their c ellular

telephones.  

But let us now proceed to take

appearances.

MR. GETZ:  Good morning, Mr. Chairman,

members of the Committee.  I'm Thomas Getz.  I'm a member
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of the law firm of Devine, Millimet & Branch.  And,  I'm

here this morning representing Timbertop Wind.  And , with

me this morning is Adam Cohen and Paul Harris, from

Timbertop.

CHAIRMAN BURACK:  Thank you.

MR. RICHARDSON:  Good morning, Mr.

Chairman.  Justin Richardson, with the firm of Upto n &

Hatfield, here on behalf of the Towns of Temple and  New

Ipswich.  With me here at counsel table, I have Mr.  John

Kieley, who's the Chair of the Temple Board of Sele ctmen,

and Elizabeth Freeman, who is the Vice Chair of the  New

Ipswich Planning Board.  And, should the Committee wish to

ask any questions to them, they're both available t o

answer any questions about their respective towns, as the

opportunity arises.  There's numerous other

representatives that are here.  I couldn't tell you  all of

their names.  But, if you'd like to recognize them or have

any other questions about particular individuals, t hey are

here for the Committee.

CHAIRMAN BURACK:  Thank you, Attorney

Richardson.  Attorney Roth.

MR. ROTH:  Good morning, Mr. Chairman,

members of the Committee.  I'm Peter Roth, from the

Department of Justice, Office of the Attorney Gener al, as

         {SEC 2012-04} [Public Meeting] {02-19-13}

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    17

Counsel for the Public.

CHAIRMAN BURACK:  Thank you, Attorney

Roth.  Attorney Getz, please proceed.

MR. GETZ:  Thank you, Mr. Chairman.  As

explained in the Petition for Jurisdiction filed on

December 21 by Timbertop, the Company seeks to cons truct a

15-megawatt wind facility in New Ipswich and Temple .

Timbertop believes that SEC jurisdiction over its P roject

is necessary because, number one, the ordinances ad opted

in New Ipswich and Temple do not maintain the balan ce

between the environment and the need for new energy

facilities contemplated in RSA 162-H:1.  

Number two, proceeding in the two towns

would lead to undue delay.  

And, number three, proceeding in the two

towns would not resolve all environmental, economic  and

technical issues in an integrated fashion.

The Towns and Counsel for the Public ask

the Committee to dismiss the petition, and Timberto p

replied to those filings on February 14.  I won't g o into

length at this time repeating the numerous argument s made

in the Petition for Jurisdiction and the responses filed

on February 14.  But I would like to address this m orning

why Timbertop's request is properly before you and why the
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Motions to Dismiss should be denied.

With respect to why the request is

properly before you, in the Antrim case, in the

jurisdictional order issued August 10, 2011 in Dock et

2011-02, the Committee said that "its review of the  issue

of jurisdiction is limited to the determination of whether

the exercise of such jurisdiction is consistent wit h the

findings and purpose set forth in RSA 162-H:1, as o pposed

to the comprehensive review that is required for th e

issuance of the Certificate of Site and Facility."  So,

two very different decisions that need to be made w ith

respect to jurisdiction, in the first instance, and  with

respect to a certificate at a much later point in t ime.

In addition, the Committee said in that

order that it "does not require a detailed descript ion of

the Project to decide whether the exercise of juris diction

over the Project is consistent with the findings an d

purpose articulated in 162-H:1.  The issue of the

Committee's jurisdiction is ripe for adjudication a s long

as the Committee has sufficient facts to determine whether

the exercise of its jurisdiction is consistent with

162-H:1."  The Committee then went on to list infor mation

it had received as evidence during that proceedings .

Timbertop contends that the information described i n its
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Petition for Jurisdiction, and which it documented last

week, meets the Committee's standard.

In the Antrim decision, the Committee

said that "While the information received by it doe s not

compare to the extensive permitting documents and

engineering drawings that normally accompany an

Application for Site and Facility, it is neverthele ss

adequate to make a determination as to whether or n ot the

Committee should assert its jurisdiction and requir e the

filing of a detailed application."

So, Timbertop's position has three

parts.  First, that Timbertop describe sufficient f acts in

its petition to merit a hearing.  Secondly, that th e

documents filed on February 14th will provide the

requisite evidence for the Committee to make a deci sion on

jurisdiction.  And, thirdly, that the position of

Timbertop is that the evidence is adequate for the

Committee to make a determination whether the Commi ttee

should assert jurisdiction.

So, on that -- on those grounds,

Timbertop contends that the Motions to Dismiss shou ld be

denied, because Timbertop has stated a claim on whi ch

relief can be granted.  Now, there is a -- that's w hat

gets Timbertop into the door and before you and mer its a
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hearing.

There is a second part of getting the

information on the record in a way that the Committ ee can

make a decision about jurisdiction.  As was done in  the

Antrim case, there was hearings and testimony.  And , what

you see on Page 20 of the Antrim jurisdictional ord er is a

list of all of the things that were admitted into e vidence

and formed the basis for the decision on jurisdicti on.

It's our position that you -- that full list is not  really

required, that there -- that we have comparable

information that we've already provided, which just  needs

to be entered into the record.  But the burden, in terms

of facts that need to be asserted to start a case o n

jurisdiction, is really much less than what was act ually

provided to you in the Antrim case.  And, I also no te that

the statute really doesn't speak to the issue of

brightness.  As a practical matter, we agree that t he

Committee should have a good basis for concluding t hat

this is a real project, in lay terms, that this is not

just a mere concept.  And, we think that Timbertop has

proven that and can prove that it is a real project , and

not a mere concept, that you could -- should consid er our

Petition for Jurisdiction.

So, next, I would like to turn to why we
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believe the Motions to Dismiss should be denied.  R SA

162-H:2, XII, defines a "renewable energy facility"  to

include projects smaller than 30 megawatts, but at least

5 megawatts, and the Project before you today is pl anned

to be 15 megawatts.  The provision also says that i t's a

project "which the Committee determines requires a

certificate, and consistent with the findings and p urpose

set forth in 162-H:1."

Timbertop's position is that a

certificate is required because jurisdiction at the  town

level is not consistent with the purposes and findi ngs of

162-H:1.  And, I briefly addressed that at the begi nning

of my remarks.  But I'd like to point you to the

Committee's decision in the LaFlamme/Jones case, or

referred to sometimes as the "Clean Power Developme nt

case", which was -- the jurisdictional order in tha t

proceeding was issued April 7, 2010, in Docket 2009 -03.

And, on Page 7, in addressing the legal standard fo r

requiring a certificate, the Committee said that it  "must

determine whether a certificate is needed to:  Main tain a

balance between the environment and the need for ne w

energy facilities in New Hampshire; avoid undue del ay in

the construction of needed facilities and provide f ull and

timely consideration of environmental consequences;  ensure
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that all entities planning to construct facilities in the

state be required to provide full and complete disc losure

to the public of such plans; and, ensure that the

construction and operation of energy facilities are

treated as a significant aspect of land-use plannin g in

which all environmental, economic, and technical is sues

are resolved in an integrated fashion."

The order goes on to say: "In

considering whether the project will require Commit tee

review and a Certificate of Site and Facility, the

Committee must consider the foregoing purposes of t he

siting statute.  If the Committee finds that review  is not

necessary to achieve the goals of the statute, then  the

Committee should deny the petitions.  However, if t he

Committee decides that the goals of the statute are  best

met by requiring review, then the petitions should be

granted."

In that case, the Committee concluded

that its review was not necessary.  Among other thi ngs, it

determined that the City of Berlin's processes main tain

the balance between the environment and the need fo r new

energy would not -- would avoid undue delay, would provide

for full and complete disclosure, and would treat t he

Project as a significant aspect of land use plannin g.
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The appropriate focus here is on who

should exercise jurisdiction, and that was the focu s in

the LaFlamme/Jones case and that was the focus in t he

Antrim case.  The focus is, should jurisdiction res ide

with the Towns or should the Committee assert

jurisdiction?  The Towns and Counsel for the Public  take a

different approach from Timbertop and from what the

Committee did in LaFlamme/Jones and Antrim.  The To wns say

that Timbertop's position is defective because Timb ertop

has provided no information that demonstrates its P roject

is required.  They say that there is no information  to

suggest the Project is required to assure that the state

has an adequate and reliable supply of energy.

Similarly, Counsel for the Public says

that the Petition for Jurisdiction is flawed, becau se

"nowhere does it allege that there is a statewide n eed for

this proposed energy project or even that there is a

particular regional environmental or economic benef it of

the project as weighed against its impacts."

The Towns and Counsel for the Public's

argument is misplaced.  The appropriate focus is on  the

Towns' processes, not on the characteristics of the

Project.

To put the issue in context, I think
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it's helpful to examine RSA 162-H:1, regarding the

Legislature's declaration of purpose, when it estab lished

the procedure for the review of energy facilities a nd the

statutory scheme it employed.  I won't recite the e ntire

provision of 162-H:1, but this is how it's set up.  It

says the Legislature recognizes certain things abou t the

importance of selecting sites and routing transmiss ion

lines.  It then says, "accordingly, the Legislature  finds

that it's in the public interest to maintain a bala nce

between the environment and the need for facilities , avoid

undue delay," etcetera.  And, then, it says "the

Legislature therefore establishes a procedure for t he

review, approval, monitoring enforcement, in the pl anning

siting, etcetera, of energy facilities."  So, that

section's about the purpose for why there is a proc edure

for looking at these facilities and why there is a Site

Evaluation Committee.

It then goes on, in the definition

section, 162-H:2, to set the general rule for what

projects would be reviewed by the Site Evaluation

Committee.  The general rule is, if your 30 megawat ts --

greater than 30 megawatts, then you're before the S ite

Evaluation Committee.  But there's two exceptions t o this

general rule.  First, projects 30 megawatts or less  are
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subject to the Committee's jurisdiction, if it dete rmines

a certificate is required.  Secondly, under RSA 162 -H:4,

IV, the Committee may exempt projects from its

jurisdiction if it determines that "existing state or

federal statutes, state or federal rules or municip al

ordinances provide adequate protection of the objec tives

of 162-H:1."  The focus then is -- the Legislature' s

approach to jurisdiction is "which body can better

exercise jurisdiction to achieve the objectives of

162-H:1?"  And, that's why Timbertop has focused on  the

ordinances in the Towns.  And, the issue of the fac ts and

the characteristics of the Project itself are reall y only

relevant to the issue of ripeness, and I think that  we've

more than established that this is a Project that i s ripe

for consideration.

Finally, under the Towns' and Counsel

for the Public's approach, the test of jurisdiction  is

more stringent than the test for a certificate.  Th e Towns

and Counsel for the Public would require a showing of need

for the energy from the Project, and Counsel for th e

Public would also require a showing of net benefits  as

weighed against impacts.  It does not seem logical that

the Legislature would repeal the requirement under

162-H:16 that an applicant must demonstrate need in  order
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to get a certificate, but intend that a petitioner must be

able to demonstrate need in order for the Committee  to

consider jurisdiction in the first instance.

So, the Committee asks that the -- or,

Timbertop asks that the Committee deny the Motions to

Dismiss and to deny -- and deny jurisdiction.

With respect to next steps, Mr.

Chairman, taking heed of the e-mail sent by Mr. Iac opino,

I did have a conversation with Mr. Richardson and w ith

Mr. Roth.  We have really not come to an agreement on

process.  Mr. Richardson did make a reasonable poin t that,

until you rule on the Motions to Dismiss, whether t hat's

something you would do orally today or something yo u would

do later in writing, that would be a date from whic h we

would be in a position to provide the components of  what a

procedural schedule would look like.  Also, I think  it's

necessary for the Committee to address the argument s made

by the Towns with respect to what a -- what Timbert op

would have to prove.  As I've made the point repeat edly

already, it's more the issue of "what's the

characteristics of the Towns' Ordinances and the

processes, and whether they are consistent with the  RSA

162-H:1?"  

What I haven't emphasized today, but I
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do in the documents is, the fact that this proceedi ng is

different from other proceedings that you've seen i n the

past, because this involves more than one jurisdict ion.

And, that's what leads us to believe that issues of

untimely consideration and undue delay would be -- would

arise.

So, I guess, with respect to procedure,

we'd just ask that, once a decision is issued, if y ou

would permit Mr. Richardson, Mr. Roth and myself to  have a

conversation to see if we can, and perhaps with Mr.

Iacopino's input, to make a proposal with respect t o a

procedural schedule.

But I'd be happy to answer any questions

I can or wait until the end of the proceeding.

CHAIRMAN BURACK:  Thank you, Attorney

Getz.  I think we'll hold questions for you for the

moment, and turn next to Attorney Richardson.

MR. RICHARDSON:  Thank you, Mr.

Chairman.  You just heard from Attorney Getz.  And,  I

think we differ in a couple of fairly important way s in

our reading of the statute.  The argument was made that,

if the -- well, that the focus is on what the Towns  have

adopted in their Ordinances, and that the Committee  should

evaluate which one best meets the objectives of 162 -H:1,
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and which one could, I believe its argued, could be tter

exercise its jurisdiction.  And, I'd like to differ  on

that.  Because I don't feel that what the statutory  scheme

that the Legislature has passed requires or even en ables

this Committee to exercise that type of jurisdictio n.  I

think it's clearly one thing the Committee might co nsider.

But what I believe the law really directs and finds , as

the state policy, is that energy facilities are ext remely

important.  They're important for two reasons, and that's

what 162-H:1 says.  There are a list of criteria or

purposes that are related to general public welfare , the

economy, jobs, and then there are criteria or purpo ses

that are related to the adequacy of electric supply .  And,

that is what the Legislature has asked this Committ ee to

consider and to evaluate in deciding whether or not  a

certificate is required.

Now, "required" is a very strong word.

It doesn't mean that the Committee decides what's b est or

balances the probabilities and says "well, is one a  little

bit better than the other?"  I think the Legislatur e has

really spoken in very clear terms, that the public welfare

and the state's adequate energy infrastructure requ ire

that projects over 30 megawatts be reviewed by this

Committee, unless they go through the exemption pro cess,
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of which you're well aware.  Below that, it's reall y up to

the Petitioner, in this case, to demonstrate why re view by

this Committee is required looking at those purpose s.

And, I think that's where we see this Application - - or,

excuse me, this Petition very differently.  Because , as I

review it, I don't see anything that presents an ar gument

that this energy facility is any different than any  other

15-megawatt or similarly situated wind project.  Ev ery

project involves a lot of challenges.  And, every

Applicant I have ever seen come before a planning b oard

invariably argues at some point that the Town's Ord inance

is too stringent.  

Now, there is a mechanism under the law

that provides for variances, and that's under RSA 6 74:33,

and that's available for any applicant.  There's al so a

procedure for joint review.  And, the communities i n this

case are willing to do that, and that's under RSA 6 74:53.

And, we've cited to those.  And, I think both of th ose

processes are available to provide for review.

So, if the focus were to be on what the

municipalities have done, and have they created an

ordinance that is too stringent or not stringent en ough,

or no ordinance at all, RSA 162-H:1 is a very poorl y

worded statute, if that's what we're supposed to be
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looking at.  I think the Legislature knows how to

establish minimum standard laws, it knows how to se t a

maximum standard as well.  For example, you know, i n Sand

& Gravel Applications, there are certain criteria t hat

towns are not supposed to exceed.  There are air em ission

statutes over which the towns have no authority

whatsoever.  I think the Legislature, had it wanted  to

make this Committee into a board that reviewed the

stringency or set the standards for what municipali ties

could and couldn't do, it could have written a very

different purpose, it could have written a very dif ferent

law than what is in 162-H.

Instead, when, you know, you look at

what 162-H:1 says, I think it's very instructive.  And, it

says that and suggests very strongly that it's the

Applicant's burden to show that this project, that there's

a need for the energy, that there's a need due to t he

public welfare.  In the first -- or, actually, let me

start with one of the last sentences, where, in thi s long

description, they say that all of these different

purposes, it says "all to assure that the state has  an

adequate and reliable supply of energy in conforman ce with

sound environmental principles."  So, that the focu s on

the first instance is "why is this project" -- "why  is a
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certificate required in order to provide the state with an

adequate and reliable supply of energy?"  That's th e

Applicant's burden.  And, I'm afraid we do not have  any

information in their Petition to show that this ene rgy is

needed, and we don't have any reason to believe, an d I

think it's actually not the case, although it's the ir

burden to show, that there would be a shortage in C lass I

renewable energy certificates, I just don't know, a nd

there's nothing in this Petition that would allow t his

Committee to make a determination that there is -- that

review by this Committee is needed for an adequate and

reliable supply of energy.

Looking at the specific purposes, the

statute really begins with the fact that there is a

significant impact upon the welfare of the populati on, the

location and growth of industry, the overall econom ic

growth of the state, the environment of the state, and the

use of natural resources.  And, I think there have been

projects in the North Country that this Committee m ay have

seen before, those that may have even been above

30 megawatts, I'm not familiar with all of the deta ils,

but the arguments in those cases are fairly compell ing.

Where people say "jobs are needed"; "the forest ind ustry

requires that there be wood-fired generating facili ties."
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Those types of arguments can all be made to support  a

finding of jurisdiction.  But there isn't any of th at type

of information here.  And, I don't think that there  is --

I don't think that that information exists.  I thin k that

there is really nothing to distinguish this project  from

really any other 15-megawatt wind project.  And, I think

it would set a very bad precedent if this Committee  were

to essentially accept and make a jurisdictional

determination based on what's in front of you.  Bec ause

every applicant that comes before a town will alway s say

"well, geez, you know, this is too stringent."  "Th is is,

you know, this standard is unreasonable."  And, if they're

able to, instead of going through the variance proc ess,

which is the mechanism that the Legislature has pro vided,

and which isn't that stringent a standard.  I think , at

one point, before the Simplex case, there was a

requirement that an "unnecessary hardship" means th at a

property owner had to show that they were denied al l

reasonable use of their property.  That's no longer  the

standard.  And, when you read 674:33, you can see t here's

now considerable flexibility, and there are numerou s cases

in New Hampshire, as I'm sure your counsel would ad vise

you, if the Committee looks in that direction, that  show

that applicants can get a variance if a municipalit y goes
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too far.

Now, Timbertop Wind is making that

argument.  They are saying that the Towns have gone  too

far.  And, I have with me here today both John Kiel ey and

the representative from New Ipswich, and I've got s o many

names that I apologize, Elizabeth Freeman.  And, I' m just

a little nervous, so that's -- my memory is prone t o fail

me at the wrong moments.  But they can answer what the

municipalities were considering and why they adopte d the

standards they did.  And, I think they can also giv e this

Committee, if you'd like, assurances that they will  act

reasonably based on the evidence submitted before t hem.  I

mean, that is what their role is as representatives  on the

planning boards, you know, all state boards, they'r e able

to do their jobs if they're given the opportunity t o do

so.

But getting back to what the precedent

would be, I'm afraid the bar would be set too low, and

every project would be coming back in front of you if this

one were allowed to have a finding of need for the

project, of balancing the state review, simply upon  an

allegation that the standard is too stringent.  Tha t's not

what the Legislature said.  They didn't say "take

jurisdiction whenever municipalities adopt a standa rd that
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you do not believe, based on a balance of the

probabilities, is more stringent than it ought to b e."

What they said was, is that "if there is a compelli ng need

for energy, if there is something that has -- is ne eded

for the growth of the economy or industry, you can

determine or you can accept jurisdiction if it is

required, based upon those purposes and findings."  And, I

don't think that that burden has been met.

The next criteria, and if it -- if there

are questions, please feel free to interrupt me at any

time, and I'll try to go through this as quickly as

possible, because I think the questions from the Co mmittee

are important.  We talk about the fact that the

Legislature finds that it's in the public interest to

maintain a balance between the environment and the need

for new energy facilities.  I think I've gone over that.

The word "need" is right there.  Even on the issue of

"undue delay", and I understand the Applicant's pos ition

to be that "too stringent" means that it would dela y their

project.  But, again, it has to be "undue delay in the

construction of needed facilities."  And, I don't s ee

anything that distinguishes this project from any o ther

wind project that's below 30 megawatts.

Now, one of the things I think that we
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also disagree on is the procedure that has to be fo llowed.

This is an expensive process.  And, it's also one t hat

shifts the burden of municipal officials in their r ole to

protect the local interests, whether it's adequacy of the

state's roads, whether it's public safety, land use , the

environment.  And, it's an expensive proposition fo r the

Towns of New Ipswich and the Towns of Temple to com e in

and essentially make all of their arguments in a he aring.

If this were before a local board, the Ordinances p rovide

for the local boards to hire experts, to advise the m

independently, based on the record, the same way th is

Committee would.  And, the cost of those studies, t o make

those determinations, under the Ordinances that you  have

in your packages, is typically borne by the Applica nt, the

same way it is here.  The difference is, is that, i f this

Committee accepts jurisdiction, that's a tremendous  and

extraordinary expense that the towns are now forced  to

provide, in order to represent their citizens out o f their

own pockets.  And, it's really, I think, more than they

can afford.  And, it's unreasonable to ask them to do so

for so small a project, on so small a showing of ne ed.

There hasn't even been an application for a varianc e in

this case.  There have been, I understand, two met towers,

that have both been approved by the Town of New Ips wich.
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There was also what was called a "preliminary desig n

review" that was also approved by the Town of New I pswich

on the project itself.  Had the Applicant come forw ard and

submitted a more detailed design, they probably wou ld have

been grandfathered under the planning statutes unde r the

old Ordinance, but that didn't happen.  But I think  that's

significant, because what you're really presented w ith is

a project that was reviewed, and it was approved, a nd

there was no litigation.  I mean, there was every r eason

to believe that, if you give these officials the ch ance to

do their job, they will do it.  The allegation is s imply

that the Ordinance is too strict.  And, there's a

mechanism to address that, and that's through the v ariance

process.  And, I'm confident that they can do their  jobs.

And, there's no information really that I see, ther e's no

smoking gun that says that the towns are flat out o pposed

to this.  I mean, they developed these Ordinances b ased on

conflicting information, and they had experts who a dvised

them on what the standards ought to be, and they ch ose the

more stringent standard.  There's no doubt about th at.

But these are local officials who had conflicting

information, and did what they thought was in their

community's best interest in order to protect the p ublic.

That's what zoning statutes typically require them to do.
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If they had done it wrong, there is a variance proc ess.

And, there hasn't even been an application for one.   And,

I think that's significant, and I think they ought to be

given the chance to do that.

Now, there's also, I'll just touch on

this briefly, a procedure for joint review.  And, t hat's

under RSA 674:53.  And, what I'll say about that ve ry

briefly is that it requires, the Applicant has a ri ght to

submit a request for joint review, because this pro ject

spans two municipalities.  The hearings are then re quired

to be considered -- or, consolidated together.  So that,

if it were a variance request, the ZBAs, the land u se

boards in both towns, they're subject to this law.  They

would hold a single set of hearings under the same

criteria, and that's 674:33, the variance criteria.   They

aren't required to make the same decision.  But, co nsider

for a second that they're doing it based on the sam e

hearing, the same certified record, under the same

statutory criteria, which would be to determine whe ther or

not these Ordinances, the same sound standard, impo ses an

unnecessary hardship.  And, let's assume, hypotheti cally,

that they came to different conclusions.  Well, the  entire

certified record is going to go before the superior  court,

it's a certified record appeal.  The courts address  these
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cases very efficiently and very quickly.  And, I ca n't

imagine for a second that a superior court would up hold a

decision where one community found that there was a n

unnecessary hardship and the other didn't.  It's go ing to

be the same project, under the same standard.  And,  I

think, if given the opportunity to do their job, bo th

Towns are going to do it fairly, they're going to d o it

with an open mind, and they're going to do it based  upon

the information that gets submitted.

Now, under RSA 541, I believe it's 31,

this Committee is required to conduct a hearing if a

matter is considered a contested case.  RSA 162-H d oes not

require that this Committee hold a hearing based up on an

application or a petition for a certificate.  If th is were

an application for a project, it would be required to do

so.  The Towns are very concerned about the cost of  this.

And, they're very concerned about the mere showing or an

allegation that they're too stringent, and that hav ing to

come before this Board in order to defend their Ord inance,

when they haven't even had an application that they  have

an opportunity to review or deny.  I think it would  set a

very bad precedent, and I think it would be the inc orrect

conclusion under the law, if they were required to go

through this process and defend their Ordinances, u nder a
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trial-type hearing, where there hasn't been an

application.  It would simply impose a huge cost up on the

Towns.  And, I think it's, under the law and under this

Committee's rules, it's the Applicant's burden -- o r, the

Petitioner's burden, I should say, to bring that

information forward and to show why this project is

needed.  And, I don't think that that burden has be en met

here.

So, let me wrap this up, and then I'll

hold the rest for any questions the Committee may h ave.

What the Towns would like would be this Committee t o make

a decision, today, if possible, and they could make  that

decision up or down, "does this project require a

certificate?"  We do not believe that the Applicant s have

met their burden to provide an adequate explanation  of

what the project is all about.  Where are the tower s?

Where are the access roads?  Where are the properti es that

it's on?  But, more importantly, we don't feel that  they

have met their burden to show that review is requir ed in

order to accomplish the purposes of 162-H.  And, th ere's

no information about this project being needed for jobs,

needed for the economy, needed for an adequate supp ly of

energy.  It's not needed for electrical reliability .  It's

not needed for the RECs market to function.  It's s imply
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an application that's been submitted because the Ap plicant

believes the standard adopted by the Town is too

stringent.  That's not the criteria that the Legisl ature

has asked this Committee to apply.  It's asked the

Committee to evaluate this project, evaluate the ne ed for

it, and decide whether or not a certificate is requ ired.

And, we don't believe that one is.  Thank you.

CHAIRMAN BURACK:  Thank you, Attorney

Richardson.  Attorney Roth.

MR. ROTH:  Thank you, Mr. Chairman.  I'm

going to spend a little bit of time discussing some  of the

points that were raised in my -- the paper that I f iled,

but also to deal with some of the points raised her e at

the hearing and within the February, I guess it was  the

14th response filed by Timbertop.  And, this is a p oint

where I agree in principle with what -- the first p oint is

where I agree in principle with what the Towns are saying.

And, that is, the Petition that was brought to you does

not demonstrate that or even allege that there's a -- that

the Petition or the Project is going to be consiste nt with

a need for additional energy and in balance with it s

environmental effects.  The previous orders of this

Committee, in both the LaFlamme and Jones and Antri m

cases, both discuss the issue of the need for energ y.
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And, in those decisions, it focused on the need for

renewable energy, as opposed to the need for energy .  And,

in fact, in LaFlamme and Jones, they said, you know ,

"we're a net exporter of energy", and I don't think

anybody disputes that.  And, so, the question then becomes

"is there a need for renewable energy?"  And, the f irst

point that I'd make is that that's not among the cr iteria

specified in 162-H:1, whether there's a need for re newable

energy versus energy.  The statute simply talks abo ut a

"need for energy".  So, the fact that it's a renewa ble

project or not a renewable project is irrelevant to  the

jurisdictional analysis.

Even if you assumed that there is a need

for renewable energy, that point is really not rais ed in

the Petition.  And, I think that point was fairly c overed

by Attorney Richardson.  And, then, while I think i t's --

I agree with Attorney Getz that we don't have to ha ve a

completely configured project, and all the details and all

the drawings and all the conclusions and opinions, but I

think there does need to be a showing on a jurisdic tional

basis, some showing by the Petitioner that the

environmental impacts of this project are going to be, you

know, something or not.  And, there's nothing in th is

Petition that does that.
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So, the first factor that the Committee

has used in the two previous cases, that is a

demonstration that it's consistent with the balance  of

need versus the environmental impact, are not met, is not

met in both scores, both because there's no showing  of

need for energy and there's no information about th e

environmental impacts of the project.  Now, there's  some,

you know, they do indicate they have done some stud ies and

the like, but there's nothing in the Petition itsel f that

you can draw a conclusion and say "oh, yes, this is

perfectly okay or this is not, and, therefore, we n eed to

get involved."  I mean, we don't know, for example,  how

much noise the project is going to make.  I don't b elieve

it's in there anywhere.  And, again, I agree with A ttorney

Getz, the detail and, you know, you don't have to m ake an

application in order to get jurisdiction, but you d o need

to have something, and that something is missing on  this

first factor.

The second factor that the Committee has

used typically is whether there's -- the jurisdicti on is

necessary to avoid undue delay.  And, I look at the

Petition itself, and the only reference to "delay" is

simply, on the first page it says "duplicative,

inefficient and untimely processes".  And, I don't know
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what "untimely" means, but it's certainly not the s ame as

the statutory requirement that there be undue delay .  It

seems to me that the Petitioner has this idea that this

process guarantees applicants the most efficient an d

expeditious process possible, but that's not what t he

standard says, that's not what the statute says.  I t

simply points to that there shouldn't be an unreaso nable

delay caused by extraneous forces or, you know, for ces

that are intrinsic to the process that's being unde rtaken.

And, I don't -- there's no allegation in this that the

Town process would create "undue delay" or "unreaso nable

delay".  It may be slow, but there's no allegation that

it's "undue" or "unreasonable".  And, this idea tha t

"untimely processes", I don't know what that means,

compared to really anything.  Usually that means --

"untimely" means, if it's due today, and it comes i n

tomorrow, it's "untimely".  But what the statute lo oks for

is "unreasonable delay".

The third factor, I think everybody

agrees that the process would, in terms of disclosu re of

-- and the openness of the project and the process,  that

the Town's process is equal or better than, in term s of

disclosure and public access, to that which was use d in

the City of Berlin for the LaFlamme and Jones.  So,  I
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don't think that's really an issue here.  But there 's

certainly no allegation that disclosure would be be tter in

this process versus the Town.

And, then, the last point is, with

respect to significant aspect of land use planning that

treats issues in an integrated fashion.  I think th at it's

pretty clear on its face that the Town rules do pro vide

that it's treated as a significant aspect of land u se

planning and deals with the issues in an integrated

fashion.  You can see that in many ways it appears that

the Towns, when they wrote their regulations, did s o with

an eye towards the SEC's procedure and the SEC's

methodology.  And, so, many of the things that you would

look at are going to be looked at in the Town proce ss.

I think it's been made clear that, by

Attorney Richardson, that the joint proceedings are

possible, and that appeals and the like, and that p rovides

the level of integration I think that's necessary a s

between the Towns.  But I think it may even be a bi t of a

stretch to say that "integration" means something m ore

than the completeness of the process, that is

environmental, technical, and economic issues.  It doesn't

say that it must all be done in the same place.  I mean,

what if the Applicant said "I've got two projects i n two
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neighboring towns and I'm going to wire them togeth er in

some fashion", you know, is that something that req uires

integration?  You know, I think that's a bit of a s tretch.

And, when you consider what the statute says is, it  refers

to "environmental, technical, and economic issues".

Doesn't say, you know, "political and procedural is sues",

it says "environmental, technical, and economic iss ues".  

The point about the more stringent

criteria, I think I make the argument pretty clearl y that

there's identical criteria as between 162-H and the  Towns

are not required, it simply has to have a sort of a  "look

and feel" approach.  And, to the extent that the

stringency doesn't become exclusionary, and there's  no

allegation that that's the case with this particula r

Petition, then I think the stringency ought to be

respected.  And, I think, you know, what's clear fr om

Attorney Richardson's point is that, if the stringe ncy is,

you know, I guess, stringency, as a obstacle, assum es in

some fashion that the Town officials will not act

reasonably and in good faith.  And, I think that th ey are

bound to reasonable and sustainable interpretations  of

their standards and the facts in front of them.  An d, in

fact, I think in the Petitioner's reply, the Petiti oner

says "we have no reason to believe that the Towns w on't
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act in good faith."  So, I think, you know, as far as

stringency as an obstacle or as a block to the proc ess or

the project being successful in the Town, one, it a ssumes

that it's entitled to and has a guarantee of succes s,

which I don't think is the case, but it also assume s at

some level that the Town officials won't deal with that

stringency in a fair way.

In their response, a number of issues

were raised by the Petitioner.  And, it was -- you could

tell it was written by a lawyer, obviously, but "th e joint

consideration of the variances is not an adequate r emedy."

And, I guess I was somewhat confused by that, becau se

there's nothing in 162-H jurisdiction that's based on

adequacy of a remedy.  And, so, I'm not sure where that

comes from.  It sounds like equity jurisprudence, b ut it's

certainly not anything in 162-H.

They said it was "not preventative of

undue delay and inefficient consideration".  And, a gain, I

raise the point, "undue delay" is not the same as " with

utmost haste and greatest efficiency".  And, then,

"fundamentally unfair" was placed in there, and tha t, to

me, sounds like a constitutional argument, but it - - it

may be interesting on an appeal somewhere, but it's  not

one of the criteria under the purposes of 162-H.  A nd, I'd
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also point out, there is really nothing unfair abou t

appropriate differences in criteria that are based on

reality and on the scale of a project and its impac t in a

particular location.  There's nothing unfair about a

community being more protective about its goals -- about

the goals and purposes of the law, and particularly  one

like this, which is designed for the protection of the

public.

As a said before, there's no guarantee

of identical treatment between these laws.  And, it  may be

that things will be a little rougher, things will b e more

complicated and more expensive.  But that -- those kind of

dissimilarities shouldn't be enough to say "yes, in  any

case like that, you're going to have jurisdiction."   And,

I think Attorney Richardson gets it right, that if this

project comes in, you're essentially opening the do or to

not just any 15-megawatt wind project, but any 6-me gawatt

hydro project or bio-burning project.  You know,

basically, the sky's the limit.  

And, in cases like Antrim, where you had

a town that really wasn't prepared, it didn't have an

ordinance, and there was a schism between the town select

board and the town planning board about how it was going

to get done; maybe that's a case where jurisdiction  is
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appropriate.  But, here, we don't -- we have a town  that

does appear to be prepared and doesn't have that sc hism.

They seem to be united in their desire to have this  done

on a local level.

And, then, the last point I wanted to

make is about a point that Attorney Getz made, and I

thought it was an interesting one.  And, that's the  idea

that "need" is -- the requirement of "need" on a

jurisdictional level is more stringent than what a

certificate requires, because the Legislature remov ed the

"public good" determination from the certificate, t he

certification requirements.  That, I think, present s the

fundamental philosophical difference between myself  and

the Applicant -- or, the Petitioner, and that is, i s there

a presumption in favor of jurisdiction for any case

between 5 and 30 megawatts?  And, I submit that the re is

no such presumption.  And, like Attorney Richardson , it's

going to be the Petitioner's burden to prove that i t's

necessary.  And, this idea that need should be show n up

front for jurisdiction is, I think, logical to do, when

there is no such presumption, and jurisdiction is n ot

automatic.  And, jurisdiction in a case like that i s in

derogation of the local regulatory process.  You're

stepping, you know, beyond what the Legislature ver y
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clearly and succinctly gave you, and you're steppin g into

territory that has been well known to be the realm of the

local officials.  So, in that instance, I think it is

important and appropriate for the Legislature to re quire

some showing of need for the energy.  And, I would again

point out that the previous orders in this case hav e

actually done it that way.  So, this isn't new or a

surprise.

And, that's all that I have for you on

this point.  Thank you.

CHAIRMAN BURACK:  Thank you very much,

Attorney Roth.  I'll now turn to members of the Com mittee

to see if any Committee members have questions for any of

the counsel?

MR. GETZ:  Mr. Chairman, I would like an

opportunity for a brief rebuttal.  Whether I should  do it

now or after questions is at your pleasure.

CHAIRMAN BURACK:  Let me just see if

there are any other questions at this particular mo ment?

Chairman -- why don't you go ahead and do your rebu ttal,

and then we'll take questions.

MR. GETZ:  And, I'll try to be brief,

because much of what Mr. Richardson and Mr. Roth ha ve said

is responded, in one way or another, in the filings  we've
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made.  But let me start backwards with the presumpt ion,

because I don't think that's addressed anywhere, th at

Mr. Roth just talked about.  And, we agree that it' s

Timbertop's burden to show why there should -- why the

Committee should assert jurisdiction.  That the gen eral

rule is that, if you're under 30 megawatts, then yo u don't

come to the Committee.  You have to make a case why  the

Committee should take jurisdiction.  Again, we have  the

wholly different view of what needs to be proved.  They

talk about the characteristics of the Project, we t alk

about the -- about that the towns, and the fact tha t

there's two towns involved, and the Ordinances.  Cl early,

we have said -- Timbertop does not allege bad faith  on

behalf of the towns in designing their Ordinances o r in

their capacity to administer their Ordinances.  Wha t we do

allege is a bad result, in terms of the Ordinances,  that

they are not consistent with the requirements under

162-H:1.  They're characterized as "too stringent",  I

think that downplays what a burden they are.  And, tried

to make that case, in part, by reference to SEC pre cedent

in previous cases, and by reference to the Legislat ure's

statute 674:63, which -- with respect to projects, small

wind energy systems smaller than 5 megawatts,

"Unreasonable limits or hindrances to performance s hall
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include...setting a noise level limit lower than 55

decibels."  So, we think we are focusing on what sh ould be

focused on.  

Timbertop may be an ordinary small power

producer, a wind facility, and that's okay.  And, M r. Roth

has expressed concern about all the facilities that  might

show up at your door.  But these facilities should show up

at your door in situations where the town processes  are

not consistent.  And, that's what our -- that's wha t we

allege, that they are not consistent.  We don't all ege

need for renewable -- for energy, and we don't talk  to

environmental impacts and sound impacts, but that's

getting way ahead of the game.  That's what we woul d need

to prove to get a certificate.

So, I won't -- well, just one more thing

I would like to talk about, and this is the issue o f the

variances and the joint review.  We've reviewed -- we've

replied to that in our written filings.  But what's

overlooked here is there were ordinances passed in 2010

that, and Timbertop had pursued a local option for a long

time and was prepared to proceed under the 2010

ordinances.  It's the 2012 ordinances that made it a

Project that Timbertop concluded could not pursue a t the

local level.  That it's SEC review would be the
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appropriate venue to further pursue this Project.

So, with that, I'll cut my time.  Thank

you.

CHAIRMAN BURACK:  Thank you, Attorney

Getz.  Attorney Richardson or Roth, do you have any thing

further you wish to add?  

MR. RICHARDSON:  Only that my clients

have prepared for this meeting a comparison of the two

ordinances, a side-by-side comparison, and I meant to

offer that during my statement to the Committee.  W e have

it here, if the Committee members would like it.  I t's

simply the text of the ordinances that are already in your

folders.

MR. GETZ:  And, we have no objection.

CHAIRMAN BURACK:  I'm happy to, although

it may not be necessary at this time, but happy to mark

this as the Towns' Exhibit 1.

(The document, as described, was 

herewith marked as Towns Exhibit 1 for 

identification.) 

CHAIRMAN BURACK:  Let's turn now to --

MR. ROTH:  I would like to make one

additional remark, if I may?

CHAIRMAN BURACK:  Please.
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MR. ROTH:  While he's passing out

papers, I'll --

(Atty. Richardson distributing 

documents.) 

CHAIRMAN BURACK:  Please proceed.

MR. ROTH:  Attorney Getz actually really

summed it up perfectly a moment ago.  He said, what

they're concerned about is "a bad result", and we d on't

have any idea what the result is going to be.  Beca use the

process before the Town hasn't been conducted, hasn 't even

been attempted.  And, what we have instead is a pet ition

which sort of worries about a bad result, but doesn 't say

that it's absolutely impossible for them to make it .  And,

the process here doesn't guarantee a good result ei ther.

They could bring this Project here, we could spend months

going over it, and you might deny it.  It has happe ned

before.  So, trying to come up with an identical an d good

result by coming here is not a basis for jurisdicti on.

Thank you.

MR. GETZ:  Mr. Chairman, if I may, since

my words have been misconstrued?

CHAIRMAN BURACK:  Please proceed.

MR. GETZ:  The "bad result" I was

referring to was the Ordinances that resulted from the
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processes.

We are fully aware that, once there's

jurisdiction, if jurisdiction is asserted, we may h ave to

make our case under all of the findings that are re quired

under 162-H:16.

CHAIRMAN BURACK:  Thank you for that

clarification.  Let's turn to members of the Commit tee.

And, I'm going to start with Chairman Ignatius here , and

then we'll go around from right to left.

VICE CHAIRMAN IGNATIUS:  Thank you.  I

have questions for all three of you.  So, maybe I'l l just

go in the order that you spoke.

Mr. Getz, you had said that "This is a

real project.  It's not just conceptual."  And, I'd  like a

little bit of clarity about the parameters of the P roject.

Because as I go through the materials, there are an  awful

lot of different descriptions of it, they're over a  period

of time, and so that may be the case.  But, if you can

help me please.  The size of the Project you're pre senting

today is 15 megawatts and five turbines, correct?

MR. GETZ:  Yes.

VICE CHAIRMAN IGNATIUS:  Is that the

expected size for all time or is that part of a pha sed

plan for development?
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MR. GETZ:  Well, that's two different

things.  I think the Project originally was anticip ated in

23, 24 megawatts.  As time has developed, like any

project, and it was at one point looking at seven t urbines

at 2.3, and we're at five with 3 megawatts, which w e think

is a good development from the local's consideratio n.  But

you may be looking at the "Timbertop Wind I", and m y

understanding is that there is no indication or no plan to

have a "Timbertop II" with more -- more turbines.  That

this is the parameters.  This is what's been studie d by

ISO was at the 16.1 level.  So, to do anything more  would

require starting over with the ISO.  And, Timbertop  has no

plans to do anything more.

VICE CHAIRMAN IGNATIUS:  Thank you.  So,

in the draft Avian and Bat Survey Report, that talk s about

"up to 20 turbines at one and a half megawatts", wh ich

would get you to 30 megawatts, that's not a current  plan?

MR. GETZ:  That's correct.

VICE CHAIRMAN IGNATIUS:  And, as you

mentioned, the seven turbines that you got determin ation

of no hazard to air navigation, identified seven di fferent

locations, those seven are no longer being sought?

MR. GETZ:  Correct.  And, there's a map

that's attached to the filing made last week that s hows
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five locations of the five turbines.  And, I think that

those five locations are consistent with -- of the seven.

So, it's five remaining of the seven that the "no h azard"

ruling was made on.

VICE CHAIRMAN IGNATIUS:  Are the only

locations that you're now kind of locked in on are the

five locations that are contained in that map?

MR. GETZ:  Yes.

VICE CHAIRMAN IGNATIUS:  There's a

reference to "turbines in Snow Hill", but I couldn' t see

that on the map.  Where is Snow Hill?  And, that's -- I'm

looking at the Radio Report done by Wind Power GeoP lanner.

It refers to the "proposed Snow Hill wind energy pr oject

in Hillsborough County".

MR. GETZ:  Would you prefer that

Mr. Cohen respond directly to that?

CHAIRMAN BURACK:  If Mr. Cohen is going

to respond to this, we probably should just have bo th

Mr. Cohen, and is it Mr. Harris, is that correct?  Have

you both just be sworn in here.

MR. GETZ:  Well, I can say that, you

know, there's no plan for anything on Snow Hill.  A nd,

Mr. Cohen's understanding is that it's a typo in th e -- in

that study.  That the only plan is for Kidder Mount ain,
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and the five that are on the map on the back of the

February 14 filing.  Oh, and Snow Hill actually is a site

in Connecticut that Timbertop is looking at.  

VICE CHAIRMAN IGNATIUS:  All right.

MR. COHEN:  Sorry about that.

VICE CHAIRMAN IGNATIUS:  Also, on the --

I think this is in the Avian and Bat Protection -- or,

Survey Report, Draft Report, on Page E1, it refers to the

Project boundaries as "Kidder Mountain, Wildcat Mou ntain,

Binney Hill, and Emerson Hill in the Town of New Ip swich."

Are all of those locations in play here?

MR. GETZ:  Binney Hill no longer is.

It's essentially Kidder, and Wildcat is west of Kid der, I

believe.

VICE CHAIRMAN IGNATIUS:  I didn't

follow.  So, is Wildcat also a location?

MR. GETZ:  Well, Wildcat, I think, was a

name at one time generally given to this Project, t hat

they're very close proximity, Wildcat and Kidder.  But the

Project is, right now, is it's the five turbines on  the

map on the back of the filing.  And, these surveys were

done sometime ago, with a broader directive to the

consultant to look at all of these issues, which is  then

how you cull down to a more discrete project.
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VICE CHAIRMAN IGNATIUS:  And, on that

map, the access road with the turbines is right bet ween

Kidder Mountain and Wildcat, it looks like?

MR. GETZ:  Yes.

CHAIRMAN BURACK:  But just, if I may,

for the record, just so we can clarify things.  Whe n we're

referring to these maps, you're referring to which

specific site plans attached to which specific fili ng?

VICE CHAIRMAN IGNATIUS:  I think we were

looking at the February 14, 2013 submission from th e

Petitioner.  The last page of that packet has a map  that

shows an access road and five turbine locations.

CHAIRMAN BURACK:  And, that is

Attachment 7, labeled as "Current Map" on the cover  sheet

of that?  Okay.  Just wanted to have a clear record  here.

Thank you.

VICE CHAIRMAN IGNATIUS:  Thank you.  Mr.

Getz, another question.  Having to do with the situ ation

of dealing with two ordinances and two municipal

jurisdictions.  From the start, you've known that t his

Project would cross between two municipalities, cor rect?

MR. GETZ:  Well, from the start, I mean,

if you go back, I think, originally, it was going t o be

just New Ipswich, and the focus was on Binney Hill in the
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southern part, and then it shifted to the New

Ipswich/Temple border.  So, it's been some time sin ce

there was a possibility of two towns being involved , yes.

VICE CHAIRMAN IGNATIUS:  And, so,

regardless of what the actual ordinances end up bei ng in

those two municipalities, do you see having two dif ferent

jurisdictions to work with is always a conflict or -- and

that any time a project spans two towns, it ought t o come

to the Site Evaluation Committee?  Or, can you imag ine a

way in which a project crossing between two municip alities

could be dealt with at the local level?

MR. GETZ:  I would say that multiple

jurisdictions doesn't necessarily, per se, lead to SEC

jurisdiction, but it can.  And, I think, you know, there

was a point, as you make, that there was an idea of  going

before two towns, but that was under ordinances tha t were

amenable.  When you have ordinances that are not am enable

to development, and you have multiple towns, then g oing

forward becomes even more complex.  Because then th ere's

the argument about "you should go for variances", e ven

though you could have joint hearings, you could end  up

with different results.  And, that's where we get t o the

issue of "undue delay" and back to some of the lang uage

from the Antrim case about why, at the SEC, you hav e the
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integrated appeals process that you don't at the to wn

process.  So, it's not necessarily an issue, it dep ends on

the facts.  And, we think that the facts in this ca se give

us two independent reasons for review; one is the

ordinances themselves, and the other is the undue d elay

and proceeding under -- that would come if we proce eded

under them.

VICE CHAIRMAN IGNATIUS:  Is it your view

that any time a municipality passes an ordinance th at is

strict and makes it difficult for development, that  that

means that the project should come to the Site Eval uation

Committee?

MR. GETZ:  Again, it depends on the

facts.  It depends on what the ordinance is.  And, we

believe these ordinances are so out-of-line with th e

Committee's precedent, with the benchmark state law  on

small wind projects, that jurisdiction is required.   If

the -- you know, hypothetically, if, among other th ings,

the noise ordinance was a little bit stricter than what

the Committee has found in the past or what -- then , you

know, there's a factual argument to be made, we'd h ave to

make our case to you.  So, it's just not being stri cter,

it's making the case of why any particular ordinanc e is so

strict as to be inconsistent.

         {SEC 2012-04} [Public Meeting] {02-19-13}

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    61

VICE CHAIRMAN IGNATIUS:  You heard

Mr. Roth say that, in the Antrim case, there was

litigation and a real schism between the Planning B oard

and the Board of Selectmen regarding wind developme nt.

Are you aware of litigation in either New Ipswich o r

Temple on any of the preliminary steps that have be en

taken in this case?

MR. GETZ:  Litigation among the towns 

or --

VICE CHAIRMAN IGNATIUS:  Towards the

project developer.  For example, the met tower appl ication

ended up in court in Antrim.  You know, any of the sort of

preliminary steps, accusations of improper notice a nd --  

MR. GETZ:  I'm not aware of anything of

that nature, of the type of thing that happened in Antrim,

happening here.

VICE CHAIRMAN IGNATIUS:  And, are you

aware of the kind of split within the governmental bodies

in either of the towns?  Are they working together or they

have very different views, as we saw in Antrim?

MR. GETZ:  There may have been

differences of opinions expressed in the papers.  I

haven't seen anything of the nature of Antrim, wher e you

had the Planning Board intervening on its own, with  a

         {SEC 2012-04} [Public Meeting] {02-19-13}

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    62

different position from the Board of Selectmen.  So , I

think Mr. Richardson represents the Boards of Selec tmen,

but my understanding is the Planning Board members here

are here working with them.  So, I don't know if th ere's

any splits.

VICE CHAIRMAN IGNATIUS:  Are you aware

of a significant difference of position between New

Ipswich and Temple on these issues?  I mean, grante d, the

ordinances are not identical.  But does it suggest one

that's pro development and one's opposed to develop ment,

for example?

MR. GETZ:  I guess I would look at what

they have -- they appear to share the same view in

adopting ordinances that we think that are inconsis tent

with the statute.  But I don't know of any debate a mong or

between the two towns any greater than what you've

described.

VICE CHAIRMAN IGNATIUS:  All right.

Thank you.  In your February 14th submission, you s aid

that the -- this is on Page 6, "that the ordinances  are

objectively out of line with benchmarks established  by

state law and SEC precedent."  What state law are y ou

referring to?

MR. GETZ:  I'm referring to RSA 674:63,
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with respect to small wind energy systems.  A copy of that

statute is in the original Petition for Jurisdictio n, and

there's a discussion of that issue in the original

Petition for Jurisdiction.  And, that's where the

reference I made to the 55 decibel sound limit is

contained in that statute.

VICE CHAIRMAN IGNATIUS:  Thank you.

Mr. Richardson, some questions in follow up to comm ents

that you had made.  First, can you just clarify for  me or

confirm for me, for both New Ipswich and Temple, do  each

of them have a master plan on file?

MR. RICHARDSON:  Yes, they would.  If

they have zoning ordinances, you have to prepare a master

plan by law before a zoning ordinance can be adopte d.  

VICE CHAIRMAN IGNATIUS:  Do each of them

have a planning board?

MR. RICHARDSON:  Yes.

VICE CHAIRMAN IGNATIUS:  Do each of them

have a zoning board of adjustment?

MR. RICHARDSON:  Yes.

VICE CHAIRMAN IGNATIUS:  Do each of them

have a planner on staff?

MR. RICHARDSON:  New Ipswich has a

planner on staff -- oh, no.  Okay.  New Ipswich has  a land
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use administrator, and I understood that to be a

"planner", but apparently there's a distinction.  A nd,

Temple?  Temple does not have a town planner.

VICE CHAIRMAN IGNATIUS:  All right.  Or

anyone under contract?  I don't mean under direct h ire,

necessarily.

MR. RICHARDSON:  I have both --

representatives of both planning boards here.  And,  if

you'd prefer to ask the questions to them, we could  cut

out the middleman?

VICE CHAIRMAN IGNATIUS:  Well, I was

okay with the answers, as long as they're -- that t hey're

accurate.  Are we good with those?

MR. RICHARDSON:  Mr. Kieley, for Temple,

just indicated to me that the Town brings in expert s or

planners for particular projects as they need them.

VICE CHAIRMAN IGNATIUS:  All right.

Thank you.

MR. RICHARDSON:  And, the answer is the

same for New Ipswich.

VICE CHAIRMAN IGNATIUS:  Another

question.  Mr. Richardson, you talked about the "jo int

hearing process", and you described how you -- the

Applicant has a right to that, if requested.  But y ou also
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conceded that you don't end up with one single deci sion,

you would end up with one for each municipality, co rrect?

MR. RICHARDSON:  That is correct.  Each

board retains the ultimate authority to render a de cision

over the portions of the project within their bound aries.

But they're required to do so based upon the same h earing

and the same certified record.  So, it's consolidat ed in

that sense, that both boards can be required, and, in

fact, they're willing to conduct the hearings joint ly.

CHAIRMAN BURACK:  And, do they have to

go through that joint process evaluating their own

individual ordinances?  I mean, they would get the same

evidence, but they would interpret it according to each of

their governing ordinances, correct?

MR. RICHARDSON:  They would each be

determining whether or not their specific ordinance s, if

it were a variance application, the zoning board of

adjustment is defined as a land use board under RSA  673.

So, when you -- 674 -- excuse me, 673.  So, when yo u look

at what they're required to do, is they would apply  the

criteria in RSA 674:33 to their ordinance and decid e

whether or not it resulted in an unnecessary hardsh ip,

which is what the statute requires.  And, effective ly, the

issue would be to -- for the Applicant to present t he same
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information that's effectively, at least in its beg inning

stages, in the materials that you have in front of you.

In other words, they would make their case as to wh y they

felt the ordinance was unreasonable and interfered with

their ability to develop the project.  And, then, t he

zoning board would be required to make a determinat ion

applying the same criteria in each town, but two di fferent

ordinances.  But the sound standards are essentiall y

identical, based on the information that you have i n front

of you, that's in the comparison table, and then al so in

the ordinances themselves.

VICE CHAIRMAN IGNATIUS:  You know, I had

always assumed that, when you get a multi-jurisdict ional

project, that that's the very kind of thing that th e Site

Evaluation Committee was created to help with.  Tha t

you've got multiple entities, with differing standa rds and

differing obligations.  And, I'm just curious in yo ur

thoughts on that.  That it seems -- well, it seems,  even

if each individual municipality would be well-equip ped to

handle a case, when you have two of them, it seems

difficult to make it efficient.

MR. RICHARDSON:  I think the answer to

that is, you know, in the fact that how this case s tarted,

it began as a project in one town, the Applicant,
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Timbertop, expanded that project, because they want ed to

have, you know, more towers in place, you know, go beyond

and find a better location.  But each, you know,

particular piece of the project is almost on a stan d-alone

basis.  I mean, you look at how the ordinance is ap plied.

The town is going to look at "well, what is the noi se

generated from the Project?"  And, you know, "how d oes it

affect the sound levels at particular properties?"  And,

each town will be looking at the locations of the t owers

within their town.

So, I think that, you know, this is

different from a electric transmission line or a na tural

gas pipeline, where you absolutely have to have a

connection between the two.  You can't, you know, b e

zigzagging up and down municipal boundaries.  I thi nk here

we have only a limited need to connect the electric al

facilities, you know, between the various towers,

ultimately, the transmission facility.  I'm not sur e how

that works.  But I think that each tower is basical ly, you

know, meeting setback criteria that are specific to  the

town it's located in.  And, I don't see a particula r

problem there.

VICE CHAIRMAN IGNATIUS:  Mr. Roth, you

had said that, if this Project were to be given
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jurisdiction by the Site Evaluation Committee, ever ybody

would be here and we'd have every project you could  think

of of any size coming before us.  And, I wonder, I mean,

we just, a month ago, had a proceeding for Jericho

Mountain Wind facility saying "Please, don't take

jurisdiction.  We'd rather do it on our own."  And,  the

Site Evaluation Committee agreed with that.  The UN H

Project was small, and they said "you don't need us , do

you?"  And, the Site Evaluation Committee agreed th at we

didn't have to take jurisdiction.  So, what are you  basing

the thought that "every project suddenly will becom e an

SEC project"?

MR. ROTH:  What I've seen in cases

involving wind, in particular, it seems, that there  is a

somewhat reactionary, and I don't mean that in any sort of

bloated sense, but a response by developers that th ey

don't want to undergo sort of stresses and complexi ties of

municipal business.  And, if they find a town that' s

perfectly compatible and friendly, for example, Lem pster

or Berlin, with Jericho Mountain, then they're happ y to

stay local.  But, as soon as they run into any fric tion,

they come here.  And, that's -- I think that's wher e my

concern about this being sort of the

planning-board-of-last-resort for the State of New

         {SEC 2012-04} [Public Meeting] {02-19-13}

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    69

Hampshire arises.  That they sort of test the water s where

the project is going to be, and, if they don't get you

flower petals and ticker tape parade, then they get

nervous and they come here.

VICE CHAIRMAN IGNATIUS:  And, are you

equating a multi-jurisdictional project and the cha llenges

that that brings with a developer who didn't get th e

flower petals and ticker tape parade?  I mean, it s eems

like it's really dismissing what I think are more s erious

issues than that.

MR. ROTH:  Well, I think the point about

the "multi-jurisdictional project" is an interestin g one,

because, you know, there's nothing in the statute, per se,

that says a project that's multi-jurisdictional is to be

sort of "favored" by the Site Evaluation Committee.   And,

instead what it says is, can the technical, economi c, and

environmental issues be handled in an integrated fa shion?

So, the question is, you look at the integration, y ou

know, how is the integration going to be done?  And , if

you have, as I think Attorney Richardson pointed ou t, you

know, absolute obstacles at the town boundary that create

an impossibility or an exclusive -- an exclusionary

effect, then the multi-jurisdictional integration f actor

probably carries more weight.  
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But, if you look at the integration in a

situation like this, where the towns have a means o f going

about holding joint hearings and, you know, it may be a

little bit clumsy, but it's not a prohibition or a bar to

a successful presentation and a successful project,  if the

project is meant to be successful.  So, the integra tion is

one factor.  But, I think even Attorney Getz admitt ed,

that it's not the only factor, and you have to look  at it

in the context of the whole deal.  And, in this cas e, I

think the integration is provided in the way the to wns can

approach it.

VICE CHAIRMAN IGNATIUS:  One other

question.  You had said that there had been no alle gation

of any exclusionary effect of the municipal ordinan ces at

issue in here.

MR. ROTH:  Yes.

VICE CHAIRMAN IGNATIUS:  Well, let me

just ask you, isn't that not entirely accurate?  Th at

there are allegations that the noise levels are, in  their

view, and not that you have to agree with it, but, in

their view, an allegation that they're so strict th at they

are effectively a ban on development?  

MR. ROTH:  I guess I didn't read that in

here.  And, I was looking again at the Petition, in
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particular.  And, what they talk about are "unwarra nted

standards", and that seems to me as, you know, are we

going to have a hearing here about whether 55 is wa rranted

versus 33?  I didn't read in their materials a stat ement

that says "our Project is expected to produce, you know,

54, and, therefore, these standards become an obsta cle."

And, in addition, you know -- so, that's on Page 14 , they

say "unwarranted standards".  So, they're not -- th ey're

saying the standard isn't somehow supported by law,  and I

have a point about that.  And, then, you know, on P age 15,

they talk about the noise limit as "improperly shif ting

the balance", but, again, they don't say that "we c an't

meet that standard."  And, then, when they talk abo ut the

"setback", they said, on Page 16, "the New Ipswich setback

standard causes concern", but it doesn't say "we ca n't

meet that setback standard."

I don't think there's any information in

the materials about the expected noise levels of th is

Project in these communities.  And, so, I think it' s

hypothetical, it's a hypothetical sense that these

standards are too strict.  And, there's, I think, a

complaint that they're not consistent with what the  SEC

has done before, even though, frankly, the SEC does n't

have a standard for noise.  And, I disagree with th e idea
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that, because the small wind ordinance has a 55 dec ibel

standard, that, therefore, everybody should have on e.  I

think there's reasons why, you know, and we could s pend

time briefing and analyzing those small wind statut es and

its origins, but I think there are reasons why it w as done

that way.  And, you know, some of those reasons may  be

historical.  You know, I came before this Committee  with a

gas compressor station a few years ago, and, you kn ow, 55

was the standard put out by FERC.  And, you know, w e

discovered, I think, in the Antrim case, that the n oise

levels and the understanding of how they work and w hat

they ought to be set at is an evolving thing.  So, you

know, maybe 55 is wrong, but, for a small project, and the

Legislature's desire to encourage small projects in

communities, and so that somebody can set up a wind

turbine in their farmyard, and not have to worry ab out the

neighbors blocking it, I think that that's an appro priate

thing to have.  And, it doesn't necessarily mean th at the

standard here ought to be exactly that.  And, I don 't

think this Committee has actually ever said "The st andard

must be 55."

VICE CHAIRMAN IGNATIUS:  One final

clarification question.  Mr. Richardson, you had ci ted a

statute, and you gave two different or I heard two
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different numbers, but it may be me.  It was the pr ocedure

for joint review, and you cited "674:53", and then later I

thought you said "674:43"?

MR. RICHARDSON:  I'm sorry.  The correct

statute is "674:53".

VICE CHAIRMAN IGNATIUS:  Thank you.

MR. RICHARDSON:  Which is entitled "Land

Affected by Municipal Boundaries".  And, then, 674: 33,

just to make things confusing, is the variance crit eria

that are applied by zoning boards of adjustment.

VICE CHAIRMAN IGNATIUS:  And, then, Mr.

Getz cited "674:63" for small wind systems.  So,

there's -- 

MR. RICHARDSON:  That's right.

VICE CHAIRMAN IGNATIUS:  The conspiracy

people would have a theory here of what's going on,  but --

MR. RICHARDSON:  They come in sets of

ten, I guess.  There's a library statute as well, a nd it

was amended in every year ending with three as well , I

noticed recently.

VICE CHAIRMAN IGNATIUS:  All right.

Thank you.  That's all I have.

CHAIRMAN BURACK:  Thank you.  Director

Stewart.
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DIR. STEWART:  Having sat on most of

these proceedings, I'm trying to distinguish one fr om the

other.  And, I think Attorney Getz has pretty well

described the history in Lempster, and I have a cou ple of

questions.  Lempster, we had -- it was the first on e to

come through.  It was 24 megawatts, under the 30 th reshold

for definitively EFSEC taking.  Lempster and Washin gton

had no ordinances, really had no clue as to how to handle

these; nor did EFSEC at the time, because this was our

first.  So, we took this project under the certific ation

process, in the context of sort of cutting our teet h and

figuring out what to do with these projects.  Then comes

Antrim sometime later, and the Selectmen and the Ap plicant

wanted us to take the project, and there was an ord inance

under development.  And, so, EFSEC decided to take that

project on, even though it was under 30, ultimately , it

went over 30, and that decision really didn't matte r

anymore.  And, now, we have Timbertop, where we hav e

ordinances in place, the towns want to keep the Pro ject;

the Applicant wants us to take it.  I guess this le ads me

to the question of the ordinances and, you know,

stringency, as to, if -- does a municipality have t he

ability to have a more stringent ordinance than the

history of the EFSEC decisions?  And, when are thos e
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unreasonable?  And, ultimately, looking at the vari ous

statutes, but RSA 674:63, with regard to wind energ y

systems, if the ordinance doesn't comply with this

section, when is it EFSEC's obligation to referee b etween

the statute and the ordinance?  And, when does that  kind

of flow through the municipal process to the courts  for a

decision?  So, that's my first question.  

I guess I'll ask my second, and then let

Attorney Getz handle it, and then the others can ju mp in.

The second is, how does an energy facility, across two

towns, differentiate from any other development, su ch as,

you know, if a -- if a major shopping mall were to come

in, and it were intermunicipal or some major develo pment,

why is this different than a proposal such as that?

And, in all these cases, state and

federal permitting would be applicable anyway.  So,  I'll

put those two questions out, for Attorney Getz firs t, and

then the others.

MR. GETZ:  Okay.  Thank you,

Mr. Stewart.  So, beginning with the ordinances and  the

history through the Antrim and, well, in the Clean Power

and Lempster case.  You know, I look at the Committ ee's

decision in the Antrim jurisdictional order, at Pag e 25,

and they decided to take jurisdiction, and it said "we
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cannot find that such an ordinance will eventually come to

fruition or that it will adequately safeguard the p urpose

and findings of 162-H:1."  And, our position is, wh at's

here, ordinances did come to fruition, but they don 't

adequately safeguard the purpose of the statute.  A nd,

that's a factual case that we have to make to you t o why

these ordinances don't adequately safeguard the pur pose

and findings.  And, again, to use the word "stringe nt", I

think it probably is permissible for a town to do

something somewhat more stringent than what the SEC  has

found to be an appropriate standard of any type, wh ether

it's noise or something else.  

But I think what the Committee should be

looking to is, how does whatever this ordinance is,  and in

this particular case we have actual ordinances to s how

you, and why we think they have gone too far, and t he --

and we compare them to the precedent and we compare  them

to what the Legislature has determined with respect  to

small systems.  So, that's our evidence as to why.  

I don't think there's any clear line in

the statute or in case law or in the rules that say s when

a little more stringent becomes "too stringent".  S o, I

think that's a case we have to make to you and we h ope to

prove to you.  And, that's why we've cited to prece dent,
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we've cited to state law.  And that, when we get to  an

adjudicatory proceeding, we would like to put on an  expert

witness that can help make that case.

The other issue, I think that addresses

most of what you raise on the first question, the s econd

question "why is a wind project any different that goes in

two towns any different from a mall that crosses tw o

lines?"  Well, it's difference is because of RSA 16 2-H:1.

162-H:1 provides for integrated review.  The Suprem e Court

says, in a case from 1980, that, you know, about th e

statutory scheme envisions all interests be conside red,

all regulatory agencies combined, for the twin purp oses of

avoiding undue delay and resolving all issues in an

integrated fashion.  Which I think that then gets b ack to

an observation by Chairman Ignatius is that this is  what

the Committee was designed to do, was to look at pr ojects

in an integrated way.  It is said, though, you don' t

automatically get into the game if you're under

30 megawatts, but, if you can make a case why you s hould

be here, then you can, and that's why we have to ma ke the

case.

CHAIRMAN BURACK:  Thank you.  Before we

go further, just need to check with our court repor ter, do

you need a break?
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MR. PATNAUDE:  Soon.

CHAIRMAN BURACK:  Soon?  Okay.  We'll

take responses to these questions for Attorneys Ric hardson

and Roth, and then we may take a break here.

MR. RICHARDSON:  Thank you, Mr.

Chairman.  I think the first question then Commissi oner

Stewart raised was, you know, why -- "how does the small

wind energy statute have a bearing on this?"  And, that

statute is cut off at 100 kilowatts.  So, these tur bines

are, obviously, much larger than 100 kilowatts, so that

the standard that's in that statute I don't think c omes

into play.  And, you know, if you think about a

55 megawatt -- "megawatt" -- 55 decibel sound level  coming

from a small wind energy system, it's probably, you  know,

I don't know if that standard is reasonable or not.

Certainly, the evidence that was submitted to the T owns of

Antrim and New Ipswich, you know, based on the repo rts

that are in your file here, said that, you know, yo u get

widespread complaints at 55 decibels.  But a small wind

energy system is unlikely to be up at 450 feet for a

turbine or tower size.  This is a large wind energy

system, it's a very different creature.  And, there  are

reasons for looking at different sound levels and

different criteria.  Because, once you're up at tha t size,
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you know, you're affecting a much larger area.  And , your

sound, I mean, I'm not a sound expert, and I don't want to

go outside of what my realm is as an attorney, but I think

you're looking at a different animal.

And, I think, you know, these boards are

-- they have a lot of qualified individuals on them .  I

mean, there's an MIT graduate in New Ipswich, there 's a --

I was just given a list here, there's an electrical

engineer, someone with a Ph.D in Pathology, a Ph.D in

Economics.  So, while they, you know, they kind of do it

on their own without a regular town planner, I thin k these

people are capable of making fairly sophisticated

determinations.  There -- if you want to attribute a

fault, which I think essentially the Applicant has done,

is that they were given two opinions.  One, and the se are

both in the original Petition, there's a letter dat ed

October 12th, 2011, with a proposal for a wind nois e

ordinance level that was submitted by the town's

consultant, and then there was another that the App licant

provided as to what they thought a reasonable stand ard

was, and they had to pick.  They're not sound ordin ance

experts.  And, faced with advice on one side as to what

the standard should be, they chose the 33 decibel l evel.

You know, whether or not they chose right or wrongl y is
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ultimately a question of law that can be presented to the

Zoning Board of Adjustment, and they can make that

determination based on the record.  But, as of righ t now,

when this ordinance was adopted, there were really only

two standards, one was more stringent than the othe r.

And, these planning board members, you know, fulfil ling

their requirements to protect the public and the ge neral

welfare of their communities, chose the more string ent of

the two.  And, I think they're allowed to do that.  But

the law provides for a release mechanism, as it wer e, if

they do it wrong or if they go too far.  And, that' s all

that really has been alleged here.

CHAIRMAN BURACK:  Attorney Richardson,

if I may, just for the purposes of clarity of the r ecord,

can you just tell us where in the documents we will  find

the two specific pages or documents that you were

referring to a moment ago?

MR. RICHARDSON:  Sure.  And, I confess

I'm only at a difficulty, because I don't have a Ba tes

numbered page or document from the original Applica tion.

But I'm looking at the Petition for Jurisdiction --

CHAIRMAN BURACK:  Dated December 21,

2012?

MR. RICHARDSON:  That is correct.  And,
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then, there is a letter, the first one that I see i s dated

"October 12th, 2011", and, unfortunately, --

CHAIRMAN BURACK:  And, where does that

appear?  Within which attachment does that appear?

MR. RICHARDSON:  It's in the middle of

about the 300-page filing.  There's no numbering, s o I

can't --

CHAIRMAN BURACK:  Do you not see some

blue pages in your piece that identified an attachm ent

number?  I see Attachment 2 is "Ordinances", is it within

that section?

MR. ROTH:  Or is it in the "Planning

Boards Minutes" section?

MR. RICHARDSON:  It's within the -- it's

mixed in with the Planning Board records.  

CHAIRMAN BURACK:  Which would be

Attachment 5.

MR. RICHARDSON:  Okay, Attachment 5.

And, then, if you flip a couple pages beyond that, you'll

see that there is the Town's noise consultant's mat erials

that were presented to, I believe in this case, New

Ipswich.  And, then, there was a response that's

approximately 20 pages later, and the Town's consul tant

again explained to the Boards why they felt that th e
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ordinance that had been proposed was the reasonable

standard.

Again, it ultimately comes down to right

or wrong.  There is an opportunity -- 

(Court reporter interruption.) 

MR. RICHARDSON:  Rightly or wrongly,

there's an opportunity before the Zoning Board of

Adjustment for the Applicant to make their case as to what

the standard should be.

CHAIRMAN BURACK:  Thank you very much.

Director Stewart, I see your hand here.  I'm trying  to --

I'm trying also to respect the fact that we're runn ing

long here on our court reporter.  

DIR. STEWART:  Okay.  

CHAIRMAN BURACK:  So, if I may, I'd like

to give Mr. Roth a chance to answer your question, and

then I think we may -- we'll figure out how we're g oing to

recess here for a while.

MR. ROTH:  Thank you.  Just very

quickly.  The first question, "whether, you know, t he SEC

and how do you referee the stringency?"  I think ev erybody

here would agree that it's sort of a question of

reasonableness.  And, then, sort of where I think w e

disagree may be "what's the standard for "too strin gent"?"

         {SEC 2012-04} [Public Meeting] {02-19-13}

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



    83

And, my suggestion is, is that the standard for "to o

stringent" ought to be something like what causes t he

question of preemption between state programs and l ocal

programs.  And, that is, "is the local standard so

stringent that it becomes prohibitive or exclusiona ry?"

And, that's supported by the case law cited in the

pleading that I filed.

And, in this case, there's been no

allegation that these stricter standards offered by  the

Towns are exclusionary either to this Project or to  any

other.  And, therefore, the Petition itself isn't

sufficient to get to this issue, and ought to be de nied

for that reason.

Then, the question about the

cross-boundary development I thought was an interes ting

one, and I thought Attorney Getz's answer that "it' s

because of 162-H:1" was also interesting.  But 162- H:1

presupposes that there is a need for the energy bei ng

proposed.  And, that's another fact, another issue that's

not adequately addressed or even alleged in the Pet ition

before you today.

CHAIRMAN BURACK:  Okay.  Thank you.  Was

there a solution?

DIR. STEWART:  A simple question?
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CHAIRMAN BURACK:  Please proceed.  We'll

see if it ends up being a simple answer, won't we?

DIR. STEWART:  I have to.  I mean, he's

also my boss.  The question I have that I would lik e a

simple answer to is, where is -- where does the app eal go,

I'm not an attorney, where does the appeal go of a local

decision in this matter?

MR. RICHARDSON:  I can answer that, with

leave of the Chair?

CHAIRMAN BURACK:  Please do.

MR. RICHARDSON:  A appeal from a zoning

board of adjustment is to the Superior Court, and t hat's

following a motion for rehearing, similar to what h appens

here, and it's under 677, I believe it's 4.  And, t hen, an

appeal from the planning board is directly to Super ior

Court, in the county in which it's located, in both  cases.

And, that's under 677:15.  And, they're both certif ied

record appeals, if you go through RSA 677.

DIR. STEWART:  Thank you.

CHAIRMAN BURACK:  Thank you.  We're just

going to go off the -- just going off the record he re for

a moment.

MR. ROTH:  Mr. Chairman, just for

clarity sake.  Is there a subsequent appeal to the New
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Hampshire Supreme Court?

MR. RICHARDSON:  From the Superior

Court, to the Supreme Court, yes.

CHAIRMAN BURACK:  Thank you.  Just going

to go off the record here for a moment.

(Brief off-the-record discussion ensued 

among Committee members and Committee 

Counsel.) 

CHAIRMAN BURACK:  Okay.  This proceeding

is not one that I think we're going to be able to w rap up

probably in the next few minutes is my best guess h ere.

So, although I should just ask Committee members, h ow many

other members have questions that they would like t o be

able to ask?  One, two, three, four, possibly more,  our

attorney has well.  Clearly, we're not going to be able to

wrap this up before we take a break.

So, let us take a break for lunch.

We're going to ask everybody to be back here, if th ey

possibly can, by, and I'm looking at the clock on t he back

wall here, which is maybe a little bit slow, 12:09,  why

don't we all plan to be back here by five minutes o f 1:00,

with a goal of recommencing at 1:00.  So that we ca n do

our best to wrap up this proceeding on the Timberto p

matter, and then I do want to be able to turn to th e
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Groton matter today as well.  And, I apologize to t hose

who were here just for the Groton matter, that you had to

sit here for this length of time.  We clearly misju dged

how long this first proceeding might take.

In any event, we will -- we'll resume

here at 1:00, and we will stand adjourned until tha t time.

(Whereupon a lunch recess was taken at 

12:10 p.m., and the hearing resumed at 

1:04 p.m.) 

CHAIRMAN BURACK:  Good afternoon,

everyone.  Thank you for being back here very promp tly.

It's remarkably just after 1:00, and we are going t o

resume this proceeding of the Site Evaluation Commi ttee

involving the, I'll use the shorthand, the Timberto p Wind

Project proposed for the towns of Temple and New Ip swich.  

When we took our lunch break, it was

with the understanding that we would come back for further

questions of counsel from members of the Committee.   I'm

going to encourage Committee members to not repeat

questions that have already been asked and, likewis e,

encourage counsel to keep their responses to the po int, to

the questions that are raised.  

So, who has additional questions here?

Director Normandeau, do you --
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DIR. NORMANDEAU:  Yeah, I just had -- 

CHAIRMAN BURACK:  Please. 

DIR. NORMANDEAU:  Attorney Getz, just a

quick question.  You've alluded a couple times to a  set of

zoning ordinances from 2010.  Something changed bet ween

2010 and 2012 is what it sounds like.

MR. GETZ:  That's correct.  And we've

laid this out somewhat in the petition for jurisdic tion.

But there were a set of large wind energy system zo ning

ordinances that were approved in 2010.  Timbertop w as

prepared to proceed under those, and they were chan ged in

2012.  And at the same time, in 2012, Temple adopte d large

wind energy ordinances that were very similar to th e New

Ipswich ordinances.  

DIR. NORMANDEAU:  Just to quickly follow

up.

CHAIRMAN BURACK:  Please.

DIR. NORMANDEAU:  Do you or your client

perceive that was done in response to the applicati ons

that they were going to bring forward?

MR. GETZ:  I'm not really sure that I

can give an opinion on why it was done.  There's a large

record that we attached which shows what happened a t the

planning board, in the minutes, of how things trans pired.
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DIR. NORMANDEAU:  Thank you.

CHAIRMAN BURACK:  Thank you very much.  

Commissioner Scott.

CMSR. SCOTT:  Good afternoon.  Attorney

Richardson or maybe one of the town representatives , I

just wanted to get clarification on your assertion

regarding the towns' ordinances.  Is it your assert ion

that without a variance, that it's possible to put a wind

farm in those two towns?

MR. RICHARDSON:  I believe that it is,

but I really wasn't involved in the studies.  And M s.

Freeman here was involved.  So with your, leave, or  with

the Committee's leave, I could have her respond to that

directly.  

CMSR. SCOTT:  Please do.

MS. FREEMAN:  So the question was, did

we believe it was possible without a variance?

CMSR. SCOTT:  Yes.

MS. FREEMAN:  The answer is yes.  We had

seen some studies, sound projection models, and we believe

that with a properly designed facility it would be

possible.

CMSR. SCOTT:  Thank you very much.

That's helpful.  
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And Attorney Getz, you may not know

this, but when do you expect the full project detai ls will

be public, assuming you move forward?

MR. GETZ:  Well, the full project

details -- I mean, there's a lot of details we've a lready

put forward.  There's more work that needs to be do ne to

finalize.  So if it's more a question of like when would

the Applicant be in a position to file an applicati on,

we're thinking, you know, the last -- well, by Labo r Day,

certainly.  I'm assuming this is going to take some  time

to finish this process.  But certainly by Labor Day  would

be our goal, though, that -- you know, I can't comm it to a

hard and fast date on that.

CMSR. SCOTT:  Understood.  Just wanted

to get a rough time frame of expectations.

Also in your original filing, the

December 21st filing, Attachment 6, you have differ ent

news articles following, I think, the development o f the

wind ordinances in the towns and some discussions

regarding a potential for the wind project in the t owns.

I was curious.  What was the intent of including th ose as

attachments?

MR. GETZ:  Just to show that the project

was well known, that the Applicant had been making its
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presence known in the town and that it was trying t o make

available to the public the fact that it was develo ping a

project and what it might look like in terms of siz e,

location, et cetera.  There's no other, you know, p urpose

other than that.  There was obviously no -- we take  no

position that this is all that was published.  It w as just

some articles that we thought might give some other

insight into what was going on with the adoption of  the

ordinances.  

CMSR. SCOTT:  Thank you.  

And following up on my question to the

towns, is it -- again, just to clarify.  Is it the

Petitioner's assertion that, given the existing

ordinances, that a wind farm could not be built tha t met

those criteria? 

MR. GETZ:  Yes.  And I think we've

talked a lot today about sound.  But there's more g oing on

here.  And I think if you look at Pages 14 to 15 of  the

petition for jurisdiction and -- and again, there's  two

things going on here:  One is, I think, focusing on  the

characteristics again of the project and whether th e

project could or could not do what's impossible to achieve

is not the appropriate focus.  What's the appropria te

focus is, are the ordinances reasonable?  Are they
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consistent with the understanding of R.S.A. 162-H:1 ?

That's the test.  And it is not a test of showing

hardship, as Mr. Roth would pose it.  And if you lo ok at

that, there's talk -- if you look, the sound level' s lower

on Page 14.  Also, there's discussion of setbacks.

There's also a discussion that the findings in the

ordinance provide that the large wind energy system  will

not have a significant adverse impact on wildlife, will

have no adverse impact on bird or bat species, will  not

adversely affect the quantity or quality of ground and

surface waters.  These are entirely different tests  than

the tests in 162-H:16 which require "no unreasonabl e

adverse effect."  So it's put the -- and then there 's also

the requirement with respect to the FAA, which are

requiring, my understanding is, a technology that's  not

currently accepted by the FAA.  So you have a whole  set of

requirements that are more stringent, considerably more

stringent than what we'd expect to come out based o n the

precedent and the findings required under the Site

Evaluation Committee.  

So when you look at those two, the

ordinances and what the Committee would do in compa rison,

our view is that the ordinances don't maintain the

appropriate balance, and then also the other issues  about
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undue delay, et cetera.

CMSR. SCOTT:  Thank you.

MR. ROTH:  Mr. Chairman, if I can

respond to that momentarily?

CHAIRMAN BURACK:  Please do.

MR. ROTH:  I guess I heard Attorney Getz

say that the project could not comply with these mo re

stringent requirements, but I don't see anywhere in  this

application or this petition where it says that, an d so I

just want to make that clear.  Pages 14, 15 and 16 don't

say that anywhere.

MR. GETZ:  And they are not required to

because that is not a requirement for showing

jurisdiction.  We do not need to allege facts about  the

project.  We need to allege whether the ordinances and

whether the towns' jurisdiction is consistent with

162-H:1.  That's all that we're required to allege,  and

we've done that.

CHAIRMAN BURACK:  Thank you.  We're

going to keep going around here.  Commissioner Harr ington.

CMSR. HARRINGTON:  Yeah, I'd like to

have basically each of the three parties comment on  this.

We've had a lot of talk about ordinances and undue delays,

whether they're overly restrictive or not.  But I'm  really
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have trouble getting that far along.  I read 162-H: 1, and

it's pretty clear that the word shows up here, and the key

word I don't think we've talked enough about today is the

word "need."  It says, if the Legislature finds it' s in

the public interest to maintain a balance between t he

environment and the need for new energy facilities,  undue

delay in the construction of needed facilities... l ater on

it talks about ensure that the state has an adequat e and

reliable supply of energy in conformance with sound

environmental principles.  

So I'm reading this as the first step is

to show that the facility is needed; then, if it is , then

we can move on to the next steps, which would be wh ether

the ordinance is overly restrictive or meets the in tent of

162-H.  But until we show it's a needed energy faci lity,

you never get that far.  

So I guess I'd ask for each of the three

groups to comment on that, because I have not seen

anything in the filings that show that this is -- t here's

a need for this energy facility in New Hampshire, a nd that

without it, there wouldn't be an adequate and relia ble

supply of energy in conformance with sound environm ental

principles.

MR. GETZ:  And I think the analysis
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starts with when you read the Declaration of Purpos e and

why -- and that deals with why there is a Site Eval uation

Committee.  The premise -- and it's under what the

legislature recognizes, that it recognizes selectio ns of

sites, et cetera, will have significant impact on t he

population, the environment and the state.  The

legislature finds it's in the public interest to ma intain

a balance between the environment and the need for new

energy facilities.  And that's why we've created a Site

Evaluation Committee that will look at these issues  and

keep a balance.  So it's going to look at -- so tha t's why

you have this new body back in 19 -- well, it was b efore

1991 -- that would look at all these issues in an

integrated fashion.  But it's the premise underlyin g why

you have this body, is you're balancing the environ ment

and the need for energy.  But that has nothing to d o with

now, what the findings are for a certificate.  The

Committee, after restructuring -- or the legislatur e,

after restructuring, repealed the need to -- the

requirement to show need.  So need is not a finding  that

you have to show for a certificate.  This language is

preparatory background language of why you have a

committee, the types of things it's trying to balan ce.  

And I read, when you say in 162-H:2 --
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H:2, XII, the SEC is going to determine what kind o f --

when a project needs a certificate, it looks at whe re

jurisdiction should lie.  Should it lie -- for some thing

under 30 megawatts, should it lie at the local leve l, or

should it come to the SEC?  It comes to the SEC whe n the

Committee determines that, at the local level, the

balancing is not going to occur; undue delay might occur.

So that's what you're looking at.  

The question of demonstrating need for

the facility is not a requirement to get jurisdicti on, and

it's -- so, you know, perhaps when the legislature

repealed the requirement under 162-H:16 about need for

facility, maybe it could have gone in and struck th e

reference to "need" here.  But I don't think that's

dispositive, because it's still all about why you c reated

the SEC, not why a project should be subject to the

jurisdiction of the SEC.  Because if you followed t hat

line of thinking, I guess somebody could come in an d say,

with an application for something greater than 30

megawatts, that you should be looking at the issue of

need, or there should be an exception, and it shoul d be

taken out of your jurisdiction because -- it just s eems to

me to be a large, circular argument, that now you'r e not

consistent with the Declaration of Purpose section
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anymore.  

So this is a Declaration of Purpose.

It's not a substantive requirement on the facility.

CMSR. HARRINGTON:  Thank you.

MR. RICHARDSON:  Commissioner

Harrington, your question is precisely on point.  A nd I

think the answer to it is not that you have to look  at the

ordinances.  You don't really have to look at the

ordinances at all.  Because when you look at what t he

legislature has said when it put the definition for

"renewable energy facility" in 162-H:2, XII, it say s

"'Renewable energy facility' shall also include ele ctric

generating station equipment and associated facilit ies of

30 megawatts or less nameplate capacity, but at lea st 5

megawatts, which the Committee determines requires a

certificate," and then says "consistent with the fi ndings

and purposes..."  

So what the legislature has told this

Committee to look at is not the ordinances, but wha t is

the facility.  And you are exactly on point, in the  sense

that you reached, I think, the correct determinatio n that

you don't have to even consider the municipal zonin g

ordinance if this is not a facility that the state needs.

At 30 megawatts, there is a presumption that the we lfare
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of the state, the economy, jobs, all of those thing s, the

need to consider environmental principles, requires  this

Committee to consider the entire project.  There's an

exemption process under 4.  So I don't think we eve r get

in the situation that Attorney Getz described, wher e we're

exempting it on one hand and letting it go on anoth er,

with or without considering the need.  

When the legislature created the

renewable certificate -- the "renewable energy"

definition, they told this Committee to look at wha t is in

1.  The word "need" is right there three times, and  in the

final provision, as you noted, "all to assure the s tate

has an adequate and reliable supply."  In other wor ds,

every single purpose listed in 1 is really for one

purpose, and that's to determine whether or not thi s

facility requires a certificate to accomplish all o f those

purposes.  And I don't think we can reach the concl usion,

based on this record, that this is a needed facilit y.

CHAIRMAN BURACK:  Thank you.  Attorney

Roth.

MR. ROTH:  Thank you.  I would point out

a couple things in the petition that you might want  to

think about in addressing this issue.  The first is

there's a reference to the project being short-list ed for
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a PPA.  And I know this isn't in the record, but I have

heard, anyway, and perhaps the Applicant can addres s this,

that that PPA is with an out-of-state utility, so t hat, in

essence, we'd be constructing a project in New Hamp shire

to sell electricity out of state.  

The petition itself also refers to

this -- to the balance.  And if you look at the

conclusion, you know, on Page 20, "Finally, the SEC  may

draw logical inferences from the minutes of meeting s of

the planning boards that support a conclusion that SEC

jurisdiction is necessary to maintain the balance r equired

by... 162-H:1."  So, even the Applicant relies upon  the

balance.  And the balance isn't just all of the pro cess on

one side and nothing else on the other.  The other side of

the scale is the need for electricity.  

Without this, if you reduce this

language in the Purposes and Intents side, and to b eing

mere declaration and not at all substantive, there' s

really no purpose left.  We don't have jurisdiction  over

these projects just for the sake of jurisdiction.  There

has to be some reason for this, and in particular, with

smaller projects, where the presumption of jurisdic tion

does not exist and there is a derogation of local r ights,

local control over their own procedures and land us e
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planning.  

The point about the 30-megawatt

presumption of jurisdiction and the fact that Secti on 16

was taken out by the legislature, I think that that  right

there is the explanation for it.  It's not -- it wa sn't an

attempt to sort of take out all consideration of th is.  It

was probably, if you look at it logically, a legisl ative

decision to say we have a presumption of the need f or

these projects when it's over 30 megawatts.  We don 't need

to have a special finding for it under Section 16.  Thank

you.

CHAIRMAN BURACK:  Thank you.

Commissioner Harrington, did you have any other que stions?

CMSR. HARRINGTON:  No, that's all I had

at this time.

CHAIRMAN BURACK:  Great.  Thank you.

Continuing around here.  Any other questions here?

Director Hatfield, did you have some questions?

DIR. HATFIELD:  No, thank you.

CHAIRMAN BURACK:  You're all set?  Okay.  

Any other questions from any other

members of the Committee at this time?  

Attorney Iacopino, do you have any

questions you'd like to pose at this time?
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MR. IACOPINO:  Mr. Getz, when you

referenced R.S.A. 162-H previously having reference d

"need," are you talking about Section IV -- Section  IV of

Section 16 of the statute, which used to require, p rior to

its amendment in 2009, that operation is consistent  with

the state energy policy established in R.S.A. 378:3 7?

Because I believe that's what was eliminated from t he

statute in 2009.

MR. GETZ:  Well, there's a reference in

162-H:16, V, that was repealed, that spoke to, in t he case

of bulk power supply facilities, the Commission sha ll

issue or deny with respect to the present and futur e need

for electricity.  I think referring to V.

MR. IACOPINO:  So that was the

procedural requirement that, once the Site Evaluati on

Committee ruled on a bulk power supply application,  that

the Public Utilities Commission then determined tha t there

was a need, a present and future need.

MR. GETZ:  Yes.

MR. IACOPINO:  Okay.  That applied to

bulk power facilities; correct?

MR. GETZ:  Yes, under the old definition

before they were amended.

MR. IACOPINO:  All right.  Mr.
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Richardson, during your argument you made reference  to,

and in your pleadings you make reference, that the

Committee need not find that this is a contested ca se; or

even if it finds it is a contested case, it does no t

require an adjudicative hearing.  Do I understand y our

argument correctly?

MR. RICHARDSON:  It's not that the

Committee need not, it's that it's defined -- a "co ntested

case" is defined as one which is "required by law t o be

determined after notice... for a hearing," and ther e's no

provision in 162-H that so requires. 

MR. IACOPINO:  But you recognize that

R.S.A. 541-A:31, II, does state that the Committee may

hold an adjudicative hearing in any matter under it s

jurisdiction; is that correct?

MR. RICHARDSON:  I recognize that that

authority is there.  And that is why in my opening

statement we asked that the Committee not engage in  that,

because we'd really like to see a decision today ba sed on

the record, without having to engage in a battle of

experts over whether or not this zoning ordinance i s

reasonable when a variance hasn't even been applied  for.

MR. IACOPINO:  And in your -- but you

would agree, also, then, that the Committee does ha ve
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jurisdiction to determine whether or not it should

exercise its jurisdiction in this case; correct?

MR. RICHARDSON:  That's right.  And

that's the appeal of the Conservation Law Foundatio n.  And

this is a valid petitioner.  

There's no doubt about this Committee's

authority to hear the case and to meet the desires to

require a hearing, but it's not required to do so b y law.

MR. ROTH:  Mike, forgive me.  If I might

just throw perhaps a slight wrench in that.  There is, I

think -- the Committee should at least be asking it self

whether indeed it does have the jurisdiction to det ermine

its own jurisdiction under the standard in R.S.A. 1 62-H:2,

XII.  One could argue -- and I'm not making this

argument -- but one could argue that the use of the  term

"requires," in terms of the Committee determining i ts own

jurisdiction, is an impermissible delegation of

legislative authority because of its generality and  the

lack of a specific background or guiding principles  for

it.  I understand that the reference to 162-H:1, Ne eds and

Purposes, is one thing, but typically in cases wher e

there's a valid legislative delegation, where there 's

administrative and regulatory standards, not where the

body gets to determine its own jurisdiction.  Just food
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for thought.

MR. IACOPINO:  Okay.  Well, let me take

you down the "food for thought" road then.  If you -- I

take it you join on the motion to dismiss.

MR. ROTH:  I join in the motion to

dismiss in its general principles that there should n't be

jurisdiction here.  And I suppose the way to dispos e of it

is through a motion to dismiss.

MR. IACOPINO:  Well, there are several

different -- the Findings and Purposes set forth in  162-H,

I, obviously there's several of them.  Do you agree  with

that?

MR. ROTH:  Yes, indeed.

MR. IACOPINO:  And is it your position

that those all must be pled and proved, or is plead ing and

proving, any one of them, sufficient?

MR. ROTH:  Well, I think the way this

Committee has applied the jurisdictional test in th e past,

in the Antrim case and in the Laflamme and Jones ca se,

there's an analysis of all of the major criteria.  And I

think it's an open question:  Is one enough, or is it some

quantum?  And if there's some quantum of it, what i s it?

And I think that's one of the weaknesses of this wh ole

exercise, is that the Committee really doesn't have  much
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to go by in that respect.

MR. IACOPINO:  Mr. Richardson, do the

towns take the position that one or all are require d?

MR. RICHARDSON:  I think the Committee

is required to consider all of the purposes and the n make

its finding based on how it weighs the evidence bef ore it.  

But where I do take exception is with

what Attorney Getz suggested, that the statute dire cts the

Committee to look at the ordinances.  That's where we

disagree.

MR. IACOPINO:  So the towns' position,

then, is if they did prove any one -- let's say it was

undue delay.  Or let's make it easy.  Let's say it was --

their argument was these towns always do everything  in

secret, so the public will never know what's going on;

that's why we need the Site Evaluation Committee.  Let's

say they prove that, and that was the only one of t he

purposes.  Then, under your position, the Site Eval uation

Committee should exercise its jurisdiction; correct ?

MR. RICHARDSON:  That's for the

Committee to ultimately decide, how they balance al l of

them.  And I can't offer an opinion on that because  it's

really uniquely the Committee's role.  But they cou ld, in

theory, do that.  But I think that, you know, that would
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be an unusual circumstance that isn't present here.

MR. IACOPINO:  Mr. Getz, same question

to you.  When considering the purposes set forth in  R.S.A.

162-H:1, is it sufficient for the Committee to find

that there -- or actually, for the Chair of the Com mittee,

because he rules on motions -- to find that there i s a --

that one of those criteria might apply, or does he have to

find that all of them apply?

MR. GETZ:  One criteria is sufficient,

whether it's under the standards, the four standard s set

out in Laflamme and Jones, or it was broken down a little

further into six in Antrim.  But I think only one t hing

would need to be proved in order for the Committee to take

jurisdiction.

MR. IACOPINO:  So in the same example

that I gave to Mr. Richardson, if the Committee wer e to

find only that you had proved that there would not be full

and complete disclosure to the public of the plans if you

went with the local consideration, that would be en ough

for the Committee to say, Well, we're going to asse rt

jurisdiction on the basis of that one factor.

MR. GETZ:  Yes, and with the same

proviso about -- similar to what Mr. Richardson sai d.

He's talking about the project.  I'm talking about the
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ordinances and the town's capability.

MR. IACOPINO:  Let me follow up with you

on one question.  Essentially in the motion to dism iss,

what I hear them saying is that you haven't pled en ough

facts for the Committee to go forward.  And can you  just

tell us, if you can encapsulate it in one or two

sentences, how you have pled enough facts for the

Committee to move forward?

MR. GETZ:  I think there's enough facts

pled in the introduction to the petition for jurisd iction

from December 21st.  

The SEC review is necessary, and that's

the approach taken in Antrim, under the circumstanc es,

because there's going to be a proceeding in two tow ns

which would lead to undue delay.  And we've heard t alk

about if we went at the town level, we'd have to as k for

variances, and then if we -- and if we didn't get

variances, we might have to go to superior court an d then

go to the Supreme Court -- so, proceeding at the to wn

level would lead to undue delay.  

And the second independent basis is that

the town ordinances, for the variety of issues I ta lked to

earlier -- about sounds, setbacks, standards with r espect

to environmental issues and the FAA requirements --  do not
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maintain the balance that is required for the trier  of

fact to maintain in looking at a facility.  

MR. RICHARDSON:  Mr. Iacopino?

MR. IACOPINO:  Yes, sir.

MR. RICHARDSON:  If I may just respond

briefly and note that the standard isn't on "delay"  under

that purpose.  It's "undue delay in needed faciliti es."

So I think you have to read it as a whole.

MR. ROTH:  And I would also just point

out that the words "undue delay" do not appear anyw here in

this petition.

MR. IACOPINO:  I have no further

questions.

CHAIRMAN BURACK:  Thank you.  Again,

although we did not specifically notice this as pro viding

an opportunity for public comment, just first by sh ow of

hands, I want to know, are there any members of the  public

here today who are not directly represented by coun sel

here today -- understanding, of course, Counsel for  the

Public does, in general terms; his duty is to repre sent

the public -- but are there members of the public w ho

would like to be able to make a very brief statemen t here

today?  

(No verbal response) 
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CHAIRMAN BURACK:  I do not see any.

Okay.  Very good.  Thank you.

I first want to thank all the parties

and their counsel for their very thoughtful and

comprehensive handling of these issues.  As I think  we've

heard from counsel, from our counsel, and as I expr essed

earlier, it is my responsibility and authority as

presiding officer to rule on motions pending before  the

Committee pursuant to New Hampshire Court of

Administrative Rules Site 202.14, which effectively

requires the presiding officer shall rule upon a mo tion

after full consideration of all objections and othe r

relevant factors.

And I want to turn to this motion to

deny or dismiss and what's requested here.  The tow ns are

requesting that we dismiss or deny the petition wit hout a

hearing.  The towns claim that the petition for

jurisdiction does not state sufficient faults or ar guments

to require a hearing.  And we've heard that.  I've

listened closely to that argument.  

After consideration of the filing of all

the parties, I find that the pleadings submitted by  the

Petitioner do state a sufficient factual and legal basis

upon which to commence a contested case in this mat ter.  I
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find that whether the petition for jurisdiction is styled

as a "petition" or whether we style it as a "reques t for

declaratory ruling" under Site 203.01, the petition  has

set forth sufficient facts upon which the Committee  can,

in fact, proceed.  And in so doing, I do note that there

is no specific rule governing the contents of a pet ition

for jurisdiction, and likewise, there is no rule th at

permits the dismissal of a petition for failure to state a

claim.  

Additionally, the motion to dismiss

seems to require more information than would normal ly be

required in the context of a motion to dismiss unde r

Federal Rules of Civil Procedure 12(b)(6).  I recog nize

that that would only be understandable to the attor neys

who are here in the room, but I wanted to share tha t

nonetheless.

The issue before the Committee is

whether asserting jurisdiction is consistent with t he

purposes of R.S.A. 162-H:1.  And I find that the pe tition

and supplemental documents filed by the Petitioner,  when

considered in the light most favorable to the Petit ioner,

do state a claim and provide the Committee with a

sufficient basis to proceed to adjudicative hearing  in

this contested case, specifically on the question o f
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whether the Committee will ultimately assert its

jurisdiction over this matter.  

I also note, and we heard questioning on

this a brief time ago, that R.S.A. 541-A:31, II, st ates

that "an agency may commence an adjudicative procee ding at

any time with respect to a matter within the agency 's

jurisdiction."  

I would also note that R.S.A. 162-H:2

clearly authorizes the Committee to determine wheth er it

will exercise its discretionary jurisdiction.  

Therefore, the motion to dismiss or deny

without a hearing is denied, and we will issue a wr itten

order to this effect as soon as we can hereafter.  

My request is that the parties should be

prepared to meet, along with Attorney Iacopino, nex t week

and put together a procedural schedule that address es all

of the necessary discovery, technical sessions, as well as

a rough time frame for the hearing.  Obviously, we will

need to schedule the adjudicative proceeding at a t ime

when the Committee is available.  And if the partie s

cannot agree on a procedural schedule, I will simpl y issue

one with Attorney Iacopino's assistance.  But I wou ld hope

we can proceed in this manner.  

I will note that this manner of
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proceeding is very consistent with the way the Comm ittee

has in the past addressed other questions regarding

whether or not we should or should not assert

jurisdiction.  To my knowledge, as a general matter , we

have held additional hearings in order to be able t o

gather additional fact and information upon which w e can

ultimately make a determination.  So that's how we' re

going to proceed in this matter.  And I will ask At torney

Iacopino if there's anything else he can think of t hat we

need to address at this time.

MR. IACOPINO:  No.

CHAIRMAN BURACK:  Counsel Richardson.

MR. RICHARDSON:  If I may make one

clarification.  On our motion to dismiss or deny, t o the

extent it's a dismissal, I agree with you it's a mo tion,

and the presiding officer has the authority to disp ose of

those.  But our motion to deny is actually a reques t for a

ruling on the merits, which the Committee itself co uld

make on its own, regardless of the ruling on a moti on.

And so I would ask that, if possible, and with due regard

to your role as Chair, if you could ask the Committ ee if

they wanted to make such a ruling at this time.

MR. ROTH:  Mr. Chairman, I would support

that approach, and the reason for it is I don't see  that
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there is a great deal of factual matter in the unde rlying

dispute.  It seems to me we have a record here that  has

been developed by very capable counsel for the purp oses of

obtaining jurisdiction.  Mr. Getz has said that eve rything

he needs to have to establish jurisdiction is right  there

in the petition.  And I think it is appropriate, ra ther

than to put especially these two small towns throug h a

prolonged jurisdictional evidentiary proceeding to produce

evidence of what, I don't know, that at least the

Committee have an opportunity to decide whether to

deliberate on the merits of the petition as submitt ed and

having heard all the arguments of counsel.

CHAIRMAN BURACK:  Attorney Getz, do you

have any thoughts on that question?

MR. GETZ:  Well, two things:  One is I'm

not really sure that I understand Mr. Richardson's

request.  He acknowledges that you have the authori ty to

deny the motion to dismiss.  And you've denied that

motion, that a claim has been fairly stated and we can

move on to the case.  And I think you've also concl uded

that to move on to the adjudicative proceeding is t he way

to go.  A motion to deny jurisdiction substantively  at

this point, I think, is premature because that's so mething

that's going to have to be developed.  
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And I think that Mr. Roth

mischaracterizes what I said in the petition for

jurisdiction.  In the process of addressing procedu res in

the petition, I think I've made reference to the fa ct that

the discrete decision of whether to assert jurisdic tion

can be made substantially on the papers, and that i f

there's a way to enter the documents and other fact s in by

stipulation, it would really narrow what needed to be

debated.  But I think we would like the opportunity  to

present an expert witness to address the issues abo ut the

ordinance, which it's been alleged we failed to do at the

beginning, which we've said all along we don't need  to do.

But I think we want to be able to make our case.  S o I

would ask that you deny the motion to deny jurisdic tion.  

CHAIRMAN BURACK:  Thank you, Attorney

Richardson and Attorneys Roth and Getz, as well.  A gain, I

have ruled on the motion to dismiss and denying it.   

At this time, I think it is fair to say

that at the point that we have additional informati on

available to the Committee, based upon the process that I

requested here, the Committee at that time would be  in a

position then to make a decision as to whether or n ot to

deny the request that we assert jurisdiction.  But I don't

feel that at this time the Committee has the necess ary
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information to be able to make that final determina tion.

Commissioner Ignatius.

VICE CHAIRMAN IGNATIUS:  Mr. Chairman,

I'm a little concerned about where we're heading in  terms

of this next phase.  If we -- Mr. Getz has said he wants

to call an expert witness.  I don't know if that's a sound

expert, a development expert.  I don't know what it  would

be.  But we've got to find some way to really stay focused

on what the jurisdictional question -- the question s

needed to determine jurisdiction and not morph into  a

proceeding on the merits of the project.  I don't t hink

that serves anyone well, because it will either go forward

on the local level or go forward with us on the mer its.

We don't need to -- I would hate to spend days in a  battle

of experts over, say, sound standards and decibel l evels,

which we know from other proceedings can literally take

days in very complex matters.  If it's -- it seems

premature to me to get into all of that.

So I'm not sure what the factual areas

are that we're looking to develop before taking up the

jurisdictional issue.  There may be some.  I'm not opposed

to some fact-finding, if that's necessary, and a

stipulation of facts, if that would help to streaml ine it.

But I really am concerned that the jurisdictional h earing
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will become a mini hearing on the merits of the pro ject,

and that is just duplicative.  It will end up costi ng time

and money for the towns, the Applicant, the SEC, ev eryone.

And so I don't have a solution to it, but I just --  I'm

concerned, and maybe some care in developing whatev er the

schedule is and some scoping of what the jurisdicti onal

hearing will entail might help to limit that a bit.

CHAIRMAN BURACK:  Thank you.

MR. IACOPINO:  If I can?  Vice Chairman

Ignatius, I think that's something that hopefully i n my

conference with the parties we can scope out the

appropriate issues, what the factual issues in disp ute

will be, and make that all part of the procedural o rder,

so that it can also be effectively enforced during the

course of the adjudicative hearing.

VICE CHAIRMAN IGNATIUS:  Thank you.

MR. GETZ:  Mr. Chairman, if I can?

CHAIRMAN BURACK:  Going to hear first

from Commissioner Harrington.

CMSR. HARRINGTON:  I would just like to

say I agree with what Chairman Ignatius just stated .  I'm

not quite sure where we're heading with this about the

factual basis that has to be developed.  I mean, th e law

is pretty clear.  In cases where it's between 30 an d 5
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megawatts, the Committee determines if it requires a

certificate consistent with the Findings and Purpos es set

forth in R.S.A. 162-H:1, which is basically a half a page.  

Bringing on expert witnesses -- I think we've alrea dy

discussed this -- I'm not sure what we're going to

accomplish in the next phase.  We have the criteria  here.

It's consistent with 162-H:1.  We can all read this .  I'm

not sure what we're going to bring on, what facts o r

experts are going to come in and read this differen tly,

unless it's going to be protracted legal arguments as to

what these words really mean.  

CHAIRMAN BURACK:  Director Hatfield.

DIR. HATFIELD:  Thank you.  I also agree

with the concerns that have been raised by Chairman

Ignatius, and I don't see our role as judging the s pecific

merits of a local ordinance.  I would think our cha rge is

to consider the process that would occur at the loc al

level and whether that is consistent with the purpo se of

162-H.  And I also am concerned about the amount of  time

it could take to get into factual disputes and test imony,

and I'm not sure how that would aid us in our

consideration of jurisdiction.  Thank you.

CHAIRMAN BURACK:  Thank you.  Are there

other members of the Committee who would like to sp eak to
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this?

DIR. MUZZEY:  I would just like to

second what was just said, that I also have concern s about

the scope of where we're going and the resources th at will

be required to do that.  And I just wanted to agree  with

what folks just said.

CHAIRMAN BURACK:  Thank you.  Are there

others who like to speak to this?  

Attorney Getz, did you have something

further you'd like to share?

MR. GETZ:  If I could try to address

what type of expert witness testimony might be enta iled.

I certainly agree that we don't want to get into sp ecifics

of the project or trying to, you know, get into a - - and I

don't think it's required, and I don't think it's

relevant -- a debate about what would be the sound levels

that might be emitted from Timbertop.  And I think this

goes to Mr. Roth's posing of a test of when is stri ngent

too stringent, that it may be something that Timber top

would want to pursue, to bring in a witness to say that,

you know, the sound level, for instance, in the ord inance

is too stringent; that the expert testimony -- that  it's

not reasonable to expect that a developer could dev elop a

project under those particular ordinances.  That's the one
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factual issue that occurs to me.  Some of the other  issues

in the ordinances we may be able to address without  an

expert witness.  But that is one that may -- I thin k is

best suited to expert testimony.

MR. ROTH:  If I may?

CHAIRMAN BURACK:  Attorney Roth.

MR. ROTH:  It seems to me that having

the parties sit together with Attorney Iacopino to try to

figure out what to do in the absence of an understa nding

about what the standard is we're trying to achieve is

perhaps not a good idea.  And without some guidance  from

the Committee in the form of a ruling in terms of w hat

we're trying to get to, trying to prove facts to ge t to

someplace that we don't know where that is, is goin g to be

really difficult.  

And one thing that comes to mind -- and

I don't know how this works exactly -- is in the An trim

case we had a discussion about whether jurisdiction  could

be applied by the Site Evaluation Committee to appr ove a

subdivision that the Applicant in that case said it  needed

in order to build its project.  And the first step was a

submission by the parties of memorandum of law abou t that

issue, and then there was some consideration and a ruling

about that.  And then there was a subsequent order where
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we had another hearing where we went through the lo cal

regulations to determine which of them survived the

pre-emption analysis.  Now, I'm not saying that's g oing to

go exactly like that.  But it seems to me some sort  of a

ruling from the Committee, you know, what is left, if

anything -- and that is perhaps a decision that fir st

needs to be made, if there's anything left.  For ex ample:

If you accept our theory that this gateway issue of  need

for energy has not been satisfied in this petition,  it

seems to me that that's a pretty important issue.  And if

you say that you don't need to get to all that othe r stuff

if there's no showing of a need for the energy, the n, you

know, game over.  On the other hand, if that is an answer

to that, maybe we don't need to talk about need for  energy

in terms of an evidentiary proceeding.  But right n ow, if

we just say, okay, we're going to go ahead and have  an

evidentiary hearing on all the jurisdictional issue s, we

could very well see experts on the need for energy;  we

could see experts on sound.  As Commissioner Ignati us

said, we could have a mini hearing on the merits ov er

this.  So there needs to be some way to refine this ,

titrate it down, so to speak, so we have something more

manageable and understandable to work with.

CHAIRMAN BURACK:  Attorney Richardson.
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MR. RICHARDSON:  Mr. Chairman, if I may

echo Attorney Roth's comments.  And the other thing  that

I'd like to point out is that this doesn't have to be an

all or nothing affair.  The Committee has a range o f

options before it, and one might be, because we don 't

really have a factual record, because there hasn't been a

variance -- there really hasn't been a project befo re the

boards -- this Committee could deny jurisdiction as  a

final matter and say, that's it, we made our

determination.  It could also deny jurisdiction wit hout

prejudice, to reapply if certain conditions were me t, such

as the Applicant actually requesting a variance and  the

town being able to develop a record as to how its s ound

ordinances would apply to the project.  And if we w ere to

then reach a point where, you know, we were at

loggerheads, and the Applicant felt this couldn't b e

complied with, if the Committee granted them leave to do

that, they could come back at that point, and this

Committee could make a determination with the factu al

record.  

Right now, I mean, as Attorney Roth has

suggested, I mean, I'm looking at potentially havin g to

defend, with expert testimony about setback provisi ons,

sound, you know, the flicker issues, the noise issu es, all
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of the issues that this project might involve in or der to

prove that an ordinance is not unreasonable for a p roject

that hasn't really been applied for yet, only to th en have

to recommence a new proceeding, to then have this

Committee determine, if it did determine there was

jurisdiction, whether that project was in fact reas onable.

So we end up with, I think, twice the headache for one

project that's still below the jurisdictional thres hold.  

So I'd like to offer that as an avenue

by which this Committee could make a ruling today t hat

wouldn't completely foreclose jurisdiction at a lat er

date, but would really allow the project and the fa ctual

record to be developed.

MR. GETZ:  Mr. Chairman.

CHAIRMAN BURACK:  Go ahead, Attorney

Getz.

MR. GETZ:  I understand that by denying

the motion to dismiss, it effectively accepted Timb ertop's

theory of the case of what needs to be alleged in o rder to

move forward.  I understand, with respect to the ar gument

that there should not be an adjudicative hearing, y ou

decided that we should -- made by Mr. Richardson --  you've

determined that we should move forward with an

adjudicative proceeding and suggested that we get t ogether
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to talk about process.  I think the burden is now o n

Timbertop to make the record, and hopefully we can agree

to procedural steps to get that record before you.  

Timbertop -- you know, the town is not

the only one concerned about expense.  Timbertop is

concerned about expense and wants to put on the bes t case

that it can.  If it doesn't put on a good case, you 're

going to deny jurisdiction.  If we don't include th ings

that you think we should have, you're going to deny

jurisdiction.  Mr. Roth and Mr. Richardson will be able to

make the arguments that we failed to do something o r

failed to prove something.  And so I think we are i n a

position that we should be able to put forward the case

that we think is required under the statute.  We do n't

think it requires all of the factual issues that wo uld

happen as part of a certificate.  We do not anticip ate

making all those kinds of arguments that you're goi ng to

have to determine the facts.  We're going to focus on what

is problematic about the ordinances and why they do n't --

and why they're not consistent with 162-H:1.

CHAIRMAN BURACK:  I thank the attorneys

for sharing their thoughts with us.  I'm going to s tand by

my decision here and will ask the parties to work w ith

Attorney Iacopino to narrow the scope as much as we
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possibly and reasonably can to what absolutely has to be

considered here, so that we have sufficient informa tion

upon which we can make a decision here as to whethe r we're

going to assert our jurisdiction.

CMSR. HARRINGTON:  Mr. Chairman,

question just on process?  So they will get -- the parties

will get together and come back with a narrow scope  that

comes back, and then we have an adjudicative hearin g based

on that scope?

CHAIRMAN BURACK:  That's correct.  We'll

have what I hope will be a relatively brief adjudic ative

hearing, and then we will be in a position to make a

determination as to whether or not to grant or deny

jurisdiction.

CMSR. HARRINGTON:  What if the Committee

members don't agree with the scope that comes out b y those

people?  How do we work on changing the scope of ma king it

smaller or making it bigger, redirecting it?

CHAIRMAN BURACK:  I'm going to ask

Attorney Iacopino.  That's a fair question.  I'm go ing to

ask Attorney Iacopino to share with the Committee w hat the

scope is.  And perhaps, Attorney Iacopino, you can

describe how we've typically handled these processe s

historically.  
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MR. IACOPINO:  Historically, we've

handled them exactly the way you've outlined for th is one.

In every single jurisdictional proceeding, there's been a

hearing like this, maybe not quite as long, where w e sort

of sorted out what the issues involved are, and the n the

matter is then put over for a prehearing conference  and an

adjudicative proceeding.  That's what happened in

Lempster.  That's what happened with Antrim.  That' s what

happened in the Laflamme case with Clean Power.  It  also

happened recently with Jericho Mountain, which was the

flip side of this case.  That's where we had a peti tion

asking us to issue a ruling that we would not asser t

jurisdiction.  And in every case -- well, I'm sorry .  We

didn't have an adjudicative proceeding in that case

because there was no objection to it by the only ot her

party involved, which was the City of Berlin.  But had

there been an objection by the City of Berlin, that 's

likely what would have happened in that case as wel l.  

The R.S.A. 541-A, as well as 162-H, both

-- well, one requires due process to all the partie s and

the other assumes that due process is going to be p rovided

to all the parties.  

But as far as the scoping, my goal would

be to sit down with all of the parties and basicall y make
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a list of issues that they believe this record need s

additional facts on; how they're going to prove tha t;

discuss whatever discovery matters that there might  be

between them, which hopefully the Committee will no t be

involved with; then come up with a time frame that

involves, hopefully, as the Chair said, a relativel y short

adjudicative proceeding that is also consistent wit h the

schedules of the folks on the Committee.  That's th e way

that we would -- that I would envision this proceed ing.

And I will do my very best to make the issues as na rrow

and as complete as possible for the Committee's

deliberations.

CHAIRMAN BURACK:  Attorney Iacopino,

thanks very much.  

There being nothing further, I'm going

to adjourn this proceeding.  I'm sorry.  Attorney

Richardson.

MR. RICHARDSON:  If I may, I didn't want

my silence to be construed as agreement that the sc ope of

issues would be limited, because I have two towns w ith two

different ordinances that -- well, they have minor

differences between them.  I should clarify.  But I 've got

to basically defend the reasonableness of the entir e

ordinances for both towns, and I'm very worried tha t I
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don't see how I can, even on the sound issue alone,  you

know, keep it, you know, separated from the issue o n the

merits.  And I thought I understood as we went arou nd the

room that there might be a willingness among the Co mmittee

members to rule on the merits at this time.  And I

believe, and I don't mean to belittle the Chair's

authority, but I believe the Committee has the auth ority

to make such a ruling, having heard the information  that's

been presented at this point.

CHAIRMAN BURACK:  Attorney Richardson, I

appreciate that very much.  Under the rules -- that  is,

202.14 -- the duty and the authority to rule on mot ions

does fall to the presiding officer.  And I recogniz e that

the ruling I've made may not be one that everyone i s

comfortable with at this moment.  It's the duty, ho wever,

that I have.  And I've listened very carefully, spe nt a

lot of time looking at the record here, and I feel that,

on balance, this is the necessary step for us to ta ke

before the Committee can make a fully informed deci sion

here.  There are issues raised here that are novel,  to my

knowledge have not been directly raised in any othe r

proceedings in the past that have been before us, a t least

since I've sat on the SEC.  And I think out of fair ness to

all the parties and to the process and to the statu tes,
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that we need to -- as I say, we need to develop add itional

information here so that we're making a really very

well-informed decision before we make a final decis ion.

And I don't enter into this decision lightly.  I re cognize

the burden that it places upon all the parties.  Bu t I

also feel that this is the right way for us to proc eed.  

So, thank you.  There being nothing

further, we're going to adjourn this proceeding.  W e'll

take a break until 2:15 and then commence with the matter

involving Groton Wind.  Thank you.  

(Whereupon the public meeting was 

concluded at 2:05 p.m.) 
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