STATE OF NEW HAMPSHIRE
SITE EVALUATION COMMITTEE

Docket No. 2014-03

Re: Motion of Granite Reliable Power, LLC to Amend a Certificate of Site and Facility
with Request for Expedited Relief

February 3, 2015

DECISION GRANTING THE MOTION OF GRANITE RELIABLE POWER, LLC
TO AMEND A CERTIFICATE OF SITE AND FACILITY

I BACKGROUND
On July 15, 2009, the New Hampshire Site Evaluation Committee (Committee) granted

a Certificate of Site and Facility to Granite Reliable Power, LLC (Applicant), in Docket

No. 2008-04. The Certificate authorized the Applicant to site, construct and operate a 99 MW
wind powered electric generation facility consisting of 33 wind turbines on private lands located
in Dixville, Erving’s Location, Millsfield, Odell and the Town of Dummer in Coos County
(Facility). The Facility is fully constructed and commercially operating. The Certificate
included a number of important conditions pertaining to the construction and operation of the
Facility. A series of conditions was incorporated into the Certificate through the Committee’s
approval of a High Elevation Mitigation Settlement Agreement. Included within the High
Elevation Mitigation Settlement Agreement, Section A, Paragraph 5, and incorporated in the
Certificate was a condition stating: “Within the Retained Land on Mt Kelsey, only those trees
necessary for project construction will be cut. Once construction is completed, there shall be no
commercial timber harvesting in this area. After project construction the roadway shall be

revegetated so that the roadbed is limited to 12 feet in width.”



On March 12, 2014, the Applicant filed a Motion to Amend the Certificate of Site and
Facility (Motion). The Applicant asserts that it has complied with all conditions in the High
Elevation Mitigation Settlement Agreement. The Applicant alleges, however, that the
maintenance requirements of the Facility necessitate the repeated and periodic disturbance of the
revegetated areas along the roadbed to accommodate heavy construction equipment. The
Applicant seeks to amend the Certificate to replace the road width condition with a Revised High
Elevation Restoration Plan (RHERP) that will require that road widths be revised generally to 16
feet. In addition, the RHERP includes requirements pertaining to: (1) minimization of temporary
and permanent disturbances; (2) restricted access; (3) stabilization and revegetation (including
requirements pertaining to grading, soil preparation, tree seedlings, and mulch for moisture
retention and soil stabilization; (4) monitoring; and (5) maintenance.

1. PROCEDURAL HISTORY

The Motion together with the proposed amendment and the RHERP were filed on
March 12, 2014. Counsel for the Public filed his Objection to the Applicant’s Motion on March
27, 2014. The Applicant filed a response on April 3, 2014.

A public meeting was held on April 7, 2014. Also on April 7, the Windaction Group
(Windaction) filed a Petition to Intervene Pro Se, and Coos County Commissioner, District
Three, Rick Samson, filed a request to intervene with the Committee. Both motions to intervene
were granted on May 1, 2014.

A Procedural Order was issued on May 14, 2014.

On May 20, 2014, the Committee received an e-mail from a Land Resource Specialist of
New Hampshire Department of Environmental Services (DES), Craig Rennie, advising the

Committee that the DES Alteration of Terrain Bureau had reviewed the RHERP and determined



that it met the notification requirements of Administrative Rule Env-Wq 1503.21(d). Mr. Rennie
further advised the Committee that the DES Alteration of Terrain Bureau had determined that
neither an amended permit nor a new permit was necessary.

On May 22, 2014, the Applicant filed testimony of the following witnesses: (i) John R.
Cyr, Operations and Maintenance Supervisor for the Granite Reliable Power Windpark;

(i1) Kenneth D. Kimball, PhD, Director of Research for the Appalachian Mountain Club (AMC);
and (iii) Tyler B. Phillips, Senior Project Manager at Horizons Engineering, Inc.

On June 18, 2014, Counsel for the Public filed a Motion for Leave to Retain Dr. C.
William Kilpatrick, a Professor of Biology at the University of Vermont. The motion was
granted on July 7, 2014, and Dr. Kilpatrick was retained as expert by Counsel for the Public.

A technical session was conducted on July 24, 2014. The next day, Counsel for Public
filed a Motion to Strike testimony of Kenneth D. Kimball. Counsel for the Public alleged Dr.
Kimball failed to appear in person at the technical session conducted and asked the Committee to
strike Dr. Kimball’s testimony. The Applicant objected on August 4. The following day,
Counsel for the Public filed an emergency request for modification of the procedural order.
Specifically, Counsel for the Public asked the Committee to modify the procedural schedule so
that Counsel for the Public would be given an opportunity for an in-person technical session with
Dr. Kimball. Counsel for the Public also alleged that his expert required additional time to
complete his investigation. The Applicant filed its Objection to the Counsel for the Public’s
request one day later, August 6.

By Order dated August 7, 2014, the Committee denied Counsel for the Public’s request to
strike testimony of Dr. Kimball and the request to modify procedural schedule so that it would

allow for the in-person technical session with Dr. Kimball. The Committee, however, granted
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Counsel for the Public’s request for additional time for the completion of the investigation by
Counsel for the Public’s expert. The Committee further modified the procedural schedule to
allow for a site visit at the Facility.

On August 6, 2014, the Applicant filed a Motion for In Camera Review to Determine
Discoverability of its Safety Plan. The Applicant asserted that Counsel for the Public and
intervenor Windaction requested the disclosure of the Facility’s Public Safety Plan. The
Applicant further asserted that the Public Safety Plan was irrelevant to the issues raised in this
docket, refused to disclose the Safety Plan, and requested that the Committee or Counsel for the
Committee conduct an in camera review of the Plan in order to determine its relevance to the
proceedings in this docket. Counsel for the Public and Windaction objected to the Applicant’s
request. On November 4, 2014, the Committee granted the Applicant’s Motion for In Camera
Review, and found that the Public Safety Plan submitted for in camera review was irrelevant to
the issues pending in this docket. The Committee also determined that the Public Safety Plan
was exempt from the disclosure provisions of RSA 91-A.

On August 29, 2014, the Parties conducted a site visit.

On September 14, 2014, Counsel for the Public filed the testimony of Dr. Kilpatrick and
that of Christopher Gray, a master’s degree student at the University of Vermont. The pre-filed
testimony of Dr. Kilpatrick was accompanied by his report.

On September 15, 2014, Windaction filed the testimony of Lisa Linowes.

On October 9, 2014, the parties participated in a second technical session. On October 23,
2014, the Applicant filed supplemental testimony of Dr. Kimball and Counsel for the Public filed

supplemental testimony of Dr. Kilpatrick.



On November 24, 2014, the Committee held a public hearing at which it considered the
Motion.

I11.  POSITIONS OF THE PARTIES

A. Applicant.

The Applicant requests that the Certificate be amended in order to allow the widening of
the access roads to 16 feet (18 to 26 feet at six corners).

The Applicant asserts that the Committee should allow such modification to enable the
Applicant to conduct maintenance of the Facility. Specifically, the Applicant reports that in 2012
the manufacturer of the turbines was required to replace the bearings inside the gearboxes and
the nacelles atop six of the turbine towers. App.’ 2, at 3; Tr. at 53-54. One turbine was located in
the high elevation area on Mt. Kelsey. App. 2, at 3. In order to replace the bearings located in the
turbine on Mr. Kelsey, the manufacturer had to lower the 26-ton gearbox to the ground. App. 2,
at 3. A large crane was delivered to the base of the turbine. App. 2, at 3. As a result, the
Applicant had to widen the road by rolling back its topsoil and restoring it back to the ordered
width following the maintenance. Tr.? at 51.

In mid-August 2013, one of the turbines located on Mt. Kelsey was struck by lightning
and required unscheduled maintenance. App. 2, at 3-4; Tr. at 55. In order to repair the turbine,
the Applicant had to transport crane components and erect a crane on a roadway near the turbine.
App. 2, at 4; Tr. at 55. To accomplish this, the Applicant had to windrow growing material

overlying the restored portion of the access road and expose the underlying gravel. Tr. at 51, 62.

! References to exhibits proffered by the Applicant are designated as “App.” followed by the page number.
References to exhibits proffered by Counsel for the Public are designated as “PC” followed by the page number.
References to exhibits proffered by Winadaction are designated as “WA” followed by the page number.

2 References to the transcript of the adjudicatory hearing held on November 24, 2014, are designated as “Tr.”
followed by the page number.



It became apparent to the Applicant that the Mt. Kelsey turbines would require periodic
maintenance and that this maintenance necessitated a roadbed wider than 12 feet. The Applicant,
through the pre-filed testimony of Mr. Cyr, acknowledges that the Project does not require any
immediate maintenance and no maintenance that would require the use of heavy equipment is
currently scheduled. The Applicant asserts, however, that periodic scheduled and unscheduled
maintenance and repairs will have to be conducted. The Applicant further asserts that if the
Committee refuses to grant the Motion and continues to require the Applicant to maintain road
widths as set forth by the Certificate, it will have to remove topsoil on the roadway corridor and
then replace and revegetate it upon completion of each maintenance event. See Motion at 1, 3.
Dr. Kenneth Kimball, Director of Research for the AMC, opined in his pre-filed testimony that
such repeated destruction of roadside vegetation and reseeding with erosion control grass may
form linear prey rodent habitat corridors, which, in turn, may attract additional predators into the
old growth sub-alpine forest ecosystem of Mt. Kelsey. App. 3, at 3-4.

The Applicant asserts that it diligently devised a Plan that would allow it to widen the
access road and maintain environmental balance in the region. As a result, the Applicant requests
that the Committee approve the RHERP as it sets forth new width requirements and addresses
minimization of temporary and permanent disturbances, restricted access, stabilization and
revegetation (including requirements pertaining to grading, soil preparation, tree seedlings, and
mulch for moisture retention and soil stabilization), monitoring and maintenance of the affected
area. The Applicant asserts that the RHERP not only contains appropriate mitigation for road
widening, but also incorporates better practices required for environmental mitigation. The
Applicant concludes that approval of the amendment to the Certificate and the RHERP “will

improve operational efficiency, avoid further repeated destruction and de-vegetation of the



Mt. Kelsey environment, and better mitigate environmental concerns identified by [the
Appalachian Mountain Club] and NHF&G.” See Reply by Granite Reliable Power LLC to
Objection of Counsel for the Public to Expedited Motion to Amend the Certificate of Site and
Facility, at 8. As to the timing of construction and revegetation, the Applicant asserts that it will
do it “all at once” as soon as possible.

B. Counsel for the Public.

Counsel for the Public asks that the Committee to deny the Motion. Counsel for the
Public alleges that the Applicant failed to demonstrate that the amendment will not have an
unreasonable adverse effect on the highly sensitive natural environment of Mt. Kelsey. Counsel
for the Public further states that the Applicant failed to demonstrate that the amendment is
warranted. Counsel for the Public argues the Committee should deny the request because the
Committee issued a Certificate in reliance on the original agreement. Counsel for the Public
likens the Motion to a re-opening of the record and argues that circumstances do not warrant
such relief.

Counsel for the Public’s expert, Dr. Kilpatrick, opined that “the present High Elevation
Mitigation Plan is performing little or no mitigation of the impacts of the project on Mt. Kelsey
... [and] the proposed changes to the plan will do nothing to improve the efficacy of the plan and
may actually make things worse.” PC 1, at 4-5. Counsel for the Public submits that the Applicant
failed to conduct sufficient research and evaluation in order to conclude that the RHERP will be
effective. In the alternative, Counsel for the Public urges the Committee to consider Dr.

Kilpatrick’s recommendations and incorporate them in an order modifying the Certificate.



C. Windaction.

Windaction, through the testimony of Lisa Linowes, argues that the Applicant failed to
demonstrate that amendment of the Certificate is required. Specifically, Windaction argues the
Applicant has required heavy equipment at high elevation of the Facility only on two occasions.
Windaction asserts that the Applicant admits that it cannot predict when the next time such need
will occur, and further admits that no such activity is planned in the near future. In general,
Windaction asserts that the Applicant failed to demonstrate any circumstances warranting
modification of the Certificate. Windaction further asserts that it is unlikely that the RHERP will
mitigate environmental impact. Windaction opines that any and all mitigation actions conducted
by the Applicant on the Site so far are failing. Windaction claims that it is unlikely that the effect
of the Project on the environment or the region can be mitigated through methods proposed by
the Applicant.

D. Rick Samson.

Coos County Commissioner, District Three, Rick Samson forwarded correspondence to
the Committee indicating that he believes the amendment to the Certificate to be reasonable and
favors granting the request.

V. TESTIMONY

A. Applicant’s Witnesses

1. John Cyr.

John Cyr is the operations and maintenance supervisor at the Facility. App. 2, at 2. He
has worked there since 2011. App. 2, at 2. He previously worked as the maintenance supervisor
at Great Northern Paper and Sappi Fine Paper in Maine. App. 2, at 2; Ex. A. As operation and

maintenance supervisor he oversees the day-to-day operations of the Facility. App. 2, at 2. This
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includes repair and replacement efforts. App. 2, at 2. He supervises the turbine mechanics and
the contractors hired to undertake maintenance. App. 2, at 2.

Mr. Cyr testified about two times when it was necessary to transport large equipment
onto Mount Kelsey. App. 2, at 3-4. In one case, a manufacturing defect required that one of the
gearboxes on Mount Kelsey be removed and repaired. App. 2, at 3. In the second, there was a
lightning strike that required blade repair. App. 2, at 3-4. Both were on Mount Kelsey. App. 2, at
3-4. In order to undertake repairs, it was necessary to roll back the widths of the turbine roads
and disturb and replant the vegetation. App. 2, at 3-4. Mr. Cyr indicated that these instances led
to a discussion with Will Stats of the New Hampshire Fish & Game Department (Fish and
Game) and others about a plan to permanently widen the turbine road widths and to plant
additional vegetation in other specified areas. App. 2, at 3-4.

In his testimony, Mr. Cyr stated that the road widths would be permanently widened to
16 feet and that at certain corners, the width would be wider. App. 2, at 5. In addition, the
RHERP makes provision for the creation of crane assembly areas. App. 2, at 5. Mr. Cyr pointed
out that the dimensions for the roads, the corners, and the crane assembly areas were provided by
Cianbro Corporation, which is the vendor that has provided the equipment and serviced the
repairs to date. App. 2, at 6.

Mr. Cyr testified that, based on his experience; it is likely that some, though not every
turbine tower will need large truck maintenance in the future. App. 2, at 4. Therefore, he submits
that the implementation of the RHERP incorporated into the Amendment to the High Elevation
Mitigation Settlement Agreement is the preferable option. App. 2, at 5.

During the hearing, Mr. Cyr testified that the Applicant requested the widening of the

road so that it could get heavy equipment to the high altitude turbines to address damage that
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may be caused by lightning strikes or ice damage on the blades. Tr. at 55. Mr. Cyr admitted,
however, that although 16 lightning strikes were detected on Mount Kelsey last summer, none of
them caused damage that would require the Applicant to bring heavy equipment to the turbines.
Tr. at 56. Mr. Cyr also stated that the Applicant does not plan on bringing heavy equipment to
Mount Kelsey in the foreseeable future. Tr. at 72. Mr. Cyr agreed that the construction of the
road and revegetation should be conducted as soon as this year. Tr. at 77.

2. Tyler Phillips.

Tyler Phillips is a senior project engineer from Horizons Engineering. App. 1, at 2. He is
also the environmental monitor for the Project. App. 1, at 2.

Mr. Phillips testified that experience at the Project since the completion of construction
demonstrates that the turbine road paths should be permanently widened to accommodate
vehicles required for future maintenance and to better accomplish the objectives of the high
elevation habitat restoration. App. 1, at 7. He explained that the RHERP proposes to modify
current High Elevation Mitigation Plan in three basic ways:

1. By widening the turbine roads and restoration areas. In doing so,
the organic material removed to widen the roadways would be
moved to certain select areas to cover portions of the turbine pad
areas and allow vegetation, including trees to grow in those areas
with the goal of decreasing the overall expanse of gravel within the
project. He advised that an ongoing collaborative process with
Fish and Game has identified those areas that are the highest
priority for planting and placing of organic materials;

2. Creation of crane erection areas and pathways. The amendment to
the Certificate would allow the creation of these areas so that
revegetation efforts would not be frustrated in the event the cranes
are necessary to be used to perform future maintenance. The crane
erection areas and pathways would be covered with straw mulch
and allow natural revegetation to take place upon construction of

any crane work. In addition, additional trees would be planted in
designated restoration areas;
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3. Adjustment of the stabilization material to deter predators. Part of

the RHERP involves the use of organic materials rather than grassy

materials for stabilization. This is in response to concerns that the

grassy materials used for re-stabilization are causing increased

canine predation which is harmful to the pine marten® and

Bicknell’s thrush.
App. 1, at 3-5. Mr. Phillips testified that this plan was a collaborative effort with Fish & Game,
DES, and the Appalachian Mountain Club (AMC). App. 1, at 3, 5-6. Mr. Phillips claimed that
the RHERP will have no effect on water quality as it deals primarily with flat areas, most of
which have already been stabilized. App. 1, at 6. The widening of the roadways will not increase
runoff flow rates. App. 1, at 6. He also explained that the existing culverts and rock sandwiches
are capable of handling any increased road width. App. 1, at 7. No wetlands will be affected.
App. 1, at 6. He also pointed out that moving topsoil from the widened roadbed side area to the
turbine pads and other selected areas will not affect erosion or runoff impacts. App. 1, at 6.

Mr. Phillips’s final opinion is that the RHERP will actually be more protective of the
natural environment. App. 1, at 7. His opinion is based on operational experience and he sees it
as an improvement upon the original plan. App. 1, at 7. He sees it as an improvement because it
will likely increase the success of revegetation efforts as well as provide ability to the developer
to perform future maintenance without harming revegetation efforts. App. 1, at 7.

During the hearing, Mr. Phillips testified that he conducted post-construction monitoring

and performed qualitative checks of newly planted trees and, in his opinion, the current survival

rate of newly planted vegetation is approximately 80-85 percent. Tr. at 36-37, 66. Mr. Phillips

® This Decision interchangeably refers to the “marten,” the “pine marten,” the “American marten” and the
“American pine marten.” During the proceedings Mr. Phillips and Dr. Kimball referred to the “pine marten” or
simply “marten.” Dr. Kilpatrick referred to the “American marten” and Christopher Gray referred to the “American
pine marten.” We understand that all of the witnesses are referring to the species scientifically known as Martes
americanus. When discussing the testimony of a witness in this Decision we will use the same term for the species
as used by the witness.
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admitted, however, that he did not actually count the trees and based his conclusion on an overall
visual assessment. Tr. at 37. Mr. Phillips clarified that the Applicant had determined the required
width of the road by measuring the top soil that had to be rolled back after required construction
on the Site. Tr. at 51-52, 62-63. Mr. Phillips also explained that the trees on the turbine pads
have not been planted yet. Tr. at 81. The Applicant would like to be able to transport topsoil
obtained as a result of the widening of the road to the turbine pads prior to planting. Tr. at 81-82,
86. Mr. Phillips further agreed that the RHERP was not designed to mitigate the effect of the
Project on endangered species but, rather, was developed to mitigate the effect of the widening
of the road on vegetation of the Site. Tr. at 87-88. Mr. Phillips stated that, in his opinion, the
construction of the road and revegetation should not be conducted unless needed. Tr. at 89.

3. Dr. Kenneth Kimball.

Dr. Kenneth Kimball is the director of research for the Appalachian Mountain Club
(AMC). App. 3, at 2. He was involved in negotiating the initial High-Elevation Settlement
Agreement. He, along with Dr. Publicover, also represented the AMC in the original certification
proceedings. App. 3, at 2.

Dr. Kimball supports the amendment of the certificate and implementation of the
RHERP. App. 3, at 3.

Dr. Kimball testified that, after construction was complete, the AMC became concerned
regarding the “continued management of a linear, unnatural grassy environment along the road
corridor above 2700 feet on Mount Kelsey.” App. 3, at 2. This concerns Dr. Kimball because he
believes that the corridor as presently managed, “contributes to additional and unnatural predator
attraction to the area with a corresponding adverse effect on the pine marten population.” App. 3,

at 2. Due to these concerns, the AMC asked the Applicant to eliminate the use of further grass

12



plantings and, instead, to apply straw mulch in areas where new organic material is being placed
or disturbed. App. 3, at 2. In addition, Dr. Kimball recommended that natural tree reseeding be
allowed to occur. App. 3, at 2. He testified that these concerns are addressed in the RHERP at
section 3D requiring “mulch for moisture retention and stabilization.” App. 3, at 2. Dr. Kimball
stated that he assisted in the preparation of the RHERP and that he raised the particular concern
about the increase in predation which can be enhanced by the roadside grass seeding under the
original plan and has a detrimental effect on pine marten. App. 3, at 3. It is for these reasons that
the AMC supports the adoption of the Amendment to the Certificate and the approval of the
RHERP. App. 3, at 3.

In his supplemental testimony, Dr. Kimball reiterated his experience with ecological
restoration projects and his overall experience. App. 4, at 2-5. Dr. Kimball described the RHERP
and Amendment to the Certificate as a form of adaptive management. App. 4, at 11-12. He
explains that the recommendations contained in the plan and the amendments are the result of the
studies that were conducted after construction of the Project. App. 4, at 7.

Dr. Kimball testified that the AMC had concerns about habitat fragmentation and
increased predation from the outset of its involvement in this docket. App. 4, at 5. He stated that
this is the reason why the AMC joined Fish & Game’s request for post construction impact
studies on the pine marten and other species. App. 4, at 5-7. He sees the RHERP and the
additional mitigation that comes with it as being responsive to the conditions found on the
ground at the Site as a result of those studies. App. 4, at 11-12. Dr. Kimball testified that the
RHERP includes off-site mitigation that is designed to protect other large stands of high
elevation spruce fir habitat from future threat of development from the wind farm or timber

harvesting. App. 4, at 12. He explained that the stands were selected because they were under
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threat, and mimicked habitat that is associated with Bicknell’s thrush and pine marten. App. 4, at
5-6. As a result, the new off-site mitigation contributes to a 31,000 acre buffer that is established
around the Umbagog National Wildlife Refuge Area and has quality spruce for pine marten
habitat. App. 4, at 5-6.

With respect to the revegetation of the areas along the turbine roads, Dr. Kimball
reiterated that the AMC recommended no further use of grasses or hay for erosion control. App.
4, at 7. They support the use of organic material that would, they hope, limit the ability of canine
prey and predators as well as other predators to find access to the high elevation forest where
such predators are not normally found. App. 4, at 7.

Dr. Kimball asserted that many of Dr. Kilpatrick’s literature citations actually support his
concern that the non-native vegetative buffer will attract additional predators during the growing
season. App. 4, at 11-12.

In summary, Dr. Kimball explained that the RHERP is a reasonable plan developed by
experienced professionals familiar with the Site. App. 4, at 12. He opined that the Plan has a
reasonable chance of accelerating the reforestation rate and to tone down some of the habitat
fragmentation impacts in a swifter manner. App. 4, at 12.

During his examination at the hearing, Dr. Kimball further clarified that the original High
Elevation Restoration Plan was designed as an attempt to accelerate regeneration of vegetation in
the impacted area. Tr. at 143. Dr. Kimball admitted, however, that some additional studies of the
impacted area would be beneficial. Tr. at 144. As to the timing of the construction and
implementation of RHERP, Dr. Kimball acknowledged that that the advantage of doing it as
soon as possible is the ability to accelerate the time over which the turbine pads can recover. Tr.

at 171. Dr. Kimball also recognized the alternative option to postpone further revegetation until
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additional repairs or maintenance are required and then undertaking the widening of the road. Tr.
172-173. Dr. Kimball testified, however, that when the AMC agreed to the RHERP, the AMC
believed that it would be fully implemented immediately after the approval by the Committee.
Tr. at 173.

Dr. Kimball agreed that the road makes it easier for predators to travel to high elevations
at the Site. Tr. at 151. Dr. Kimball also explained that predator access to the Site does not depend
on the width of the road, but rather on the compaction of the surface. Tr. at 151-152. Ultimately,
Dr. Kimball opined that the widening of the road from 12 feet to 16 feet will not appreciably
affect the ability of predators to get to higher elevations at the Site and opined that the RHERP
would be an improvement upon the existing the High Elevation Restoration Plan. Tr. at 152, 170.

B. Counsel for the Public’s Witnesses

1. Dr. Charles William Kilpatrick.

Dr. Charles William Kilpatrick holds a PhD in zoology. PC 1, at 2. He is a professor in
the biology department at the University of Vermont. PC 1, at 2.
He originally expressed the opinion that:
[T]he project upon Mt. Kelsey is having a significant adverse
impact upon the natural environment on Mt. Kelsey. In my opinion
the present High Elevation Mitigation Plan is performing little or
no mitigation of the impacts of the project on Mt. Kelsey. It is also
my opinion that the proposed changes to the plan will do nothing
to improve the efficacy of the plan and may actually make things
WOrse.
PC 1, at 4-5. In support of his opinion, Kilpatrick relied on the pine marten study (Siren) and the
Bicknell’s thrush study (Parrish). PC 1, at 4. He also relied on the fragmentation of local habitat
caused by the construction of the Project. PC 1, at 8-10. Kilpatrick pointed out that there have

been wildlife changes noted in the disturbed Project area. PC 1, at 10. The population of pine
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martens did not decline but now seems to avoid the ridgeline. PC 1, at 10. There are increased
indicators of direct and competitive predators such as fox and coyote. PC 1, at 12. One study
noted a significant reduction in avian abundance while another study (different time frames) did
not detect any reduction. PC 1, at 11-12. Dr. Kilpatrick claimed that the loss of 60 acres to
fragmentation as a result of the Project has had adverse impacts on the population of pine
martens and Bicknell’s thrush. PC 1, at 11-12.

Dr. Kilpatrick criticized the RHERP as being based on the “beliefs” of Dr. Kimball rather
than on any documentation. PC 1, at 15-16. Dr. Kilpatrick predicted that the RHERP will have
no impact on the rodent population or the use of the turbine roads by fox and coyote. PC 1, at 15-
16. He also asserted that the reforestation will take years and “it is not clear that the populations
of American marten and Bicknell’s thrush that were adversely impacted by these habitat
alterations will survive long enough to benefit from reforestation.” PC 1, at 6. He went on to
claim that the existing road and increased “edge” habitat will contribute to the decline of the
marten and Bicknell’s thrush.

Dr. Kilpatrick concluded his testimony by stating that any plan should include an
“experimental design” that would allow evaluation of the effectiveness of the protocol. PC 1, at
16-17. He also recommended | funding for additional studies and to consider other methods of
discouraging use of the turbine roads by canine predators such as electric fences. PC 1, at 16-17.

In his supplemental testimony, Dr. Kilpatrick explained that he was hired to evaluate the
efficacies of both the original plan and the revised plan — not to determine which was better. PC
3, at 2.

Dr. Kilpatrick argued that the RHERP does not address all impacts — such as increased

edge habitat around turbine pads. PC 3, at 3. He also claimed that the reforestation efforts will
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be less successful than expected and even if successful there will remain approximately 5 miles
of edge habitat. PC 3, at 3-4. Dr. Kilpatrick also opined that regardless of the revegetation plan,
the disturbed areas will never resemble the original forest in its complexity. PC 3, at 6-7.

At the hearing, Dr. Kilpatrick clarified that it is his position that the Project as originally
configured had an unreasonable adverse effect on the populations of American martens and
Bicknell’s thrush and stated that “there’s a very low probability that either species will survive
on site long term.” Tr. at 196. Dr. Kilpatrick further clarified that American martens shifted their
activities patterns off of the ridge line partially due to the increased predation and possible
starvation caused by the construction of the road. Tr. at 204, 234-235. Dr. Kilpatrick admitted,
however, that widening the road to 16 feet would have only a limited impact on the population of
these species and asserted his position that it is the entire Project, not just the road that affects the
pine marten population within the Site. Tr. at 197, 223. Dr. Kilpatrick also testified that he did
not believe that the RHERP was based on sufficient research and information to guarantee the
restoration of the habitat or vegetation on the Site. Tr. at 200, 221, 223-224. Therefore, Dr.
Kilpatrick recommended that the Committee require the Applicant to provide additional funding
for post-construction study of American martens and Bicknell’s thrush on Mount Kelsey. Tr. at
206, 225. Dr. Kilpatrick asserted that the damage to the environment has already occurred and, at
a minimum, the Applicant should fund additional post-construction studies to: (1) obtain a better
understanding of extent of the impact that developments similar to the Project may have on the
environment; (2) to learn which restorative measures are actually effective, and; (3) to find out
the reasons for the shifting of the pine marten population. Tr. at 225-226, 235, 239.

For example, Dr. Kilpatrick asserted that he did not believe the planting proposed to

occur on top of the turbine pads will be successful. Tr. at 233. Dr. Kilpatrick stated that it would
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be more beneficial to research whether the vegetation will survive in this area prior to actually
implementing any vegetation measures. Tr. at 233. Dr. Kilpatrick asserted that such planting
should be done “in a planned and systematic fashion so that in the future we know something
about how the restoration should be done.” Tr. at 224. Dr. Kilpatrick also recommended that the
Committee order the Applicant to increase the number of trees that have to be planted on the Site
by a factor of four or five times. Tr. at 232. Dr. Kilpatrick further opined that the Applicant
should be required to plant trees of some different age classes in order to get a more complex
type of forest structure. Tr. at 232. As to the topsoil, Dr. Kilpatrick agreed that the Applicant
should not bring topsoil from lower elevations and should reuse the topsoil from the Site. Tr. at
232. Dr. Kilpatrick admits that he does not know and could not recommend actual restoration
measures that should be employed by the Applicant. Tr. at 224-225. Dr. Kilpatrick finally opined
that if the Committee approves the Applicant’s request it should require the Applicant to conduct
construction and implementation of the RHERP “sooner rather than later”. Tr. at 233-234.

2. Christopher Gray.

Christopher Gray is a master’s degree student at the University of Vermont. PC 2, at 2.
He visited the Site and filed testimony memorializing his observations and recommendations. PC
2, at 3. He testified that the trees in the replanted area were commonly browsed. PC 2, at 7-8. He
also stated that, during the site visit he observed that there were stretches in the replanting where
over 50% of the trees were dead and/or missing completely. PC 2, at 4. As to the turbine pad
areas, Mr. Gray asserted that these areas have high levels of exposure to wind and sun and are
mostly flat gravel areas. PC 2, at 4. As a result, Mr. Gray opined that the Project caused the
reduction of unique high elevation habitat required for American pine martens. PC 2, at 6. Mr.

Gray further concluded that the roadways to the Project and between the turbine pads allow for
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easy access of coyotes, foxes, and other predators to move up Mount Kelsey and increase
competition for prey with the American pine marten. PC 2, at 6. Mr. Gray asserted that
increasing the number of trees in the replanting effort may increase the number of trees that
survive from year to year. PC 2, at 8.

At the hearing, Mr. Gray further testified that he estimated the current survival rate for
the trees planted on the site as 75 percent or below. Tr. at 193. He clarified that he based his
estimation on visual assessment of the trees and suggested that the Committee should require the
Applicant to conduct extensive analyses that would most likely demonstrate that the survival rate
is actually at 75 percent. Tr. at 193, 230-231. As to the timing of the restoration plan and
widening of the road, Mr. Gray asserted that he did not form an opinion as to whether the
Applicant should do it as soon as possible or on as needed basis. Tr. at 233.

B. Windaction Witness - Lisa Linowes.

Ms. Lisa Linowes argued in her pre-filed testimony that the two occasions when heavy
equipment was necessary to perform the repairs of the turbines did not establish a likelihood that
additional repairs and/or maintenance will be necessary on any of the turbines on Mt. Kelsey in
the future. WA. 1, at 1-2.

Ms. Linowes offered her opinion that revegetation, to date, has been less than successful
and that the habitat is too fragile to support increased widened roads. WA. 1, at 5-6. She opined
that this will cause the forest to die out and roll back further from the edge of the turbine roads
due to wind and other exposure to the elements. WA. 1, at 5-6.

Ms. Linowes concluded her pre-filed testimony with:

In considering the impacts on the forested area and the apparent
impacts on marten and other species, the Committee may wish to

reconsider whether the project, even with the HEMSA, is
producing an unreasonable adverse effect on the natural
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environment. After all post-construction studies are evaluated and

further review of this docket is conducted, it may be necessary to

consider decommissioning the turbines on Mount Kelsey, fully

blocking the road from predators, scarifying the land, and planting

as many trees as possible to allow the area to grow back.
WA. 1, at 6. During the hearing, Ms. Linowes further opined that the Applicant failed to fully
consider and address the best available restoration methods. Tr. at 183, 187, 242. She reiterated
her statement that the Applicant failed to satisfy its burden of proof and failed to demonstrate
that widening of the road is actually required where, within almost three years, it had to bring
heavy equipment to the mountain and temporarily widen the road only on two occasions. Tr. at
183, 242. As to the timing of construction, Mr. Linowes believes that the construction and
implementation of the RHERP should be done “as soon as possible” to allow for the replanting
of the existing trees as opposed to their destruction in the future. Tr. at 189.

Ultimately, Ms. Linowes requested that the Committee deny the Applicant’s request or,
in the alternative, condition the Certificate and require the Applicant to conduct more studies and
determine which restoration methods would be the most beneficial for the Site. Tr. at 188.

V. ANALYSIS

The Committee undertook public deliberations upon the closing of the record on
November 24, 2015. During deliberations, a motion was made to grant the Motion with certain
conditions. The motion to grant with conditions was approved on a roll call vote, 10 members in
favor and one against the motion. The reasons expressed by the majority of the Committee are
set out below.

A. Road Widths

The Committee finds that the Applicant demonstrated good cause for the widening of the

turbine roads on Mount Kelsey to 16 feet. The Committee believes that further maintenance
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events are likely to be required on Mount Kelsey. It is unreasonable to require the Applicant to
destroy and revegetate four feet of the area surrounding the road each time there is a need to
bring heavy equipment required for servicing, maintenance and repair of the turbines located on
Mount Kelsey. The existing compacted turbine roads, as permitted in the existing Certificate,
have already increased the ability of predator species such as fox and coyote to travel to high
elevations on the Site. The ability of predator species to reach the higher elevation has affected
the pine marten population and the Bicknell’s thrush population in the vicinity of the ridge line.
Tr. at 196. Dr. Kimball and Dr. Kilpatrick agree that the proposed widening of the turbine roads
to a permanent width of sixteen feet will not significantly change the ability of predator species
to access the higher elevations of the Site. Tr. at 151-152, 197-198. Because the widening of the
turbine roads will not appreciably contribute to predator access, there is good cause to allow the
turbine roads to be widened to a permanent width of sixteen feet and to permit the creation of the
proposed crane assembly areas. As proposed, the Facility will retain similar square footage of
vegetated area by vegetating turbine pads instead of the widened road areas.

B. Revegetation

The larger dispute in this docket centers on the plan for revegetation of disturbed areas
along the side of the turbine roads and turbine pads. The Applicant and the AMC, after
consultation with Fish and Game, took an adaptive management approach to this issue. The
planting of non-indigenous grasses in the high elevation areas increased the existence of small
prey and contributed to predator migration to the higher elevations. The Applicant and AMC
proposed, as part of the RHERP, that only indigenous organic material be used to stabilize,
restore and revegetate the disturbed high elevation areas. The RHERP also envisions the

planting of 5,606 tree seedlings in the disturbed areas. The plan seeks a 75% survival rate. The
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use of indigenous topsoil material should discourage the migration of small prey. Dr. Kilpatrick,
for the most part, disapproves of this approach. He predicts that it will be unsuccessful. He
recommends a non-specific “knowledge-based” restoration plan that incorporates increased tree
planting, experimental design studies and additional wildlife studies including radio telemetry
studies. Dr. Kilpatrick also recommends consideration of the use of electric fencing to
discourage predator travel.

In originally granting the Certificate for this Facility, the Committee recognized that
construction of a portion of the Facility in the sub-alpine zone would create some adverse
impacts. The Committee determined that conditioning the Certificate according to the terms of
the original high elevation restoration plan would limit the impacts to a reasonable level. The
Committee is encouraged that the Applicant and the AMC, with the assistance of Fish and Game,
have taken a cooperative adaptive management approach to problems that have been encountered
at the site.

The Committee agrees with the testimony of Dr. Kimball, who testified that the RHERP
improves vegetation efforts currently approved by Fish & Game and constitutes a form of
adaptive management. The Committee generally supports and encourages the concept of
adaptive management. In this case, we agree with Dr. Kimball that overall, the RHERP is an
improvement over the original plan. We also agree with Counsel for the Public and
Dr. Kilpatrick, however, that the RHERP lacks sufficient methods to gauge and report progress
or problems going forward. Accordingly, we will grant the Applicant’s request to amend the
Certificate to include the RHERP, but we will also require additional conditions. The RHERP
provides for the planting of 5,606 seedlings and aspires to a 75% survival rate, but does not

describe how or when the progress toward the goal will be quantified or assessed. The

22



Committee believes that a protocol to measure the survival rate and to analyze factors that
contribute to the success or failure of planting is essential to the adaptive management strategy
supported by the Applicant, the AMC and Fish and Game. Therefore, we will require an
additional condition that the Applicant, with the assistance of Fish and Game and the AMC,
devise a protocol to quantify the survival rate and assess the factors that contribute to the success
or failure of the plan.

C. Achieving a Successful Survival Rate

While devising a protocol to quantify success of the revegetation program will assist in
the management of the RHERP, the Committee is also determined to ensure that the plan
achieves the 75% survival rate. The cooperative adaptive management approach described by the
Applicant should provide a good basis for achieving the goal, but also requires that the
Applicant, with the assistance of Fish and Game and the AMC, use its continual best efforts to
revegetate the disturbed areas. This may require action beyond the initial planting and
subsequent counting of seedlings. Therefore, we will require a condition to the amended
Certificate that will delegate oversight of the revegetation efforts to Fish and Game. Over the two
year period following the completion of the RHERP, the Applicant shall consult as frequently as
necessary, but not less than once per year regarding progress toward the 75% survival rate. A
report shall be prepared at the end of each year and submitted to Fish and Game and the
Committee. The report shall quantify the success rate of the revegetation program and shall also
describe which methodologies were successful or unsuccessful in reaching the revegetation
survival rate. If the Applicant is not maintaining the 75% survival rate, the report shall include
plans for additional plantings and other measures. The plans must be approved by Fish and

Game. The Applicant shall comply with the directives of Fish and Game for additional planting
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and other measures to achieve and maintain the 75% survival rate. To the extent that the
Applicant is successful in achieving and maintaining the 75% survival rate over the two year
period it may undertake such additional plantings as it deems appropriate in its sole discretion.

D. Indigenous Organic Material

During the course of the proceeding, the Committee developed concerns about the
availability of indigenous topsoil and organic material at the high elevation portions of the
Facility. No party was able to advise the Committee whether there is sufficient organic material
at altitude to undertake the increased plantings and revegetation. Due to this concern, we will
require the Applicant, with the assistance of Fish and Game and the AMC, to undertake an
evaluation of the availability of organic material suitable to accomplish the goals of the RHERP
and to file a report of the evaluation with Fish and Game and the Committee as soon as it is
prepared.

E. Timing

During the proceedings questions arose about the timing of the construction and
revegetation. The Committee discussed the costs and benefits of undertaking the road widening
and the implementing of the RHERP immediately or on an as needed basis. Dr. Kilpatrick and
Dr. Kimball both recommended that the plans be undertaken immediately rather than on a
piecemeal basis as additional maintenance is required on Mt. Kelsey. Tr. 173, 223-234. After
consideration, the Committee finds that the construction and revegetation should be conducted
by the Applicant as soon as possible to ensure that the impact of the Project on the environment

is mitigated in a timely manner.
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F. Request for Reconsideration of Issues Addressed at the Original Proceeding

The Committee appreciates receiving information concerning the effect of the Project on
the environment of the Site in general. The Committee finds, however, that the request to address
and mitigate such impacts is outside the scope of this docket. The Applicant’s motion is limited
to modification of the width of the road, construction of crane assembly areas, and the associated
revegetation plan. The request to address the impact of the entire Project on the environment is
outside of scope of the narrowly defined issues before the Committee. The original Certificate
was the result of a lengthy adjudicative process. After due consideration, the Committee
determined that the issuance of a Certificate of Site and Facility was consistent with the statutory
criteria and purpose set out in RSA 162-H. It is not productive to re-litigate issues that have
been addressed during the previous adjudicative proceeding and were not fully developed or
argued in this docket.

VII. CONCLUSION

For the reasons set forth above, the Applicant’s Motion for Amendment of the Certificate
of Site and Facility is granted.

The Certificate of Site and Facility is amended as follows:

The amendment to the High-Elevation Mitigation Settlement Agreement, attached as
Appendix |, shall be a part of the Certificate of Site and Facility in Docket No. 2008-04, and the
Conditions contained therein shall be conditions of the Certificate. In addition the following
conditions shall apply to the amended Certificate:

1. With the assistance of a qualified forester, the Applicant shall prepare a protocol

demonstrating how it will measure the achievement of the 75-percent survival rate.

The protocol shall include methods to analyze the factors that contribute to the
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success or failure to achieve the 75-percent survival rate. The protocol shall be filed
with the New Hampshire Fish & Game Department and with the New Hampshire Site
Evaluation Committee within 90 days of this Order. It will be published on the New
Hampshire Site Evaluation Committee’s website.

. The Applicant shall monitor seedling survival for two years after the completion of
the road widening and revegetation as specified in the RHERP. The Applicant shall
consult as frequently as necessary with the New Hampshire Fish and Game
Department but in no case less than once annually regarding the restoration efforts
and progress toward the 75% survival rate. At the end of each year, the Applicant
shall provide to the New Hampshire Fish & Game Department and the New
Hampshire Site Evaluation Committee a report demonstrating the survival rate of the
vegetation. The report shall also include a description of the methodologies used and
whether the methods used were determined to be successful or unsuccessful. The
annual reports shall be posted on the New Hampshire Site Evaluation Committee’s
web site.

Pursuant to RSA 162-H: 4, 11l and RSA 162-H:4, IV-a, the Committee delegates the
authority to monitor the road widening and crane assembly area construction and the
execution of the Revised High Elevation Restoration Plan to the New Hampshire
Fish and Game Department. On an annual basis, for two years after the completion
of the road widening and revegetation as specified in the RHERP, the Applicant shall
engage in discussions with the New Hampshire Fish & Game Department and the
Appalachian Mountain Club concerning the need for and possibility of planting

additional vegetation on the Site. The Applicant shall comply with the
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recommendations of the New Hampshire Fish & Game Department to achieve and
maintain a 75-percent survival rate. At its discretion, the Applicant shall decide
whether additional vegetation measures should be implemented if the survival rate is
determined to be 75-percent or higher.

4. The Applicant shall, as soon as possible, conduct an evaluation to determine if there
is sufficient indigenous topsoil or organic material available to be able to undertake
additional plantings in the disturbed area. The results of that evaluation shall be
reported to the New Hampshire Fish & Game Department and to the New Hampshire

Site Evaluation Committee.

5. The Applicant shall undertake construction associated with widening of the road and
construction of the crane assembly areas and shall implement the RHERP as soon as
practicable in 2015.

SO ORDERED this third day of February, 2015 by the Site Evaluation Committee.

\~-7J2\_,.MM,4, /P‘)L =Sunovel _/'z-"‘ﬁ:L—- /’{ -

Thomas S. Burack, Chairman Martin P. Honigberg, Commission
N.H. Department of Environmental Services N.H. Public Utilities Commission

Eugene F%bes, Director

Robert R. Scott, Commissionér
N.H. Public Utilities Commission N.H. Department of Environmental Services
Water Division

27



WSS —

 J—_— ’ A
LA -
‘J

3

Philip Bryce, |Director

N.H. Department of Resources and Economic
Development

Division of Parks & Recreations

Craig Wright, Director
N.H. Department of Environmental Services
Air Resources Division

Eegplbelh HM eyt

Meredith Hatfield, Director
Office of Energy & Planning

Elizabeth Muzzey, Director
Department of Cultural Resource
Division of Historical Resources

William Oldenburg,  /
Assistant Director of Project Development
N.H. Department of Transportation

Hodhngp I foilly

Kate Bailey, Engineer
N.H. Public Utilities Commission

Brad Slmpklns D|rector

N.H. Department of Resources and Economic
Development

Division of Forests & Lands

28


































































