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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

PROCEEDI NGS
(Hearing resuned at 1:20 p. m)
PRESI DI NG OFFI CER VWVEATHERSBY: Ckay.
Ms. Ludt ke, you may conti nue.

CROSS- EXAM NATI ON ( CONT' D)

BY MS. LUDTKE:

Q

Good afternoon. M last |ine of questioning
bef ore we broke for |unch invol ved the
frequency of IRs, inadvertent return
frack-outs. And | found the site | was

| ooking for, and it's on Page 29 of the

Hori zontal Directional Drilling and Jet Pl ow
Report, Exhibit 133, second paragraph. And
It says, "Despite design and construction
controls, IRs occur regularly in the HDD

i ndustry."” And ny question involved the
frequency of I Rs versus the frequency of

| arge IRs. Do you have any information on

t hat ?

(Allen) I amnot able to give you specifics
on that.

And anot her question | had invol ved the
sentence that cane i nmedi ately before that,

whi ch says, "In addition, the contractor
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

1 woul d be required to nonitor and control

2 downhol e drill fluid pressures during

3 drilling.” And ny question -- and agai n,

4 this is probably one for the Construction

5 Panel -- but wouldn't the nonitoring control
6 the release so that it wouldn't be a

7 pr ol onged rel ease?

8| A (Allen) Again, that's a question for the

9 Construction Panel. But | can tell you he
10 will say "not always.” That's as far as |I'1|
11 take it.

12| Q So when you're saying "not always," what do
13 you know that would | ead you to nake t hat

14 st at enent ?

15| A (Allen) 1've just heard him In the course
16 of talking this through from our perspective,
17 he has said that |arge rel eases happen, and
18 they're not always detected until they start
19 br eaki ng through the surface.

200 Q And in the materials that were provided, this
21 directional drilling report, your

22 testinony -- Ms. Penbroke's testinony, there
23 was quite a bit of discussion about the risk
24 of an inadvertent return. And are you aware
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

if that -- if any attenpt has been nmade to
quantify the risk, to say there's a

5 percent, 10 percent, 50 percent chance of a
ri sk of a horizontal directional drill on
Littl e Bay?

(Nelson) | believe within the HDD techni cal
report there was a figure that was provi ded
by our HDD expert that showed a cross-section
wth sonme -- | guess it is Figure 9 -- sone
probabilities. | don't know if that nunber
can be quantified into a probability

percent age of whether there would or would
not be an IR iIin Little Bay. Again, questions
best posed to the Construction Panel and the
HDD expert.

Well, sone probability could be from

1 percent to 80 percent, and there would be a
big difference between them

(Nel son) Correct.

Woul d you need to do additional work to
quantify the probability of a risk of an IR
in a horizontal directional drill?

(Nel son) If one were to do an HDD, there

woul d be additional analysis that woul d be

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

done, yes.
And woul d bedrock core drillings be useful in
assessing the probability of an HDD -- of an

i nadvertent return?

(Nel son) That's ny under st andi ng.

So, based on the information that is
avai |l able right now, is it possible to say
that an inadvertent return would be |ikely or
unl i kel y?

(Nel son) | don't believe we're poised to
answer that question.

So your testinony is, at this nonent you
can't testify that in a horizontal

directional drill, that an inadvertent return
woul d be likely, and you can't testify it
woul d be unlikely.

(Nel son) Yeah, that's correct.

That's correct.

Now, what 1'd like to do is wap up on
the horizontal directional drill conparison
to jet plowing. And in reading that report,
and in reading the testinony provided by M.
Penbr oke and t he Environmental Panel, | get

sone sort of m xed concl usi ons. One
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

concl usion seens to be that, absent an

I nadvertent return, horizontal directional
drilling woul d have essentially no

envi ronnent al i npact or no adverse

envi ronnmental inpact on Little Bay. Do you
agree with that or not?

(Penbroke) Yes, we've stated that several

ti mes today.

I think there's al so been statenents nmade

t hat the inpact, even absent an inadvertent
return of a horizontal directional drill, is
tenporary and short duration, simlar to jet
plow ng. So what I'mtrying to clarify is
whet her your answer would be, no, there is
not an inpact, or there is a tenporary

I npact .

(Penbroke) Well, as indicated in the report,
the i nvestigations, the geophysical

I nvestigations that need to take place prior
to finalizing the desi gn woul d have m nor
tenporary inpact to Little Bay.

Well, | can represent to you that the expert
for the Counsel for the Public prepared a

chart. And his testinony -- and |I'm sorry.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

I don't have an exhi bit nunber for his
testinony, but it was Page 7 of his

suppl enental testinony. And he described the
i npacts of a horizontal directional drill on

essentially the ecology and water quality in

Little Bay as "none."” Do you agree with

t hat ?

(Penbroke) The actual drilling process
itself, absent an inadvertent return, | would

agree with that.
Thank you.

Now | wanted to turn a little bit to
sedi nrents and hand jetting. And that's the
RPS report, which is Exhibit 104. And |I'm
going to read you sonet hi ng out of that
report. | have a clean copy here if you want
to take a l ook at the report. But |I'll read
you what I'minterested in. And it's the RPS
report, Exhibit 104, Page 38.

(Swanson) | have it.

"Il just read the sentence and you nay not
have to look at it. The sentence |'m going
to ask you about says, "These sedinments can

continue to resuspend when the bottom stress
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

1 exceeds the critical sheer stress, (e.g.,

2 hi gh current velocities) during subsequent

3 tidal cycles.™

4 And the question | have is: The

5 resuspensi on of the sedinents that is

6 referenced in that sentence, would that occur

7 outside of the three-day w ndow you were

8 referring to?

9, A (Swanson) No. No, the cal cul ati on we showed
10 was that by after three days, the material is
11 so di spersed, that you're not going to see it
12 In a sense that it --
13| Q The question would be --

14 (Court Reporter interrupts.)

15| A (Swanson) -- in a sense that it could be

16 resuspended.

171 Q So the suspended/ resuspended pl une that

18 exists in that three-day period deposits fine
19 sedinments in a dispersed area; is that

20 correct?

21| A (Swanson) Yes, it does.

22 Q And when those sedinments are deposited in a
23 di spersed area, they aren't subject to any
24 resuspensi on because of this critical shear

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}



© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

stress?

(Swanson) Yes, exactly. After a while, these
sedinents wll | onger resuspend because

t hey' ve ended up in an area where they have
deposited. And the shear stress due to the
currents is insufficient to resuspend them
for another tine.

But that's only when they end up in an area
that isn't subject to the critical shear
stress.

(Swanson) Exactly. And that's where it
showed it took maybe up to three days to find
t hat .

And you are confident that all the suspended
and resuspended sedinments will ultinmately be
deposited in an area that would not be
subject to any nore critical shear stress.
(Swanson) Based on the tidal conditions that
we used, which were spring tides. So that
woul d be higher velocities than woul d be seen
typically. | can't say never. But based on
t hose cal cul ations with higher than nornal
speeds, they have then found a | ocation where

they woul d no | onger be resuspended.

10
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

And you say that's a conservative estimte
because with | ower tide speeds they woul d be
less likely to be deposited in an area
subject to this critical shear stress.
(Swanson) Right. And also the resuspension
cal cul ation that we used does not account for
all of the potential processes that were
occurring. It was nore of a general

determ nation of material that |ands on the
bottom and then can be resuspended rel atively
easily. So we're not including the concept
of consolidation, where if the materi al

| ands, ultimately it's going to dewater to an
extent. And when it starts to dewater, it's
not going to be as easily subject to
resuspension. W did not include that
process in the calculation we did. So,

again, it becones a conservative estinate.
And woul d these estinmates al so apply to the
sedi nent produced by hand jetting operation?
(Swanson) Yes. But you have to renenber that
nost of the sedi nents generated by the hand
jetting are retained inside the silt curtain,

soit's only arelatively small fraction that

11
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

exits.

But they're only retained when silt curtains
are used.

(Swanson) Right, right. And those that
aren't retained, the nodel then addresses
themin the sane way that it addresses the
jetting particles.

And the areas where silt curtains are not
used for hand jetting are areas where the
currents are too strong to use silt curtains;
correct?

(Swanson) | believe that's the case, yes. |
was given that information fromthe

Nor mandeau peopl e.

And were those currents for the hand jetting
siltation incorporated in your nodel to
determ ne the di spersion of sedinents from
the hand jetting areas?

(Swanson) To the extent that we had done the
hydr odynam cs using the spring tide. So
wher ever the areas had silt curtains, they
were subject to the sane velocities as

those -- or if there were no silt curtains

there, because the silt curtains in theory

12
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

all ow sone flow through them they just trap
the silt --

Well, you just testified that the areas

Wi thout the silt curtains are the areas that
are subject to the highest, strongest
currents. And wouldn't the currents in those
areas al so have an inpact on the dispersion
of sedinents fromthat?

(Swanson) Yes, they woul d.

In fact, | believe the load -- and | could
get you the specifics. But ny recollection
on the load is that it's over 50 percent on
hand jetting.

(Swanson) On hand jetting without silt
curtains, that was the --

So that's a relatively high amunt of
sedinments that then is rel eased to an area
with very strong currents.

(Swanson) Correct.

And t hose currents, and the inpact of those
currents on your dispersion nodel, hasn't
been nodel ed itself fromthat particul ar area
of hand jetting without silt curtains.

(Swanson) No. W actually did do the

13
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

simulation of the entire hand jetting

| ocations on the west side and on the east
si de.

And you did the nodel wi thout using the silt
curtains or with using it?

(Swanson) In the areas that we were told
there were no silt curtains, that's what we
did. And then where there were silt
curtains, that's what we did. Essential ly,
that neans that the nobilization rate to get
into the water columm and nove is different
when there are silt curtains versus when
there are not.

And did you specifically characterize the
type of sedinents that would be inpacted in
t he hand jetting operations?

(Swanson) Yes. There were vibracores done
along the entire route. That i ncluded both
the jet plowng, as well as the diver
jetting.

And | have an exhibit here. It's narked CLF
Exhibit 17. And I'mgoing to put it up. And
what | really need on this is just an

expl anati on of what these nunbers nean, in

14
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

terms of -- | think it is entitled, "D stance
of Sedi nent Sanpling Location From Each
Proposed Cable.” And if you could |look at it
and tell nme what those nunbers nean on that.
(Swanson) This is your table, not anything
fromny report?

This | believe was produced in response to a
record request made by Conservation Law
Foundation. You don't have to answer it. |If
anyone on the Environnental Panel knows --
(Al'len) | think we, Nornmandeau, devel oped
this figure, and | believe it's referring

to -- if you |look at the first three nunbers,
Cl north, Cl1 mddle, and Cl1 south are
referring to the three cables. The 3.2 south
nmeans that the core was 3.2 -- | sure hope
it's feet south --

Well, that was ny question. It's not
identified. There's no neasurenents.

(Allen) Yeah, I"'mquite certain it's feet
south of the Cl north vibracore spot.

So that is intended to -- the 3.2 is a
measuremnment in feet --

( Penbr oke) Yes.

15
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

>

-- on the sanpling | ocation?

( Penbr oke) Yes.

So | ooking down this chart, | see C7 and C8,
bot h which are north, and then there's C2.
Those are in the range of 50 or nore feet
away fromthe cable |location. Wuld that be
a correct interpretation?

(Penbr oke) Yes, it woul d.

And you're confident that a sanple taken
while at C2 is 54.7 feet away fromthe

| ocation. You're confident that that gives
you an accurate idea as to the sedinent in
that area fromboth a chem cal and physi cal
property perspective?

( Penbr oke) Yes.

So there wouldn't be any -- if you saw that
there were no contam nants 55 feet away from
where you intended to put the cable, you
woul d be confident there would al so be no
contam nants on the cable | ocation.
(Penbroke) 1'd be confortabl e naking that

st at enent .

How far away coul d you get before your

confort | evel dimnished?

16
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

(Nelson) I1'd like to address that a little
bit, if I may.

I n our sedi nent characterization, you
know, | think what one has to do is | ook at
the totality of the sanpling that was done.
We did 12 vibracores across the proposed
crossing location. |In evaluating that data,
we found very little with respect to
potential contam nants. And we didn't find
any evidence that there was a source of
ant hr opogenic rel ease, if you will, of
contam nants. W found generally that our
data was consistent wth data that had been
collected in the past by previous EPA studies
as wel | .

So if you go down the |ine of
questioning with respect to how far away is
one sanple representative of a certain
| ocation relative to the jet plow area, you
know, | don't know that this panel is going
to give you a firmanswer as, you know, a
di screte di stance. But when you | ook at the
data on whole, | think we're very confortable

with the characterizati on that was done.

17
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

Well, there had been cables installed in this
goi ng back to the early 1900s in this area;
correct?

(Nel son) Correct.

And isn't it possible that sone of those

cabl es contain | ead?

(Nel son) Yes, sone of these cables do contain
| ead.

And that could be a source of contam nati on.
(Nel son) Potentially. On the record, we
provi ded a cable renoval plan. And in the
cabl e renoval plan we provided an anal ysis
that was done on the existing cables wthin
the bay currently. And in that report you
can see sort of the nature of the | ead

associ ated with those cables. Typically what
we're tal king about is a | ead sheath that
surrounds the outside of the cable. That
sheath is on the order of between, you know,
approximately an eighth to quarter-inch thick
or so. And it's a solid piece of netal that
encases those cabl es.

Wll, if lead were one of the contam nants of

concern, and the source for the | ead was the

18
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

ol der cable, would you expect to see | ead
contam nation 55 feet away?

(Nel son) | don't know the answer to that
particul ar questi on.

(Bjorkman) If nmay contribute to that
conversation, the answer to that is we did
not -- in the sanples we did, which were

vari ed di stances fromthat cable, there was
no evi dence of any footprint of elevated | ead
of any sort in any sanple, which was a strong
i ndi cation that there's not been an
accumul ati on of |ead from cabl es.

Now, on the sedinments that you took, ny

under standi ng in readi ng the docunents that
have been marked as 104 and 105 -- and I'm
referring to the RPS report that's

Exhi bit 104, and the Normandeau report, which
I's the sedi nent characterization report,
which is Exhibit 105 -- and | assune you're
famliar wth both of those docunents?
(Swanson) I'mfamliar wth the nodeling
report | did, yes, the RPS report.

Now, in |ooking at those reports, it appears

that in the Normandeau report -- or the

19

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}




[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

1 Nor mandeau wor k, Nor mandeau conducted sone

2 sanpl i ngs and sone anal ysis prior to engagi ng

3 RPS to conduct its studies. And sone

4 concerns were raised regardi ng Nor nandeau' s

5 sanpl i ng and anal yti cal nethods using the

6 vi bracore techni que and t he honbgeni zati on

7 met hod. |s that accurate?

8| A (Penbroke) There were sone concerns raised.

9! Q And partially, or maybe nore than partially,
10 as a result of the concerns that were raised,
11 RPS was retained to conduct additional work,
12 and then RPS al so did a nodel on the sedi nent
13 di sper si on.
14| A (Penbroke) Well, RPS was retained to do the
15 nmodeling. It really had nothing to do with
16 questions that were rai sed about the sedi nment
17 characteri zati on.
18| Q In the RPS report, RPS did sone additional
19 anal ytical work. And it appears that the
20 addi tional analytical work RPS did was use
21 t he sanpl es that had been taken by
22 Nor mandeau; is that correct?
23| A (Swanson) Yes, we took the sanples from
24 the -- or we used the sanples fromthe

20
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

original field program plus the secondary
field program

And the sanples that RPS took in its work,
only the top 2 feet of the sanples that RPS
t ook were anal yzed; right?

(Penbroke) RPS did not take sanmples. They
recei ved data fromus, from Nornmandeau, | ust
to be clear about that. They used data that
we provided fromour sedi nment sanpling.
Wll, | can find the references in the RPS
report. There are many references to the
anal ysis of only the top 2 feet of the
sanple. Can you explain what that refers to?
(Penbroke) It refers, in RPS s usage, it
refers to the fact that that was the segnent
of the sedinment colum that will be touched
by the jet plow that has the greatest
potential for being suspended into the water
colum. And so that was the purpose of doing
anal ysis only on that portion.

So only the top 2 feet were anal yzed.
(Bjorkman) If I may anplify on this issue,
the original sanpling -- and | believe by

your Exhibit 105, you're referring to the

21
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

suppl enmental characterization report.
Correct.

(Bjorkman) In the original report, the
sanpl es were taken at zero to 4-foot
interval. The issue that was rai sed was
whet her that 4-foot interval would be
representative of what's in any given

I nterval of sedinment.

In the suppl enental analysis, therefore,
we added additional analysis, zero to 2-feet
interval, and conpared the results from zero
to 2 to zero to 4 to see if there was any
di fference between the deeper and the
shal | ower. The answer was, no, there wasn't.
Wll, | have a chart here fromthe Nornnandeau
report, which is marked as Exhibit 105. And
that chart appears to show a fairly
substantial difference in the results. So,
goi ng through that chart, if you, for
exanpl e, focus on the percent of fine sand,
and you see the bottom col um says Tabl e 3b,
"Physi cal Characteristics of Sedinents Al ong
t he Route Sanpled in 2016." And, for

exanple, C4, you say percent of fine sand is

22
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

16.3 and it goes up to 19.6. But then, next
toit is C5 and the percentage of fine sand
goes from 24.3 percent to 64.8 percent.
(Bj orkman) Let nme just clarify one issue. |
was referring to what was within ny purview
was primarily investigation of the
contam nants contained in the sedinent. You
know, the issue here is related to the type
of sedinent, and ny statenent was not rel ated
to that.
Thank you. | was actually focusing on the
physi cal characteri stics.

But what I'"'mtrying to understand here
Is two things: First of all, are the results
reported in these two tables, where in 2016
t he physical characteristics are reported as
24. 3 percent of percent of fine sand, and in
2017, on that sane |location, C5, it cones out
as 64.8 percent, and C7, 44.9 percent goes up
to 57.9, and so on and so forth. It's not
always in that direction. 1In C8, it goes
from66 percent, and it appears to drop to
31 percent. But the nunbers are vastly

di vergent, and | have two questi ons.
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1 First of all, do these charts represent
2 the sane sanples with different anal ytical

3 nmet hods applied, or are they different

4 sanples? It appears fromthe report that

5 they're the sanme sanples with different

6 anal yti cal nethods.

7 A (Penbroke) They are different sanples. The

8 stations were re-occupied a second tine to

9 coll ect additional materi al.

10| Q So these are the sane sanpling | ocations?

11| A (Penbroke) That's correct.

12 Q And additional material was collected or not?
13| A (Penbroke) Additional material was coll ected.
14 Q And when was that material coll ected?

15| A (Penbroke) May 2017 and Sept enber 2016.

16| Q And t he nunbers that appear on this chart are
17 two different sanple collections. Wre the
18 sanpl es collected in the sane manner?

19| A (Penbr oke) Yes, they were.

200 Q Doesn't that give you sonme kind of cause to
21 want to do sone additional investigation when
22 you're seeing these very different results

23 fromthe sane sanpling |ocations and you're
24 nodel i ng sedi nent based upon characteristics

24
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

as you understand it?

(Nel son) Basically I just want to chine in
here. The table that you just referenced,
the difference in grain size that you

seei ng, what you' seeing is the sane general
sanpling |l ocation, two different sanpling
events. The first of those sanpling events
was a conpositing of a zero to 4-foot
interval. The second event you saw was a
conpositing of a zero to 2-foot interval.

That can explain the variations in grain size
anongst those two sanpl es taken at the sane

| ocati on.

Well, the jet plow goes down to over a 5-foot
depth, doesn't it?

(Swanson) Yes, it does. But the nobilization
is primarily comng fromthe upper portions

of that because that's closest to the sea

bed. It's not down four or five -- or three
or five. The material down there wll nore
than likely stay down there. [It's the upper

couple feet that's going to be nore prone to
nmobi | i zati on or resuspension -- oOr suspension

into the water col um.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

o >» O >

Now | want to turn your attention to Page 10
of the Normandeau report, Exhibit 105. And
it has a table there, and it tal ks about the
qual itative description of sedi nents al ong

t he cable route fromvi bracore coll ections,
May 2017. And in fact, first of all, it

tal ks about not actually being able to
penetrate to the depth desired, which woul d
be the 5-foot core. And it cites sone
sanpling | ocations, which only went to

20 i nches, 40 inches, 44 inches, 46 inches.
Do you see that? It's on Page 10.

(Penbroke) Yes, | see that. It's Table 2.
So not all these were in a 5-foot depth.
(Penbroke) That's correct.

And turning to the final sentence on that
Field Characterization of Sedinent Cores, it
says, "The uppernost 2 feet of all the cores
were processed and sent to Al pha Anal yti cal
Laboratory for physical and chem cal

anal yses." Do you see that?

( Penbr oke) Yes.

So when the chart on Page 16 shows the

physi cal characteristics of the sanpl es that
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

were collected in 2017, what we're seeing
there is the physical characteristics of only
the top 2 feet?

(Penbroke) That's correct.

Ckay. So the physical characteristics of the
bottom 3-plus feet, do we have any
information that's been provided on those?
(Penbroke) Not fromthe cores that were
collected in May. But as we said, we
occupied as close to the sane positions as
possi bl e as the coll ections from Sept enber,
what ever, 2016, as we could. And because our
sampling -- our field crew uses GPS, they can
get very close to the sane |location. And so
in the Septenber sanples, we analyzed the
full depth of material.

So when we | ook at this chart on Page 16 --
and | can showit to you again if you woul d
like to see it.

(Penbroke) | have it.

Whi ch do we believe? Wich is the better
informati on? Do we believe that the percent
of fine sand on C5 is 64.8 percent or

24.3 percent? O does it make any difference
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

at all? Do we care?

( Penbr oke) For purposes of considering the
sedinents that are likely to be suspended
into the water colum and di spersed through
the sedinent plune, we're interested in the
material that was coll ected and anal yzed in
May 2017. So the top part, Table 3a, is
representative of that.

And you're confident that the bottom 3-pl us
feet would not go -- none of that would go

i nto suspension, even if it were very fine
mat eri al .

(Penbroke) My understanding fromwork that's
been done to evaluate the portion of nateri al
that is suspended during a jet plow operation
makes me believe that that is the case, that
we really only need to be concerned with the
upper nost nateri al .

(Swanson) That was al so provided. That

I nformati on was provided by one of the
experts for the Counsel for the Public, in
terns of his experience was that it's the
nearer surface sedinents that actually get

nobi | 1 zed.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

VWhat |'mtrying to understand, essentially,
I's what confidence we can really have in the
nunbers. Because what |'ve heard so far is
di spersion is based on a nodel that you have
confidence in. But it's a nodel. And the
sedi nrent sanpling is based on the percentage
of the sanple core that you think will go in
suspension. But right now, there's no
enpi ri cal evidence that you can point to that
woul d denonstrate exactly how nmuch sedi nent
is going to be rel eased out of that
5-foot-plus plow ng and how t hat sedi nent
w Il behave once it is rel eased because you
need a jet plow run to do that.

PRESI DI NG OFFI CER VWEATHERSBY: Ms.
Ludt ke, you' slipping into testinony agai n.

you can phrase your --

BY Ms. LUDTKE:

Q

Do you need a jet plow run to really have
confidence in understanding froman enpirical
basis what wi |l happen here?

(Swanson) No. But one of the reasons the
trial run is going to be conducted is to

verify that. But based on our experience, we

| f
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

know t hat the surface sedinents are nore

li kely to be suspended than the deeper

sedi nents because the jet plow does not want
to nove nore sedinents than it has to. It
really just wants to fluidize that sedi nent
so that the cable can be placed at the

bott om

Now, let me go back for a mnute to the

hori zontal drilling/jet plow report, and
that's Exhibit 133. Because in |ooking at
that report, it appears that a lot of the

| anguage that is used to describe the inpacts
is a-- it doesn't express a high | evel of
certainty. And let ne explain what | nean.
And I'd li ke your response.

In the hand jetting operations, you'
concl udi ng sentence -- and this is Page 12,
and it's at the end of the paragraph on
that -- "As such" -- and | think you' ve got a
word mssing -- "there are no anti ci pated
i mpacts to water quality." So, instead of
saying there will be no inpacts to water
quality, the phrase says that none are

anticipated. And that |anguage, | can point
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

31

out ot her many ot her exanples. Page 14,
bottom of the third paragraph, "No inpacts to
these farns are anticipated.” Mddle of the
foll ow ng paragraph, "plune nearing this
facility are expected." So there's
expectations and anticipation. Page 15, "It
is likely that the artificial substrate,™ "It
Is expected,” "This is unlikely to have a

del eteri ous effect on | obsters and hor seshoe

crabs.” "It is expected" -- and, you know,
goi ng over to 16, | have nore areas
underlined. Fish -- "This could be a
deterrent.™ "It is not expected.” "It is

expected with wetl ands. ™

So ny question is: D dyouintend to
use this | anguage because you wanted to
express sone degree of uncertainty as to what
the results woul d be?
(Penbroke) Well, there is a degree of
uncertainty as to what the results would be.
The assessnent of the |ikelihood of inpact
was based on our know edge of the resources
that are in the Project area and review of

literature, peer-reviewed literature, reports

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

on projects that have been done using sim|lar
t echni ques and so on to assess whet her or not
i npacts could be expected from such an
action. You know, we won't have any
certainty until the Project is actually built
and has been nonitored. And clearly, this
process has to proceed doing that.
(Bjorkman) If I nmay be a little faceti ous for
a nonent. You're speaking to a bunch of
scientists. W're never sure of anything.
But what we do know is we know our busi ness
and that the | anguage that you see in front
of you is fairly typical for the description
of an event for which we have consi derabl e
certainty that that is indeed the case. But
there's al ways an out.
Fair to say that this uncertainty is
addressed in the DES conditions? And | have
t he nost recent conditions, August 31, 2018.

MS. LUDTKE: Does that have an
exhi bit nunber ?

MR | ACOPI NO 166, | think.

MS. LUDTKE: Ch, is it 1667

MR ASLI N: 183.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

MS. LUDTKE: Onh, 183.

(Pause i n proceedi ngs)

BY MR LUDTKE:

Q

And | think Attorney Patch pointed up a
nunber of these. This uncertainty, for
exanple, this condition relates to the m xi ng
zone plan, and particularly as it would
affect the aquaculture sites in close
proximty to the line. And that tal ks about
t he subm ssion of a revised plan. And it's
our understanding you'll be submtting a
revised plan for the mxing zone. And it
says the NHDES w Il notify the SEC when the
pl an has been approved by the DES.

Do you under stand what woul d be -- what
was the intent of notifying the SEC? WII
t he SEC even be in existence at the tine that
pl an i s approved?
(Allen) I'"'mnot sure we can answer that for
t he SEC.
Wl l, you had a discussion with DES regarding
t hese conditions, didn't you?
(Allen) W did.

And did you have an under st andi ng regardi ng
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

A

notification to the SEC?

(Al'l en) That actually was not part of our

di scussi on.

Ckay. And the jet plowing | think is another
big issue. And | think that's addressed in
the first part of the revised conditions, and
that's Page 2 and 3.

(Penbr oke) Yeah, | would point out that the
jet plowrun is a recommendati on, not a
condition. But it is sonething that the
Project certainly plans to conply wth.

And originally the condition before you'

di scussions with DES required a period of 90
days to provide tine for NHDES to review t he
jet plow trial submarine report, to discuss
and finalize the report, provide a
recommendation to the SEC, and for the SEC to
make a decision. And would you agree that
the SEC now has been conpletely elimnated
frominvol venent in the jet plow run?

(Allen) I would not agree with that.

Wl l, how, under the revised condition, is

t he SEC i nvol ved?

(Al'len) On Page 3, the second paragraph says,
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

"Cable installation in Little Bay by jet
plowng will not be allowed to proceed until
aut hori zed by the SEC. "

Whi ch page are you on?

(Al'l en) Page 3 of the August 31 letter,
second par agr aph.

Ckay. So it wll be presented to the SEC,
and then the SEC will neake a decision as to
whet her the Project should proceed based on
the results of the jet plowng. That's how
you read that?

(Allen) I"'mreading that DES wll reviewthe
i nformati on and provide their reconmmendati on
to the SEC, and the SEC will issue a
deci si on.

So when the SEC nakes its decision as a
result of these hearings, that decision won't
be a final decision until the SEC reviews the
results of the jet plow run?

(Allen) I'"'mnot sure which decision you're
referring to.

The deci sion that presumably the SEC wi ||
reach as a result of these hearings.

MR. NEEDLEMAN:. (bj ection, Madam
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

36

Chair. First of all, the | anguage speaks for
itself. Second of all, sounds |like this calls
for a | egal concl usion.

MS. LUDTKE: Well, I'mtrying to
under stand how this process is going to
proceed, because in our opinion, the jet plow
run is a very inportant piece of information,
gi ven what we have, and understandi ng what the
i mpact, the environnmental inpact would be on
the installation of the jet plow And | would
li ke to know if we are going to have anot her
opportunity to cone back for a hearing on those
results once those results are avail able, what
their understanding is.

PRESI DI NG OFFI CER VWEATHERSBY: ' m
going to sustain the objection. It does cal
for a legal opinion fromthese w tnesses. So

i f you can nove on, please.

BY MS. LUDTKE:

Q

A

Now, after the jet plow run is conpleted, you
wi ||l have a better idea about what the

envi ronnental inpact to jet plowing will be,
won't you?

(Allen) Yes, we wll.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

And are you aware of how the jet plow
techni que can be nodified that woul d reduce
t he inpact on water quality if the trial run
showed that the inpact on water quality was
unaccept abl e?
(Allen) As we've said in the past, the
primary ways to control the anmount of
sedi nrent going up into suspension are the
speed the jet plowis pulled through the
sedi rent, and the water pressure in the jets.
And the condition in the revised DES permnit
provides -- and again, this is Pages 2 and
3 -- that if the results of the trial run
I ndi cate that New Hanpshire surface water
quality standards will not |ikely be attained
during cable installation, or if results
i ndi cate that the nodel did not reasonably
predi ct the suspended solids plune, the
report shoul d include recomendati ons
regardi ng how t hese i ssues can be abat ed.

Are you confident that, based on how you
understand the installation to be done at
this point, that changes can be nade t hat

w il abate the violation of the surface water
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

qual ity standards or the prediction of the
suspended solids plune for jet plow ng?
(Allen) W are not anticipating violating
surface water quality standards, so we have
confi dence in the work that we've done to
dat e.

Well, one thing I"'mtrying to understand is
that, if abatenent is possible and you can
operate the jet plow so that it doesn't
produce the same turbidity or suspended
solids or any other issues of environnental
concern, why isn't that part of the protocol
right now for doing the jet plow? Wuldn't
that be mnim zation of inpact?

MR. NEEDLEMAN: (bjection. This has
been asked and answered. M. Swanson
specifically testified earlier to this question
that the target is neeting the state water
qual ity standards.

MS. LUDTKE: Well, | take it this --
a variant of this question certainly has been
posed. But | haven't heard a real answer to
it, and that's why I'"masking it.

PRESI DI NG OFFI CER WEATHERSBY:
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

bj ecti on sust ai ned.

BY MS. LUDTKE:

Q

I wanted to ask you a few questions on the
concrete mattresses.

Do you know what the square footage of
concrete mattresses permtted at the present
time is?

(Al'l en) The nunber that we put in the
Application | believe is 8,681 square feet.
When was that put in the Application?
(Allen) It's the Application Suppl enent
submtted in Septenber 2017.

MR, NEEDLEMNAN: It's Exhibit 128.

BY MS. LUDTKE:

Q

Well, | have Exhibit 166, and it's dated
February 28, 2018. And on Page 7 of that
it's the permit. And it's February 28, 2018
Final Decision. And that's Page 7, as |

said. Do you have that?

(Al'l en) Yes.

And |I'm | ooking at the Project description on
that. And it tal ks about the placenent of
concrete mattresses over shall ow cabl e

installation in Little Bay of 5,336 square
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

Q

feet for construction. So, apparently that
i's what DES t hought the permtted square
footage was in February 28, 2018. Is that

i ncorrect?

(Allen) I'"'mnot going to speak for DES. But
If you ook at our letter of submttal -- or
our letter to DES, | think it was submtted
in April of 2018, we pointed out a nunber of
corrections that were correcting either

I npact nunbers or dates, which DES
subsequent |y accept ed.

That woul d have been then referenced in the
August 31, 2018 docunent, Exhibit 183?
(Allen) Yes. |It's the |last sentence of that
docunent .

Can you point out to ne where the nunber of
8,681 is in that docunent?

(Al'l en) That docunent, if you give ne a
second while | go there... where it says
"Appendi x A, Requested text corrections to
DES Final Conditions,"” that's the docunent
l"mreferring to. And it would take ne a
little while to find that letter.

Well, ny docunent actually doesn't include an
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

Appendi x A.
A (Allen) No, he's referring to our 8/17
letter.

Q So you' letter is now a part of the permt?

>

(Allen) I couldn't answer that.

Q In I ooking at the permt docunents that were
I ssued by New Hanpshire DES, and | have two
of them -- one dated February 28th, 2018 and
one dated August 31st, 2018 -- | can't find
any reference to the nunber 8,681 in either
one of those docunents.

A (Allen) Like | say, it is referenced in that

| ast response, that Appendi x A, which they

say they concur with the requested text
corrections. Appendi x A includes that

8, 681 square feet.

MR ITACOPINO And that's the
notation that's right above M. Pelletier's

signature; is that correct?

W TNESS ALLEN: Yes, that's correct.

BY MS. LUDTKE:
Q So these are requested text corrections.
A. (Al'l en) Correct.

Q Ckay. And the text correction that you're

41
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

42

referring to relates to the application for
an i ncreased anount of square footage for
concrete mattresses?
MR. NEEDLEMAN: (Objection. That's
not what the record says. It was not an
I ncrease. It was the sane anount that was
included in the permt application.
W TNESS ALLEN: That's correct.
PRESI DI NG OFFI CER VWEATHERSBY: I
t hi nk she just answered the question. W'lI

nove on.

BY MS. LUDTKE:

Q

Well, | have the permt here from

February 28th, 2018. And the permt that I
have from February 2018 uses the nunber
5,336 square feet.

(Allen) And | think in their August letter

t hey acknowl edge the error and are trying to
correct it.

Well, your permt application at the tinme, |
bel i eve, derived the nunber 5,336. | can --
(Al'l en) That was the original application
back in 2016. The suppl enent that DES

revi ewed and i ncl uded i ncl udes updat ed

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

nunbers for the concrete nmattress i npacts.

So the original permt, you agree, had the
nunber 5,336 in it.

(Al'l en) Correct.

And it has now been increased to 8, 681.
(Allen) It was increased in our |ast

suppl ement to our permt application.

Now, wth respect to concrete mattresses, can
you explain to nme how you cone up with that
nunber when -- the mattresses are, | believe,
8 feet by 20 feet; is that correct?

(Al'len) That's correct.

Ckay. And there's a certain nunber of

mattresses that wll be used?
(Al en) Yes.
And there's a certain overlay that will occur

for the mattresses?

(Allen) I'"'mless certain about the overl ay.
But yes, they are -- there's a square footage
of i npact.

So, in looking at the nunber, it would seem
t hat you coul d produce the nunmber by al nbst
nmul ti plying the square footage of the

mattresses. Presunmably you're not going to
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cut mattresses, are you?

(Al'l en) Correct.

So how many nattresses are used with the
square footage of 8,6817?

(Allen) I think this was addressed by the
Construction Panel. W relied on LS Cables
calculation for the extent of mattresses
required. And fromthat we devel oped a
footprint of the mattresses, and that's how
we cal cul ated the 8,681 square feet.

And is the footprint for the mattresses al so
part of the Appendi x A?

(Al'l en) The square footage of inpact is part
of Appendi x A. The footprint is shown on the
envi ronnental maps for that sanme Septenber
2017 Application Suppl enent.

Are you aware that these mattresses are goi ng
to be placed on state-owned property?

(Al'l en) Yes.

Do you know of any contacts that have been
made to the State to obtain permission to

pl ace these mattresses on its property?
(Allen) W are working with the State for our

wetl ands permt. That is ny prinary
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responsibility.
Are you aware of the doctrine of the public
trust, whereby the public has a right to
use -- enjoy public waters, and the State has
an obligation to preserve that easenent of
enj oynment --
MR. NEEDLEMAN: (bj ecti on.

-- to the public?

Do you have know edge about the Public
Trust Doctrine?
(Allen) Not to the detail that | want to
di scuss it here.
And you don't have any know edge regardi ng
statutes pertaining to public trust rights.
(Allen) I do not.
And it's not unlikely that these nmattresses
wi || provide sonme chal |l enges, navi gati onal
chal | enges for boating in the Little Bay, is
it?
(Allen) I think that was al so di scussed
previ ously.
Are you aware of any condition in the DES
permt that specifically addresses the

concern regardi ng navi gational issues?
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A

(Allen) | believe there's a recognition that
we wll be contacting the appropriate Coast
Guard, NOAA, and the other navigationa

requi rements that we have to neet.

Wll, let nme call your attention to Condition

MR T ACOPINO O which docunent?
MS. LUDTKE: |'mon Exhibit 166, and
it's Page 16.
(Al en) Yes.

BY MS. LUDTKE:

Q
A

o >» O > 0

And what does that condition require?
(Allen) Notify the marine patrol and/or the
New Hanpshire Departnent of Safety Marine
Patrol, Division of Ports and Harbors to
determne if placenent of nattresses creates
a navi gational hazard. |Is this what you're
| ooki ng for?

Correct. Does it say anything about NOAA?
(Al'l en) Does not.

Say anyt hi ng about the Coast CGuard?

(Allen) It does not.

And you have no understandi ng of the public

rights regarding public trust property?
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(Allen) | do not.
Let ne ask you about Condition No. 55 in the
revi sed conditions.

Now, is it your understanding this is
requi ri ng subm ssion of as-builts show ng the
|l ocation | think of the nattresses, is it
or -- oh, it's, yeah, and location of the
concrete nmattresses. So it's subm ssion of
as-builts for concrete mattresses after the
conpl etion of the Project.

Do you know whet her the actual |ocation
for the concrete mattresses wll be
determ ned before construction?

(Allen) They wll not.

So you're not going to know until you start
constructi on where these mattresses will be
pl aced.

(Allen) As we show in the environnental maps,
we have shown their | ocations based on a
conservative estimate of where we think they
will be needed. Field conditions wll
determ ne where they're actually needed.

But you don't know t he exact | ocation.

(Al'len) That's correct.
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And what if when you're doing the
construction you find that you actually need
many nore nmattresses than you originally

t hought you woul d need?

(Allen) | don't anticipate that that's going
to be an issue.

You're aware that the permt requires a

subm ssion of a new permt if the inpact to
jurisdictional areas exceeds, | think,

20 percent; is that correct?

(Al'l en) Correct.

So if you went over 20 percent beyond the
anount of 8,861, which would not be that many
nore mattresses, is it your understandi ng you
woul d have to submt a new permtt
application?

(Al'l en) Qur discussion with DES is that their
interest in that is to nake sure we have a
vehicle for determ ning inpacts and
estimating -- and renegotiating if we find
that inpacts are either different or greater,
or potentially |ess.

So the nunber 8,800 is a guesstimte, a best

judgnent, guesstinate at this point?
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(Allen) It's a conservative nunber based on
what we know to be areas where we anti ci pate
difficulty getting full burial depth.

Well, wasn't the nunber 5,300 represented as
a conservative nunber al so?

(Allen) I would have to go back and read

t hat .

Well, I'lIl represent to you it was.

And from your testinony, and others, it
appears that the issue of the concrete
mattresses i s an open-ended issue at this
point. |Is that a fair characterizati on of
it?

(Allen) I would not say it's "open-ended." |
think the requirenents for when we need a
concrete mattress is very well understood.
And we have a good understandi ng of the depth
that we should be able to achieve. So you
put those two things together, and I think we
have a high | evel of confidence of where
we're going to need concrete mattresses.

Do you regard the permt number as an
open-ended permt nunber, and really the

permt gives Eversource the right to use
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concrete nattresses as needed to achi eve the
42-inch cover?

(Allen) I do not.

So if, for exanple, you put out you'

8,800 square feet of concrete mattresses and
you di scover you needed tw ce that anount,
you woul d expect to put tw ce that anmount in;
isn't that correct?

(Allen) I think we'd | ook very hard at that
before we attenpted anything |like that.

Well, what would you do in that situation?
(Allen) Like | say, | don't anticipate that
situation arising. And | don't think DES
does either. Their condition is very clear

as to what we need to be doing.

Well, are you so confident at this point that
you would be willing to say it won't be
20 percent or nore -- it won't be 20 percent

greater or nore than the 8,861 feet you have
in the anmended permt?

(Penbroke) | think the Construction Panel
coul d have answered that question had they
been asked that. It was really the

Constructi on Panel that determ ned where they
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felt cover would be insufficient using
natural materials. And, you know, the
i mpetus is on themto get the Project built
in an efficient way. They certainly would
prefer not to use nbre concrete nattresses.
Thank you. Nothing further.

PRESI DI NG OFFI CER WEATHERSBY: Thank
you.

Qur next questioner will be M.
Macki e for the Durham Hi storic Associ ati on.

MR. NEEDLEMAN: Madam Chair, before
we start, there is a housekeepi ng i ssue.

PRESI DI NG OFFI CER WEATHERSBY: Yes.

MR. NEEDLEMAN: The estimate that CLF
gave this norning for cross-exam nati on was an
hour and a half. By ny count, that was a
little over three hours. As we have fewer and
fewer wtnesses to present, and sone of them
are traveling froma distance, it gets harder
and harder for us to nanage the tine and keep
things going. | don't know how to deal wth
this, but it's going to becone an increased
chal l enge to keep this --

MR. RICHARDSON:. May | offer --
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PRESI DI NG OFFI CER WEATHERSBY:
Attor ney Ri chardson.

MR RICHARDSON: | don't think it's a
mat eri al change, but we've been | ooking at the
schedul e and we're thinking that we're probably
not going to ask questions of Bob Varney, using
our 30 mnutes. And | believe the sane is true
of Chalners. W're just trying to budget our
time and resources. So that's an hour, if that
hel ps anyone. And rather than sending a
letter, | thought it would be nore efficient to
just let the Commttee know now.

PRESI DI NG OFFI CER WEATHERSBY: Thank
you. It would appreciated if people can do
their utnost to try to stick to their
estimates. Sone slippage is fine. |
under st and one question | eads to another you
hadn't thought of, et cetera. But exceeding
your estimate by a hundred percent neans either
your questions or you' estimte were off. So
pl ease take a | ook at your questions, take a
| ook at your estimates and try to stick to them
as best you can. And we'll just work with all

parties to get the witnesses into the right
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tinme slots.

M5. MONROE: If | mght just add,
Madam Chair -- Pam down here.

PRESI DI NG OFFI CER WEATHERSBY:  Yes.

MS. MONRCE: People can find ne at
any of the breaks. And if you have changes to
you' estimates, just shoot ne an e-mail, and I
w Il update ny list accordingly. | appreciate
it.

PRESI DI NG OFFI CER VWEATHERSBY: W do
have wi tnesses both for the Applicant and for
Intervenors that are traveling quite a
di stance, and arrangenents have to be made. So
It 1s an inconvenience to all if the
schedule -- we're not going to be rigid about
it, but if you could adhere to it as much as
possi bl e.

So, Ms. Mackie, you get to go next
after hearing all that. Please proceed.

CRGCSS- EXAM NATI ON
BY Ms. MACKI E:
Q My nane is Janet Mackie, and | represent the
Dur ham Hi storic Associ ation. M questions

nostly have to do with the maps, the

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

environnental nmaps. And | assune that Sarah,
this woul d be you' area.

(Allen) Let's see how that goes.

My first question is how did you go about
determ ning the scale that you woul d use on
the map, which is 1 inch equals 150 feet?
(Al'len) 1've been thinking about your
question since you asked it earlier. And

pi cking the scale is always a challenge in
trying to mnimze the nunber of pages,
maxi m ze the anount of informati on you can
get onit. In our view, we started wth 150.
We passed it by the team The team agreed to
it. And 150 it's been ever since.

Who's on the teanf

(Al'len) I mean the Eversource team i ncl uding
t he engi neers, project managers, |egal team
Right. The historic resources are depicted
on these maps also. This particular map |
have up on the screen is called an

envi ronnental nmap. W have a separate set of
maps whi ch are based on these naps called the
stone wall maps. And the information that's

contai ned on the stone wall nmaps i s not
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contai ned on the environnental maps used by
everybody else. And then, again, we also
have t he engi neeri ng maps.

Wien it cones to building the Project,
will all these maps be consolidated into a
single set or --
(Allen) They will. W're in the process of

bui I di ng what we're calling constructi on maps

that we will put all the critical information
on. A lot of this information will conme off,
and we will add on information that is

I mportant to the contractors to know either
for avoi dance or treatnent areas or various
techniques that are relevant to construction.
Now, on these map pages are depictions of
trees and trees to be cleared, the gray ones,
and the existing poles and the new pol e
heights. And it | ooks ook this is done on a
scale of 1 inch equals 100 feet.

(Al'len) I cannot answer to the scale. These
were actual ly devel oped by the engi neers
based on their engi neering design and
provided to us. So | would not rely on the

scal e, per se, to be consistent and regul ar.
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Well, | measured one that said 100 feet, and
it was an inch. So --

(Allen) It should be close to that, but
probably not exact.

Now, all the trees, the black trees, the
permanent trees, all neasured exactly 87-1/2
feet tall. Do you know if that's accurate?
(Allen) I knowit's not accurate. They're

i ntended to be representative.

Uh- huh. Ckay. On this one map secti on,
there's an enlarged map. This is a section
of Map 6A of the environnental maps. And
this particular page has a scale of 1 inch
equals 60 feet. Do you know why that was
done differently?

(Allen) Yes. This is what we call an "inset

map. It's just to address an area where
there's an awful lot of information that we
felt could not be understood at the snualler
scal e.

This is where the |line crosses the Oyster

Ri ver.

(Al'len) That's correct.

This particular map shows the quarry area
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above Longmarsh Road. And there's an ellipse
around the entire thing. Do you see what |'m
referring to?

(Al en) Yes.

And that indicates it's a sensitive area for
hi storical stuff above the ground | evel.

WIl this kind of detail be on the final

maps?
(Allen) They will not. Well, it depends.
For the contractors, they will be to alert

both the contractors and the nonitors that
they're entering a sensitive area. It wll
be nore specific than what we're show ng

her e.

Now, the right-of-way is 100 feet w de

t hrough nost of it. And with the scale of 1
i nch equal s 150 feet, that nmeans the w dth of
the corridor is represented as two thirds of
an inch on these naps.

(Al'l en) Ckay.

And |I' m wondering, |ooking at that dotted red
line, for exanple, right here --

(Al'l en) Yes, the access road.

-- M. Bowes, on the second day of the
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A

hearing, told us the roads are going to be
16 feet wde --
(Al'l en) Right.
-- through the easenment. And this road's not
drawn to scale. | neasured it, and it's |less
than a sixteenth of an inch wde. So it
| ooks like it underrepresents the w dth of
the road by, | don't know, 50 percent or
sonet hi ng.
(Allen) That's correct. |In the upland,
that's correct. In the wetland, it is
correct. The correct width is shown.
And why is there a difference in the road
w dt h between the uplands and t he wetl ands?
(Allen) It was nostly for sinplification.
Again, we were trying to keep information to
be efficient.
Well, it makes it hard for us to gauge the
I mpact of the roads on the historic resources
if they're not drawn to scal e.

So what you're saying is the only pl ace
the roads are drawn to scale is in the
wet | ands?

(Allen) The only tinme the wwdth is correctly
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Q

shown is in wetl ands.

Hm Well, you were evaluating the

envi ronnent al i npacts besi des the wetl ands.
Did you consider the weight of the equipnent
t hat would be used within the easenent?
(Al'len) In what capacity?

For exanple, when they're cutting the trees,
there's quite a bit of tree clearing
necessary to open up the whole 100 feet
because the trees have been all owed to grow
for 50 years. And so they're going to need
feller bunchers and different types of heavy
equi prent all over the easenent to clear the
trees. D d you consider that, the inpact of
heavy equi pnent to clear the trees?

(Al'l en) Eversource clears rights-of-way
routinely. They often use | ow i npact

equi pnment .

W TNESS ALLEN:. Kurt, could you talk

alittle bit about tree clearing?

(Nel son) Sure. Are you referring to wetl and
areas or the rights-of-way in the upland
area?

Whol e t hing.
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Q

> O > O

(Nel son) Yeah, as Sarah was all uding to,
general ly the various equi pnent used for
tree-cl earing operations may be tracked
equi pnment. Most |ikely nay be w de,
rubber-tired skidder equi pnment.

Wth respect to ground pressure, we have
the results from-- if the line of
questioning is wth respect to archeol ogi cal
resources, we have those resources
del i neated, and the novenent of equi pnent
t hrough those areas and around those areas is
certainly accounted for.

And what about the wei ght of cenent trucks
that wei gh 30 tons or other heavy equi pnent?
(Nel son) Wth respect to sensitive,

ar cheol ogi cal areas --

Ri ght.

(Nelson) -- is that the question?

R ght.

(Nel son) Yeah. W thout tal king about any
specific instance, yes, | nean, we have
met hods in place to protect sensitive
under ground ar cheol ogi cal | ocati ons.

For exanple, in this part, considering that
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the scale is two thirds, you know, it's two
thirds of an inch of the right-of-way, this
bl ue busi ness on the bottomis where the
trees will be cut. That's a significant
amount of tree clearing, for exanple.

(Nel son) Well, with respect to tree clearing,
keep in m nd when you're | ooking at that area
that is represented inside the confines of

t he right-of-way, what you' seeing there is
an aerial view of the tree canopy. So what
you nmay be seeing is nostly crown and |i nbs.
And that's ny having been on this

ri ght-of-way corridor nunerous tines.

don't knowit's a fair assessnent to say that
this right-of-way is especially overgrown

t hroughout its entirety. A lot of the
tree-clearing effort that will be required
for this project is sinply a |inbing
exer ci se.

It's sinply a what exercise?

(Nel son) A linmbing exercise.

Uh- huh. Did you consider -- | know in the
wet | ands they're planning to use a screw

anchor for the guy lines on the poles. D d
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you consi der the inpact of the Deadnan
anchors that would be used outside the
wet | ands and the inpact that will have?

(Nel son) In upland areas?

W TNESS NELSON: You want to speak to

t hat, Sarah?

(Al'l en) When you say did we "consider," what
are you thinking about?

Wll, | don't know how |l arge they're going to
be, but they're generally big, flat pads of
concrete, the Deadnan anchor for the guy

W res.

(Allen) Right. And I'"'mnot quite sure what
your question is.

Well, are they going to squash vegetation, or
what's the inpact?

(Allen) I"mnot going to speak to how they're
constructed. But | inagine if they are used,
sone excavation would be required, and the
area would be -- it will be a small area.
They woul d be regraded and receded if need
be.

I ' m aski ng because there are 17 poles in

Durhamthat wll have guy lines and up to 17
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guy wires on one pole, for exanple, the
second one in fromthe bay, which is quite a
few guy lines on a single pole.

(Allen) You'd have to ask the contractors if
they're planning on using -- what they're

pl anni ng on usi ng.

Well, they say there's going to be 17 of
them But did you even consi der what i npact
t hat woul d have?

(Allen) On the Little Bay -- on the
transition structure on Little Bay, it is
lawn. So if it was disturbed, we would
reseed it. W'd regrade it and reseed it.
So you' assum ng the Deadnman anchors woul d be
buri ed.

(Al'l en) Yes, they woul d.

Al right.

(Allen) At least that's ny understandi ng,
let's put it that way.

Ckay. This is that sane section where the

l i ne crosses the Oyster River. \Wat does

t hat square, hatched, brown section
represent?

(Allen) I think that's a GRANIT | ayer for a
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bridge over the Oyster River. |It's a

hi stori c resource.

Right. The historic resources are hatched

w th brown?

(Al'l en) Correct.

Can you explain to nme why only bits and

pi eces of the UNH Historic District are

mar ked t hat way, where the other two historic
districts are fully filled in?

(Allen) I cannot explain that. That woul d be
a better question for the historic and
cultural folks. | can tell you that for this
map, we relied on the GRANIT | ayer and - -

Wl |, where does the data cone fromfor that
GRANI T | ayer?

(Allen) I"'mnot sure. |It's the kind of thing
t hat you can go back and query. But |'m not
sure how frequently it's updated and who

mai ntains it.

Well, the historic district was determ ned by
Eversource's expert. So it's recent.

(Allen) So it probably would not have made
its way to UNH GRANI T yet.

VWll, the other brand new historic district
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at Durham Point is fully represented on the
maps, SO --

(Allen) I"'msorry. |I'mnot sure --

It's inconsistent, and |I'm questioning the
consi st ency.

(Allen) Right. | understand that. | just
don't think I have an answer for you.

For exanple, this DHR form the area form
shows the extent of the UNH historic district
mapped by Eversource's experts. And the thin
bit there is where it crosses the Oyster

Ri ver, but then it w dens out to include all
of east and west Foss Farm So it would seem
that that entire area shoul d be hatched, but
it hasn't been.

(Allen) If you |l ook on the environnental

maps, there's a note that basically

ref erences people | ooking for nore detail on
historic information to this historic report.
Well, this is the historic report.

(Al'l en) Right.

This is fromthe historic report. That's why
' masking --

(Al'len) Oh, maybe | m sunderstood your
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question. Can you reask your question?

Yes. This is an exanple of the other, one of
the other historic districts. The entire
thing is a historic district. Yet, in the
UNH Historic District, only little bits and
pi eces are colored in, which is inconsistent.
That's nmy question. Do you know why they're
m ssi ng?

(Allen) | don't know why they're mssing. |If
you | ook, if you see in the |ower right
corner, you can just see the beginning of a
ref erence box.

Yes.

(Allen) If you look at that full reference
box, it says the boundaries of the historic
sites are from GRANIT. For a nore precise
description of historic site boundaries, see
t he New Hanpshire DHR project area form
VWhich is what | just put up on the overhead.
(Al en) Right.

And | checked with DHR, and they said that
what was up on the overhead is in fact the
area of the historic district.

(Al'l en) Exactly.
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So it hasn't been changed. So I don't know
why the maps aren't correct.

(Allen) And I'msorry if I'"mnot saying this
clearly. W rely on a public historic data
| ayer for this hatching. That's avail able
publicly on the GRANIT data base from 3 S.
So | cannot answer why that database is not
current.

So you' suggesting that Cheryl Wddell woul d
have the information?

(Al'l en) She may have that information. |
suspect a better query would be to the UNH
G S Center who naintains the GRANIT | ayer.
Right. But they just put up what they're
given. Wio supplies the data for the GRANIT
| ayer?

(Allen) That | can't answer.

Because obviously the areas within the

hi storic district are subject to protections
under Section 106.

(Allen) No, | agree. That's a valid point.
And it shoul d be.

And the maps missing that coding evidently

won't receive the protection they' re required
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to have, you know, based on you' experts.

A (Allen) I"'mless certain of that part. Wen
you say they "won't receive the protection,”
what do you nean?

Q Wll, if there's a stone wall or other
feature that's within the historic district,
it gets protected.

A (Al en) Hm hmm

Q And there are 66 stone walls in Durhanm 50 of
them are agreed they need to be protected.
But there are several in this section that
does not have the proper coding that should
be protected, and I'mtrying to get at why
there's an exception for the UNH Historic
District that doesn't apply to the other two.

A (Allen) I think that question is better put
to the cultural experts.

Q Thank you.

PRESI DI NG OFFI CER VWVEATHERSBY: Ckay.
Next we'll hear from Attorney Brown for the
Dur ham Resi dent s.
CROSS- EXAM NATI ON
BY Ms. BROM:

Q Good afternoon. |*'m Marci a Brown, and |
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represent Donna Heal d, a gardener and
intervenor in this matter. And | also amthe
spokesperson for the Durham Resi dents group.
And | don't have very many di spersi on nodel
questions. It's nostly Ms. Allen that 1"l
be questi oni ng.

So, Ms. Allen, | have put up
Exhibit 148. And let ne just enlarge it so
it shows Ms. Heald's property. | don't know
if you're famliar with this map.
(Allen) I am
Ckay. 1'd like to draw your attention to
sone of the white triangles to the right of
Longmarsh Road. And I'IIl just put ny cursor
on it to highlight which one. And to
confirm this pole, this is an existing pole
outside of a wetland inpact; is that correct?
(Al'len) That's correct.
From your -- in your opinion, are there any
envi ronnental reasons why a pol e, any pol e,
coul d not be | ocated adjacent or near this
pol e?
(Al'l en) From an environnental reason?

Correct.
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A (Allen) 1'd say not. But | know there are

many engi neering reasons that these
particul ar pole |l ocations were sel ected.

Q Just sticking to environnmental issues, not
t he Construction Panel. But thank you.

A (Al'l en) Ckay.

Q And t he sanme question | have with respect to

this second triangl e.
MS. BROMWN: And for the record,
is Exhibit 148, Page 18 of 31. It is
el ectronic Page 19, and | am drawi ng the
W tness's attention to the second white
triangle to the right of Longmarsh Road.
BY M5. BROW:
Q So the sanme question applies to that

triangl e, please.

A (Allen) That one's a little bit closer to the

wetl and, so |I'd be asking themto stay as far

fromthe wetland as they can.
Q Thank you.

Now | have a new exhi bit, because in

preparation | did not see this in the record

al r eady. But 1'd like to ask you, M. Allen,

iIf you are famliar with this docunent.
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(Allen) I have seen this docunent.

Ckay. And is this -- do you mnd if | pan

t hrough sone of the pages? M question is:
Are these depictions of how the tinber
matti ng di scussed in the DES permt
conditions, is this illustrative of how t hey

W ll be used in the field for this project?

W TNESS ALLEN: Do you want to answer

t hat ?
(Nel son) Yeah, | would say generally, yes.
Is it also correct that the tinmber mats -- go

back to the exhibit, 148. When they are on
Ms. Heal d's property, are they expected to be
in place for up to two years?

(Nel son) | don't believe that's the case. |
don't have the construction sequence well
menorized. But | don't believe that's the
case, that it would be a two-year, continuous
pl acenent of mats there.

Wll, if I recall fromthe Construction
Panel, they said -- and | hate to refer back
to the Construction Panel, but | was trying
to corroborate. They had, | thought, said

two years. So | was trying to get a sense
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fromyou all wth these tinber mats how | ong
they are going to remain in place. So if |
can give you that open-ended question -- and
this only applies to Ms. Heal d' s property.
(Nel son) Again, I'"'msorry. | can't speak

W th specifics about the duration, exact
duration that the mats would be in place
through that area. | wouldn't anticipate
that they would be there for as long as two
years. | know we have -- from ny
under st andi ng of the construction schedul e, |
bel i eve we have a one-year tine frane,
perhaps a little nore, that's currently

pr oposed.

Next question is when the tinber mats are
down, is there any problemw th the honeowner
or the property owner traversing these to get
to the other side of her property, in your
opi ni on?

(Nelson) Difficulties not fromthe utility
standpoint. |If the property owner desired to
cross these mats, by all neans, they'd be
nore than wel conme to do so. Again, |I'msure

this was di scussed during the Construction
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Panel . You know, the main interest is
safety. And during active construction
peri ods, we request that any abutter stay
away fromthe active construction zone. But
out si de of active construction, the property
owner would be nore than free to cross over
at will.
And is it your understandi ng, M. Nel son,
that active construction is going to be
periodic, that it's not going to be a
conti nuous, multi-nonth, everyday event?
(Nel son) Wth respect to Ms. Heald's
property, it would be periodic. | think M.
Pl ante addressed this briefly about
anti ci pated construction tine franes.
Yeah, so thank you for that corroboration.

Wth respect to the tinber mats, is
there any limt to how |l ong they can be
pl aced?
(Nel son) From an environnental standpoint?
l'"msorry. Let ne just rephrase that
questi on.

Is there any outer foot limt to how

| ong tinber mats can be strung together?
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(Nel son) Sorry. |'mnot quite understanding.
Quter Iimt of how long they can be strung
together? | don't know what --

| mean, bridge spans have a maximumlimt,

50 feet, 300 feet. So I'mtrying to get a
sense of is there a functional Iimt to these
tinmber mats in how | ong you can string them
al ong?

(Nel son) How | ong they can span an open area?
Is that the --

Perhaps it would be better to show you. [I'l]
go back to the --

(Nel son) Sure. Tinber mats can be | ayed
directly on the ground surface. As you see
in some of these photographs, they can span
across a surface water area. The |ength of
span, | believe the typical |engths of these
are around 16 feet. | can't speak to, you
know, how nuch | oadi ng these woul d
anticipate. You know, so what your avail able
span length is, I'mnot a hundred percent
sure. But these are certainly representative
of sone of the spans that can be achi eved

wth these mats.
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Thank you. | think that's sufficient.

Now, the Construction Panel had referred
to restoration questions to this panel, so
I'"mgoing to go back to Ms. Heal d' s property.
And | think the question is to Ms. Allen, but
M. Nel son, naybe you as well.

When these tinber mats are finally
renoved after construction, howlong will it
take to restore the wetland functions that
you see inpacted on this Exhibit 1487
(Al'l en) That we see inpacted where? Looking
at a specific --

Actual ly, maybe | shoul d back up.

In the DES conditions, there were, |
bel i eve, 637,188 square feet of tenporary
wet | and i npacts that the Conpany had to
restore.

So | guess first | should ask a base
| i ne question of are those tenporary inpacts
on Ms. Heald's property, such that she could
expect restoration?

(Al'l en) Those are tenporary inpacts, yes.
Ckay. Thank you. And so when restoration

happens, do you know how long it wll take
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before full function is restored?

A (Allen) I know the wetl ands on her property.

And the degree of inpact is going to vary.
In areas that are very wet, it takes a little
bit longer. But they typically do the
construction and do the tinber mat | ayout in
a way that mnim zes the footprint of that.
So it's kind of a counterbal ance to the
| ength of time that it would be there. So it
woul d be a smaller footprint within that area
t hat woul d be substantially inmpacted, whereas
other portions of it would have fewer
tenporary inpacts, less significant tenporary
I mpacts.

Q Ckay. Understood. So the full extent of

restoration could vary on her property.

A (Al'len) Very nuch so.

Q Ckay. Thank you.

We understand that there is in the --

sorry. The picture just -- the exhibit just
di sappeared. | got it pulled up on ny
conmputer, but I'll just keep going.

(Di scussion off the record)

BY M5. BROMN:
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o >» O >

A

Wth the DES approval and conditions, it had
a condition | believe to nonitor the wetl and
restoration; is that correct?

(Al'l en) Correct.

And that restoration is for a full grow ng
season?

(Al'l en) Which condition are you referring to?
Par don ne?

(Al'l en) Which condition are you referring to?
I don't renenber the paragraph in the DES
permt conditions, but it's in the Natural
Resource | npact Assessnent, the revised one,
whi ch was Exhibit 97. And in there | believe
it tal ks about -- oh, wait a mnute. [|I'm
sorry. |I'mgetting confused. | don't have
the citation to the DES condition for the
contractor to nonitor the wetland function.
(Al'len) The reason |I'masking is that we have
several types of wetland nonitoring that
we're doing, so | want to nake sure we're

t al ki ng about the correct one.

l'"monly tal ki ng about fresh water, not salt
mar sh.

(Al'l en) Ckay.
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So with respect to nonitoring, it sounds |ike
it is a general nonitoring in the permt.

But can it include specific nonitoring? And
the reason | ask that is this is a gardening
busi ness with specific plants. So wll that
nonitoring -- can that nonitoring plan apply
to specific plants on a | andowner's property?
(Nel son) Well, our condition with respect to
nmoni toring would be primarily focused towards
wet | and areas. | know we have the uni que
situation on Ms. Heald's property. |If there
were specific plants on her property that
were of concern, you know, Eversource could
certainly make accommobdati ons to nonitor

t hose areas to the best of our ability.

Yes. And | apologize. | wasn't clear.
Tal ki ng about the wetland issues. M
question pertained to the wetland plants. So
that's how | thought it would flowinto you'
noni toring, and that was the background of ny
questi on.

(Nel son) So is it specific native plants
within the wetland on Ms. Heald's property

that are of concern?
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Q | feel our roles are reversed. But yes.

A (Nel son) Just for clarity, I"'mtrying to

under st and whet her this was nursery,
potential nursery stock that Ms. Heald is
culturing or if we're referring to native
vegetati on that happens to be in the

ri ght-of-way corridor.

Q Ckay. To further el aborate on that
clarification, sone of the plant stock is
native, and it is wetland species. So am|
correct, then, that Eversource could be
anenabl e to extending a nonitoring plan to

cover those plants?

A (Nel son) Correct. | think what could be done

is a pre-construction survey of areas that
woul d be i npacted by construction and then
sort of a conpari son post-construction.

Q Ckay. Question about there was a condition
in the restoration plan that rye grass and
ot her seeded m x could be substituted with
different -- with other seedlings or other
pl ant stock on a specific property. And I
just want that clarification, that that is

sonet hi ng that could be done on Ms. Heald's
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property.

(Nel son) Yeah, | certainly believe we can
make certain accommodations for Ms. Heald's
property.

Wth respect to chemcals, if there are any
chem cals that are on the property as a
result of the construction project, is there
any assurance that Ms. Heal d can have that

t he chem cals are either renoved or have a
basel i ne that there are no cheni cal s that
were accidentally | eaked onto the property?
(Nel son) Could you be nore specific wth
respect to chemcals? There's no herbicide
usage proposed as part of this project.
There's no pesticide usage proposed as part
of this project. Wth respect to chem cal s,
you know, this is going to be typica

transm ssion line right-of-way construction,
and the nmaterials associ ated and equi pnent
associated wth that type of construction.
So, chemicals, typically you' re tal ki ng about
petrol eum fuel s and that sort of thing.
There is no -- as part of construction Best

Managenent Practices, there's certainly no
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A

desire or, you know, certainly not
anticipated that chem cals would be spilled
on anyone's property. That being said, in

t he event that there was an i nadvertent spill
event -- for exanple, a fuel line |eak or a
hydraulic line leak -- there are plans in

pl ace to deal with those sorts of events.
Thank you. Now, with respect to the
restoration that we're seeking for

Ms. Heald's property in using specific plants
rather than rye grass, seed mx, et cetera,
does Eversource, or you personally in you
experti se or experience, Ms. Allen,

M. Nel son, have experience with this type of
specific restoration?

(Allen) And I'"'m going to ask you to specify
what that "specific restoration” is.
Restoration that is not just the general rye
grass seed mx, that's not just the generic
used native plants. But has Eversource, or
have you, been involved in other projects

i nvol ving restoration that has used specific
pl ants specific to a | andowner's property?

(Allen) 1'"ve certainly done a nunber of
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restorations where specific species have been
used or, as you say, seed m xes have been
used to achieve either a particular community
or sone ot her design conponent.

(Nel son) 1've al so had experience with

pl anti ngs and pl acenent of seed in
right-of-way areas as well. W've done -- in
a fornmer role, | was a transm ssion arbori st
and oftentinmes worked with property owners to
put together plantings in areas where we
renoved non-conpliant vegetation. And
certain applications where you' re talking
about a section of right-of-way that is
covered wth native vegetation, we've
endeavored to put native-type plants back in
t hose ar eas.

Thank you for that response.

Ms. Penbroke, | have sonme questions for
you. Now, M. Penbroke, the Construction
Panel had expl ained that this visual
assessnent, that Eversource had devel oped the
specifications for this visual sinulation.
Sol'dlike to follow up on this. And one of

the specifications in here --

82

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}




[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

1 PRESI DI NG OFFI CER WEATHERSBY: I''m
2 going to ask you to pause for a mnute. W
3 don't have it on the screen. Maybe you can
4 tell us the exhibit nunber and we can pull it
5 up on ours while Dawn works on --

6 M5. BROMN. |I'mreferring to

7 Exhi bit 186, and |I'm on Page 4 of that

8 docunent, for the record.

9 BY Ms. BROM:

10 Q Can you see it on you' nonitor?

11| A (Penbroke) | can.

12| Q Wth respect to the base photograph, who at
13 Eversource determ ned or decided to use this
14 base phot ograph on this day?

15 A (Penbroke) | have no idea. | wasn't involved
16 in this sinulation.

17| Q Ckay. Does anyone el se on this Environnmental
18 Panel know?

19| A (Al'l en) This was done by LandWrks, the

20 vi sual assessnent team

21| Q So is it that this particular specification,
22 the sel ection of this base photograph, was
23 not sonething that Eversource determ ned? |Is
24 t hat correct?
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(Al'len) I think you best ask LandWrks how
that determ nation was nade. It was not our
envi ronment al deci si on.

Ckay. That's the answer | was | ooking for,
is if -- because thinking fromthe
Constructi on Panel, that Eversource had a
hand in selecting this, | wanted to find out
if this particular specification -- and am |
correct, Ms. Allen, you just said Eversource
was not involved in the selection of this
base phot ograph?

(Allen) No, | said the environnental team was
not involved. |'msure Eversource was

I nvol ved at some point.

Ckay. Thank you for that clarification.

Ms. Penbroke, | have sonme foll ow up
questions regardi ng the barge work. |
understand fromthe Construction Panel that
the barge needs to stay afloat in order to do
its work and not touch any of the interti dal
area. |s that your understandi ng?
(Penbroke) That's ny under st andi ng.

Ckay. And is that so that there's no harm

to -- or is that to mtigate harmto the
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intertidal zone?

(Penbroke) | believe it has to do with what
the contractor is confortable with nore than
to specifically avoid inpact to the
substrat e.

Ckay. Al right. But it's the Environnental
Panel's concern on any danage to the
intertidal zone; is that correct?

(Penbroke) That's correct.

Ckay. And so if a barge touches the
intertidal zone, that would be sonething that
you woul d have to look at; is that correct?
(Penbroke) Yes. And our estimates for the

I mpacts in those areas assuned that the barge
sat on the substrate.

Can you -- I'msorry. | didn't hear that.
(Penbr oke) When we eval uated inpacts to the
intertidal shallow subtidal zone on the tidal
flats, we assuned that the barge actually did
sit on the substrate. So we feel like we
have identified those potential inpacts and
addr essed t hem

Ckay. Can you rem nd ne which report that

was in? Was that in the Natural Resources
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Assessnent ?

(Penbroke) Well, it would be in the inpact
report.
Thank you.

Now, the dispersion nodeling -- or the

di spersi on nodel report had based a ti dal
range on 2 to 4 neters. Was that actually --
|l et ne just rephrase this.

Dd the 2 to 4-nmeter reference to the
tidal height in the dispersion nodel factor
in to how many days -- or how many hours a
day the barge could work out in the bay?
(Swanson) Coul d you point ne to where in the
report? Because it could have been a general
descri ption of what happened in the G eat Bay
estuary system or nore specifically to the
neap and spring tides that we used in the
nodel .

Ckay. That was Exhibit 104, and Page 2 of
98, if you need to take a look at that. M
question is just nore general.

(Swanson) Page 2 as listed or the PDF?

Let me find that. |It's electronic.

(Penbroke) Trying to make sure we're in the
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correct report. |Is it the revi sed nodel
report or the original nodel report?

Revi sed, Exhibit 104.

(Penbroke) I"'msorry. | can't keep the

exhi bit nunbers straight, so..

That's okay. So do you see that reference
now?

(Swanson) | see it on Page i.

Roman little i, yes.

(Swanson) Ckay. Yes. And that is the tides
in the estuary system not just Little Bay,
vary between 2 and 4 neters.

So the question was did that tide hei ght
factor in to the hours of the barge's ability
to work on a given day, not grounding,
basi cal | y?

(Swanson) No. That was a general description
of the system and not having to do wth the
Little Bay tidal range.

Ckay. Al right. So would you agree with ne
that tidal height in the estuary is nore
about -- is about 6 to 7 feet, in that range,
on a given nonth?

(Swanson) Let nme take a | ook.
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A

(Wtness revi ews docunent.)
(Swanson) Assum ng a tidal range of about 2.3
nmeters, which would be roughly 2.3 yards,
which will be roughly 8 feet, 7 feet, very
roughl y.
Thank you for that.

Now, there was reference -- and forgive
me, | don't renmenber the page citation --
t hat the work woul d be done as close to sl ack
high tide as possible. Do you renenber that?
( Penbr oke) Yes.
And how long is that period of tine?
(Penbroke) It's probably about two hours.
One to two hours. It would have to start on
the western flat at around slack high tide in
order for the barge to be able to start
across the bay.
Ckay. Now |l want to turn to timng, because
this equipnment is going to be in front of a
ri pari an owner property, how long will it
take -- actually, as the tide changes, how
nuch time is needed to nove the barge to
deeper water to keep it afl oat?

(Penbroke) Well, | think it depends on the
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tide, whether it's a spring tide or a neap
tide, or one in between -- spring tide being
a period when the tidal range is the greatest
and neap tide is when the tidal range is the
| east. But the barge will be able to -- once
It starts, it will remain in deep enough
water to run the jet plow in any of the cases
that were nodeled, in terns of the rate of
advancenent. So we | ooked at three different
speeds at which the jet plow could be drawn
across the estuary. W're estimating that it
w |l be between 7 and 13 hours,

approximately, for the jet plow to get across
t he bay.

Yes, but this was nore specific. And | guess
the difficulty is this is a barge that's
going to be in continuous notion rather than
stopping and starting; is that right?
(Penbroke) It will stop intermttently
because it gets propelled by pulling against
anchors. So the anchors have to be reset.

So the anchors off the bow will be set as far
in front of the barge as possible, and then

it essentially pulls against those to propel
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forward. Once they've caught up with the
anchors, they have to stop and reset.

And when you say "anchors," are these
tradi ti onal anchors, or are these pilings

t hat are | owered?

(Penbroke) Onh, they're traditional anchors,
gi ant Danforth-type anchors.

And how many anchors are depl oyed?

(Penbr oke) The Constructi on Panel has

i ndi cated that they would have four, two
forward and two aft.

And so those are going to be disturbing the
bot t onf?

( Penbr oke) Yes.

Ckay. |Is there any restoration plan for that
di sturbed intertidal area, the disturbance
caused by the anchors?

(Penbroke) Well, the anchors won't be in the
intertidal area, to the best of ny know edge.
The intertidal area on the western shore
actually doesn't go out as far as the

t opographic map inplies it does. It's
extrenely shall ow subtidal. Well, | nean,

this is really Construction Panel to describe
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this. But they're not able to set the jet
plow all the way to the upper intertidal zone
because of the depth requirenents of the

bar ge.

So with respect to the |ower, | guess the
deeper part of the intertidal area, the barge
is going to be working in that area then;
correct? |Isn't that what you just said?
(Penbroke) The jet ploww |l be. The barge
will actually be |located as close to the
channel as possible and not really | ocated on
top of the shall ow subtidal zone.

Just one nobre question on this. So with
respect to the di sturbance caused by anchors
in the deeper intertidal area, you' re saying
that that is not going to occur because the
anchors just aren't going to be there because
the barge is so far into the channel ?
(Penbroke) Well, it's hard for us to know
exactly where the anchors will be pl aced.

The construction crew can't tell us. They
have to determ ne when they're there. So
there probably will be some anchor inprints,

essentially, in the shall ow subtidal area on
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the western tidal flat. As is typically the
case for this type of construction project,
it's usually left to natural processes for
the sedinent to refill any inpressions nade
by the anchors.
And is that usual, what is done with this
project, this specific project?
(Penbroke) That's been the intent.
Ckay. Thank you.

| just want to refresh on the DES
approval. Condition 36 specified no tine of
year for the project, but what is the
expected time of year for the project?
(Penbroke) For the jet plow work?
For the jet plow
(Penbr oke) Yeah, they're | ooking at
Sept enber, Cctober.
And a question about the sedi nent di spersion
nodel. Did it take into consideration the
seasonal fluctuation of the currents in the
bay?
(Swanson) Not directly because it used the
tide. But we ran the tide for the period of

t he Septenber-Cctober period. As you know,
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1 the tide varies fromone tide cycle to the
2 next. But over a |onger period, it kind of
3 averages out to the typical tide. But we did
4 |l ook at the time -- we chose a spring tide
5 where the tide range was the | argest, and

6 then a neap tide where it was relatively

7 smal | .

8 Q Yeah, | understand that it took into

9 consi deration the tides. Wat about current
10 flows fromthe river?

11| A (Swanson) Current flows fromthe river, yes.
12 We used the USGS data for a 10-year period
13 during the Septenber-Cctober tinme frane and
14 | ooked at the flow rates for that

15 Sept enber - Oct ober period over the decade.

16 Q And does non-saline river water usually

17 settle to the bottom and the tide salt water
18 woul d be on the top?

19| A (Swan) No, it's actually the reverse, where
20 the salt water is heavier.

21 Q Thank you.

22| A (Swan) The issue for |late sumer/early fall
23 is the river flows are pretty nmuch at their
24 | onest level. So the anount of fresh water
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comng into the systemis mnimal, as mnina
as you would see it over the course of the
year.
Thank you. | have a question about the
concrete mattresses.
When the ice -- actually, 1'lIl back up.
Are you famliar with ice fl ows
occurring in Little Bay?
(Penbroke) | understand that they do.
And so when the concrete mattresses perhaps
are shifted by the ice, is there any plan to
restore the |l ocation of the concrete
mattresses?
Well, it's ny understanding fromthe
construction experts that they selected the
9-inch-thick concrete mattresses to avoid the
i kel i hood of their being shifted by ice or
ot her forces.
So the Environnental Panel is not going to
have been any invol venent because of the
Constructi on Panel concluding that these
mattresses will not nove?
(Penbr oke) W have not addressed the need for

mtigation in that event because it's our
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95

under standi ng that the likelihood of it
happening is so | ow.

| think that's it for ny questions. Thank
you very nuch.

( Penbr oke) Thank you.

PRESI DI NG OFFI CER WEATHERSBY: Let's
take a 15-m nute break, be back at quarter of
four, at which time we will have Attorney
Ri chardson up next for the Crow ey-Joyce
Revocabl e Trust. Thank you.

(Recess was taken at 3:32 p.m
and the hearing resunmed at 3:49 p.m)

PRESI DI NG OFFI CER VWVEATHERSBY: Ckay.
Back on the record. Attorney Ri chardson, you
may proceed.

MR. RI CHARDSON:. Thank you, Madam
Chai r.

CRGOSS- EXAM NATI ON

BY MR R CHARDSON:

Q
A

Q

Good afternoon.

(Panel Menbers) Good afternoon.

Justin R chardson with Upton Hatfield, here
for Mark Joyce and the G ow ey-Joyce Trust.

Whi ch of the panel nenbers were invol ved
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in the preparation of the wetl ands
application? And | believe that's
Appl i cant's Exhibit 32.

(Allen) | probably amthe | ead person for

t hat .

Ckay. And do you have experience in
permtting shoreline projects and docki ng
structures, structures including |like

Ever source has proposed, or is this sonething
that's new for you?

(Allen) 1've done sone shoreline permtting,

yes.
Ckay. Let ne -- | want to | ook at PDF Page
181 of Applicant's Exhibit 32. And I'Ill pull

that up for you so you can see it if you
don't have that in front of you.

Do you see this? You recognize this as
part of the Application that was originally
submtted; right?

(Al'l en) Yes, | do.

And | read here, and it says, "Per
Env- W 501. 01(c), abutter notification is not
required for projects in utility ROM" --

which is rights-of-way -- therefore, abutter
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1 notification has not been conpleted for the
2 portions of the Project |ocated in existing
3 and/ or proposed utility ROWNWareas." And

4 that's the position that Eversource took

5 before DES; right?

6 A (Al'len) That's correct.

7 Q And "abutter notification,"” that refers to,

8 in the wetl ands process, where you'd

9 typically be required to provide, | believe,
10 a copy of an application to the abutters, not
11 just li ke a one-page noti ce.

12| A (Allen) It's actually a notice that the

13 Application has being fil ed.

14| Q Ckay. So it's a piece of paper that

15 descri bes inpacts. And it goes by certified
16 mail with receipts to all the abutters?

17| A (Al'l en) Correct.

18 Q And that was not done in this case.

19| A (Al'len) That's correct.

200 Q Ckay. And it's al so nmy understandi ng that

21 DES may have accepted this interpretation and
22 didn't provide notice to abutters as well; is
23 that right?

24| A (Allen) I am-- it would be unusual for DES
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A

to provide notice. And, yes, we discussed it
W th them before we submtted this
appl i cati on.

Have you been involved in projects where DES

has i ssued noti ces before?

(Al'l en) Yes.
Ckay.
(Allen) I"'msorry. Just to be clear, when

you say "DES has issued notice," that neans
that | have submitted permt applications
that required abutter notifications. The
Applicant usually does the notification.

R ght, right. Thank you for that
clarification. M question was, obviously,
whet her DES i ssued notice, not the Applicant,
not Eversource, but DES. And | believe you
said they didn't and Eversource didn't. So
is it fair to say that no one issued a
witten notice of the Application that went
to ny clients, Mark Joyce and Karen Crow ey?
(Allen) I'"'mnot aware that one was provided.
Are any of the panel nenbers aware of such a
noti ce being given?

(Penbroke) | wasn't involved in that.
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Q Let ne show you sone correspondence that ny
client did get from Eversource. And why
don't we -- 1'Il give you a copy. 1'll put
it up on the screen and give it to everyone
and mark that as an exhibit. Excuse ne. |
thought |I had it right in front of ne. Onh,
here it is.

So | want to turn your attention to ny
client's response of July 11th. And let ne
hand out a copy and give it to Applicant's
counsel. And I'll make it avail able as well.

M5. MONRCE: So this would be, based
on ny records, Attorney Richardson, JCT
Exhi bit 187
MR RI CHARDSON: That is correct.
Thank you.
(The docunent, as described, was
herew th marked as JCT Exhibit 18
for identification.)

BY MR R CHARDSON:

Q So what struck ne about this is you can see
this is 7/11/2018, which is just after, |
bel i eve, a technical session that was held

this summer. And it says here, you see ny

99

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

client saying in reference to the concrete
mattresses, he says, "This is all new and
very concerning information to us. The
ori gi nal explanati on spoke to underground j et
pl ow path up to the shore and then
under ground t hrough our nei ghbor hood.
Everythi ng seens to be very different in the
proposal ." And then he says, "W'd
appreci ate sone accurate draw ngs of your
proposal . Thank you."

Now, just for context -- go back. D d I
read that correctly?
(Allen) I think so.
Were you at that July 11lth technical session?
(Allen) I"'mquite certain | was. | think it
was July 10t h.
Ckay. So let's go back a page. And you'l
see in the mddle of Page 2 of what's been
mar ked as JCT Exhibit 18, it |ooks like the
Ever source personnel, Lauren M Cote --
that's an Eversource enployee; is that right?
(Al'l en) Correct.
Ckay. Looks |ike she's providing a visual

sinmul ation of the concrete mattresses, but
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then says this is the Durham shore. But it
gives an idea of what it would | ook |ike. "I
wll send in the next e-mail. These are
| arge files."

So as late as July of this year,
Ever source wasn't enable to give ny client a
picture or a simulation of what the concrete
mattresses would look like in front of their
properties. Does that sound like -- | guess,
| nean, isn't that a problem in terns of
gi ving | andowners notice of what the inpacts
are going to be on their property?
(Allen) I"'msorry. | haven't been invol ved
in negotiations with M. Crow ey.
Ch, okay. But you prepared the wetl ands
application; right?
(Al en) Yes.
Ckay. So here's -- | nean, did you prepare
that Abutter Notification section that I
showed before?
(Allen) | did.
Ckay. What | read here is a representation
where it says in the second paragraph on --

and this is Applicant's Exhibit 32, PDF Page
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181, it says, "It should be noted that the
Proj ect has conducted and will continue to
conduct proactive outreach actions throughout
Project permtting and construction, and
public hearings will take place in accordance
wth the NH SEC rul es. ™

So, | nean, that statenment seens to
suggest there's been a very active canpai gn
to provide informati on; yet, as late as this
year, ny client's still unable to get a
pi cture or sinmulation of what the nmattresses
would be and is also claimng that Eversource
represented to himthat it was al
underground. |Is that consistent with your
descri ption here?

MR NEEDLEMAN: (Obj ection. Madam

Chair, M. Bowes was specifically disclosed as
the person that dealt with outreach on this
matter. That's what his testinony deals with
H s Exhibit 140, Attachnent A, has a very
detailed summary of the Project outreach. And
l'"maquite certain if he had been asked these
questions, he could have addressed them

especially since the enail we're seeing from
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103

Ms. Cote is soneone who's part of the outreach
t eam

MR. RI CHARDSON. But mny question is
whet her the statenent to DES that this w tness
prepared is consistent with this e-nmail here.
And 1'Il be frank. | nmeant to ask this from
M. Bowes and neglected to do so. So this is
ny only chance.

PRESI DI NG OFFI CER VWEATHERSBY: So the
objection is sustained. Perhaps you can
rephrase your question to what you just stated,
which is --

MR. RI CHARDSON:. Thank you. 1'd be

happy to do so.

BY MR R CHARDSON:

Q

So is a |l andowner being able to or unabl e,
excuse ne, to get a picture of or sinulation
of what the concrete nattresses are going to
| ook like in front of their property -- and
in fact, they claimthey haven't even heard
of it -- that that doesn't sound |i ke what
you were describing, as "proactive outreach
acti on throughout the project permtting.”

Was t hat what you envi si oned happeni ng when
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>

you wote this to DES?

(Allen) | can't speak to the specifics. | do
know t hat Eversource, fromwhat |'ve seen,
has had a very aggressi ve outreach program
And | do know that this Application has been
public for at |east three years now, since
public hearings began in Newi ngton. And all
information is available on the web site.

But it looks to ne |ike, at |east according
to what ny client wote to Eversource, that
they were told consistently up to this point
everything was going to be underground. And
they only learned of this until July 10 when
t he techni cal session was hel d.

(Al'len) Everything is underground in the
vicinity of this property.

Except for the concrete mattresses; right?
(Al'len) The cable is entirely underground.
Ckay. And was ny client supposed to draw
that type of distinction? | nean, if an
Ever source enpl oyee came up to them and sai d,
Ch, it's all going to be underground, it's
all going to be on your neighbor's property,

t hey woul d expect that would nean
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"under ground” neans you won't see it. Isn't
that a reasonabl e assunption to nmake?
(Allen) I"'msorry. | can't speak to what was
said to M. Crow ey.
Ckay. Thank you. [|'ll npve on then.

Let nme just pull up, if I can -- and |

apol ogi ze. M photos that | had for the

W t nesses on Tuesday, | believe -- or excuse
nme -- on Monday di sappeared, so | only have

nmy copy that 1'll put on the Elnb. But this
is JCT Exhibit 7. And I'll assune that

you're aware that ny clients have intervened
and you recogni ze this. So what do we see
here?

(Allen) This looks like the intertidal fl at
bel ow M. Crowl ey and Ms. Besw ck's house.
Ckay. And in the -- you can see that rock
outcropping that's shown in sone of the
environnental nmaps. And that's kind of

near -- that's the general distance out where
we' d see sonme of these concrete nattresses
bei ng pl aced; right?

(Allen) They will be further to the left of

t hat i nage.
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A

Right. Further. Exactly. But... so this is
JCT 16 that |I'm show ng you. And you can see
the |l ocation relative to where the barge
| ayout is, and then you can see the concrete
mattresses. And it | ooks like they' re down
all in this area where the purple is narked
here; right?
(Al'l en) Yes.
And t hose rocks that we saw a second ago,
t hose woul d be sonewhere over probably in
t hat area where ny finger is right now,
ri ght?
(Al'l en) That's about right, yes.
All right. Let nme pull that up. And if
everyone can just follow |ike where the dock
is, where the peninsulais. So I'll bring
t hat picture back up.
(Pause i n proceedi ngs)

So it looks to ne like that route --
| i ke that rock outcropping is actually out a
little bit further than the end of the
peni nsul a, and the concrete mattresses are
actually nearer to shore than where that is.

(Al'l en) The concrete mattresses are comn ng
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>

from approximately the end of that rock
outcrop and headi ng partway up the shore,
yes.

Closer to the shoreline fromwhere --
(Allen) Comng into the shoreline, yes.

I mean, this tidal zone can be pretty exposed
when the lowtide's out. It's flat. |It's
not covered by water. | think this is --
it's probably the nud flats are visible for
about half of the tide cycle. Wuld that
sound about right to you?

(Allen) I think that's an overestimte. But
| understand you' point that it's quite
shal | ow here.

Hm hmm  And so if half is an
overestimati on, how woul d you estimate, you
know, when the nud flats would be visible,
i ke we see here?

(Allen) I would have said that was
approachi ng nean | ow wat er.

Ckay. Now let's go back to -- | want to pul
out Applicant's Exhibit 166, Page 21 of 25.
That's on the top. That's the DES fi nal

decision. So you'll probably get to that
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before | can.

(Pause i n proceedi ngs)
And so let's start with Finding No. 24, which
is down at the bottom Have you got it
there? |'ve got it on the screen for you
her e.
(Allen) you' in the back in the findings?
Yes. " msorry. It's up on top, says Page
21 of 25.
(Allen) 1've got it.
So, Finding 501.01(c), "Abutter notification
Is not required for projects within ROA. "
Reason | say that is it |looks to ne |ike DES
adopt ed exactly what you wote, that citation
to 501.01(c); right?
(Allen) I would say so, yes.
And are you aware that that's not actually
the right rule; it's 501.01(e) that should be
ref erenced?
(Allen) | did not cross-reference it.
But DES has copi ed exactly what was witten
in you' application. It essentially relied
on what your office and Eversource submtted.

(Allen) | can't speak to that. That's not
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unconmon. They' re busy peopl e.
Ckay. Well, the reason | want to bring this
up is -- and let ne bring that rule to you
because | think there's a nuance to it that
we shoul d go over.

(Docunent handed to wi tness.)
So, down at the bottom-- | just copied the
DES rules for you. And | believe the correct
rule as | noted is in the W 501.01(e). And
what it says is, "The notification required
by RSA 482-A:3,1(d) shall not be required for
m ni mum i npact forestry, m nimm i npact
agricultural projects in utility
ri ghts-of-way or public hi ghway
construction.”™ And that was probably the
rule that you neant to refer to and the DES
li kely meant to refer to. But you both got
the rule slightly w ong.
(Allen) By referencing C rather than E?
Correct. Yes.
(Al en) Yes.
So, 482-A:3, that's the requirenent that the
notice gets sent to all abutters by the

Applicant prior to filing; right?
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(Allen) 1'd have to -- 1'd have to look it up
to confirm but | trust you with this.
But subject to check, that's what you woul d
normal |y do, except in cases under this rule
where it's not required for utility
ri ght-of-way projects. Does that sound
ri ght?
(Al'l en) That does sound right.
Ckay. So this is not a m nimum i npact or
forestry project. This project was a nmjor
proj ect because it was in the tidal flats,
and for a variety of reasons; right?
(Allen) It was.
Ckay. So | want to flip this over. And I'm
going to show you the citation to 482-A: 3,
the 1(d). But then | want to show you two
ot her provisions at the sane tinme, and we can
go over them Let nme zoomout so | can get
it for youu Ckay. | think |I've got that
t here now.

And you see there the reference to
482-A: 3, I(d). "At the tinme the Applicant
files the Application with the Departnent,

the Applicant shall provide witten notice of
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the Project to,"” and then it says "all
abutters.” So you're not subject to that
requirement.

But there is another law, and it's RSA
482: 8 that's below, as well as 9, which I
quoted for you. And it says in 8, "The
Departnent shall provide reasonabl e
opportunity for public coment on proposals.”
And then it says where |'ve underlined there,
"for projects with significant inpact on the
resources protected by this chapter or of
substantial public interest.” And that
phrase about the "significant inpact on the
resources,"” that's the language in the rules

that refers to what major projects are;

ri ght?

(Allen) I"'mnot quite sure where you're going
wth this, but I'"ll say yes for now.

Ckay. | nean, subject to check, that's

the -- | don't know if | have that rule in

front of ne, but that's ny reading of it.
But then bel ow that, under A:9, so when
we're dealing with major projects, the

statute says, "Like notice shall be nmailed to
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all known abutting | andowners.” And |
bel i eve you said before that the Departnent
did not provide notice to abutting property

owners, and neither did the Applicant in this

case.
(Allen) | can speak definitively for the
Appl i cant.

And none of the panel nenbers were aware of
whet her or not the DES ever gave notice to
Mar k Joyce.
(Penbroke) | have no know edge of that.
(Nel son) No.
Now, the SEC held joint hearings back on
August 31st, 2016, in New ngton. Wre
menbers of this panel involved in those
heari ngs?
(Al'len) | was.
Ckay. Let nme pull up the notice for that
heari ng.

(Pause i n proceedi ngs)
So you see here there's an August 5th notice
for the hearing in New ngton that was held on
August 31st, 2016. And that was the hearing

you referred to.
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Were you al so at the Durham hearing that
t ook place on Septenber 1st?
(Al en) Yes.
Ckay. And when you look at this, it just
references it's an SEC hearing. And | don't
beli eve that any nenbers of the DES Wetl ands
Bureau canme. Cbviously, Bob Scott was on the
commttee then. Wat's your recollection?
(Allen) Ch, I"'mnot sure. | would have to
| ook at the sign-in list. There were quite a
few people there. |1'mnot sure about that.
So who has the sign-in list?
(Allen) I don't know the answer to that.
So DES maintains a sign-in list, is that
right, of the hearings it hol ds?
(Allen) | believe for the public hearings, I
believe that there's a sign-in list for
peopl e com ng in.
And when you | ook at the first page of this
Order of Notice, it actually only references
an SEC hearing. But what | want to do is |
want to flip it over, because acconpanyi ng
this order there actually was a public notice

to be posted. | don't knowif | nade this
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too snall for anyone to read. And this is
part --

(Allen) Can you focus that a little bit,

pl ease?

Sorry?

(Al'len) Could you focus that a little bit?
Sur e.

(Al'l en) Thank you.

So I'm | ooking at the third paragraph.
That's the one | wanted to focus on. And
what it says in the mddle of that third
paragraph is, "The public hearing is a joint
hearing with representatives of the state
agenci es that have permtting or other

regul atory authority over the subject matter
and shall be in lieu of all hearings

ot herwi se required by any of the other
agencies." And the reason | ask you about
that, and I want to ask you about that, is |
reviewed the transcripts for both hearings,
and | don't see that any representatives of
t he DES shorel and or wetl ands program
attended those hearings. And you' ve just

told ne today there's apparently a sign-in
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list, which | don't think is part of this
record in this proceedi ng.

Sois it -- do any of the panel nenbers
recall the DES shoreline permt program
hol ding a joint hearing with the SEC?

(Allen) No, it wouldn't have been -- well, |
don't recall if they attended the SEC public
heari ng.

And we' ve already gone over that certainly we
know that the DES didn't issue a separate
notice, as required by RSA 482:9, or at | east
according to what it says. Was that -- you
wer e noddi ng your head "Yes"?

(Allen) I'"magreeing with you.

Ckay. Thank you. The stenographer has to --
(Allen) That's true. [|I'msorry.

No, that's all right, that's all right.

So, typically, you know, if this were a
project and it wasn't for an energy facility
and the DES were to issue a notice, it would
descri be the types of inpacts that you would
see. Like you would see, you know, 150 feet
of riprap, if that was proposed, or you'd

see, you know, dredge and fill of
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1, 000 square feet as proposed. Those are the
types of things that go out in DES notices.
(Allen) In very broad terns, yes.

And i f soneone were to propose concrete
mattresses -- or let's say it was a boat
ranp. | know from the Lake Sunapee cases,
you woul d see the DES notice would say
exactly, you know, it's a doubl e-w de, these
are what the dinensions are, it's in the
shoreline, that's the type of thing. You
woul d expect to see that; right?

(Al'l en) For the concrete mattresses, |
suspect they woul d have been nentioned. |I'm
not sure how carefully they woul d have been
descri bed.

Ckay. Now, the Applicant has hel d nunerous
meetings, and | don't want to go through all
the exhibits. But | did see a couple that
have cone in recently that indicate there
have been ongoi ng di scussi ons, basically
negotiating the terns and conditions. And
|"ve heard reference to that in your
testinony. |Is that -- how | ong have those

di scussi ons been ongoi ng?
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(Allen) I would not say that we were
negotiating terms and conditions. 1'd say
t hat we were discussing and | ooking for
clarity on their terns or on their
conditions. W began in early May. W' ve
met with themfive tines.

May of what year?

(Allen) O this year.

And | believe | saw e-nmail going back to 2017
and 2016 in sone of the exhibits that have
been filed in response to the Town of
Durhanmi s record request. Does that sound
ri ght?

(Allen) W' ve met with DES, or DES has
attended various neetings. | actually
counted. It was alnost 20 tines.

Ckay. And DES didn't issue notice of those
meetings, did they?

(Al'l en) No.

How many of those were attended by Counsel
for the Public? Do you know?

(Al'l en) Most of those neetings were either
Applicant neetings with DES, which is a very

commopn project process. Sone of them were
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joint neetings with other agencies to nake
sure that we were basically fulfilling our
regul atory requirenents.

Are you aware that in sonme proceedings |ike
this one, for exanple, it's not allowed for
the Applicant to just neet wth the nenbers
of the Commttee because that would be what's
call ed an "ex parte” conmuni cati on.

(Allen) I am aware of that.

Did that ever cone up during the discussions
with DES, that their decision should be nade
as part of a public hearing?

(Allen) No, it did not. M understanding
with DES is that they were to conduct their
regul atory review per Normandeau procedure.
Let me pull Exhibit 166 back up for a nonent.
In fact, it appears that what DES

determned -- I'"'mgoing to try to find it. |
think it's Finding 32. Ch, yeah, 32. |'mon
Page 22 or 25 of the NHDES final deci sion.
That's 166, Applicant's Exhibit. And you see
there it says, "Public hearings will be held
by the New Hampshire SEC to allow citizens

t he opportunity to comment on the overall
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project.” D d 1l read that right?
(Al'l en) You did.
Ckay. And that's actually exactly what |
bel i eve Eversource and your teamtold DES in
the Application. [I'll put that up for you.
We're back at Applicant's Exhibit 32,

Section 14, Abutter Notification. |t says
right there in the bottom paragraph, the
second paragraph at the end, "Public hearings
wi || take place in accordance with the SEC
rules.” But the statute actually requires
DES to hold a hearing as well, based on what
482-A:9 and A: 8 said, | believe.

MR. NEEDLEMAN: (Objection. This
calls for a | egal concl usion.

MR RICHARDSON: And I'msorry. [|I'm
not asking her for a legal conclusion. I'm
just asking to contrast, to nmake sure there was
no DES hearing is really the purpose of ny
questi on.

PRESI DI NG OFFI CER WEATHERSBY:  You
did ask for a legal conclusion, so I'mgoing to
sustain the objection. Perhaps you can

rephr ase.
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MR. RI CHARDSON:. Thank you.

BY MR R CHARDSON:

Q

So we saw before that RSA 482: A-8 and 9
appear to be sonewhat different, and that's
probably a | egal issue to be decided. Does
t hat sound fair?
MR. NEEDLEMAN:. Sane obj ecti on.
PRESI DI NG OFFI CER WEATHERSBY:

Sust ai ned.

MR. RI CHARDSON. Yeah, | agree. |
don't think there's a way -- | think the
point's been made. |'mnot sure | can phrase
it wthout going down that road, so I'l|l nove
on.

BY MR R CHARDSON:

Q

Let's foll ow t hrough, though, wth what DES
di d, because obviously DES is a state agency,
and they have to nake | egal determ nations
when they revi ew process --

PRESI DI NG OFFI CER WEATHERSBY:
Attorney Ri chardson, you will be circling us
back to the scope of you' testinpbny at sone
poi nt; correct?

MR RICHARDSON:. | am | obviously
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have to get it in the record because DES, |
think, didn't hold a hearing in this case. And
so ny only opportunity to tal k about what DES
did is through the only party that was at those
meeti ngs and how that resulted in where we're
at. But I'mactually alnost -- | think |I have
one nore question on this subject, so --

MR. NEEDLEMAN: Madam Chair, |'m
actually going to object at this point. That's
not accurate. It's his only opportunity
because his client chose to not intervene until
probably over two years after the Application
was filed. They had nultiple opportunities for
that sort of participation. And so |l think to
conti nue the questioning of this panel that
really has absolutely no bearing on their
testinony is just not reasonabl e.

MR RICHARDSON. And if | may rem nd
t he Comm ttee about the evidence heard earlier,
just a nonent ago. M client's position at
|l east is that he was told the Project would be
under ground and on the abutter's property. So,
I nean, | think that would tend to expl ai n why

his i nvol vement was what it was and the
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surprise when he | earned ot herw se.

PRESI DI NG OFFI CER WEATHERSBY: So you
have one nore question on this subject; is that
correct?

MR RI CHARDSON: Yes, that's correct.

PRESI DI NG OFFI CER WEATHERSBY: (N
overrul e the objection and all ow you to ask one

nore questi on.

BY MR R CHARDSON:

Q

So you see bel ow Finding No. 32 which we

| ooked at, that DES says here that the New
Hampshi re SEC has jurisdiction over the
entire project and therefore will ultimately
decide if the Project is approved or deni ed.
Did | read that correctly?

(Al'l en) Yes, you did.

And do you interpret that to nean, as | do,
that DES is saying here that they' re not
maki ng a determ nati on of whether the Project
shoul d or shouldn't be built; they're just
deci di ng whet her the Project conplies with
their rules? 1Is that a fair -- does that
reflect you' discussions with DES?

MR. NEEDLEMAN: (Objection. Calls for
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a |l egal conclusion. The docunent speaks for
itsel f.

MR. RI CHARDSON. The sane response.
This witness was involved in the discussions
with DES that lead to these permt conditions.
|*"'mactually hoping to ask questi ons about her
experience and whet her we see conditions |ike
this in other projects.

PRESI DI NG OFFI CER VWEATHERSBY: I
t hi nk the question that was asked was about
t hei r understandi ng, so --

MR Rl CHARDSON: Okay. I'l]
rephrase --

PRESI DI NG OFFI CER WEATHERSBY: Coul d
you repeat what his actual question was?
That's all right. | think it was their
under st andi ng rather than calling for a | egal
conclusion. So I wll allowit, but that is
your questi on.

MR RICHARDSON. And I think | agree.

Your point's well taken. | think | should
probably rephrase it. So I'll go ahead and do
t hat .

BY MR R CHARDSON:
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That's an unusual permt condition. You
don't typically see DES saying, |ook, we're
not here to deci de whet her sonething gets
built or not.

MR. NEEDLEMAN: (bj ection. How woul d
t hese w tnesses know whet her that's a unusual
permt condition or not?

MR. RI CHARDSON. They're wetl ands

experts.

PRESI DI NG OFFI CER VWEATHERSBY:
Sust ai ned.

MR R CHARDSON: Excuse ne one
nonent. |'mlooking for the next line to

foll ow t hrough on.

(Pause i n proceedi ngs)
Were any of the panel nmenbers involved in
the -- I"'msorry. Before we junp to that, |
want to ask a few nore questions about the
DES condi ti ons.

Now, why don't we turn to -- let's start
wth this is page -- it's Finding No. 4 on
the DES conditions. And that's going to be
on Page 19 of 25 of Exhibit 166. And what |

want to ask you is: This statenent isn't
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technically correct, is it? No. 4 says, "The
Proj ect proposes all work to be wthin an

exi sting power line right-of-way."” That's --
(Al'l en) And your question is?

That's not technically, entirely true in this
case. |It's certainly not true for the
portions that are imediately in front of the
Crow ey-Joyce property; right?

(Allen) Are you tal king about the subti dal
portion that's considered a cabl e area rather
t han a right-of-way?

That's right, yes.

(Allen) I"'maware of the distinction. |
guess |'mnot sure howit's interpreted by

| aw.

Ckay. Well, | think Eversource nade a
determ nati on when you submtted the
Application. [I'Il bring this up again. |It's
Exhibit 32, and it's at Section 14. There's
two categories there. They're located in

exi sting and/ or proposed utility ROW areas.
And that's -- so you' drawi ng up two
categories. There's the existing

ri ghts-of-way, and then there's new ones,
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such as where this line will approach the
Beswi ck property and conme into an area where
there wasn't previously a right-of-way before
this project was proposed.

(Al'l en) Correct.

So it's different than what DES nade as its
fi ndi ng.

Let's ook at the next one DES did. And
| believe it's on the next page, and it's No.
10, Finding 10 of Exhibit 166. And before we
get down to Subparagraph F, | want to ask you
about the top, where it says, The Applicant
i ndi cates that their application and the pl an
Is the alternative wwth the | east adverse
i npact to areas and environnents under the
Departnent's jurisdiction, per Adm nistrative
Rul es 302.03. A 2. And ny question to you
about that is: That's a required finding in
order to issue a permit on just about any
project, isn't it? You have to show by pl an
and exanple that the project is the | east
i mpacting alternative?

(Al'l en) The word "reasonabl e" or

"practicable"” is often included in there. So
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it's a bal ance between environnental inpacts
and constructability and feasibility.
Ckay. Thank you.

So then it looks like there's a series
of findings in support of that overall
conclusion that the Departnent made to
support its permt. And we see that again in
Paragraph F. "lInpacts to estuarian wetl ands
are restricted to existing cable crossing
corridors which has been utilized in the past
and cont ai ns de-energi zed cables that are
obsolete. But there are estuarian wetl ands
i mpacts that are outside that area we just
revi ewed; right?

(Allen) Al of our work is included within

t he mapped cabl e corridor.

Ckay. But this is a change fromwhere the
prior 11-foot easenent was; isn't that right?
(Allen) On Ms. Besw ck's | and?

Yes.

(Allen) It cones in on the side of Ms.

Beswi ck's | and as opposed to the end of it.
Do you think that if the Departnent knew that

there were new easenent areas proposed, or if
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they paid close attention to that, they woul d
have wanted to | ook at other alternatives
t hat m ght have | ess inpact?

MR, NEEDLEMAN: (Objection. Calls for
specul ation. How could these w tnesses know
what the Departnment m ght have thought.

MR. RICHARDSON:. | asked themif they
knew t hat the easenent had changed, woul d they
have done this differently. It has to be a
hypot heti cal .

PRESI DI NG OFFI CER WEATHERSBY:  You
asked them what they think DES woul d have done,
and that objection is sustained.

BY MR R CHARDSON:

Q So if you had several different alternatives
in front of you, one would be to go over the
Beswi ck's | and where there was | awn and
m ni mal wet| ands; anot her proposed easenent
area where it was all natural forest |and,
there was salt marsh grasses, there were eel
grasses. Clearly you' d need to conpare the
two, to | ook at which one was the | east
i npacting alternative; right?

A (Allen) I would agree with that. | disagree
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with you' characterizing the new site as
"forested and with wetl ands.”

Understood. | was trying to ask just a

hypot hetical to explain the process, not to
describe the particular |and here. But with
that caveat, | think you were agreeing to ny
proposition that, if you had several
alternative areas, you'd want to | ook at

whi ch one was the | east inpacting.

(Allen) W had a discussion with DES prior to
maki ng this design change. They were aware
of the design change and the reasons for it.
Ckay. And so it's your position, then, that
because the proposed route is wthin the

1, 000-f oot envel ope, or that really w de
corridor, that there's no need to eval uate
whet her one i npact has nore than another, or
one particular direction has one or the
other? |Is that your interpretation of how
the rul es work?

(Allen) | don't think I said that. W did do
a full evaluation of the new route, including
t he additional inpacts to marine

envi ronnent s.
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Let's look at -- let ne go over one nore
finding then, and we'll then discuss those
di fferent routes.

And this is, | believe, No. 25 at the
bottom of the next page. And this one seens
very definitive. "Al work is within the
Applicant's existing ROWwhi ch convey the
right to construct and repl ace the
transm ssion lines in support of the
reliability of the transm ssion system"™ D d
| read that correctly?

(Al'l en) You did.

Now, | guess what |'m-- the Departnent isn't
tal ki ng about a cabl e crossing here, because
what they're saying is a right-of-way that
conveys a property right to construct. Do
you see that distinction?

(Allen) | see the distinction.

But there was new right-of-way. And did the
Departnent ever conpare the old right-of-way
on the Besw ck property to the new one?
(Allen) I don't think I can answer that for
t hem

So you don't know.
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>

(Al'l en) They were aware of the design change.
They were also fully aware of the cable
corridor as opposed to an easenent.

Are any of the panel nenbers aware of whet her
t he Departnent did an alternatives anal ysis
of the prior right-of-way, the 1950 one,
versus the new one, or coning across at
different | ocations?

(Nel son) Your question is did the DES do an
al ternatives anal ysi s?

Correct.

(Nel son) Not that we're aware of.

And did Eversource ever negotiate with the
Beswi cks putting the easenent in a different
| ocation so it could present alternatives?
(Nel son) I"'mnot privy to all the di scussions
with the Beswicks. | believe the route
chosen was the route that was the nost

feasi ble froma constructi on standpoint.
Ckay. But the other findings were that this
i mpact -- this one was the | east inpacting
alternative, and that was because it was an
exi sting right-of-way. But sone of it's a

new right-of-way; isn't that right?
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(Allen) I'"'mnot exactly sure. Are you asking
whet her we recogni ze that there's a new
easenent al ong there?
Let ne rephrase that question and concept for
you. | think I can do it nore easily by
reference to a plan. So I'mgoing to pull wup
JCT, | believe it's Exhibit 7. Just give ne
a second. Actually, this is JCT Exhibit 10.
And | believe this is one of the better
resol uti on i mages.

And you're aware that the prior
easenent -- first of all, were the panel
menbers here when | was asking M. Bowes
questi ons about how t he easenent was noved?
So are you aware of where the ol d easenent
was and where the current one is?
(Al en) Yes.
(Nel son) Yes.
Thank you. So what |'m | ooking at here, in
terms of evaluating inpacts to resources, we
have essentially | awn areas passing right
t hrough where the ol d easenent was. There's
not really significant salt narsh habitat in

t hose areas, is there?
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MR. NEEDLEMAN: (Objection. The rules
call for analysis of alternatives to the extent
that they' re practicable. Construction Panel
already testified that that was not a
practicable alternative because of the steep
slope. So there's no relevance to this |line of
i nquiry.

MR RI CHARDSON: Well, the real
question is what did DES do, because that's
what |'m concerned about. And obviously we're
here to decide the Conmmttee's criteria, but
al so whether the DES acted | awfully, because
that's an issue that we want to preserve for
appeal .

PRESI DI NG OFFI CER WEATHERSBY: And |
don't think this panel can answer the question
of what DES di d.

MR. RI CHARDSON: They di scussed wth
DES the Project. They provided findings that
DES i ncorporated into their final decision.
want to know what information the Applicant
provi ded so we can understand how DES may have
eval uated it.

MR, NEEDLEMAN: All of the
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i nformation the Applicant provided is in the
report. There's actually far nore in this
record regardi ng that issue than nost records.

MR RICHARDSON: | think it's a fair
question to ask about what DES did. | nean, if
we're here to tal k about the alternatives
anal ysis, | need to ask questions about the
al ternatives.

PRESI DI NG OFFI CER VWEATHERSBY: ' m
going to sustain the objection. | don't think
it's fair to the panelists to --

MR, RI CHARDSON. All right.

PRESI DI NG OFFI CER WEATHERSBY: - keep

aski ng them what DES di d.
MR Rl CHARDSON: Under st and.
PRESI DI NG OFFI CER VEATHERSBY: O f
t he record.
(Di scussion off the record.)

BY MR R CHARDSON:

Q So you agree with ne that there's one
alternative which Attorney Needl eman has j ust
testified is not practical, and then there's
anot her alternative that's going right

t hrough sensitive resource areas. | nean,
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1 this is -- you've been to this area. You' ve
2 prepared a shoreline protection anal ysis of

3 what's there; right? | nmean, isn't this --

4 doesn't this area here qualify as an

5 unal tered state?

6 A (Allen) As an unaltered state? Wich portion
7 of it are you describing?

8 Q I"mreferring to the forested area that we

9 see here.

10| A (Allen) No. In ny opinionit did not. It's
11 nmowed under neat h.

12| Q Ckay. Let nme show you sone pictures of that.
13 And actually, I'Il start by pulling one out
14 fromthe shoreline application.

15 (Pause i n proceedi ngs)

16| Q So, Ms. Allen, were you involved in the

17 preparation of the shoreline application

18 submtted to DES?

19| A (Al'l en) The shorel and application, yes.

200 Q Yes. Thank you. So do you recogni ze that as
21 a photo taken of the area | was just show ng
22 you a nonent ago in JCT Exhibit 107?

23 A (Al'l en) Yes.

24| Q And you're saying that that treed area is
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nowed?

(Al'l en) The cable actually enters that
forested area to the far left, and on

Ms. Beswick's property it is nowed.

Ckay. On the Beswi ck property it's nowed.

In fact, as we saw there before -- but in the
ravi ne area going up through the m ddl e,
which is essentially where the property |ine
is, it's not nmowed. And in fact, it's
crossing -- because there's a salt marsh
mtigation plan, it's crossing the salt nmarsh
that's right there; isn't that right?

(Allen) It is crossing a salt narsh secti on,
yeah.

And this picture is taken in the off season,

| assune, when we can see through the trees a
little bit. And the salt marsh is |ying
dormant; right?

(Allen) It looks like early spring, if | had
t o guess.

So you woul d expect that salt marsh to be
pretty green, and you woul d expect nat ur al
vegetation to cone up in those forested areas

that are shown here.
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(Allen) Not in the nowed section, which is
where the cable is going.
" msorry. Let's go to -- do you have JCT --
well, this is JCT 16. | don't have 17 in
front of ne. But that shows the area to be
cleared. And it looks to ne like that is
right in the mddle of the forested area.
That's not a nowed section, is it?
(Al'len) There are mature trees with grass
underneath it, and the grass is nowed.
Ckay. | want to pull out sone pictures for
you.

But let's do this: As you all know,
there was a di scussion of where the
transm ssion |line was going to be. And as
shown on this one, you can see it's shown
crossing the property line. And then on
redirect for the first tine, we saw a new
pl an showi ng the shoreline in a new area.
And so | want to show this to you. This is
Applicant's Exhibit 195. Now, there's a
couple things that | want to go over on this.
And let ne see if | can zoomin a little for

you.
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Ckay. The first thing is you see --
just for reference, you see there's this
approxi mate water line. And it says "Per
reference plan.” And we follow that over
and it looks like it goes to a pin. You see
that right there where the pin is?

(Al'l en) Yes.

And did you get a chance to see this plan?

Are you famliar with it? | don't want to
have - -

(Al'len) | have seen this plan.

All right. Thank you. 1'Ill try to go a

little faster then.

Ref erence plans are referred to in the
bottom And I'll have to read this to you.
Let me put it in focus. | have extra copies
here if people want to see the paper copy. |
don't know if the Commttee nenbers can
follow along. But what |I'm seeing is that
there's two references in the reference pl an:
Little Bay Estates, |located in New ngton, NH,
dated February 13, 1984, Kinball Chase
Conmpany, and then it refers to the registry

of deeds plan. And you see how that |ine
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there is -- it follows the sane path as JCT
Exhibit 1, which was a 1984 subdi vi si on pl an.
So when it says "per reference plan,” that's
saying that's the water |line --

MR. NEEDLEMAN: (Objection. This is
testi nony.

MR. RI CHARDSON: She's reviewed the
plans. I'mtrying to get her to agree to a
point that that |line there, the new | ocati on,
is taken fromthe 1984 pl an.

PRESI DI NG OFFI CER WEATHERSBY:  You
can ask her. I'mgoing to sustain the
obj ection. Ask her a question w thout
editorializing and testifying.

MR RI CHARDSON: Sure. Under stand,
when | ask the question like that, I"'mtrying
to help the witness by giving themall the
things I'mthinking about so they can agree or
disagree. |I'mnot trying to force the w tness
to accept the facts or to testify. | want them
totell me if | amwong. So that's -- | hope

the Commttee at | east understands that.

BY MR R CHARDSON:

So tell ne, are you aware that the 1984
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subdi vision plan is the source of what this
hi gh water line is?

(Allen) 1'd have to read it to refresh. |
can't quite see it.

Ckay. Let ne bring you a copy of it 'cause |
t hink that woul d be nuch easier | think for
everyone.

And the other thing I'lIl do is | want
you to read where it says that's the
reference plan. And then there's another
plan. It's a 2015 one. And it's the
easenent relocation plan. And apparently
it's a survey by Doucette Survey that they've
had since 2015.

What |'mgoing to put up for you is JCT
Exhibit 1, which is the 1984 plan. M point
in doing this is to just show you can see --
sorry. You can see that these plans foll ow
nore or |less the sane curvature. | may have
just made a m stake because | think |I'm
| ooking at it incorrect.

(Pause i n proceedings.)

MR RI CHARDSON: Why don't | do this:

| have in ny pile of papers here the New ngton
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tax maps. And what | wanted to show is the
Newi ngton tax maps were what the original
application materials were based on. W may
chase -- the plans speak for thenselves. It
may take nme too long to get everything
organi zed here. |'mobviously responding to
new i nfformation that | | earned on Tuesday.
that all right?

MR NEEDLEMAN:  Thank you.

Under st andi ng where you're going now, | do

obj ect because | think this is well beyond the

scope of any aspect of the testinony of this
panel .

MR, RI CHARDSON. Well, what | was
trying to get at is... I"'msorry. | thought
had this right in front of ne.

PRESI DI NG OFFI CER WEATHERSBY: How
are these the correct wtnesses to address

property |lines?

MR Rl CHARDSON: Well, what | want ed

to show was that the Application that the

Project is based on was taking the shoreline

fromthe Newi ngton tax maps. And the New ngton

tax maps contain a statenent that they're only
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approximate and they're not to be used for deed
pur poses, and that they say that. And for the
life of me, | had it right in front of ne when
I wal ked up here and it has di sappear ed.

MR I ACOPINO. Justin, can | ask you
a question? The exhibit, the 195, it says what
the reference plans are. And those are pl ans
that apparently are recorded at the registry of
deeds.

MR RI CHARDSON: Exactly. And then
t he exhi bit al so says, when you go over to the
left alittle bit, it says edge of water per
Newi ngton tax map. This |line was shown on
Exhibit 13 -- that's JCT Exhibit 13 -- as the
surveyed edge of water. However, it was not
survey-|l ocated. So, JCT 13, which I do have --

MR I ACOPINO. So that speaks for
itself, though.

MR, RI CHARDSON: Yes. But what I'm
| ooking for is the note on the tax maps that
say that they're approxi mate and they shoul dn't
be relied on. And | have..

MR | ACOPI NO. Yeah, why don't you

just make an offer of proof.
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PRESI DI NG OFFI CER WEATHERSBY:  Just
make an offer of proof of that and then nobve on
to a different line of questioning.

MR. RI CHARDSON. Thank you. 1'Ill do
that. And those docunents do speak for

t hensel ves.

BY MR R CHARDSON:

Q

Ckay. Let ne get to one of ny final points.
This is... all right. 1 want to pull up DES
Rul e 304.04, which is referenced in the
Application as well. Hold on one second.
I*"msorry. | pulled everything apart and
|*ve conpletely | ost nyself.

(Pause i n proceedi ngs)
Do you recall that in your wetl ands
application you submtted a statenent that
DES Rul e 304. 04 does not apply? Do you
remenber that.
(Al'len) You' d have to help ne renenber what
that rule is.
Ckay. That's the rule that says that DES
cannot approve project inpacts within 20 feet
of a property line without the assent of an

abutter.
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(Allen) | do renmenber sone discussion. |1'd
have to pull it up to get the exact | anguage.
Yeah, and | believe -- do you know where that

is in your application?
(Allen) It's in the original Application.

MR RICHARDSON:. |'msorry. Could
have two m nutes? | apologize. This is very
unprofessional of ne. 1've lost a whole
section that | had set aside in ny binders and
|'ve scattered nyself apart here. | hate
maki ng you all wait.

PRESI DI NG OFFI CER VVEATHERSBY: Take
two m nutes, get yourself organized.
Under st andi ng that your beyond your tine
esti mate, get organi zed and cone back and be
efficient and then finish up.

MR. RI CHARDSON:. Thank you.

(Recess was taken at 4:57 p. m
and the hearing resunmed at 5:03 p.m)

PRESI DI NG OFFI CER WEATHERSBY:
Attorney Ri chardson, you nmay proceed.

MR. RI CHARDSON. Yes. Thank you.
And | apologize. | did not have the folder in

front of nme, so | was going crazy | ooking for

{ SEC 2015-04} [Day 5 AFTERNOON ONLY] {09-20- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

it.

BY MR R CHARDSON:

Q

So, Section 15 of the wetl ands application,
which is Exhibit 32, do you have that in

front of you?

(Allen) | don't. [|I'msorry.
Let ne give you a copy. And I'Ill put it up
on the screen as wel|. So | wanted to start

with this because this is the explanation

t hat you gave to Eversource -- or on behalf
of Eversource -- that you gave on behal f of
Eversource to DES. And what it says here is
that -- and it's about perm ssion for work
within 20 feet. [If you' re doing a dock
project or any type of wetlands construction
next to a property and your within 20 feet of
the property |line, you need perm ssion;

ri ght?

(Al'l en) Correct.

But you say here, "Per review of regul ations
with NHDES staff, this notification”
actually, it's "this perm ssion” is what it
probably should say -- "is not required”; is

that right?
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(Al'len) That's correct.

Ckay. And | should have asked as a separate
question. In fact, what the rule requires is
t he perm ssion fromthe abutting property
owner; right?

(Al'len) That's correct.

And you say, in support of that, "Little Bay
is the only water body in the Project wth

i n-water work, and there are no pernanent
structures in Little Bay to which the 20-foot
setback from an i magi nary extension of the
property line would apply.” Is that
Eversource's perm ssion -- or position?
(Allen) Yes, it is.

Ckay. Let ne pull up the rule here just so
we can all be aware of what it says. And
|'ve got it right here. Can you read that,
or do you want ne to zoomin?

(Al'l en) You best zoomin, please.

So, setbacks from property lines. The
Departnent shall Iimt the |ocation of a
project to at |least 20 feet from abutting
property line or imagi nary extension thereof

over surface water, unless it receives a
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witten agreenent fromthe affected abutter
concerning -- or concurring wth any i npact
that may result to the abutter's interests.
And | assune Eversource hasn't obtained a
letter like that. And per the docunent we
just read, it took the position it didn't
need t hat.

(Al'len) That's correct.

Now, you've reviewed the DES permt
conditions. And I'll represent to you that
DES didn't waive this rule, did it?

(Allen) DId it -- it did not waive this rule.
That's what | observed.

(Al'l en) Yes.

Are you aware of DES actually issuing a

wai ver of this rule?

(Al'l en) They did not.

Ckay. And in fact, there were other DES
rul es that Eversource did seek a waiver of,
and DES granted | believe in witing; right?
(Al'len) That's correct.

But not this one.

(Al en) Yup.

And if we were to extend the property line --
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I'Il take this plan, which is | think
approximate -- and if we would extend the
property line, we would see that it would

bi sect pretty nmuch the entire area where the
concrete mattresses are proposed?

(Allen) Correct. Actually, that's not quite
true. The concrete mattresses are bel ow
where the property |line would intersect.

So, actually in front of the Joyce property.
(Al en) Yes.

Ckay. And now what |'m curious about is what
did you nean in your statenent there?
Because you're aware that DES has a separate
rule and a statutory provision under 482-A: 3
for dock setbacks, and that expressly
requires permssion. But this refers to
projects, not nerely shoreline structures.

So what did you nean when you said that?
mean, what are you trying to get at as to why
this rule shouldn't apply?

(Allen) W had -- I'"'mdredging this up from
you know, over two years ago at this point.
But we had di scussions with DES as to whet her

or not we could -- we needed to do
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notification for this work relative to this
particul ar piece of property. And their
decision -- their statenent to ne was, no, we
did not need to do that.

Ckay. But did you ever discuss with DES, are
you famliar with the term™"littoral rights"?
(Allen) I am not.

But you understand that if a property owner
who's a riparian or shoreline owner, they
have a right, for exanple, to put a dock out
on the property in front of them subject to
permts obviously, and that's their right as
shorefront owners; right?

(Al en) Right.

Ckay. And that also -- | nean, it's just
common sense, | suppose, that that neans

anot her property owner can't construct
sonething right in front of your property if
you own it; right?

(Allen) If you're tal king about a dock, 1'd
say yes.

I mean, if | owned property here, ny nei ghbor
couldn't put a dock on ny property or in

front of it unless they had ny perm ssion.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

And that's at | east one of the purposes that
this rul e appears to protect.

I'mgoing to read to you, and | suppose
we don't need to mark it as an exhibit, but |
want to show you a case that di scusses sone
ot her i ssues about shoreline property owners
and see if you are aware of this.

MR. NEEDLEMAN: (bjection. | don't
know how he could show case | aw to these
W tnesses and it would not call for a | egal
concl usi on.

MR RICHARDSON. Well, it relates to
the construction of structures, and it rel ates

to the purposes that this rule is intended to
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protect. |1'mnot going to ask her to interpret
it. I'mjust going to ask her if she was aware
of this.

PRESI DI NG OFFI CER VWEATHERSBY: So he
hasn't asked a question yet.

So when you ask the question, if it
calls for a |l egal opinion, you'll get an
objection and it'll be sustai ned.

MR. Rl CHARDSON:. Ckay.

BY MR R CHARDSON:
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

Q Well, let me ask you this then: |I'mgoing to
show you a case. |I'mnot going to ask you to
interpret it. But I'mgoing to ask you if

you're aware of this concept. And this is --
let ne read it for the record. This is
Sundel |l v. New London, and it's 119 NH 839,
decided in 1979. And the provision | first
want to draw your attention to is, "Qur cases
uni formy hold, however, that 'littora

owners have rights which are nore extensive

t han those of the public generally.""

So ny question is: When you submitted

Section 15, were you aware of that concept?
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MR. NEEDLEMAN: (Objection. This does

call for a legal conclusion, and it asks the
W tnesses to | ook at one sentence in a | ong
docunent and interpret is not fair.

MR. RICHARDSON:. | just want to know
I f she was aware of that concept.

PRESI DI NG OFFI CER WEATHERSBY:
Obj ection sustained. |It's not relevant and it
calls for legal interpretation.

MR. Rl CHARDSON:. Ckay.

BY MR R CHARDSON:
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

Were you aware of the concept that property
owners, littoral property owners, have rights
in the waters that are in front of themthat
are different than those held by the public

i n general ?

MR. NEEDLEMAN:. Sane obj ecti on.

MR Rl CHARDSON: We know t hat DES has

made the determ nati on that Eversource has the
property rights based on the representations

that all of the Project was in existing

rights-of-way. | want to sinply show that this

one is not and that there is a concept out
there that is inconsistent with the statenent
made in the Application, Section 15.

MR. | ACOPI NO. The concept you're
trying to nake is a legal argunent. This is
not factual argument. These aren't facts that
are relevant with respect to this panel. |If
you want to nake a | egal argunment, you can
certainly make your |egal argunent at the
appropriate tine. But we're sitting here, and
you' re asking them about things that they're
not qualified to testify about.

MR, RI CHARDSON. Ckay. |'ll nove on.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]
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I wanted to bring this forward because | wanted

the Commttee to be aware of what is

essentially a defect and have the opportunity

to ask this witness questions on that subject.
MR TACOPINO And if you have

questi ons about actual facts on the ground,

t hen you can ask those.

BY MR R CHARDSON:

Q So how does -- howis building a concrete
mattress directly in front of ny client's
property different than building a dock on
their property? They're both |ocated, or
they can be | ocated bel ow the nmean hi gh water
mar k. What di stingui shes the two? How does
Eversource have a right to -- strike that.

How are they different factually?

A (Al'l en) The di scussion we had with DES, and

again I'mgoing fromrecollection here, was
that the concrete mattresses were a
relatively mnor change in the environnent
versus a dock that inplies use and activity.
These were passive structures not to be
actively used.

Q But isn't -- strike that. | was going to ask
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

you a | egal question.
But isn't a -- factually, isn't a
concrete structure there, and it prevents --
I nmean, if ny client wants to maintain an
area that's free of docks, you know, the
smal | est dock in the world ny nei ghbor
woul dn't have a right to put there. So, |
mean, doesn't that conflict with the property
owner's right to keep a property free from
obstructions?
MR. NEEDLEMAN: (Objection. Calls for
a | egal concl usion.
PRESI DI NG OFFI CER WEATHERSBY:
Sust ai ned.
MR RI CHARDSON: Ckay. |'m sorry.
This is a tough one. M last exhibit here.
BY MR R CHARDSON:
Q | just wanted to show you sone phot ographs.

Have you been on the Besw ck property before?

A (Al'l en) Yes, | have.

Q Ckay. Let ne bring themup to you. And I'l|
give a copy to your counsel as well. |
believe we're up to Exhibit 19 now.

(Docunent handed to wi tness.)
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

M. MONROE: R ght. Yes, this would

be JCT 19. | see you have it premarked as 18,
so l'"'mgoing to mark it as 19.

(The docunent, as described, was

herewith marked as JCT Exhibit 19

for identification.)
So you were here the other day when you heard
M. Bowes refer to the nonunent that was
where the water line is shown on Applicant's
Exhibit 195. And I'll represent to you that
this is | ooking down the property line
towards that nonunent. Does this |ook |ike
the property, that area to you?
(Allen) I"'mstill getting a little bit
oriented. What is the stake in the front in
t he foreground?
So the stake is a boundary marker that's
|l eading in a straight |Iine down towards the
nonunent. And |I'm | ooking at Page 1 of this
Exhi bit JCT 19.
(Al'l en) Ckay.
But does that -- | nean, what |'mreally
asking you is, is that what the general area

| ooks |i ke? You've been to the property
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

where this cones ashore, where the
construction wll take pl ace.

(Allen) 1'"ve not seen it fromthis angle.
|'mactually still getting oriented. So I'l]1
hol d that opi nion.

Sure. So, well, let's flip a page. And

No. 2, this is hard to make out, but ny
client has indicated to ne right there where
that pencil is pointing, you can see that's a
st ake where the nonunment is. And I'll show
you that fromthe other direction. So this
Is | ooking down the property line. And if
you don't recognize that at all, then feel
free to ne tell me. |I'mnot trying to force
you to accept sonething to be true or not if
you don't Kknow.

(Al'len) I have not wal ked the property |ine.
But before | heard you say that there were

| awn areas where the Project was going to be;
ri ght?

(Al'len) That's correct.

And if this were the property line and the
Project were on the right side and the

Crow ey-Joyce property is on the left, that's
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

A
Q

not what you were tal king about when you said
that it was a |l awn area that woul d be

I npacted; right?

(Al'l en) Correct.

This | ooks like an unaltered area under the
Shoreline Protection Act.

(Allen) It does not |ook |ike |awn.

How does it not | ook unaltered? How does
this not look |ike a natural area to you?
(Allen) It |ooks like there's been sone
clearing in the understory. But again, |I'm
not going to go down that path.

Ckay. Do you nean significant clearing?
Does this |look |ike a disturbed area to you?
(Allen) No, it does not.

Ckay. Thank you.

Now, here we're | ooking over towards the
Beswi ck property fromthe property line. And
| need to be... I"'mlooking at the third
picture. So you can see there's clearly | awn
areas towards the Besw ck retaining wall.

You can see that in the third picture; right?
(Al'len) | can.

And then in front of that, is that what you
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

were referring to as a "lawn area"?
(Allen) I"'mcertainly seeing grass in there.
Ckay. Let ne keep going. This is what |
wanted to show you. So this is the area
where you see that nmonunment. And that's the
nonunent that was shown in Applicant's 195 to
be the edge of the water line; right?

MR. NEEDLEMAN:  Madam Chair,
objection. |I'mgoing to object to these
exhi bits. There's no authentication for them
We actually have no idea whether they are what

they purport to be. And in particular, ones

that are on the screen now and ones that foll ow

have tape neasurenents on them There's just
no way to have any sense of whether they're
correct or accurate or in this location, et
cetera.

MR. RICHARDSON:. What I'mtrying to
show here is just pictures of where that is.
It's true that I"'mrepresenting that this is
where that nmonument is. The w tness can say,
don't know if your right or your wong. And
that's a perfectly acceptable answer if that's

what they want to say.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

PRESI DI NG OFFI CER WEATHERSBY: I m
going to sustain the objection, but perhaps you
could be creative in the way you use these
phot os by asking themto assune certain facts
and ask your questions, or just nove on.

MR. RI CHARDSON:. Ckay.

MR. NEEDLEMAN:  Madam Chair,
understood. |'m not objecting any further.
do want to note for the record it's ny
understanding that if any party has an
objection to an exhibit, it needs to be nade at
the tine. And so | amgoing to object to this
exhibit and ask that it be struck at the
appropriate tine.

PRESI DI NG OFFI CER VWEATHERSBY:
Under st ood. Thank you.

BY MR R CHARDSON:

Q So I'"mgoing to show you -- we're | ooking at
Page 7 now. |'ve blown it up here on JCT
It's marked 18, and we'll change that to 19.
You can see -- well, first of all, does this

| ook |i ke the shoreline where the
Joyce-Crowl ey property is?

A (Allen) It's very hard to tell fromthis
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

photo, but it could be.

Q But this is the type of environnent there.
And I'lIl represent to you that you can see
t he nonunent that's up there.

Do you have any reason to doubt that
that woul d be the type of shoreline where
that is in Applicant's Exhibit 195, where
t hat nonunent is?

MR. NEEDLEMAN: Objection. | think
the witnesses already stated they have no
reason to doubt. |If M. Richardson wants to
ask the questions consistent wth your
direction, that's fine.

BY MR R CHARDSON:

Q I"msorry. | couldn't -- was your answer
t hat you had no reason to doubt, or did
you not --

MR, RICHARDSON: | don't renenber
what the w tness said.

A (Allen) I'"'mnot going to doubt you.

BY MR R CHARDSON:

Q Ckay. Here we have a view, and I|'|
represent to you | think it's | ooking out

towards the shoreline. And does this appear
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

to be the salt marsh that's going to be
restored and i npacted by the Project?
A. (Allen) It seens -- it's hard to tell the
angle for this project. That's very
i nportant. But. ..
Q Ckay. Al right. And that's Page 10 of JCT
Exhi bit 18; right?
MR | ACOPI NO Ni net een.
Q Ni net een. Excuse ne.
A (Al en) Yes.
MR. RI CHARDSON:. Thank you. | have
no further questions. | appreciate your
pati ence.
PRESI DI NG OFFI CER WEATHERSBY: Thank
you. Of the record.
(Di scussion off the record)
PRESI DI NG OFFI CER WEATHERSBY: Back
on the record. Thank you.
Attorney Aslin, you may proceed
W th your questions.
CROSS- EXAM NATI ON
BY MR ASLIN
Q Good evening. For the record, I'mChris

Aslin, acting as Counsel for the Public.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

(Panel Menbers) Good eveni ng.

I want to ask you questions about the
wet | ands portion of the Project. First, it's
my under standi ng fromthe Application
materials that the wetl ands were delineated
in the 2014-2015 tine period. |[Is that
correct, or has that been updated?

(Allen) No, that's correct. W actually
started in 2013.

So was the | ast delineation done in 2015?
(Allen) No. W did the bulk of the
delineations nostly in 2013, 2014, 2015.

W' ve done sone minor additional route checks
and changes as they've cone along all through
t he Project.

Ckay. By "m nor route checks and additions,"
| take that to be different from havi ng done
a full review of the original delineations?
(Al'len) That's correct.

Is there a plan or commtnent to do a
pre-construction check of all the original

del i neati ons?

(Allen) Yes, we'll do that.

And what tine frame is that anticipated for?
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

(Al'len) Typically right before construction
we'll go out and re-stake the wetl ands for
the contractor's purpose, and at that tine
we'll do a ground check.
Thank you.

In general, there are both tenporary and
per manent inpacts to wetl ands; correct?
(Al'l en) Correct.
And am | correct that the pernmanent inpacts
to all kinds of wetlands proposed in this
project are limted to the | ocation of
structures, foundations, or the structures
t hensel ves, and the concrete mattresses in
Little Bay?
(Al'len) That's correct.
Ckay. And the tenporary inpacts include the
pl acenent -- well, any trenching through
wet | and areas, the placenent of tinber nats,
ot her access roads. So those are sort of the
physi cal things that inmpact the wetl ands.
Does it al so include buffer inpacts?
(Allen) W did calculate buffer inpacts to
streans. Depending on the type of stream it

got a different distance for a buffer.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

Specific to streans, there are buffer inpacts
i ncluded in the tenporary i npact

cal cul ati ons?

(Al en) Yes.

In the Application, | think it's in
Applicant's Exhibit 97, which is the revised

| npact Assessnent, there's a reference to

"vernal pool buffer inpacts.” Do you recall
t hat ?

(Al en) Yes.

And |I'Il just represent the nunber is

7,377 square feet. Does that sound correct?
(Allen) I"'mgoing to say yes to that. 1[|'d

have to check that nunber.

| believe it's on Page 12 of Applicant's

Exhi bit 97. Are those vernal pool buffer

i mpacts included in the tenporary wetl and

I mpact cal cul ati ons?

(Allen) | believe that they are. 1'd have to

go back to see exactly how we added t hem up.

They were included as tenporary inpacts --
(Court Reporter interrupts.)

-- and included as tenporary wetl and i npacts.

I wanted to clarify one thing that came up
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

earlier in the cross-examnation, in ternms of
the nunbers that are reported in the final
DES permt.

There was sone testinony earlier about
t he square footage of the concrete mattresses
in Little Bay that is permtted or is part of
the final decision by DES. Do you recal
that testinony?
(Allen) | do.
And | believe you said that this statenent,
which is on Page 17 of 17 in Applicant's
Exhi bit 183, which is the DES response
letter, | believe you testified earlier that
this reference to Appendix Ais DES s
concurrence with the corrections that you
suggested to the original -- the nunmber that
was in the final determ nation letter; is
that correct?
(Allen) That's true. There were a nunber of
I ncorrect either areas or dates that we
offered corrections to.
And is it your testinony that the Appendi x A
that's referenced here is Appendi x A that was

submtted by the Applicant in the letter? |
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

think there is an April letter and then a
foll owup August letter requesting certain
adjustnments to the DES conditions?

(Allen) Fromthat text there, | interpreted
it to be Appendix A of the August 17th
letter.

And |I'm not sure that August 17th letter is
in the record, but the April 27th letter is.
Do you have any -- do you know if they differ
in any substantial way?

(Allen) Not in any substantial way. | think
we reviewed it and we m ght have caught a
coupl e of things.

Ckay. So, Appendix A, at least in the April
letter, which is Applicant's Exhibit 182, is
titled, "Requested Text Corrections to DES
Final Conditions.”™ Do you see that?

(Al'l en) Yes.

And t hen on the next page, Page 7, which is
PDF Page 7, is this red text that's boxed
here with arrows. Does that represent the
proposed text corrections by the Applicant?
(Al'len) That's correct.

Ckay.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

(Allen) It was very clear at the tine.
And so towards the end of this paragraph, am
| correct that this is what you reference in
terms of text corrections to the Little Bay
concrete mattresses, where initially -- well,
| et nme back up.

Is the black text taken directly from
the DES final conditions letter?
(Al en) Yes.
So the box down towards the bottomright of
the screen where it says 8,681 square feet,
Is that the request to change the square
f ootage of the concrete mattress i npact?
(Al'l en) Yes.
And | believe you testified earlier that that
nunber was subnmitted to DES as part of the
revi sed wetl ands application in Septenber of
20177
(Al'l en) Yes.
And that's Applicant's 1287
(Allen) 1'd have to look at that. That's
correct.
So this is Applicant's Exhibit 128 on the

SCreen. I"'mnot sure if it even has a date
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

on it, but probably at the end here.

So, M. Nelson, is that your signature
w th the date of 9/15/2017 --

(Nel son) Yes, it is.
-- on the bottom of Page 2.

And then on Page 4, is this what you
were referring to, the tidal water inpacts,
t he permanent inpacts, the 8,6817
(Al en) Yes.

Ckay. Thank you. So that clears that
question up for ne.

Looking at this, can you tell, and you
may not be able to, but can you tell whether
the vernal pool buffer inpacts are included
in any of the tenporary inpact cal cul ati ons?
(Allen) I cannot tell fromthat. |[|'d have to
go back to our cal cul ation sheet.

And do you know whet her the vernal pool

buffer inpact inpacts are required to be

i ncluded in tenmporary inpacts to wetl ands
under the DES wetland permts?

(Allen) | think they are. Again, |'d have to
go back and look. |I'mdrawi ng a bl ank on how

t hat was handl ed.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

That's fair enough. You testified alittle
bit earlier about the barge | aydown areas
that are shown on the environmental nmaps.

And we had sone testinony fromthe
Construction Panel as well. And | think you
were consistent with that this norning,

sayi ng they would not anticipate that the
barges actually |lay down on the bay floor; is
t hat correct?

(Al'len) That's what the Construction Panel
stated, yes.

But you included those inpacts, potenti al
impacts in the permtting cal cul ati ons?

(Al en) W did.

Ckay. And do you know of f hand, roughly how
nmnuch of an inpact area that is?

(Allen) Ch, I"'msorry. Again, |I'd have to go
back to | ook at our cal cul ati ons.

That's fair.

I want to |l ook briefly at the final DES
determ nati on, which was Applicant's Exhibit
166, Condition No. 35.

(Allen) Did you say Condition 357
Yes. So, on Page 10 of 25, Permt
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

o >» O > 0

Condi tion 35 in the Wetl ands secti on of the
final DES permt decision, which is
Applicant's --

(Allen) I"'msorry. Are you in the August or
t he February?

I'"'min the February letter.

(Al'l en) Ckay.

Applicant's 166. Are you there?

(Allen) I am yeah.

So, Condition No. 35 references

proj ect-specific BWPs -- and that stands for
Best Managenent Practices; correct?

(Al'l en) Correct.

That they shall be devel oped in coordination
with NHB and NHFGD and submitted to NHDES for
revi ew and approval. Have those BMPs been
put down on paper and submtted to those
vari ous agencies at this point?

(Al'l en) They have. They're in our
Constructi on Best Managenent Practices
docunent .

So the specific BMPs called for in this
condition are the ones you' ve put forward in

t hat docunent, which I think is Applicant's
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Exhi bit 124. But that's your understandi ng,
is that there are not any additi onal BMPs
that are required that this is tal king about.
Because this tal ks about construction nmat use
and ot her construction-type things as a
condition for wldlife and pl ant.

(Al'l en) The way we wote our BMPs was by
resource. So, for some resources, handling
of things such as construction mats and
constructi on access was handl ed within that
resource, and other resources such as the
Little Bay work, for instance, it would not
apply. So if you | ook at that docunent,
you'll see it's witten resource by resource
as opposed to taking it through these itens
t hat he's got Iisted.

Yes, | would agree with that. But what |I'm
trying to get at is do you interpret this
condition as applying to only environnent al
resources, or does it apply to construction
nore generally, such as erosion control or
ot her types of BMPs?

(Al'l en) Because it references National

Heritage and Fish and Gane, | was reading it
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as envi ronnent al .
That's fair enough. Thank you.

Let me take a |l ook briefly at
Applicant's Exhibit 97, which is the Natural
Resource | npact Assessnment, as anended. On
Page 7 of the PDF, which is Page 4 of the
report, at the bottomof the page there' s a
reference to "high-risk sites.” And I
understand this to be in terns of erosion and
ot her soil disturbance issues that could
occur --

(Al'l en) Yes, they are.

-- and that there may be special BMPs
required for those high-risk sites.

(Al en) Right.

I's that sonething that you, as the
environnental team reviewed specifically in
terms of inpacts to natural resources?

(Al en) W did.

Ckay. Going down the list, it |ooks like
many of these are steep slopes. Wat kind of
BMPs are enpl oyed for --

(Allen) W | ooked primarily at the handling

of water. So we | ooked at the need for
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

A

either a side ditch or use of trap rock to
prevent erosion and, you know, obviously

er osi on control neasures, such as silt
fencing. So that was our primarily interest.
And have you devel oped specific BMPs for each
of these sites?

(Al'l en) W have not yet.

But you plan to do so before construction?
(Al'len) That will be sonething done before
constructi on.

And just to make sure we're clear, am!|
correct that the BMPs, the high-risk sites,
are those that are marked on the
environnental plans with this black line --
go down to the key here. |It's | abeled here
as "steep slope BMPs" on the environnent al

pl ans; is that correct?

(Al'l en) Correct.

So, for exanple, in Applicant's Exhibits 148,
on Page 1, which is Map 1, we see a steep

sl ope BMP around the work pad for Structure
F107-6 and part of the access route; is that
correct?

(Al'l en) Yes.
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[PANEL: NELSON|ALLEN|PEMBROKE|SWANSON|BJORKMAN]

A

And so would that be this first high-risk
area that's listed in Applicant's Exhibit 97,
steep sl ope associated with Madbury Road?
(Allen) I think so. | assunme that's adjacent
to a wetland, MM. Yes, it is.

Ckay. Thank you.

In addition to steep slopes, are there
any other -- | don't see any, but | want to
ask. Are there any other factors that are
consi dered high risk in your list here?

(Al'l en) Can you define "high risk"?

Well, you've created in this docunent things
that are identified as "high-risk sites,” and
I"mjust trying to understand if that is
limted to steep slopes or if it goes to sone
ot her factor that m ght be deened "high

ri sk"?

(Al'l en) That specific paragraph is | ooking at
high risk -- sorry -- steep sl opes.

Ckay. Are there other factors that could
occur anywhere in the project area that woul d
be consi dered high risk other than steep

sl opes?

(Allen) Well, | think the work in Little Bay
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Wil certainly require sone construction
BMPs. | know we intend to do those.
Al'l right. Thank you.

You al so have on el ectroni c Page 11, and
it's Page 8 of this report, which is
Applicant's Exhibit 97, a list of the
proposed tenporary streaminpacts for, |
believe this is all the streans that are
i npacted by the Project; is that correct?
(Allen) Yes, it is.

And for nost of these, it would appear that
the proposed crossings is by a mat bridge; is
t hat correct?

(Al'l en) Correct.

Can you descri be what a "mat bridge" is?

(Al'l en) These are tinber nmat bridges where --
this is going to be an environnent al
description of a tinber mat bridge. But they
| ay tenporary headers with tinmber mats on
either side of the bridge and span the water
body with a tinber mat so it's supported off
t he ground.

Ckay. And the point is to avoid any inpact

to the streamitsel f?
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O

o > O >

(Al'l en) Correct.

So that's the majority. And then there are
al so two other categories that I see. One is
tenporary culvert; is that correct?

(Al en) Yes.

The other is diversion trench and mat bridge?
(Al'l en) Yes.

Coul d you describe the difference between

t hose two cat egories?

(Al'l en) The tenporary culvert is used, for

i nstance, in areas where either tinber nmat

bri dges cannot be constructed. Sone areas
I*'mthinking about are where a streamis
actually kind of running under a work pad, so
they would need to cross over that. The
trench, I can't renenber exactly the term!|l
used. But the diversion trench and nat
bridge is | ooking at stream crossi ngs where
we actually need to excavate in the streamto
pass under it. That's at Coll ege Brook and
Pi ckering Brook over in New ngton. And those
two will have diversion such as were

descri bed by the Construction Panel to divert

wat er around the work area so that trenching
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can be done, and then it will be put back
with tinber mat bridges used to access across
the stream body itself. Not sure if that
made any sense at all, but --

Made sone sense. But is it true that in both
cases, wth a tenporary culvert and a

di version, that the water flow and the stream
I's changed tenporarily?

(Al'len) That's true.

Ckay. For those culverts, what size is
proposed to be used?

(Allen) W did not specify size. That wll
be up to the contractor.

Ckay. Does the size of the culvert have an

i mpact on aninmal or fish or plant life that
is in the strean?

(Allen) It would. It would, yeah

WIIl you be, as the environnental team
consulted on the sizing of the cul verts?
(Allen) W will.

What ki nd of inpacts can diversion of the
stream t hrough a cul vert have on flora and

f auna?

(Allen) Primarily aquatic organi sm passage.
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So the ability for fish and other organi sns
to transit through the area wll be halted
for the length of tinme that the diversion is
i n place.

| do want to point out that the
diversions are intended to be very short
term on the order of days, in order to get
t he construction across the stream
Is that also true for culverts, or is a
cul vert allowed --
(Allen) No, culverts will be a |onger term
while their work pads are in place for
construction.
And do culverts restrict the passage of
aquati c resources?
(Al'l en) One of our goals as an environnental
moni tor would be to nmake sure that that's at
a mnimum W should be able put culverts in
that do not restrict organisns. Most of
these streans, | mght point out, are very
smal | .
Ckay. Thank you.

And is there any inpact to turtles or

ot her anphi bi ans that may use streans as
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habi t at ?

(Al'l en) There could be, yes, in terns of
creating a barrier by the diversion itself.

O a lot of those aninals are reluctant to go
t hrough small cul verts. So, again, the goal
woul d be to have a | arge enough cul vert that
t hey coul d pass.

Ckay. Are there any other nmeans to mtigate
t he i npacts to anphi bians? |'mthinking
specifically of sone of the threatened and
endangered turtles that are expected to be in
the area in sone parts of the Project.

(Allen) Most of the sites that we're
requiring these kinds of culverts especially

are not particularly suitable for the

presence of, I'mthinking of Iike Blanding' s
or spotted turtles. | would not expect them
to be -- we've not identified any aquatic

habitat likely to support themin the Project
area where we're using culverts or trenching.
Ckay. Thank you.

W were tal king a couple m nutes ago
about Best Managenents Practices and

Construction Plan for Protected WIdlife and
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o > O >

Plants. |Is that this docunent --

(Al'l en) Yes.

-- Exhibit 124? |Is this the npst updated
versi on of proposed BMPs?

(Allen) What is the date on this?

Sept enber 15 --

(Allen) Yes. Yes, that is.

Is this sonmething that could be updated
further in consultation with various state
agenci es goi ng forward?

(Allen) | suspect it will be updated,
especially with the new i nformati on about
eagl es and sturgeon. The sturgeon plan is
actually pretty accurate the way it's
witten. We will probably do a direct

di scussi on on the eagle nest just to neke
sure that it's in the record.

And the Fresh Water BMPs section of this
docunent, which appears at el ectronic

Page 13, report Page 9, again, Applicant's
Exhi bit 124, this calls for hand cl earing of
vegetation | guess within the stream buffers.
(Al'len) For the Oyster River and Val entine

Canal .
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A

So, for the two perennial streans that are
I mpact ed specifically?

(Al en) Yes.

Ckay.

(Allen) Well, no. Just to be clear, the
Oyster River is not -- we're not proposing

clearing al ong the banks of the Oyster River
at this point.

(Court Reporter interrupts.)
The contractors think they do not need to be
cl eari ng.
You were anticipating ny question. But I
wanted to | ook at the crossing of the Oyster
River -- or sorry -- the right-of-way
crossing. The Project, as | understand it,
s not proposing any direct inpacts of the

Oyster River; is that correct?

(Al'len) That's correct.

So this is Environnental Map 6A in
Applicant's 148. And am|l -- it's a little
bit hard to see on this docunent. But this

orange stippling is representative of the
stream buffer; is that correct?

(Allen) Yes, it is.
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>

And there seens to be some overl appi ng stream
buffers in this area.

(Allen) There are funny little tribs that
cone down from various pl aces that get stream
buffers, so that's why you get this. |I'm

| ooki ng at the one that bisects the Oyster

R ver. That stream buffer actually applies
to that stream Correct.

The DS61 -- or 51.

(Al'l en) Thank you.

So ny question with regard to the BMP for
tree clearing, this environnental nap, which
is from again, | think Septenber of --

sorry -- July of this year, the nost recent
envi ronnental map, it does show tree clearing
al ong t he banks of both sides of the

ri ght-of-way along the banks of the Oyster
River; is that correct?

(Allen) It does.

And is it your testinony that that tree
clearing is no | onger proposed?

(Al'l en) That is ny understandi ng.

Ckay. |If tree clearing were going to be

occurring within that stream buffer around
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Oyster River, would it be done by hand?
Pursuant to the BMPS?

(Allen) Yes, it wuld. That's one of the

t hi ngs that we recommended.

M. Nel son | ooks |ike he has sonething to --
(Nel son) | believe there m ght be potenti al
that there is clearing in the vicinity of the
Oyster River, yes.

Ckay. So there nay be sone clearing still.
(Nel son) Correct. There will be vegetation
mai nt enance activities going on prior to the
construction. M recollection of that area,
there is not -- | would not call it
significant clearing, but there's a potenti al
t hat there woul d have to be sone tree
renovals up to the close vicinity of the
brook itself. A lot of this activity m ght
be |1 nmbing, for exanple.

Ckay. Thank you.

And pursuant to that BMPs we | ooked at,
it woul d be done by hand to reduce inpacts
to --

(Nel son) That's the goal in this area. As

you can see fromthe plans, we're calling
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1 that a "steep sl ope BMP'" to access portions
2 of this area. It would be ny call that we

3 woul d not bring, unnecessarily bring in heavy
4 equi pnent for the vegetation portion of this
5 proj ect unnecessarily. This is work that can
6 be done by clinbing crews.

7 Q But there is a proposed structure here that
8 w Il require sonme equipnent.

9, A (Nel son) Absol utely.

10| Q And how large -- it's difficult to tell from
11 this map, but how | arge are the stream

12 buffers for this Oyster R ver?

13| A (Al'l en) One hundred feet.

14| Q Ckay. And then --

15| A (Allen) I"'msorry. Streambuffers that we
16 used to cal cul ate tenporary inpacts are 100
17 feet.

18| Q Ckay. So that's what would apply to the

19 hand- cl eari ng BMP.

200 A (Allen) I don't believe we specified the

21 wi dth of the hand clearing. That woul d be
22 subject to the environnental nonitor.

23| Q Ckay. So it sounds like the hand cl earing
24 could be limted to a snmaller area than the
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hundr ed- f oot buffer based on the
reconmendati on of environnental nonitors? |
think that's what you just said, but just

| ooking for clarification.

(Nel son) Yeah, we would | ook to m nimze
undue di sturbance in this area. | believe a
|l ot of the question is referring to tree
clearing along the edges of the right-of-way
corridor. Having |ooked at that area, |I'm
confident a |lot of that work can be done by
hand as we di scussed in the docunents that
we've put forth. | would just clarify that a
|l ot of that work would be nmanual .

Wth respect to accessing the structure
itself, there may need to be, nost likely
need to be sone nmechani cal now ng work that
woul d need to be done to facilitate the work
area for the structure itself.

MR TACOPINO Can | just ask a
question? Wen you say "done by hand," you
nmean there would be no chai nsaws or power
t ool -type use?

W TNESS NELSON: Ckay. No. Wth

respect to tree-clearing work, we say "nanual ."
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There wll be chainsaws. But it nost |ikely
woul d be done by clinbing crews versus being
done w th equi pnent such as feller bunchers or
bucket equi pnent.

BY MR ASLIN:

Q So, | ooking back at Applicant's Exhibit 124,
it appears that the other streamor river
that this would apply to, this BWMP woul d
apply to, is Longnarsh Brook?

A (Al en) Yes.

Q And simlarly, would the extent of the hand
clearing that's needed be determ ned by
environnental nonitors, or is that a
desi gnated buffer area that would be
appl i cabl e?

A (Allen) My intent was that it would be
determned in the field by the nonitors.

Q Ckay. To clarify, this Longmarsh Brook is
t he brook here to the east of Route 108 --

A (Al'l en) Correct.

Q -- in Durham And that's Applicant's
Exhi bit 148, Environnental Map 13. And again
it looks like there's |less tree clearing

proposed in the vicinity of the brook, but
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187

there's sone within that buffer?
(Allen) It's fairly open in that area anyway.
Ckay. Thank you.

MR. ASLIN:. This m ght be a good
st oppi ng pl ace.

PRESI DI NG OFFI CER WEATHERSBY: Let's
break for the day, back at 9:00 tonorrow and
continue with Counsel for the Public. And
we'll hear fromthe Coonmttee and redirect, and
then we're done with the Environnental Panel.
We still have, | believe, all three potenti al
W tnesses. M. Varney, Dr. Shapiro and M.
Cullen are all potential witness for tonorrow?

MR. NEEDLEMAN:. They are. |'m going
to talk to them when we're done here.

PRESI DI NG OFFI CER VWVEATHERSBY: Ckay.
Thank you. So we're adjourned for the day.

(Wher eupon the Day 5 Afternoon
Sessi on was adj ourned at 6:00
p.m, with Day 6 to resune

on Septenber 21, 2018

commencing at 9: 00 a. m)
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CERTI FI CATE

|, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public
of the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic
notes of these proceedi ngs taken at the
pl ace and on the date herei nbefore set
forth, to the best of ny skill and ability
under the conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the
action; and further, that | amnot a
rel ati ve or enployee of any attorney or
counsel enployed in this case, nor am|

financially interested in this action.

Susan J. Robi das, LCR/ RPR
Li censed Shorthand Court Reporter
Regi st ered Prof essional Reporter
N.H LCR No. 44 (RSA 310-A:173)
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