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PROCEEDI NGS

PRESI DI NG OFFI CER WEATHERSBY: Good
nmorning all. Wl cone back to the adjudicative
hearing for the Seacoast Reliability Project.
Before we get to our witness, we're going to
have a word from Attorney Dore concerning
exhi bits.

M5. DORE: Hello and good norni ng,
everyone. So it looks |like we're on schedul e.
And if we're on schedule, tonorrow | ooks |ike we
may wap up the adjudicative hearing portion.
And after we finish, if we finish tonorrow, we
W Il proceed to discussing exhibits, precisely
whi ch exhibits are in and which exhibits are not
part of the record. 1In this regard, the parties
should be aware that they should be ready to
make the argunents about the exhibits that are
or should not be part of the record and should
be ready to present those argunents to the
Presiding Oficer. W also expect the parties
totry to stipulate to the exhibits that should
be part of the record and that are not in
di spute so that they can becone part of the

record and no argunents wll be presented. And
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[WITNESS: BAKER]

we anticipate that we will hear the parties
argunents at the end of the adjudicative
heari ngs. Ckay?

PRESI DI NG OFFI CER VWEATHERSBY: Thank
you. And we should rem nd you that you probably
shoul d be working on your briefs. Feel |ike ny
not her role came out there. Do your hone worKk.
[ Laught er]

Ckay. So if we could swear the
W tness in, please.

( WHEREUPQN, JASON BAKER was duly sworn
and cautioned by the Court Reporter.)
DI RECT EXAM NATI ON

BY Ms. DORE:

Q

Good norning, M. Baker. M nane is Iryna
Dore. | will help you to get your prefiled
testinony in the record.

Good nor ni ng.

Pl ease identify your nanme for the record.
Yes. Jason Baker. |I'mthe owner of Fat Dog
Shel | fi sh Conpany, LLC.

M. Baker, did you file prefiled testinony
with the Subcommittee in this docket?

| did.

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}
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[WITNESS: BAKER]

>

Did you file that as your Exhibit FDS1?
That's correct.
And do you have any changes or anendnents to
t hat testinony today?
I don't have any changes.
And do you swear to and adopt the testinony
as your testinony today?
| do.

MS. DORE: The witness is ready for
Cr oss-exam nati on.

PRESI DI NG OFFI CER VWVEATHERSBY: Thank
you.

At t or ney Patch.

CROSS- EXAM NATI ON

BY MR PATCH:

Q
A

Q

Good norning, M. Baker.
Good nor ni ng.
My nane is Doug Patch. |'m counsel for the
Town of Durhamand UNH in this docket. |
have a few questions for you.

First of all, in your testinony, and |I'm
| ooking at Page 1 -- actually, before we get
to that, could you just rem nd the Conmttee

of your educational background and your work
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[WITNESS: BAKER]

experi ence.

Sure. So ny educational background is
primarily in marine biology. | have an
under gr aduat e degree in biology from Gordon
Col l ege, and | have a naster of environnental
managenent degree from Duke Uni versity,

f ocusi ng on coastal environnental nmanagenent.
Prior to becom ng an oyster farner, | worked
for 13 years for the State of Massachusetts
doi ng coastal planning and habit at
restoration work. And then before that | had
a nunber of jobs doing wildlife

managenent -type of activities. | have about
20 years of experience in coastal planning
and envi ronnment al managenent.

On Page 1 of your testinony, you indicate

t hat oysters are filter feeders and that they
draw nouri shment exclusively from
natural | y-occurring plankton in the water

col um.

That is correct.

And you went on to say that any interruption
in flow or contam nati on by non-food

particles can result in dimnished growh and
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[WITNESS: BAKER]

Q

product quality; is that correct?

That is correct. So we really depend on food
availability in the water colum to get good
grow h out of our oysters. And the food that
they're feeding on is tiny plants in the

wat er columm cal | ed phyt opl ankt on.

And is it generally true that oysters are
good for the ecol ogy of the bay?

Yeah, they're very good. In cases where
there are excess nutrients in the water,
which is nost estuaries in the Northeast,

li ke Geat Bay and Little Bay, they filter
those plants out and kind of convert those
nutrients into |l ess viable forns that kind of
dim nish the overall nutrient |load to the
wat er body. So in cases -- over-nutrient
enrichment is called "nutrification.” 1In
nutrified water bodies, you see excess
turbidity that inhibits the ability of plants
that are on the bottom |ike seagrasses, to
grow. And so oysters are kind of restoring a
bal ance to the nutrient cycling in the water
col um.

And | have up here on the screen what's been
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[WITNESS: BAKER]

mar ked as CLF, Conservati on Law Foundati on,
Exhi bit 26. And on Page 1 of this

docunent -- is this a docunent you're
famliar with?

I'"mnot famliar with this docunent.

Well, I want to show you a -- actually, |
think it's the second sentence in the
Executive Sunmary, where it says, "The | oss
of filtering oysters results in dimnished
ecol ogi cal benefits for water quality,

ni trogen control, and other services that
heal t hy oyster popul ati ons provide." Do you
agree with that?

| do agree with that, yes.

I n your testinony, you tal ked about two ki nds
of culture nmethods for oysters, one being the
cage culture, and the other, bottom pl anting
or bottom seeding; is that correct?

Yeah, that's correct. W enploy both of
those, primarily caged culture to start.

We' ve been in business for about five years,
and that's been our initial focus. But nore
and nore we're finding that we can grow a

hi gher quality oyster by spreading them
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[WITNESS: BAKER]

directly on the substrate. So, nore and nore
we're using that type of grow out nethod.
PRESI DI NG OFFI CER WEATHERSBY: ' m
sorry to interrupt. |f you could bring the
m crophone right close to you and speak ri ght

into it so we can all hear you. Thank you.

BY MR PATCH:

Q

And in the bottomplanting culture, you said
oysters of 1 inch in size are sinply
scattered on the nud substrate. |Is that fair
to say?

That is correct, yeah.

And you said that oysters cultivated in this
way are particularly susceptible to

sedi nrentation; is that correct?

Yeah. Oysters grown both ways really can be
suscepti ble to sedinentati on. The oysters
that are spread on the bottom typically
during the summer nonths when they're

f eedi ng, can kind of keep thensel ves cl ear of
excess sedinent. And then what we see in the
w nter when they stop feeding, when they kind
of enter this dormancy period, is a thin

| ayer of sedinent that just kind of

10

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: BAKER]

accunul ates on the surface of the oysters.
And | addressed this in ny prefiled testi nony
as well. And then once the spring cones
around and they start punping and feeding
agai n, they can actually just clear that

sedi nment .

So there's this cycle that happens when,
you know, sunmmer nonths they're clear of that
sedi rent; w nter nonths, because of storns
and excess turbidity, we kind of see a slight
accumul ati on of sedinment, and then they're
able to clear thenselves again in the spring.
And | think in your testinony you referred to
t hat as dormancy; correct?

Right. Yup. So the dormancy period begins
around now, when the water tenperature hits
about 50 degrees. The oysters stop
filtering, so they're not feeding and they're
just respiring and enter this kind of

hi bernation period until the water
tenperature reaches 50 degrees again in the
spring, usually sonetine in early My.

And | think you expressed a concern in your

testinony that if a | ot of sedi nment

11
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[WITNESS: BAKER]

12

accunul ates while they're dornant, that

i ncreases the risk of nortality; is that fair
to say?

Yeah, it certainly would increase the ri sk.

| don't have any quantitative data on what
that critical threshold is for the anount of
sedi nrent accunul ation. But certainly it's a
concern if there's too nuch sedi nent
accumul ati on, that the oysters may not be
able to re-energe in the spring as a result
of increased punping activity.

And do oysters grow naturally in the bay?
They do, though their popul ations over the

| ast few decades are in severe decline.

And the oysters that grow naturally in the
bay, would they also be nore susceptible to
sedi nentati on than those that are in the
cages?

l"mnot -- well, like | said, | think both

t he cage-grown oysters and the bottom pl ant ed
oysters are susceptible to excess

sedi nent ati on because that sedi nment can al so
accurmul ate in the cages and there's a risk of

nortality there. But the sanme risks that the

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: BAKER]

Q

13

bott om pl anted oysters are exposed to woul d
al so apply to naturally-occurring oyster
popul ati ons.

On Page 3 of your testinony, you tal ked about
how harnful bacteria could lie latent in
subner ged sedi nents, and once they are

di sturbed, oysters can take themin during
their natural feeding or filtration process;
is that correct?

Yeah, that's correct. So, fine sedinments

| i ke those on the substrate in Little Bay are
very good at binding to contam nants. And

t hose contam nants can include netals or
organi c contam nants, and they can al so

i ncl ude bacteria, which can just be kind of
sitting on the bottom bound to those
particles. And it's pretty well docunmented
in the literature that disturbance of that
sedi nrent can di sperse bacteria into the water
colum, like fecal coliform And feca
coliformis the indicator bacteria we use to
determ ne whether an oyster is safe to eat or
not .

And what about pathogens? |Is there also a

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}
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[WITNESS: BAKER]

ri sk from pat hogens?

Yes. So, fecal coliformis kind of the proxy
for bacterial pathogens in the water. So,
fecal coliformis kind of a group of bacteria
that grows in the gut of manmmals. So we know
if there's alot of it in the water col umm,
that's associated wth, you know, sewerage or
other types of contam nants. So, feca
coliformis kind of an indicator for other
pat hogens being in the water col um.

And what about, are you famliar with Derno
and MSX?

Yes. Dernp and M5SX are di seases that are not
a public health risk, but they' re a risk.
They cause nortality in oysters over tine.
Now, you expressed a concern that if a |ot of
sedi nent accunul ates whil e they are dormant,
that increases -- I'"'msorry. W already went
over that.

I want to show you what has been narked
as CLF Exhibit 24. 1It's an announcenent from
t he New Hanpshire Departnent of Environnental
Services and the Fish & Gane Departnent about

shel | fish harvest rules in Little Bay and

14
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[WITNESS: BAKER]

Bell any R ver from October of this year

t hrough March of 2019. Are you famliar wth
this?

| am This looks like it is the new w nter
cl osure that DES has just inplenented for
parts of Little Bay. |s that correct?

| believe that's correct. And it indicates

t hat new harvest cl osures are being inposed
due to recent findings of water-quality

i npacts fromthe Portsnouth wast ewat er
treatnent facility. |Is that fair to say?
Yeah, that's correct. So, DES has in recent
years undertaken sone new nonitoring efforts
to ook at viral pathogens associated with
wastewater treatnent plants. And this is
actual | y sonet hi ng happening all around the
country. And they found that in Upper little
Bay, which is the portion of Little Bay
furthest away fromthe proposed project, the
viral concentrations, the indicator viruses,
are too high to remain open during the winter
nont hs. And those viruses tend to persi st

| onger in cooler tenperatures. So in Lower

Little Bay, it was determined that it's still

15
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[WITNESS: BAKER]

safe to harvest throughout the year. Sone of
the growers in Upper Little Bay are nobving
oysters to Lower Little Bay during the wnter
nont hs so that they can continue to harvest.
So it's fair to say that one of the
implications of that closure is that oyster
farmers in Lower Little Bay wll not be able
to harvest during this period of tine.
That's correct.
And is one of the options for farners in the
seasonal ly closed area to nove their
operation, | think you just said it, but into
t he upper bay because that's essentially a
direction that brings themcloser to where
pollutants fromthe -- well, let ne ask it
this way. | nean, | think you' ve already
said that, that farners generally woul d be
novi ng to Upper Little Bay.

And what about the jet plow ng area?
Can you explain to the Commttee how t hat
relates to where this closure is?
Yeah. So, several farners in Lower Little
Bay, which is kind of backwards because it's

the northern part of Little Bay --

16
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[WITNESS: BAKER]

Q

17
| think it's on the map here, you know. And
| have it up on the screen. May not be the
clearest. But you say Lower Little Bay is to
the south -- I"'msorry -- to the north,
actually --

That's right.

-- and Upper Little Bay is to the south.
That's what nmakes it confusing.

Right. So Lower Little Bay is closer to the
Port smout h wast ewat er di scharge. And that's
the area that's been closed for the winter
So several farnmers, oyster farners in Lower
Littl e Bay have al ready noved a nunber of
their -- nmuch of their gear to Upper Little
Bay -- and ny farmis one exanple of that --
so they can conti nue to harvest throughout
the summer. So it noves them away fromthe
wast ewat er di scharge in Portsnouth, but
closer to the proposed jet plow area in Upper
Littl e Bay.

And so this closure essentially, you know,
pushes farners to find another place, and

t hat other place is actually closer to the

proposed route of the cable here; correct?

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: BAKER]

That's correct.

On Page 3 of this docunent, there's a nmap

whi ch indicates that DES i s announci ng an
expansi on of areas open for harvest in Little
Bay for part of the next two years; is that
correct?

That's nmy under st andi ng, yes.

And fromthis map, it appears that the
restricted area north of Adanms Point will be
substantially reduced in size, opening new
acres of harvest; is that fair to say?

That is ny understandi ng from i nfornal
conversations |'ve had wth New Hanpshire
Fish & Gane. | haven't tal ked to DES
specifically about this. So | would defer to
t hem on the exact nature of that expansion.
That appears to be right where, or at | east
in close proximty to where the cabl e project
Is being planned; is that fair to say?

That area is cl oser, yes.

Now, if the Project is approved and the cable
is laid in the bed of Little Bay, what is
your understandi ng of whether there will be

sone kind of tenporary and/or pernmanent

18
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[WITNESS: BAKER]

restrictions on the location of any activity,
| i ke nmoorings and oyster farmng, in the area
that will be taken up with the cable

crossi ng?

I think I would have to defer to DES and Fi sh
& Gane on any restrictions they would put in
pl ace on noorings or |icensing new oyster

gr ow ng ar eas.

But fair to say you wouldn't be putting those
on top of concrete mattresses, would you?
Probabl y not.

So is it fair to say that this project wll
cause further restrictions on oyster farns in
an already smal |l avail abl e area?

Again, that is really up to the licensing
agencies. |'mnot sure exactly how t hey
woul d restrict the availability of new

| i censes and exactly what bearing this

proj ect would have on new |icenses.

Now, is it true that no oyster farmng is
allowed in Geat Bay?

That's correct.

That's because of an MOU with NOAA for the

Great Bay National Estuarine Research

19
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[WITNESS: BAKER]

20

Reserve?

Yeah, there are a nunber of research reserves
around the country. | don't know exactly how
many, but quite a few Just about every
coastal state has one. |It's ny understanding
that aquaculture is prohibited in nost of

t hose due to that national research reserve
desi gnati on.

On Page 5 of your testinbny, you suggested
ways in which the Project inpacts could be
mtigated; is that correct?

That is correct.

And t hey included choosing an alternate

dr edgi ng technol ogy, dredging during the
grow ng season, inplenenting sedi nent contr ol
protocols. And then you had one that was
finding an alternative route; correct?
Correct.

I want to show you what's been nmarked as

Newi ngton Exhibit 7, which is a nap that
shows alternative routes that Eversource had
considered. This is froma presentation they
made to, | believe it was the New ngton

Pl anni ng Board, in 2015.
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[WITNESS: BAKER]

Now, if they chose either the northern
route as it's marked here or the southern
route, not the red line through the m ddle
which is the proposed route, if they choose
ei ther of those alternatives, would that
avoid the i npact to oysters and the overal

ecosystemin the bay?

A Yes, it's pretty clear that that would

mtigate many, if not all of ny concerns.
Q Thank. | appreciate your answers.

PRESI DI NG OFFI CER VWVEATHERSBY:  Next

examner wll be Attorney Geiger for the Town of

Newi ngt on.
QUESTI ONS BY Ms. CEl GER
Q Good norning, M. Baker. M nane is Susan

Ceiger. | represent the Town of New ngton

A. Good nor ni ng.

Q M. Baker, on the first page of your prefiled
testinony, you indicated that the owners of
your conpany, Fat Dog Shellfish, anticipate
that the proposed jet plow and diver dredging
operations associated with this project are
li kely to adversely inpact your operations.

I's that your testinony?

21
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[WITNESS: BAKER]

Q

22

That's correct.

Have you di scussed your concerns wth

Ever sour ce?

| have, yes.

And what has Eversource responded?

We had a neeting about a nonth ago, maybe six
weeks ago, and Eversource has proposed a few
mtigation options for ne that address -- may
address sone of the short-terminpacts of the
Project. And they include things such as
providing a refrigerated storage unit so that
I can harvest prior to jet plow operations
and store oysters for harvest. They include
cl eaning, helping to clean the cages
post-project to clear sone of the sedinent,
and then submtting clains for any subsequent
| osses.

And have these offers by Eversource net wth
your approval? Do you agree with thenf

I would say they are an appreci ated but
parti al approach to addressing sone of the
short-term concerns, and they come with sone
significant |ogistical challenges.

So it sounds to ne, and correct ne if I'm
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[WITNESS: BAKER]

A

wrong, that you have not reached a final
agreenent with Eversource on an arrangenent

t hat woul d address the concerns that you have
about the Project's inpacts to your business.
That is correct.

Ckay. | believe that you indicated that

Ever source has offered to provide you with a
cl ai 8 subm ssion process; is that correct?
There was a cl ai m subm ssion process that was
nmenti oned, but it was not clear what that
process woul d be |iKke.

Has Eversource offered to conpensate you
financially for any | ost revenues or

I nconveni ence associated with the Project?
No, there's no nention of direct

conpensati on.

So | believe you indicated that the offer
that you just described from Eversource
partially addresses sone of your concerns
about short-terminpacts. Do you continue to
have concerns about this project on your

busi ness, the effects of the Project on your
busi ness?

| do, yes.

23
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[WITNESS: BAKER]

24

And t hose concerns are outlined in your
testi nony; correct?

Correct.

Do you have any additional concerns based on
your know edge, experience, you know, wth
mar i ne bi ol ogy, and obviously as an oyster
farmer, that have not been expressed in your
prefiled testinony that you'd like to
indicate to the Commttee?

My feeling is that | have captured kind of
t he universe of ny concerns fairly well in
the prefiled testinony.

Ckay. | believe, yes, on Page 3 of your
prefiled testinony, you've indicated that
followng a significant rainfall event, the
New Hanpshire Department of Environnental
Services closes Little Bay to harvest until
testing shows that fecal coliformbacteria
has dropped to safe | evels which are set by
federal water quality standards. Do you
recall that testinony?

Yes, | do.

Coul d you explain or just tell us how many

times over the past, say two to three years,
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DES has actually closed the bay to harvesting
based on a rainfall event?

Sure. | don't have the exact nunbers. And
it's highly variable fromyear to year. So
if we have a very dry summer, we nay not have
any rainfall closures. |[|If we have |lots of

t hunderstorns or a nore tumul tuous weat her
year, we can have nore closures. This year
beli eve we've had three to four rainfal

cl osures, and those cl osures have | asted
sonewher e between 3 days and 10 days, based
on sanpling results. | believe the | ast
closure we had was in | ate Septenber, and
that was a 10-day cl osure.

Your testinobny goes on after that statenent
to say that it's your understandi ng that DES
will treat the dredgi ng phase of this project
as a post-rainfall event and wll be testing
the waters to ensure that there's an
acceptable | evel of bacterial contam nation;
is that correct?

Yeah, that's correct. Based on some infornal
conversations |'ve had, it's ny understandi ng

that DES will be sanpling post-jet plow run

25
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A
Q

to ensure that fecal coliformlevels are
within safe ranges. |If not, there would be
further testing simlar to a post-rainfall
event that would be necessary in order to
reopen the waters to harvesti ng.

And how woul d you be notified of the results
of DES' s testing after the dredging or during
t he dredgi ng process for this project?

So, prior to every harvest | have to get
approval fromthe DES Shellfish Program And
t hat approval would include their

under standi ng that the water bodies are safe
for harvest. So that woul d be the nost

i Medi ate way that | would | earn about the
results. In ternms of how el se they m ght
communi cate those results, |I'mnot sure.

But is it fair to say that in the event that
DES does notify you of unacceptabl e test
results, and notifies you that you do have to
cl ose your operation for sone period of tine,
that this would result in sone | ost revenues
to your conpany; is that correct?

Yes, that's correct.

Thank you for your testinony.

26
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PRESI DI NG OFFI CER WEATHERSBY: | don't
see M. Irwin or Ms. Ludtke. |Is there anyone
here for the Conservati on Law Foundati on?

[ No verbal response]

PRESI DI NG OFFI CER WEATHERSBY: Then
we'll nove on to Durham Resi dents, Attorney
Brown. | don't see her either. Anyone here for

t he Dur ham Resi dents?

MR FI TCH: Dur ham Resi dents have no
questi ons.

PRESI DI NG OFFI CER VWVEATHERSBY: So
Dur ham Resi dents have no questi ons.

Counsel for the Public, M. Mller.

MR. M LLER Thank you, Madam Chair.

QUESTI ONS BY MR M LLER:

Q My name is Matt Mller. |'mrepresenting
Counsel for the Public. Good norning, M.
Baker .

A Good nor ni ng.

Q So | just want to ask a coupl e questions
about the additional 9 acres that were
| i censed after the original 4.5.

A Ri ght.

Q So that additional 9 acres is to the west and
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south of your original farnf

Correct.

Are those additional 9 acres in use?

They are in use. M primary site is still ny
original site where | keep nobst of ny gear.
The farmto the south, the 4-1/2-acre

| i censed area to the south is being used for
overwi ntering oysters. So during the wi nter
nmont hs we nove all our gear from shall ow
water, all of our cages to deep water to get
under the reach of the ice basically in the
winter. There's a deep water edge that runs
along that licensed location that | use
during the winter nonths. That southern site
is al so being used to host sone of those
other farners that were affected by the Lower
Little Bay closure related to the wast ewater
outfall.

So is the new 9 acres closer to the Project
than the original farnf

Four and a half of those 9 acres are closer,
are south of nmy original farm

Ckay. Thank you. So | want to turn to sone

of the concerns that you raised in your
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prefiled testinony about the Project and just
diginto those a little bit.

So one of your concerns is that you
woul d have to tenporarily close the farm due
to bacterial contam nation; is that right?
That is a concern. Not a guaranty, but a
concer n.

Do you have any sense of the |ikelihood of

t hat happeni ng?

| really don't. It's comon for those

i ndi cator bacteria that we've been tal king
about to bind to fine particles. But there's
really no way of know ng whet her they're
present until sanpling occurs.

And if that were to occur, what would the
effect be on your farnf

So there would be -- as we have di scussed,
there woul d be an i mmedi ate cl osure once the
| evel s are deened unsafe. And then DES woul d
have to re-sanple in order to docunent

whet her fecal coliformlevels drop to safe
harvest Iimts. So the closure can | ast
anywhere fromthree days to indefinite, until

those fecal coliforml|evels drop again.

29
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So you're al so concerned that you woul d
potentially need to suspend sal es due to

sedi nent accunul ati on and al so that your
oysters could di e because of sedi nment
deposition?

Yeah. So the suspension of sales, we've had
a few occasions, very rare over the last five
years, where the water will becone very
turbi d because of a stormevent or a rainfal
event. Because the oysters are
filter-feeding, they' re taking in those
sedinments. So the oysters will really be too
gritty to sell, and so we have to wait for
the water to clear. And the oysters wl|
conti nue punping and will clear that water
and expel that grit over time. So if there's
a persistent sedinent plune, | would expect
that the oysters may becone gritty as a
result of that plune.

So that would result in |ost oysters and
presumably | ost revenue?

That woul dn't necessarily result in | ost
oysters. It wouldn't result in nortality

necessarily. But the suspension of sales

30
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could result in |ost revenue, yes.

So there would be a way to clean the gritty
oysters?

W woul dn't clean them They woul d cl ear

t hemsel ves once the water col unm becones

cl ear agai n.

Ckay. So you also nentioned the possibility
of overwintering nortality due to sedi nent
depositi on and anoxi a?

Yeah, that's right. So as | nentioned

previ ously, both cage-grown and
bottom pl anted oysters wi |l accunul ate t hat
sedi nent over the wi nter nonths because the
wat er tends to be nore turbid anyway, and
they're not punping. They're not filtering
to clear that sedinent. So the oysters that
are grown in cages, we see those cages start
to fill up with sedi nent over the course of
the winter. Typically that's a |evel of
sedi nrent that they can tolerate and recover
well fromin the spring. The concern is that
an excess sedi nent | oad could be too mnuch
that they're able to recover from |In rare

cases, as | outlined in ny prefiled
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testi nony, that sedinent load will be so nuch
i nside of the cages, that the nud will becone
anoxic. And that's toxic to the oysters and
will actually kill the oysters. |It's very
rare under kind of the current sedi nent | oads
that we've seen. But the concern is that if
we' re addi ng additional sedinent, it m ght
get us over a tipping point where oysters
can't survive and recover. Sane for the
bottom pl anted oysters. Right now they can
recover fromthe typical w nter sedinment

| oad. |'m concerned that an additional | oad
may be nore than they can recover from

And you said that this nortality currently
occurs in, you said it's rare, in one cage
per 1007?

That's ny best estimation. It's a few of ny
350 or so cages. W see it inonly a few
cages each spring.

And if that increased follow ng construction
of the Project, how would you know that it
was a direct result fromthat construction?
If I saw, you know, a higher percentage, if |

saw 20 percent nortality in 20 percent of ny
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cages or nore, | think it would be safe to
attribute that to an excess sedinent load if
it's a typical w nter

And | astly, you nentioned that you're worried
about | oss of your crop due to contam nation
by | egacy pol |l utants.

That's correct.

And you stated that while Eversource has
tested for contamnation in 12 | ocations in
Little Bay, they were unable to target the
depth of the jet plow?

That's correct. And it's ny understandi ng
that since | filed the testinony, Eversource
has changed the target depth of the cable |ay
t o address sonme of those concerns.

Ckay. What ki nds of pollutants do you
suspect are in the bay?

We know fromthe testing that Eversource has
done that there are el evated | evel s of
arsenic and copper. And that's ny
under st andi ng. Estuaries in New Engl and have
a history of industrialization, so there's a
whol e suite of contam nants associated wth

past industrial practices that could be
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present in the bay.
And if additional pollutants were rel eased,
how woul d you detect thenf
So under the recomendati ons of DES, there's
a requirenment for the testing of that suite
of industrial contamnants. So there will be
sone pre- and post-testing of oyster neats
and possibly other shellfish neats that w |
detect those contam nants and any el evati on
in those contam nants post-project.
Ckay. Thank you.

So l'd like to nove on to one of the
I ssues regardi ng assessnent of the inpacts
fromthe Project. So, currently, Eversource
is planning to install nonitoring stations
al ong the edge of the m xing zone. But the
boundari es of the m xi ng zone are changi ng.
And there nost likely will not be a
nonitoring station directly at your farm |Is
a nonitoring station in the vicinity of your
farm acceptable, or is a station at your site
necessary?
One of the things | recommended in ny

prefiled testinony was setting up a
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nonitoring station. | called it an "oyster
farmin mniature” at the southern boundary
of nmy current site so that we could

obj ectively assess the inpacts of the

pr oposed project.

So | want to turn back to sonething that
Attorney Patch nenti oned about dredging, the
preferability of dredging during the grow ng
season.

So, under the Applicant's proposal,
dredging in Little Bay would occur in
Septenber or October. In terns of effects on
your farm is there -- is either Septenber or
Cct ober preferable? What tine frame woul d be
best for your farnf
It's tough to say because Septenber and
October are -- that's the transition period
when we're going fromactive punping to
dormancy. So we don't know exactly when that
dormancy period wll -- it depends on the
ambi ent air tenperatures. So if the project
occurs while the oysters are punping, | would
say we're nore likely to see short-term

I mpacts, where the oysters may be consumn ng
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those sedinents and result in a short-term
suspension of sales. |If the Project occurs
during the dormancy period, | would say there
is a greater risk of that excess sedi ment
| oad causing nortality in the oysters. So |
think if the Project is occurring earlier,
whil e the oysters are actively punping, we
reduce our risk of nortality related to the
Proj ect, but we have nore risk of short-term
suspension of sales. And then vice versa
during the dormancy peri od.
So lastly | want to turn back to CLF
Exhibit 24. GCkay. So this is the
announcenent from DES and Fi sh & Gane about
the areas that will be closed to harvesting.

So you nentioned that part of your farm
had to nove in anticipation of this closure?
Not part of ny farm M farmis not in the
closure area. But there is one other farm a
farmer in Upper Little Bay, who has noved his
gear to ny farmto renmain in the open status.
Ckay. Thank you for clarifying.

So this red area right there, that

i ncludes the route of the cable; is that
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ri ght?

A That's right. Yes.

Q And that area was already closed to
harvesting before this announcenent fromthe
DES?

A Yes. It's ny understandi ng that renains
cl osed.

Q Ckay. Thank you very nuch for your tine,

M . Baker.
PRESI DI NG OFFI CER VWEATHERSBY:
Attorney Needl eman or. ..

QUESTI ONS BY MR DUMVI LLE:

Q Good norning, M. Baker. As you know, we've
nmet several times, and | represent the
Appl i cant .

MR, DUWI LLE: Dawn, can we pl ease
pull up Applicant's Exhibit 255, please.

BY MR DUWI LLE

Q M. Baker, what |I'm showi ng you here is a
conpil ation of the outreach that has gone on
bet ween Eversource and yourself. And if you
take a second to look at it, | think we began
outreach -- or the Applicant began outreach

with you in July or so of 2015. Does that
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sound about right?

It does, yes. | attended a technical session
| believe that was hosted or put on by your
consultants to provide an overvi ew
specifically to oyster farners on the

Pr oj ect.

I think there was a neeting in Septenber of
2015. | think that's probably what you're
referring to. Does that sounds about right?
I think so, yes. | don't know the exact
date, but...

And you' ve attended anot her neeting, |
believe, with the Applicant and Fish & Gane
probably in around January of 2016. Does

t hat sound about right?

| have only -- there may have been nore
meetings, but | only attended one, and it was
at the Fish & Gane offices. And | may be
just not renenbering the date correctly.
Ckay. And this past summer, in July, we had
a technical session. And we asked you

whet her you'd be willing to neet with

Ever source to go over sone of your concerns.

Do you recall that?
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Yes, and we did neet.
Right. W net in August of this past year;
correct?
Correct.
And follow ng that neeting, Eversource sent
you a |letter dated Cctober 9th. Do you
recall that letter?
| do. Yup.
And | believe that's Applicant's Exhibit 256.
We'll cone back to that in a m nute.

So as we've discussed today, you've
rai sed concerns in your prefiled testinony
about the inpacts of jet plow on your
oysters. Have you conducted any studi es or
specific assessnents to substantiate sonme of
your concerns?
No, | have not.
And were you present during the Applicant's
testinony fromthe environnental experts?
I don't believe so.
And when you -- prior to harvesting, | think
we heard today that you generally rely on DES
for conducting sanpling for bacteria in the

water; is that right?
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Absol utely. Yes. Hundred percent.

You don't do any of that yourself.

We do not.

And am | correct that you typically do not
sanpl e the anobunt of sedinent in the water

col um?

No, we don't do any quantitative water
quality testing or nonitoring.

Ckay. And we discussed a little bit today,

al so, | believe Attorney Gei ger asked you
some questions about closures in Little Bay
due to bacteria. And you've raised sone
concerns in your prefiled testinony at Page 4
about cl osures and your concerns. And |
think at the technical session you said that
you haven't done any specific anal ysis of the
potential presence of bacteria in the
sedinent; is that right?

That's correct. Yes.

And we al so di scussed today and at the tech
sessions about certain rainfall events. And
| believe you said earlier you couldn't

recall the exact nunber of closures in Little

Bay.

40
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MR DUWI LLE: So, Dawn, could we pul
up Exhi bit 257, please.
BY MR DUWwI LLE
Q This is a response to a data request that we
asked you to provide the |list of closures of
Little Bay over the |ast few years. And, you
know, there are at |east 10 or 15 here over

the | ast coupl e years.

A. Yeah.
Q Do you recall responding to this list?
A | do. Yes, that's ny -- that is a

comuni cation | forwarded from DES.

Q And t here have been a few others since the
end of this list. March of 2018; right?
Three to four | think you said?

A Yes, roughly.

Q So it's fair to say that the cl osure of
Little Bay, that you're famliar wth those
cl osures and have experience dealing with
t hose cl osures?

A Absol utely, yes.

Q And those closures in the bay are generally
due to the presence of bacteria; isn't that

ri ght?
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Yes, al nost al ways.

And at the tech session | asked you, in the
past have you | ost any oysters due to the
presence of bacteria, and | believe your
answer was no; is that right?

That's right. W don't actually | ose
oysters. They don't harmthe oysters at all.
But what | do lose is sales.

Ri ght. And have you had a chance to review
the final permt issued by the DES in this?

| have, yes.

So you're aware that Wetland Condition 45
requires the Applicant to devel op a

wat er-quality nonitoring plan?

Yes.

And that requires the Applicant to test for
turbidity as well as fecal coliformand other
bacteri as?

R ght.

Ckay. And that plan requires the Applicant
to, inreal-tine, test turbidity. And to the
extent there are issues with turbidity, the
operations must stop; correct?

That's ny under st andi ng, yes.
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So in your testinony, you raised concerns
about sedinent in the water colum. And
that's the m ddl e of Page 4 of your
testinony. And we talked a little bit today
about the two different ways that you harvest
oysters, right, the cages and the bottom

pl anti ng?

The two ways | grow them yes.

Sorry. G ow

Yeah.

And | believe in your testinony, at the top
of Page 3, you said that for cage grow ng,
the oysters tend to accumul ate wth sedi nent
because of the increased sedi ment suspension
due to nore turbul ent weather conditions and
i ce scour. Does that sound famliar?

Yes. Yeah.

And then in the springtinme you clean out your
cages; right?

That's correct.

Ckay. And for the bottom planting, | believe
you said in response to a data request that
over the winter you can experience

approximately an eighth of an inch of
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sedi nent ?

Yeah, and that is just ny best approxi mation.
| always refer to it as a "dusting" of

sedi nent .

Right. And generally in your experience, the
sedi nent covers the oysters in the wnter and
they re-energe in the spring; right?

Correct. Yup.

So you would agree with ne, then, that
oysters naturally experience accumul ati on of
sedi nent and are able to escape; correct?
Yes, under normal conditions. That's
correct.

I n your experience, oysters al so process out
t he sedi nent eventually; correct?

Correct.

And in the past, ny understanding is that
over the wnter period nost of your crop
loss, if any, is nornmally due to freezing
tenperatures coinciding with high wnds and
negati ve tides; correct?

That is correct.

Not due to sedinment; right?

R ght.
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MR DUWI LLE: So, Dawn, just quickly,
I'"d like to pull up Applicant's Exhibit 104,
whi ch is the Revised Mddeling Sedi nent
Di spersion from Cable Burial in Little Bay,

which is dated June 30, 2017.

BY MR DUWI LLE

Q

And | want to draw your attention to the
figure on Page 50, which shows the bottom
deposition thickness due to jet plow ng for
t he conmbi nation of all three cable routes,
assum ng that the sedinment remains in place
fromall three cable | ays. And have you seen
this before?
| believe | have, yes.
And is it fair to say that your oyster farns
are generally to the north and west of that
little green dot there?
Yes. Yeah.
Fair to say that this nodel does not actually
show any sedi nent coveri ng your oysters?

MR, FI TZGERALD: Excuse ne. Could you
just denonstrate where your oyster farmis on
this?

THE W TNESS: Sur e. Yeah.
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(Wtness indicating)

BY MR DUWI LLE

Q
A

It's the island at the top left?
Yeah. So we're generally... it's really kind
of under this key here. But the farns are
generally in this area here, if |I'mreading
it correctly.

MR FI TZGERALD: And what is the
di stance to the --

THE WTNESS: It's about a thousand
neters to the proposed cabl e crossing.

MR FI TZGERALD: Thank you.

BY MR DUWI LLE

Q

And if I'"mreading this map correctly, the
bright green shows .1 to .5 of a mllineter
sedi nrent accunul ati on over all three cable
| ays; right?

Yes, that's how !l read it.

All right. And the color is not actually
over your oyster beds; correct?

That is correct.

Ckay. So assunming the nodel is accurate,
it's fair to say that the sedinent

accunul ation fromthis project is not

46
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expected to cover your oysters; is that fair
to say?

I'"mnot sure that's entirely fair. But we

know that there will be a sedinent plune --
and that's captured by the nodels -- that
does reach ny farm So there wll be sone

anmount of additional sedi nent accunul ati on
resulting fromthat plune.

But the bottomthickness won't increase any
further based on this specific map; correct?
It may be outside of the bounds of the nodel,
but there will be sone additional sedi nent
accumul ati on on the bottom

Ckay. And to the extent that there is

sedi nent deposition, | believe you've raised
concerns about nortality of oysters due to
sedi nent deposition as well as over the
winter. And generally your concern, |
believe, is that if you don't clean the cages
qui ck enough and the nud goes anoxic, the
oysters are in trouble.

That's correct.

Ckay. And based on the letter that we had

sent you --
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MR DUWI LLE: And Dawn, can we pull
up Applicant's 256, please. Those three bullets
in the bottomthere, can we highlight that,
pl ease?

BY MR DUWI LLE

Q And in the second bullet here, ny
understanding is that Eversource has
commtted to provide advanced cleaning in the
late fall of any of your cages or oysters if
it is shown that sedi nents have been
deposited over your oysters; is that fair to
say?

A That is correct, yes.

Q Ckay. And then the tine of year issue that
we di scussed a little bit earlier, ny
understanding is that you had suggested in
your prefiled testinony that the installation
shoul d be done May t hrough October; right?

A Yeah, that's correct. And that's basically
t he choi ce between seeing short-terminpacts
versus long-termnortality inpacts.

Q Ckay. And so you're also aware, based on the
current schedul e and the testinony, that the

installation of the Project is anticipated in
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Little Bay from Septenber and Cct ober?

Ri ght.

Ckay. You also discussed a little bit with
sone of the prior questioners sone of the new
aquacul ture licenses that are -- or the

new -- the | ocation of oyster beds due to
sone of the closure; right?

There are new licenses that are not
associated with the closure. So there's two
t hings. There have been a few new |licenses

I ssued even south -- or one new |license

I ssued south of ny farm and then there's the
cl osure i ssue where gear is being noved from
other farnms to ny | ocation.

Right. And | believe as part of that, is it
fair to say that the oyster farners and New
Hanpshire Fish & Gane have to work together
in order to make that nove happen?

Yes. Absolutely.

And you're aware that the Applicant and DES
and New Hanpshire Fish & Gane are al
coordinating with the oyster farners as well;
ri ght?

DES and New Hanpshire Fish & Gane are
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coordinating with the oyster farmers. |I'm
not aware of the Applicant coordinating wth
t he oyster farnmers, other than ne.

Ckay. So you aren't aware of the

comruni cations that the Applicant's had with
the other oyster farners about this project.
"' m not .

Ckay.

Ot her than the neetings we' ve di scussed.

And it's fair to say that before those noves
occur, or before a new license is issued, an
oyster farnmer nust receive a |license from
Fish & Gane; right?

That is correct. Yes.

So it's fair to assune that New Hanpshire
Fish & Gane, with know edge of this project,
would work with the oyster farner?

Yes. The New Hanpshire Fish & Gane i ssues
the license, so they are in constant

comruni cation wth applicants.

Ckay. And |I'd just |like to discuss one other
thing that you nentioned a little while ago
about the turbidity plunme noving to

tenporarily occupi ed space where your oyster
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farns are.

Yeah.

And you said you reviewed the New Hanpshire
DES final permt; right?

| have, yes.

And are you famliar wth the m xi ng zone
requirenent in the permt?

Not intimately, but I'maware of it.

Ckay. So would it alleviate sonme of your
concerns that the m xi ng zone shall not

i ncl ude any portion of an aquaculture site
t hat has aquacul ture product in the water
during and up until 24 hours follow ng jet
pl ow ng and hand-jetting activities?

| don't. M understanding is that doesn't
really relate to ny farns or ny |icensed

| ocati ons because I"'mnot within the m xing
zone.

Ckay. You would agree the DES final permt
also requires notification to all aquaculture
farners at | east 14 days prior to the cable
install ation; correct?

Yes, | did know that.

And there's the shellfish nonitoring program
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that is required as part of the DES permt?
Ri ght.

And that includes a requiremnment that the
Appl i cant submt a plan to DES prior to the
install ati on?

Yes.

And t hat includes sanpling pre- and
post-install ation?

Ri ght.

And you have agreed to participate in that
sanpling; correct?

| have, yes.

MR DUWI LLE: Dawn, can we go back --

oh, we're already here actually.

BY MR DUWI LLE

Q

So to the extent there is cleaning that is
requi red, the Applicant has offered to help
you wth that cleaning; right?

Yes. Yup.

| believe you said earlier that you're stil
interested in finalizing plans with the
Applicant on that; right?

Yeah, | am Yes. There are sone | ogistical

chal | enges to what's been proposed.
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And t hose | ogi stical chall enges, assum ng,
can be worked out with Eversource?

' mnot sure they can because of the timng
of the proposed cl eaning that woul d be
needed. It's during the winter nonths when
oftentines the farns are not accessi bl e due
to ice.

Well, the Project is expected to have
conpleted its installation by the end of

Cct ober; right?

Jet plowng? |I'msorry. The diver dredging
| think will still be going on into later in
the fall; is that correct?

My under standi ng, and the record can

obvi ously speak for itself at this point, the
installation of the cable project wll be
done by the end of Cctober. So assum ng that
Is the correct timng, does that alleviate
any of your concerns with the cl eaning of the
cages?

Yeah, there would be an opportunity to cl ean
cages post-project if everything is truly

wr apped up by the end of Cctober.

Ckay. And that's sonething we can wor k out
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with you as part of our further discussions?
Sur e.

Ckay. And there was sone i ssues raised about
to the extent that shellfish stock | oss does
occur. You're aware that the Applicant and
Counsel for the Public have entered into this
record here a proposed mtigation and di spute
resol ution conditions?

I was not aware of that.

Ckay. Well, we can provide you with a copy
of that afterwards. And we're al so working
on a formal claimprocess with Counsel for
the Public. Wuld it be helpful for us to
send you a copy of that as well?

It woul d, thank you.

Ckay. And ny understandi ng generally is that
for your harvesting of oysters, you generally
rely on DES for the closures -- or for
testing of bacteria. So it's fair to say
that DES generally does a good job of

i npl ementing its rules and regulations in
confirmng that all oysters are safe to eat?
Yes, they do.

Do you have any reason to doubt DES s ability
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to nmonitor and work with the Applicant on
water quality for this project?
Not water quality related to cl osures.
And at the technical session, | believe I
asked you whether there were any ot her
mtigation neasures or issues you would |ike
to see inplenented with DES. Are there any?
Just those that |1've outlined in ny prefiled
t esti nony.
Ckay. And have you rai sed any of those
concerns specifically wth DES?
| ' ve had sone informal conversations with DES
about these concerns, yes.
So fair to say DES is aware of your concerns?
Yes.
Thank you very nuch, M. Baker.

PRESI DI NG OFFI CER WEATHERSBY: Thank
you, M. Dunville.

Questions fromthe Commttee? M.

Fitzgeral d.

QUESTI ONS BY SEC MEMBERS AND COUNSEL:

BY MR FI TZGERALD:

Q
A

Good nor ni ng.

Good nor ni ng.
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Thank you for your testinony.

Your prefiled testinmony had a statenent
that indicated that there was no precedent
for this type of project in a sensitive area,
such as Little Bay. Wat is that based on?
We've had a |lot of testinony that jet plow ng
Is very conmon in many other estuaries that
have been desi gnated as national significance
and so on. Wat's the basis for your comrent
that there's no precedent for this? D d you
| ook at installations?

Yeah, | haven't done a formal review, but |I'm
not aware of any jet plow projects that have
occurred in such close proximty to an oyster
farm But that's just based on ny general
under st andi ng of the issue.

Ckay. You also indicated that the Applicant
had not di scussed conpensation wth you. But
| believe M. Dunville just explained the
clainms process and so on. | assune that that
woul d resol ve that concern for you if there's
a clainms process that Counsel for the Public
and the Applicant agreed to?

It helps. It doesn't necessarily resolve
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concerns from a busi ness perspective, because
if I have an interruption in supply, that
Will result in me losing all of ny custoners.
So, other than the financial |osses, it wll
be a major setback for ny business in kind of
regai ni ng those custoners that |'ve

accunul ated over the last five years.

Ckay. So you had a lot of testinony
regardi ng sedi nentation. And | don't know if
you were here Tuesday, but we had sone

di scussi on and testinony that the
sedinentation for this project would be on

t he order possibly of 1500 tons, and
obviously limted in the area that the
nodel i ng shows, as opposed to nore than

9, 000 tons per year fromnatura

sedi nrent ati on processes. So would you -- and
| guess that gets at natural would al so

I nvol ve stornms --

R ght.

-- and so on. So would you expect this
project, with its rather narrow and limted
scope, and based on the map that we just put

up here and so on, to be nore significant or
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greater potential harmthan |large storns from
a sedi nentation standpoi nt?

Yeah, so | think the danger of conparing this
project to an annual sedinent load is, you
know, we're tal king about dispersing X-nunber
of tons of sedinent into the water colum
over a nunber of weeks or days versus
stretching that out over the course of a
year. So in ternms of, you know, conparing

t hi s anpbunt of sedi nent being di spersed into
the water colum to a big storm it's not
really for ne to be able to say how t hey
conpare. |I'msure there's soneone nore
qualified than ne. But | know there wll be
di spersal of nmany tons of sedinent into the
wat er columm over a very short period of
tine.

Are you aware of plans for a trial run?

Yes.

If the trial run is conducted and the

sedi nent nodeling i npacts are confirnmed,
woul d that help alleviate your concerns for

t he maj or project?

It would help to alleviate concerns. One of
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the things we tal ked about in our neeting in
July was concerns | al so have about the diver
dredging and kind of a |longer term nore
consi stent load that's being dispersed into
the water colum. So the jet plowis only
one aspect of the Project that wll be

di spersing sedinent into the water col um.

So what the nodeling doesn't really
address is what the inpacts of that plune
that is being nodel ed, assunmi ng that nodel is
correct, will be on an oyster form So, just
ki nd of nunbers and duration of the plune, we
haven't seen that type of plunme before, |
don't think, froma concentrated sedi ment
di spersal event. So there's just a |ot of
uncertainty in terns of how the oysters wl|l
respond fromkind of a oyster quality
perspective over the short term and how t hey
Wil respond to being confined to our gear
over the long term
So it's your opinion that the diver
hand-jetting operation will create nore
sedi rent than the jet plow dredgi ng?

No, not that it will create nore, but it wll
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be a nore sustained period of turbidity. And
how that turbidity could affect the oysters
is an unknown, but it's a concern that I
have.
What do you nean when you say "nore
sustained"? | nean, it's a relatively short
| ength on both -- well, you would only be
affected by that which occurs on the western
end; correct?
I'"mnot sure that's correct. | think that
plume -- | think the diver dredging occurs
over the course of weeks. And a steady plune
of sedi nent could nmake the entire bay nore
t ur bi d.
Ckay. How do you actually -- what's the
operation? How do you cl ean the beds?
So in the cage culture -- the oysters that
are planted on the bottom we don't touch at
all until we harvest them So there's no
cl eaning i nvol ved there once they're spread
on the bottom at about 1 inch in size.

The cage-grown oysters are noved to
deeper water in the winter for the wi nter

nonths. And as we're noving themin the
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spring fromthe deeper water to shall ower
water, we're cleaning the nud out of the

cages with utility punps, w th gas-powered

punps.
So, like flushing water over thenf
Exactly.

Is that -- okay. And you have to conduct

that routinely after storm events?

Once a year.

Ch, just once a year?

Yeah, once a year. Yeah. So that sedi nment
just accunul ates over the wi nter nonths
because there's nore natural sedi nent
occurring in the water colunmm and because the
oysters are dornmant. So once we clean them
out in the spring, the oysters are punping
again, the water colum is less turbid. So
t hat mud doesn't accunulate until we nove

them to deeper water again the foll ow ng

fall.

Ckay. | believe you testified that there
was -- that related to certain events that
you had -- | think you expressed it as 1 in

100 or, you know, roughly 1 percent --
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A Ri ght.

Q -- nortality, was that related to bacteria or
sedi nentati on?

A That's the natural sedinment |oad during the

w nter nonths.

Q Nat ur al sedi ment | oad?
A Yes.
Q Ckay. Do you maintain any records that would

help to establish a baseline, so that if you
experienced significantly greater

sedi rentation and it went up to 10 percent or
sonet hing, | nean do you have records that
woul d establish a baseline?

A Unfortunately, | don't have those records.
It's all just recollection and i nformal
observati ons.

Q Ckay. Thank you very mnuch.

PRESI DI NG OFFI CER WEATHERSBY: M.
Schmi dt .

QUESTI ONS BY MR SCHM DT

Q Good norning. Couple of questions.

The additional 9 acres that you expanded
your farm it there a potential that you

coul d nove your crop into that area and get
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it out, conpletely out of the zone of

I nfl uence?

So those areas are actually closer to the
zone of influence. One of those areas is
closer to the zone of influence, and one of
the areas is equidistant fromthe cable

Cr ossi ng.

Ckay. Thank you.

Let's see. W tal ked about assessnent
of inpacts, and | wanted to just nmake sure |
was clear on sonething. Have you discussed
setting up the additional testing | ocation
w th Eversource?

It was nentioned, but not part of the
proposed mtigation activities.

Ckay. And you tal ked about the sedi nent
bui | dup over the wi nter just being

approximately an eighth of an inch, realizing

you haven't neasured it. Do you have any
sense of what a maxi num -- what an oyster
coul d survive, |ike how deep? We know t hey

can get beyond the eighth of an inch.
Yeah. Unfortunately, no. A lot of that

depends on how quickly the oysters start
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punpi ng, how | arge they are. Presumably a
| arger oyster could survive a greater
sediment load. And as far as | know, there's
nothing in the literature that sets sedi nent
accumul ati on threshol ds because each farm and
sedi nent type and grain size are just so
different, it'd be very difficult to narrow
t hat down.
MR FI TZGERALD: Can | foll owup on
that for a second?
MR SCHM DT: Absol utely.
QUESTI ONS BY MR FI TZGERALD:
Q You said that you routinely get a dusting, an

eighth of an inch or whatever.

A Ri ght.
Q When | arger accunul ati ons occur and there is
a significant inpact, what's the -- is that

just because there's too nuch sedinent, or is
It because the sedi nent, you know, becones
"anoxic" | think it was referred to?

A Yup, there are two things that coul d happen.
The first is there's so nmuch sedi nent built
up, that the oysters that are breathing, that

are aspiring, actually suck all of the oxygen
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out of that sedinent, and it causes a buil dup
of sulfer that's toxic to the oysters. So if
| see a cage, for exanple, that has too nuch
sedinent init, | can snell that sulfer or
rotten egg snell, and | know I'm going to
find |lots of dead oysters.

The other thing that could happen is
that it limts the access of the oysters to
t he water colum, which is their food source.
So over tine the oysters could actually
starve if they don't have access to the
phyt opl ankton in the water col umm.
And when you have that 1 in 100 event or
what ever, it seens strange that 99 woul d be
okay and one woul d be affected. Do you see
sonmething different? Do you see | arger
amounts of sedinent in that cage, or it's
just --
Not necessarily. The difference we see is
the discoloration of the sedinment. It wll
go from brown, which is oxygenated sedi nent,
to black, which is anoxic sedinent. So we
know ri ght away. W can snell the

di ff erence. But what it tells me, that it's
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one out of a hundred and that we're not
seeing it in the neighboring cages is that
we're right on the threshold. W're right on
ki nd of the tipping point of where those
cages can go anoxi c.

Q Ckay. Thank you.

A Thanks.

QUESTI ONS BY MR. SCHM DT (CONT' D) :

Q One final thing. Going back to the potenti al
for relocation. |I'mnot even sure if this is
an option. But how long would it take you to
nove all of your cages?

A It takes nme several nonths to nove all of ny
gear from shall ow water to deep water in the
fall if I were to renove everything. | have
about 350 cages. Typically we like to do
that at low tide so that we know exactly
where we're dropping things. And the weather
this tinme of year is just so spotty with high
w nds. So, for exanple, we haven't been able
to nove anything over the |ast three days
because we've had wi nds in excess of 30 mles
per hour. So that gets back to ny concern

over kind of the followup cleaning of the
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cages, which will take weeks, if not | onger.
And the weather this tinme of year is just so
unpr edi ctabl e and so much harsher than the
sumrer nonths, that there's sone major

| ogi stical changes to both noving and

cl eani ng cages.

Ckay. So if you -- you indicated at

50 degrees is when they go into dornancy,

r oughl y?

Correct.

I's that when you begin to nove your cages?
We actually begin to nove themearlier
because we -- the w ndow cl oses rapidly once
the water gets down to 50 degrees. That
typically happens right at the end of the
OCctober. And | try to start noving cages

| ate Septenber, early October, because it

t akes so | ong.

So do you ever -- when's the |atest that

you' ve noved cages, just out of curiosity?
January, just because | get so far behind. |
| i ke to have everything noved by the end of
t he cal endar year because typically January

and February are the icy nonths. Last year,
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you nmay recall, we had frigid tenperatures
ri ght around Christmas that kind of caught us
off guard and resulted in sone nortality.
But I |ike to have nost of ny gear noved by
Thanksgi vi ng.
Ckay. Al right. Thank you very much.
MR SCHM DT: That's all | have.
PRESI DI NG OFFI CER WEATHERSBY: O her

questions? Director Mizzey.

QUESTI ONS BY DI R MJZZEY:

Q
A.

Q

Good nor ni ng.

Good nor ni ng.

Just sone foll owup questions regardi ng those
| ogi stical challenges that you nentioned.

So you begi n noving your cages to their
wi nter |ocation | ate Septenber through the
end of the year-ish, dependi ng on weat her.

R ght.

At that time, do you typically clean the
cages as well?

Typically we don't really need to clean the
cages at that tine because the oysters are
just kind of entering that dormancy peri od.

So until they hit that nmark, they're cl eaning
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the cages on their owmn. So | typically pop
them up onto a boat and | just nove them

w t hout cl eaning them

And when you nove them that's within your
4-1/ 2-acre active area?

That's correct. Well, it's wthin those
three |icensed | ocations, and each of those
are 4-1/2 acres.

So if this project does receive a certificate
and plans on doing the jet plow ng Septenber
and Cctober-ish, is there -- will that change

where you nove things or when or how?

It won't. It won't change where | nove
t hi ngs because | just have a very limted
amount of deep water space that | can use.

So | use pretty nmuch every inch of that to
host ny cages for the w nter.

Is that closer to the project area or --
It's not. It's an east-west nove, not a
nort h-sout h nove.

Ckay. Do you have any concerns about

cl eaning the cages, potentially cleaning the
cages in the fall, whether that would in any

way endanger the oysters if it's not
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sonet hing you typically do?

Yes. So the way | envision it is there's two
ways we can clean those cages. One way woul d
be to lift all the cages up out of the deep
wat er once they're there and cl ean them
which is problemati c because, as we've

di scussed, bad weat her and high winds, it's
very hard to drop cages in the right place

i n bad weat her.

And you'd been doing it twice then it sounds
i ke.

Yes. Yup. If we wait until after the

Proj ect period, we'd be noving the cages

tw ce.

The other way | envision we can clean
themis to actually put divers in the water
and use underwater punps to kind of flush the
oysters out. That woul d be unprecedent ed.

' mnot sure what inpact -- | suspect that
that would be fine for the oysters, but I'm
not sure what inpact they would have on
oysters, just kind of nechanical stress on

t he oysters during the dormancy period when

they're nore sensitive. The mmjor issue that
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| see with that, again, is weather, is
putting divers in the water when the water is
really cold and the weat her is bad.

How deep are the cages suspended?

During the winter nonths, we try to get

5 feet of water over the cages at nmean | ow
tide. So, lowtide, they're 5 feet deep; at
high tide, they're 15 to 20 feet deep.

Do you see any other |ogistical challenges to
t he solutions that the Applicant presented in
its nore recent letter to you?

The chal l enges with the cold storage option
relates, one, to the shelf life of the
oysters. | can really only store oysters for
about a week or less before | sell them The
ot her challenge is that those cold storage
units actually need to be inspected and
permtted by the D vision of Health and Human
Services. So it's not just a nmatter of
bringing in a portable refrigeration unit.
It's one that has to be there in tinme to be

i nspected and approved by the state before |
can store oysters there.

Do you have any idea how | ong that process
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typically takes?
It probably wouldn't take too | ong. Maybe
four to six weeks, | woul d guess.
So there is sone planning invol ved.
There i s sone planning invol ved, yes.
Ckay. And just let nme check ny notes. |
t hought | had one ot her question.

There was di scussion about turbidity
| evel s and that those will be actively
nmoni tored during the jet plow, both trial and
the actual |aying of cable, and that if
certain turbidity | evels were exceeded,
changes woul d be nade to the process.
R ght.
Do you know if the criteria for those
turbidity levels are based on what you have
found to be appropriate for oysters, or is
there other criteria that's being used that
woul d be hel pful to your oyster concerns?
Right. So those are -- those turbidity
standards are national water quality
standards that aren't based around how t hey
I npact oysters necessarily. So those are

points in tinme when those sanpl es are being
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taken and don't really address long-term
accunul ati on or exposure to sedinents. So it
really is nore about duration, currents and
how |l ong that plume is sitting over our farm
that will drive how i npacted both the neat
quality of our oysters are and kind of
| onger-termnortality issues.

Q VWhich in turn relate to your concerns for

your custoner base and that type of thing.

A. Correct.

Q Ckay. Thank you.

DR MJZZEY: That's all | have.

PRESI DI NG OFFI CER WEATHERSBY:  Any
Comm ttee nenbers have additional questions?
M . Schul ock.

QUESTI ONS BY MR SCHULOCK:

Q I know in your prefiled direct testinony you
talked a little bit about the cost that this
could i npose on you. But if you could, could
you describe to nme as what you see as the
best - case scenario going forward, if the
Proj ect is approved, for your business, what
it would involve and how much of a cost that

woul d i npose on you, and what you view as the
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wor st - case scenari o that could possibly
happen to you and your business and the
financial cost of that. Your best estinate
at this point.

Yeah. | think the best-case scenario is that
we have a very short-termclosure during the
Project period. And so the cost wll be, you
know, mninmal, a few weeks of sales, you
know, resulting in $10- or $15, 000 of |osses
during the suspended sal es peri od.

Putting a dollar figure on the
Wor st - case scenari o, | nean the worst-case
scenario is that | | ose a | arge percentage of
ny crop. Not only ny crop, but ny custoner
base. | have about a mllion and a quarter
toamllion and a half oysters on the farm
ri ght now, and I would have to do sone
| onger-termmath to give you a dollar figure
of what those are valued at.

Actually, in ny response -- | can't
remenber if it was ny prefiled testinony or a
response to a data request -- the USDA has
doll ar values for their crop insurance

programthat they assign to oysters in each
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year class. So those could be used to

cal cul ate a value on the crop, and then, you
know, we'd have to add | oss of |onger-term
revenue on top of that.

So as | renenber fromyour prefiled direct,
you did do sone of those cal cul ations for the
| oss of the crop.

Ri ght.

But | didn't see -- | don't renenber a
calculation for the | oss of business
foll ow ng that.

R ght.

Ckay. And you don't have to estimate that
for us here now.

It would be hard to estimate that right now
And then your cost estinmates that you' ve

gi ven, do those include the cost to you and
your business of taking reasonable protective
nmeasur es?

No. | have not made those cal cul ati ons
either. You know, one of ny concerns about
mtigation options is that it's going to be
very hard for soneone else to actually

performthe mtigation neasures of cleaning
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t he cages, because | have a boat that has a
crane that's set up for lifting cages of ny
size, and it's not just a matter of going out
and hiring a consultant who can do that
cleaning. 1It's going to be ne that does that
cleaning. So, ne and the crew -- well, ny
crew over the course of a couple nonths. So
t hose costs could be cal cul ated, but I
haven't done them yet.

Q Thank you.

QUESTI ONS BY PRESI DI NG OFFI CER WEATHERSBY:

Q One of ny questions was when you cl ean the
cages or when you nove the cages, this is all
done by you and sone fol ks that work for you?

A. That's correct.

Q Are there people available -- so if we wanted
to give you help, say to nove them qui cker or
in a shorter duration of tinme, or cleaning,
are there people wwth the expertise avail abl e
t hat could cone and assist?

A It's very hard to find people that know how
to do this because it's such a niche
practice. There aren't too many people with

experience in oyster farmng or cage culture
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that are actually available to cone out and
assist. So ny feeling is that if we go the
pi cki ng up the cages and cl eani ng them route,
it's going to fall to ne because | have the
equi pnmrent and t he experience of doing it. |If
it's divers that we're putting in the water,
then there are probably nore options.

And just getting back to the cost inpacts to
your business. It sounds like there's sone

| i kel i hood of sonme nortality, but it seens to
me that sort of big or nore likely risk is

t he suspension of the harvesting. |Is that --
do you agree with that?

| think the risks to both are significant.

We know that there will be sonme suspensi on of
sal es because there will be a sanpling period
associated with the cable crossing. That's
ny under st andi ng based on i nfor nal
conversations |I've had wwth DES. So we know
there will be at | east be a few days of
closure to confirmthat the Project is not
exceedi ng fecal coliform standards or
resulting in the exceedence of fecal coliform

st andar ds.
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So when there's a suspension of harvesting
and a suspension of your sales, whether it's
due to bacteria or processing the sedi nent,
getting the "grittiness" out as you descri bed

it, the punping --

Yup.

-- It's a suspension. | nean, the oysters
are still alive.

Correct.

You can still harvest them eventually.

Ri ght.

It's just a delay. And so you spoke about
that you may | ose sone custoners because you
can't deliver the product on tine.

Ri ght.

But since you can eventually sell these
still, they're still alive, are there other

I mpacts in having a del ay?

No, it's nore -- it's losing sales for that
week. So, you know, just |ike a conpany
that's manufacturing a product, | can't

necessarily sell an oyster just because |
have it. | have to neet denand that's there.

So if I lose a week of sales, even though I
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still have that inventory, that week of sales

Is |lost.

So the next week you can't sell tw ce --

No.

-- as many to nake up for it.

That's correct.

Because there's only so nuch denand from

presunmabl y, restaurants.

Right. | can encourage ny friends to go to

t hose restaurants, but | can't guarantee that

I'"ll be able to sell nore the foll ow ng week.
Typically what | see after a rainfal

closure is alag in sales. | don't

necessarily | ose the custoner. But what

happens is, is that customer will have to

scanble to stock up on other oysters that

will then be there until they're gone. So

just because we're reopening and I go back to

ny custonmer and | say, hey, we're open again,

| have this inventory, they may say, well,

we're still clearing out what we bought

during your closure period, so catch up with

us next week, or we'll do a reduced anmount

with you this week.
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Ckay. Thank you.
PRESI DI NG OFFI CER VWEATHERSBY: M.
Vay .

QUESTI ONS BY MR WAY:

Q

Good norning, M. Baker. And | apol ogize for
not being here earlier. | was interested in
hearing your testinony. |'ve read your

prefiled. Just a couple questions. And I
apol ogi ze if you brought this up during the
di scussi ons this norning.

Sure.

In your prefiled, because | was interested in
| ooki ng at the value of your crops and | was
| ooking at the NAP table, | noticed that
there was a little bit of discrepancy in the
val ue per oyster, dollar val ue per oyster,
between '15 and '16 and then '16 and '17. So
I think "15 it was |i ke 390,000, and then the
value in '16 was 260, 000. Because that's
real noney to you.

Ri ght.

And can | assume '17 is .13 per oyster
because you're in the m d-season of

reporting?
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Those oysters are of a | ower val ue because
they're small. Sinply because they're
smaller. So that's the newest year class and
the snmaller oysters. So that's how t hat

val ue is assigned. Does that answer your
question?

| think so. And so when | go from .65 to .52
as the value, how does that -- how do they
cal cul ate that difference?

It's just the size of the oyster.

Just the size?

Their assunption is that a | arger oyster is
nore val uable, which is not always correct.
But they assign val ues based purely on size.
Ckay. And these are what you would use. So
when you responded to M. Schul ock and you
said the worst-case scenario is a |arge
percentage of ny crop and crop val ue, you'd
be going to these val ues here; would you not?
That's the best way | can see to assess
value. And it seens to be pretty wel
accepted. So, yes.

I 1 magi ne you probably tal ked about this, but

tell ne alittle bit. | think I know who
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your custoner, your typical custoner is, but
| don't want to assune that. Wat is your
custoner footprint? 1Is it nostly | ocal
restaurants? Are you doing any, |ike, for
exanpl e, national sales, overseas sal es?
Yeah, so this year | changed ny busi ness
nodel a little bit. | was selling
exclusively through distributors in 2017.
This year | sold everything direct. So | had
about 15 restaurants and snmall seaf ood
retailers as a custoner base. And the

geogr aphi ¢ range was from Boston to Portl and,
Mai ne.

And | inmagine there's no contract there.

It's as needed?

That's right.

That's probably not typical to do in your
busi ness, | woul d i magi ne.

No. It's a very informal kind of a process.

It's a text nessage saying this is your

typi cal delivery day and what can | get you
and hope that they've been busy enough to
order a bunch of oysters.

And your business nodel, in terns of planning
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for the future, does this project inpact that
busi ness nodel ? Let's say, for exanple, you
deci ded next year we're going to go into this
mar ket. Does this inpact that or not inpact?
Only if it conmes to limting ny inventory of
oysters. The different markets are all about
the inventory you have and the quality of
your oysters. So if there are short-term
changes in the quality of ny oysters, that
probably will not change the markets |'m abl e
to reach. The response across the board
woul d be pretty uniform

And given the nature of your custoner, if you
| ose a custoner for whatever reason, how
conpetitive is the market? How easy is it to
get that custoner back?

It has changed dramatically over the | ast
five years. Wiwen | first started selling
oysters in probably 2014, as long as | had
them | could nove them But there are so
many new entries into the oyster culture
worl d, that has changed very dramatically
over the last two years. So the markets are

becom ng much nore conpetitive. And if a new
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oyster noves into a whol esal er or restaurant,
the likelihood that you can recapture that
mar ket i s severely di m ni shed.

So, to give you an exanple, | think I
was the third oyster aquaculture license in
Great Bay, and now there are 15 different
conpani es or individuals who are grow ng
oysters in Geat Bay, and probably 25
| i censes because nmany hold nultiple |licenses.
Are you, as a honmeowner on Great Bay, are you
able to grow your own oysters?
| am not a honmeowner on G eat Bay.

No, | know you're not. But |ike a regular
honmeowner, are they allowed to grow their own
oyster?

Only if they're captured by -- there's sone
pr ogr am sponsored by the Nature Conservancy,
for exanple, that's kind of a dockside

grow out, and then those oysters are used for
restoration purposes. But you nust have a
license fromFish & Gane to culture oysters
bef ore you can put anything into the water.
And then before you are able to harvest

anyt hi ng, you have to have another |icense
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fromthe D vision of Health and Human
Services. So the short answer is, no, you
can't just grow dockside oysters for your own
consunpti on.

Q Thank you very nuch.

MR WAY: M. Fitzgerald.
MR FI TZGERALD: Can | foll ow up on
t hat ?

QUESTI ONS BY MR FI TZGERALD:

Q The chart that M. Way referred to, | didn't
quite understand it. Cbviously a very, very
significant difference from 2016 from 2017.
You were, you know, three years prior, 65,

65, 52, which is fine, but then down to 13 --

A. Yeah.

Q -- al though your quantity was significantly
hi gher. What happened in 2017? |'mnot sure
if I mssed that or --

A Wll, let's see. So the quantity in --
you' re tal king about the explanation for the
differences in the quantity of each year
cl ass?

Q Well, not necessarily the quantity, but the

val ue, the NAP val ue that was assi gned.
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Ch, right.

2017 went down to 13 cents. That's, you
know, a huge drop.

It's because those oysters are snall, and

t hey expect many of them not to ever reach
mar ket size. So they're assessing val ue
based on size and the likelihood that it wll
get to narket sone day. And so those 2017,
those are the tiny seed oysters. So they're
not assessing thema very high val ue.

Is that val ue a national val ue nunber

that's --

That is, yup. That's a standard of the
Nat i onal Crop I nsurance Program

I"'mstill having a hard time understandi ng.
Just NAP deci ded, based on sone assessnent,
that oysters nationally were going to be
smaller in 2017? How do they --

Oh, I"'msorry. | understand your question
now. So these nunbers are not the total crop
nunbers for each of those years. They are

t he oysters that are within that year cl ass.
So, these, the nunbers for 2017 -- | see now

why this is confusing -- are the oysters that
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were born in 2017. So the total inventory of
what | have on ny farmis the sum of each of
t hese year cl asses.

Ckay. GCkay. So the 2017 are just younger.
They're just snaller oyster, yes.

Ckay. And at sone point in the future they
w Il become | arger and nore val uabl e.

That's the idea, yes. So at any given tine,
we typically have four overl apping year class
on the farm It takes about three to four
years to go froma seed oyster to a

mar ket - si ze oyster. So we have each of these
year cl asses on our farmright now --

Ckay. That's very hel pful.

-- in addition to 2018s now.

MR VAY: Can | follow on that?

QUESTI ONS BY MR. WAY (CONT' D) :

Q

A
Q

So just to make sure that | understand what
you' re sayi ng, once again, back to M.
Schul ock' s questi on about worst-case
scenari o, we're tal king about the | ast
nunber, the $1 mllion nunber --

Yeah.

-- in terns of you said "a percentage of ny
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crop.” I'massumng it would be evenly

di stributed over those four overl appi ng
years, however you do it.

You nean the | osses?

Yes.

| would expect that smaller oysters are nore
susceptible to | osses from sedi mentati on.
They're nore sensitive. They're packed nore
tightly. They're in containnent devices that
have a smaller nesh size and tend to

accumul ate sedi nent nore officially.

So the | arger percentage would be of the
smal | er oyster popul ati on.

That's what | woul d suspect, yes.

Al right. Thank you.

QUESTI ONS BY MR FI TZGERALD:

Q

And what was it that drove you to change your
busi ness nodel fromworking with distributors
to direct to restaurants?

The biggest driver | think was the risk of
havi ng only one or two custoners. So,
typically, if you're selling to a
distributor, that distributor has its own set

of custoners, and they don't want to buy from
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you and conpete with you at the sane tine.

So, typically, growers that are selling to a
di stributor are only selling to one or two.

If that distributor decides that they |ike
anot her oyster better or there's a shiny, new
oyster on the narket, they can easily cut you
out, and then you're at a loss. So | decided
to, for better or worse, take matters into ny
own hands and di stribute on ny own.

Was that just on a perceived concern, or were
you actually seeing sonething that drove that
change?

Yeah, | was seeing |lots of new oysters com ng
on to the market. And ny distri butor,
because he was starting to buy those new
oysters, was not pronoting mne as heavily as
he had been. And so | kind | saw the
long-termwiting on the wall and made the
change.

And what is it that dictates -- what is a
"shiny new oyster"? Wat are the factors --

| mean, are oysters grown by one conpany --
They can be very different based on how you

grow them You know, so the cage-grown
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oysters | ook very different fromthe
bott om seeded oysters.

But just to give you ny story, |ike |
said, when | started, | was the third
i censed grower in New Hanpshire. And so we
had all this market in New Hanpshire that
doesn't have a New Hanpshire oyster. So when
| first got started, that narket was w de
open. And everyone wants a | ocal oyster. So
it's very easy to nove product. Now I'm
conpeting with 15 other farns that are kind
of starting to cone online over the |ast few
years. So, you know, people like a
hi gh-quality oyster for sure. That's very
i mportant. And you can definitely |ose
custoners if you' re not producing a good
oyster. But an oyster froma new region with
a new nane, you know, is very popular for a
while until there's the next new oyster that
cones along that's interesting and | ocal.
And what dictates the quality of an oyster?
| nean, is it a characteristic taste or --
Yeah, there's quite a few things. The taste

iIs certainly one; the fullness of the neat,
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what we call the quality of the neat, you
know, making sure there's sonething there to
eat. The thickness of the shell is a big
driver for those that are shucking it. They
don't want to shuck a shell that just
crunbles into pieces and the oyster is not
presentable. So it's kind of the | ook, you
know. The neat quality and the taste is kind
of the thing that cones last. But it has to
| ook appealing to custoners and the shuckers,
t he chefs and the shuckers.

Q Thank you.

PRESI DI NG OFFI CER WEATHERSBY: (One

| ast question | think.

QUESTI ONS BY PRESI DI NG OFFI CER WEATHERSBY:

Q M . Baker, does your conpany have crop

i nsur ance?

A Yes, we do. So it's not -- technically, it's

the Non-insured Crop D saster Assistance
Program So it doesn't rise to the | evel of
traditional crop insurance payouts you would
see for corn or soy beans or things |ike
that. So it's actually just kind of a

fail safe type of a crop insurance program
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So before you can even apply to cover your

| osses, you have to denonstrate that you' ve
|l ost as a result of a single event at | east
50 percent of the value of your crop, of your
farm So the bar is very high. And, you
know, it's probably likely that if you're
there, you're kind of done anyway. So |'ve
never qualified to even apply for the -- or
to receive crop insurance because | haven't
had a di saster of that nmagnitude.

So it's unlikely that it would cover any

| osses as a result of this project.

Ch, it definitely wouldn't. It has to be a
weat her-rel ated event that causes the | oss or
some ot her natural disaster.

PRESI DI NG OFFI CER VWEATHERSBY: Does
anybody el se on the Conm ttee have any fi nal
questions? Attorney Dore?

Ckay. Well, thank you for your
t esti nony.

W TNESS BAKER: All right. Thank you.

PRESI DI NG OFFI CER WEATHERSBY: We
appreciate it. You' re excused.

We're going to take a break and be
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back at five m nutes past el even, at which
time we'll hear from M. Lawence, | believe.
Yes, M. Lawence. So we'll reconvene in 15
m nutes. Thank you.
(Recess was taken at 10:51 a.m
and the hearing resuned at 11:10 a.m)
PRESI DI NG OFFI CER WEATHERSBY: We're
ready to resune.
MR. ASLIN. Thank you, Madam Chair.
( WHEREUPON, M CHAEL LAWRENCE was dul y
sworn and cautioned by the Court
Reporter.)
DI RECT EXAM NATI ON

BY MR ASLIN:

Q
A

Q

Good norning, M. Law ence.
Good nor ni ng.
If you could please state your full nane for
the record and tell us where you're enpl oyed.
I''m M chael Lawence. |'m enployed at
M chael Lawr ence & Associ ates.
Ckay. Thank you.

And do you have in front of you your
prefiled testinony whi ch has been nmarked as

Counsel for the Public Exhibit 4 and was
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Q
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filed on July 31st, 2017?

Yes.

And as an attachnment to that was your
aesthetic analysis review report, which is
mar ked as CFP Exhibit 4-A. Do you have that
as wel | ?

Yes, | do.

And do you have any corrections or changes to
that testinony that you'd |li ke to make today?
Yes.

Coul d you tell us what the change is and
point us to the location in the testinony

t hat you're changi ng.

Yes.

On Page 1, Line 8 and 9, | said |l ama
nmenber of the American Society of Landscape
Architects. At the tine that | filed that, |
was not a nenber. M nenbership had | apsed.
And it is now back in. |I'mnow in good
st andi ng agai n.

Ckay. Thank you. And when did you cone back
i nt o good standi ng?

April 2nd of this year.

Ckay. Thank you.
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Any ot her changes or corrections?
No.
And just for the record, that was Page 1 of
your prefiled testinony, which is Counsel for
the Public Exhibit 4; is that right?
I*"'mnot sure | understand the question.
"Il just make a statenent. That was Counsel
for the Public Exhibit 4 that you were
amendi ng.
Ckay.
Ckay. So with that change or correction to
your testinony, do you swear to and adopt
that testinony today as your -- what you
woul d say today if you were asked those sane
questions?
Yes.
Ckay. Thank you.

MR ASLIN:. M. Lawence is available
for cross.
PRESI DI NG OFFI CER VWVEATHERSBY: Ckay.

Thank you. First examner will be Attorney

Pat ch.
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CRCSS- EXAM NATI ON

BY MR PATCH:

Q
A

Q

A
Q

Good norning, M. Law ence.
Good nor ni ng.
My nane is Doug Patch. | represent the Town
of Durham and the University of New
Hanmpshi re.

Are you famliar with the stipul ati ons
t hat Public Counsel and Eversource have filed
with the Conmttee?
I|'"mnot sure that | do know.
Ckay. |I'mgoing to show you a coupl e of
provi sions and ask you a few questions about
t hem
Ckay.
The first one is what's been nmarked as
Exhi bit 184. 1t's the August 15th
stipulation. And there are, | believe, two
paragraphs in this one that pertain to your
area of expertise. And | have them on the
screen, Paragraphs 11 and 12. Do those | ook
famliar to you? Have you | ooked at those?
Let me take a mnute and read them

Sur e.
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(Wtness revi ews docunent.)
I"mfamliar with those two statenents, yes.
And di d they change anything in your
testi nony?

No.

I*'mgoing to show you Exhibit 194, which
bel i eve has a Paragraph 12 that supercedes

t he Paragraph 12 that | just showed you. It
was an anendnent to that Paragraph 12, and
it's alittle bit longer than the other one
was. | don't know if you | ooked at that or
if you want to take a mnute to look at it.
Ckay.

(Wtness revi ews docunent.)
l"mnot famliar exactly with that, but ny
under st andi ng was that that was going to be
descri bed li ke that.

So that one does seemto change your
testinony, if | understand correctly, in
terms of the 13 |ocations at |east; is that
fair to say?

Yes.

And then the other one | want to show you is

Exhi bit 193, which is al so dated
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Septenber 17th. And there are two paragraphs
in there that | believe pertain to your area
of expertise, 32 and 33. Could you take a
| ook at those and let us know if you're
famliar with those.

A Yes.

(Wtness revi ews docunent.)

A |'ve read them

Q Ckay. And other than the change that you
tal ked about with the prior stipulation, the
change to the 13 locations, do these in any
way change your testinony?

A Only that | think this resolves the issue

that | have -- that | had in ny testinony.

Q Al'l of the issues?

A Yes, | believe so.

Q Ckay. Wll, 1'd like to wal k through that a
little bit with you. But | want to start by
aski ng you about Paragraph 33. It refers to
"planting plans.” What do you antici pate
seeing in those, and what will the residents
antici pate -- should they antici pate seeing
in those planting plans?

A I think planting helps to screen the corridor
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and the new structures in the corridor from
the right-of-ways, fromwhere the roads pass
t hrough the right-of-ways, or where there's
pedestri an crossi ngs under the right-of-ways.
In your prefiled testinony, and |I' m | ooki ng
at CFP 4, Page 2, you concluded that at
certain | ocations at road crossings and
across portions of the UNH canpus, the
Project will be highly visible. That was
what you had in your testinony; correct?
Correct.

And so wth these planting plans, won't the
Project still be highly visible at | east for
sone period of tine?

Yes.

Appr oxi mately how | ong woul d you guess it
woul d still be highly visible?

I think it nay al ways be highly visible.

And that's different than what's there now
Yes.

And when you say "highly visible," you nean
conpared to what's there now.

Correct.

And you cited the conbi nati on of
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significantly taller structures. You said
doubl e or triple the height of existing
structures and substantial tree renoval to
the full width of the ROWand said it woul d
dramati cally change the visual character and
decrease the aesthetic quality of those

| ocations; correct?

Correct.

And so this stipulation won't change that,

will it?
VWll, | think it will offer sone mtigation
to that.

But over a period of tinme, presunably, and
will never totally mtigate it.

That's correct.

Part of your assessnent, Exhibit 4,

el ectronic Page 10 -- actually, | think I may
have the wong el ectronic page. But naybe
you can help ne. Part of your assessnent

i ncluded a review of the inpacts on the
Little Bay shoreline; is that fair to say?
Yes.

Have you seen M. Raphael's suppl enent al

testinony that was filed in July of this
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year ?

Yes.

And | want to show you a section of that. |
believe it's electroni c Page 24 of

Exhi bit 142. This was attached to his

July 2018 testinony. And on this page
there's a picture of Little Bay. And in the
| ower right-hand corner, it's alittle bit
hard to read, but there's a narrative that
contains the following statenent. It says,
"The purpose of this exhibit is to
denonstrate that the existing devel opnent and
specific structures along and near to the
shoreline create a visual pattern that w il
not be underm ned or altered by the
visibility of a short section of concrete
matting as proposed in this section.” D d I
read that correctly?

| believe so.

Are you famliar wth the anbunt of concrete
matting that's planned for Little Bay?

|'"ve read the dinensions of it and, | can't
recall exactly what those di nensions are

right at this mnute.
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Woul d you agree that the existing devel opnent
and specific structures along and near that
shoreline create a visual pattern that wll
not be underm ned by the concrete nmatting?
Yes.

Do you agree wth that statenent?

| do.

You do? Ckay. Have you ever | ooked at
concrete mats before?

No, | haven't.

And what did you do in this, as part of your
work on this particular project, to review
concrete mats and vi sual i npacts?

Real |y | ooked at the photo sinulations that
Davi d Raphael prepar ed.

So that's all that you did was to | ook at

t hose photo sinul ati ons?

R ght.

Now, the photo simulations that he provides
are basically pictures of Little Bay that
appear to be taken fromthe boat. And I
think, as he said, it's about hal fway across
t he bay. Does that sound right to you?

That sounds ri ght.
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And on this particular page in the -- again,
it's kind of small printing. But in the

| ower right-hand corner there is a narrative
t hat says that existing elenments provide a

vi sual pattern which can readily accommbdat e
the proposed mats and their limted
visibility. And he then says that the actual
area of visible mats will be limted to an
expanse of approximately 24 to 28 feet w de
and 34 feet | ong.

Now, based on your prior answer, do |
assune that you agree with that statenent as
wel | ?

Yes.

And he said the mats will be, quote, unquote,
an unobtrusive elenment. Do you agree with

t hat ?

Yes.

And it's based on this photograph taken from
essentially nmore than -- | think the total

wi dth of the bay at that point is about, I
think, over a mle. So this photograph
presumably was taken from about 2600 feet

away from the Durham shoreline; correct?
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Yes.

And so based on that photograph, you think
it's quote, unquote, and unobtrusive el enent;
is that fair to say?

Yes.

But there are no other sinulations that
you're aware of, and you didn't look at it
from any ot her angl es ot her than what he
provided here; is that fair to say?

Yes. And | think ny understandi ng of what he
descri bed as kind of the weathering of this
over tine, that it would end up being simlar
in color, simlar in texture to the exposed
rock around it.

Ckay. So you took that at face val ue,
essentially.

| did.

I*'mgoing to show you what's been nmarked as
Exhibit 186, and | believe it's electronic
Page 6, which | was already on. And at the
bottom of that, and this is very fine print,
it says that it represents the proposed
concrete mattresses w thout any col or

tinting. 1Is that correct?
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Yes.

And then if you | ook further down, | think

t he next page, it says with color tinting;
correct?

Yes.

So what's your understandi ng of what col or
tinting is used or was used in those photo

si mul ati ons?

Wll, I"'mfamliar with color tinting. It's
ki nd of a pignent added to the concrete to
darken it, or you can color it various shades
of orange and reds and grays. So |I'm
famliar wth that.

Ckay. And what's your understandi ng of what
col or woul d be used here?

I would assune it's a dark gray.

Ckay. |Is there anything -- and if you're
famliar with tinting of concrete objects,
then howis that tinting done? Do you know?
Is it paint? Is it sone other chem cal? How
Is that done?

There are a couple different ways. The ideal
way for this concrete would be for the

pignent to be mxed in while the concrete is

105

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LAWRENCE]

being rotated in the truck or m xed so that
it's the entire batch of concrete.

And are you aware of any side effects to
using that, particularly if it's used in
water? Any chem cals that could be rel eased
into the water or anything of that? |Is that
sonet hi ng you | ooked at?

I haven't | ooked at it.

I want to show you Counsel for the Public
Exhi bit 17, which are, as | understand it,
phot ographs of Little Bay at |ow tide, and
ask you if you have been on Little Bay at | ow
tide. Have you |ooked at Little Bay from
say, the shoreline on either shore?

| have.

And so does this | ook consistent with what
you saw when you | ooked there?

Yes.

And there's a few photographs in here. [|I'm
just going to kind of scroll through. For
exanpl e, that one, obviously at |ow tide
there's a fair anount of tidal flat exposed;
correct?

Yes.
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And what is your understanding in terms of
what sonebody who is standing on the shore
woul d see if the concrete mattresses are put
in as described by the Applicant?

My understanding is they would see nore of a
flat surface than this pitted or sort of

I nterrupted surface.

And so at least until -- whether they're
tinted or not obviously would have sone
beari ng I guess on what they woul d see.

Al t hough they would still see the mattresses,
regardl ess of the color; correct?

Yes.

Now, in exhibit -- | want to ask you to al so
| ook at Dur ham Resi dents Exhi bit 8,

el ectronic Pages 3, 4 and 6. [|'Ill scroll

t hrough them These are photographs of the
Dur ham and New ngton sides of Little Bay at
low tide. And obviously in this particul ar
one that | have up on the screen, sonebody
has attenpted to put into the picture a
simul ati on of what the concrete mattresses
woul d ook like. | nean, do you have any

comments on that? |Is that consistent wth
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what you would think they would | ook |ike or
not ?

Well, this appears to be a synbol to
denonstrate dinension. And | think it would
not be -- it would not stand out in reality
the way this i s depicted.

But they would still be visible in the tidal
flats.

Yes. Yes.

And again, a couple nore pictures of concrete
mattresses, for one thing. This is a picture
that they included of concrete mattresses.

Is that consistent wth what your

understanding is of what concrete mattresses

| ook Ii ke?
No. | imagined a much finer texture from
what | -- the description that | read. |

t hought it was a much finer texture object,

i f you will.

What do you nean by "finer texture"?

Well, this was hard to understand the scale
of this, but this alnost |ooks |like

rect angul ar box blocks. And | was imagining

nore |i ke a woven, finer texture.
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And that was froma narrative description,
but not fromany pictures you saw?

That's correct.

So you fornmed an opi ni on based on sonet hi ng
you read, not any pictures you saw.

Yes.

| want to show you -- | want to go back to

Exhi bit 142, which was M. Raphael's

suppl enental testinony, and on el ectronic
Page 21. On this page, he said that the

vi sual assessnent done by the Applicant

concl uded that the overall visual sensitivity
to change for Little Bay was noderate, and
because it was noderate with regard to

culture and scenic values, it was not

anal yzed further. Do you recall that?

Yes.

Did you agree with that?

No, | didn't agree wth that.

Way not ?

Wll, it seened |ike a very inportant place.

And it seened like to elimnate it, based on
what ny under standi ng was -- was publication

material -- was a little premature and t hat
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it required careful study.

Now, M. Raphael's assessnent concl uded

with -- and this is on, | believe, electronic
Page 23. He concludes that concrete
mattresses will be a very m nor feature of
the | andscape and wll only mninally affect
the viewer's experience of the water, the bay
and the views to the shoreline. Do you agree
with that statement?

| do agree with that statemnent.

What about views fromthe shoreline? That's
a different situation, isn't it?

Yes.

And so do you think it's a very mnor feature
of the | andscape when you're | ooking at | ow
tide fromthe shoreline?

| think it depends on the perspective. And
|*"msure right there at the shoreline, right
where the mat enters the water, it wll
change the character of that particul ar spot.
On Page 4 of your testinony, you said that

M. Raphael produced a detail ed visual
assessnent in which he used an overly

conpl i cat ed met hodol ogy t hat

110

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LAWRENCE]

under -represented sceni c resources and
m ni m zed visual inpacts. That's what you
said in your testinony; correct?

A Yes.

Q Has anything in the stipul ati ons changed t hat
Vi ew?

A No.

Q You said that he failed to identify key
observation points where the Project would be
prom nently visible. Dd you say that in
your testinony?

A | did.

Q Has anything in the stipul ati ons changed
t hat ?

A No.

Q Thank you.

A You' re wel cone.

PRESI DI NG OFFI CER WEATHERSBY:
At t or ney Boeppl e.
MS. BCEPPLE: Thank you, Madam Chair.

QUESTI ONS BY Ms. BOEPPLE:

Q Good nor ni ng.

A. Good nor ni ng.

Q M. Lawence, ny nane is Elizabeth Boeppl e,
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and | represent the Town of New ngton.
Fortunately, Attorney Patch covered sone

of nmy questions, so | think I'll take a

little less time than | esti nat ed.

Ckay.

So do | understand, generally speaking, that

your testinony represents that you revi ewed

the Applicant's aesthetic w tness's visual

i npact assessnent for conpleteness of its

i dentification of scenic resources?

Yes.

And you also reviewed it for the overal

aesthetic inpact that the Project would have;

Is that correct?

Yes.

Thank you. And in your prefiled testinony,

whi ch was Counsel for the Public's Exhibit 4,

you stated that you included those 13

addi tional |ocations that were not included

in the LandWirks vi sual inpact assessnent;

correct?

Correct.

Excuse ne. And could | assune that you al so

read M. Raphael's supplenental prefiled
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testi nony where he critiqued your pointing
out those additional 13 | ocations?

Yes, | did.

Ckay. Thank you. And as Attorney Patch was
asking you just a few m nutes ago, the
Applicant has agreed to certain conditions

t hat presumably woul d address your concerns
related to those 13 locations; is that
correct?

Yes.

Ckay. So do | understand that those neasures
woul d be planting plans to mtigate the
effects on those | ocations?

Yes.

Ckay. So we have up on the screen a portion
of your report. And this is Counsel for the
Public's Exhibit 4-A. And |I'm show ng you
the first two pages that show Fox Poi nt Road
crossing in New ngton; is that correct?

Yes.

And the photo on the left, can you tell us
what that represents?

Yes. That's on the far eastern end of Fox

Poi nt Road where there's a cul -de-sac and
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| ooks |i ke a bike path going into the woods.
So in looking at that, | was inagining -- |
never saw anybody bi ki ng, but | was i magi ni ng
t hat people nmust be biking in this direction
and that Fox Point Road had kind of a slower
travel speed on it, and therefore people were
traveling a little nore slowy and they were
enj oyi ng bei ng out doors.

And in that enjoynent, you envisioned the

i mpact it would have on the increased pole
hei ghts and the w deni ng of the right-of-way;
Is that correct?

That's correct.

Now, the next page in this sane exhibit shows
a di agram and i ndi cates areas where there
woul d be sone clearing. Do you see where it
says "existing 60 to 70-foot oaks."

Yes.

And you had a specific concern about that; is
t hat correct?

Yes.

And what was that concern?

That the character of the crossing today is,

with the conbination of the | ower poles and
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that foliage extending into the right-of-way,
Is not a great interruption in the passage of
peopl e on Fox Point Road, and that once
that's renpved, that's going to open that up
and it's going to split the -- the definition
of the word "fragnentation.” |It's going to
fragment the | andscape side to side in that
ar ea.

So | understand that as a visual inpact
concern. How would a planting plan provide
adequate mtigation for that kind of change?
Well, it probably is never going to
conpletely aneliorate the loss, but it's at

| east an attenpt to hel p people keep their
attenti on focused on sonething on the ground
and ki nd of conpete, at | east conpete with
all of the other things that are going on in
t he new proposal .

So it's a distraction nethod; is that fair to
say?

| think it's fair to say it's mtigation.

But, again, | think there's going to be a

| oss there that probably can't be conpletely

heal ed.
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Simlar question. 1Is there a way with the

pl anting plan to screen an 84-foot-tall pole?
No.

And what about -- |I'mgoing to show you

anot her picture that's part of your Fox Point
Road review. You see the corridor here?

Yes.

And what kind of a planting plan woul d screen
the kind of inpact that this |arge project
woul d have on this?

Again, the idea being to block the view down
the corridor is the -- would be the strategy.
But as you look in this photograph, would it
be fair to say that there's sonethi ng about

t he character of this that is part of the
Newi ngt on | andscape?

Yes.

And so would mtigation to bl ock that
actually be protecting one of the resources
that are inportant to New ngton?

I think given the scale of the Project, this
is not -- you know, we're not able to
actually maintain that character at that

point. There's going to be sone | oss of
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character. And the mtigation planis really
to say we're going to try to stemthe |oss.
So as part of the problem would it be fair
to say that there's a character that is going
to be i npacted?
Yes.
Ckay. The Applicant's aesthetics and
hi storic wtnesses both nade statenents in
their prefiled testinony. D d you review
both of their testinonies?
I think just the | andscape piece --
Ckay.
-- the aesthetic piece.
Ckay. | wll just focus on his testinony
t hen.

So, for exanple, in M. Raphael's
suppl enental testinony, which is Applicant's
Exhi bit 142, | believe, on Page 7 -- let ne
get there -- Lines 8 through 11, not the
hi ghl i ghted secti on, but the next paragraph,
Li ne 14, where he states, "In ny professional
opinion, | do not think that additiona
pl anting pl ans are necessary to avoid adverse

effects on road crossi ngs because for the
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nost part the road crossings are
pre-existing.” And then he goes on and tal ks
about the views are not scenic resources, et
cetera. Do you see that?

Yes.

Ckay. Do you agree, in your professional
opinion, that a transm ssion |line has the
sane visual inpact as a distribution |ine?
No, | di sagree.

And what's the difference?

The scale. And again, the fact that that
distribution |line over the course of tine,

| ots of things have grown up in that
right-of-way. So that right-of-way corridor
is not just a sharp edge, but it's nmuch nore
soft, nmuch nore organic, | guess you' d say
much easier on the eyes.

So | would also like to draw your attention
to New ngton's Exhibit 1-6. Are you famliar
with New ngton's exhibits? D d you review
any of those?

| did not.

Ckay. So l'd like to just orient you a

little bit. This is a portion of New ngton's
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Master Plan. And this is their section of
their Master Plan that is Recomendati ons.
And you see the highlighted area. Could you
read that for us, please.

Hrm hmm  Under Roads, "The scenic road

ordi nance regul ates activities affecting
trees and stone walls in the vicinity of

t own- owned roads. The historic character of
Newi ngton's rural roads should be respected.
Work near these roadways should be carefully
nmoni tored, and this section of the ordinance
shoul d be strictly enforced.”

So would you say that that's a pretty strong
st at ement about New ngton's concern about

i mpacts on its rural roads and suburban
areas?

Yes.

And i n your professional opinion, would you
say that what is being proposed, in ternms of
mtigation neasures of planting plans and
screenings, wll adequately address these

ki nds of concerns?

All | can say is it's noving in the right

direction. | guess that's ny answer.
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Does it go far enough?

I think that there's going to be a net | oss,
you know, in this project in some of those
spot s.

The Applicant's aesthetics expert also tal ked
about specific roads in Newi ngton. One of
themwas Ninble H Il Road. Are you famliar
with Nnble H Il Road?

Yes.

And on Page 4, let's see, of M. Raphael's
prefiled testinony, can you see the

hi ghl i ghted section there --

Yes.

-- where he says, "Ninble H Il Road has sone
pl easant scenery and historic buildings, but
it is not a unique road and does not possess
| ong, distant views or outstandi ng scenery
that draw attention and stand out as a

hi gh-val ue scenic resource.”™ Do you see

t hat ?

| do.

Do you agree that the scenic resource nust be
of a high value to consider whether a project

w || have an unreasonabl e adverse effect on
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it?

MR. NEEDLEMAN: (Obj ection. That
m scharacteri zes the testinony.

MS. BOEPPLE: |I'mjust reading his
testinony further on in M. Raphael's, both in
his prefiled testinony, as well as in his
addendum to his visual inpact assessnent. He
does characterize Ninble Hll Road as basically
just another road. And | don't think that's a
m scharacterization. And | can find the
specific area of that if you'd like.

PRESI DI NG OFFI CER WEATHERSBY:

At t or ney Needl eman.

MR. NEEDLEMVAN. Well, first of all, |
think if you're going to characterize how M.
Raphael characterized Ninble H |l Road, you
shoul d quote the testinony. Second of all, that
was unrelated to ny objection because you
inserted the phrase in relation to "unreasonabl e
adverse effect,” which is not in the testinony.

PRESI DI NG OFFI CER VWEATHERSBY: So |
t hi nk the question was nore hypothetical: Does
it have to be of high value, and not necessarily

referring to M. Raphael's saying that. So |

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LAWRENCE]

think 1'"mgoing to overrul e the objection.
You may answer that question.
MS. BOEPPLE: Thank you.

A Coul d you ask it one nore tine?

BY MR BOEPPLE:

Q Yes. | n your opinion, would a scenic
resource need to be of a high value in order
for -- I've got to find ny question. Does it
have to be of a high value in order for a

proj ect to have an unreasonabl e adverse

ef fect?
A No.
Q Could it be just a scenic resource that m ght

be of value to the town?

A Yes.

Q And based on your know edge of Ninble Hil
Road, woul d you agree that that is an
I mportant resource to the town?

A | woul d agr ee.

Q Ckay. Applicant's Exhibit 193, which you
| ooked at before with Attorney Patch, tal ks
about specific mtigation for aesthetics
specific to the 13 | ocations, including Fox

Poi nt Road crossing; correct?
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Yes.

And there's reference here to planting pl ans
for each | ocation; correct?

Yes.

Further on within this condition where | have
it highlighted, it says that the Applicant
further agrees to provide planting plans to
you, M chael Lawrence, for review and conment
prior to finalizing the planting plans for
each | ocation; correct?

Yes.

What is your understanding with respect to
your authority when it cones to the revi ew of
t hese pl ans?

| actually ama little unclear as to exactly
what ny authority is. M understanding is
they're going to submt themto ne and I'm
going to comrent, but I'mnot quite sure what
happens after that.

For exanple, if the plan did not provide
adequat e screening, you could comrent, but
that wouldn't force the Applicant to do
anything; is that correct?

As | say, | don't -- I'mnot sure. So
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guess maybe | have a hard tine answeri ng.
Based on the | anguage as you read it today,
where they' |l submt it for your review and
comment, would that indicate to you that
you're given sone additional authority?

It would -- it would indicate that | don't
have any authority.

Ckay. And so do you see any | anguage as you
read the conditions that are bei ng proposed
t hat woul d address future problenms? So, for
exanple, if a planting plan was approved and
you did review it, sonehow it met sone kind
of standards that's not been identified

W thin these conditions, but nevertheless it
goes forward, assunming a certificate is
granted, did you see anything in the

condi tions that would provide for failure of
sone of those plantings?

| did not.

And did you see anything that woul d address
not only the failure of the plantings -- so
plants die, right -- or that they didn't
provi de adequate screeni ng, that sone other

measures woul d be i npl enented? Do you see
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anything in the conditions as they're
presented that woul d address that?
No.

Thank you.

' mgoing to ask you to take a | ook at
anot her section of New ngton's Master Pl an
whi ch you probably al so have not seen. But
it's been submtted as New ngton 1-4. And
this is the section captioned "Utility
Easenents.” And I'd like to ask you to read
this section that's highlighted, the first
par agr aph, pl ease.

Hrm hnm " The proposed installation of an
electric transm ssion |line between the
Gundal ow Landi ng nei ghbor hood, through the
Frink Farm heritage site, the Hannah Lane
nei ghbor hood, and conti nui ng t hrough the Fox
Poi nt Road nei ghbor hood towards the Spaul di ng
Tur npi ke, would interject a significant

vi sual blight upon New ngton's snall
residential district. Such a transm ssion

| i ne devel opnent with utility towers at

hei ghts from 65 to 90 feet or higher would

have consi derabl e negative view inpacts from
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many honmes and upon the vi ewshed of the
Town's historic district."

I n your discussions and in your review of the
pr oposed condi ti ons and addressing the issues
with the 13 |l ocations and proposed pl anting
pl ans, do you see anything in those proposed
conditions that woul d address this concern of
the Town' s?

Well, certainly through the Frink Farm the
fact that the line is being buried certainly
addresses that. And certainly at Fox Poi nt
Road, as | said, there's going to be a | oss
of sonme of that character. So that's ny
answer .

Ckay. Thank you. Wy don't we read the next
par agr aph, pl ease.

Ckay. "It has been the Town's policy to
require | and devel opers to place their
electric utility service inprovenents in the
residential district underground. This
policy should extend also to electric

transm ssion line inprovenents. It is
strongly recomrended that electric

transm ssion |line inprovenents, if they nust
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pass through Newi ngton from east to west,
that the transm ssion line followthe
approxi mate route used by the PNGIS gas
transm ssion line that skirts the

nort hwest ern boundary of the Pease

Devel opnent Authority. Such utility
infrastructure i nprovenents shoul d be kept at
the very periphery of the residenti al
district, should be placed underground, and
under no circunstances shoul d such

I nprovenments be permtted to be constructed
above ground wthin existing easenents that
bi sect the heart of the residential
district."

So woul d you, fromthat readi ng, based on
your professional experience, interpret or
see that perhaps the Town has anti ci pat ed
that there m ght be sone project that would
cone into New ngton that woul d have a
negati ve i npact on its visual and scenic
resour ces?

Yes.

And woul d you say that they've tried to cone

up with a solution to that?
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Yes.

So i n your professional opinion, given the
limtations of what can be acconplished

t hrough | andscape pl anti ng and scr eeni ng,
woul d you agree that perhaps burying the |ine
t hr oughout New ngton coul d adequat el y address
the negative effects that this project would
have?

Yes.

Thank you.

You' re wel cone.

PRESI DI NG OFFI CER WEATHERSBY: Anyone
here for the Conservati on Law Foundation to ask
questions?

[ No verbal response]

PRESI DI NG OFFI CER VWEATHERSBY: Heari ng
none, we'll nmove to -- is Attorney Brown here or
M. Fitch?

MR, FI TCH:  Coupl e questi ons.

PRESI DI NG OFFI CER VWVEATHERSBY: Ckay.

MR, FITCH  Thank you.

QUESTI ONS BY MR FI TCH:

M. Lawence, ny nanme is Matthew Fitch. ['"'m

part of the Durham Residents | ntervenor
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A
Q

G oup. And | just have a handful of
questions | want to ask you today.

I n | ooki ng at your assessment report
here on Page 21, this is specifically in
reference to the Durham Point crossing in
Durham you have a statenment here that says
that the 100-foot-wide clearing wll expose
the new poles and wires along this section of
t he Proj ect from Durham Poi nt Road.

On Page 23 of the sane report you
reference that the 100-foot cleared zone
offering views of nmultiple poles receding in
t he | andscape agai nst the sky wl|
dramatically alter the existing view | ooking
nort hwest at Dur ham Poi nt Road.

So, woul d you consider, referencing the
eastern portion, which was on Page 21, where
the 100-foot-wi de clearing wll expose new
poles and wres along this section of the
Project, would you consider this also a
dramati ¢ change as you descri bed the
situati on | ooki ng nort hwest?

Yes.

And in your opinion, would you also quantify
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that or describe that as a "material change”
to this area fromthe existing condition?

I woul d.

Woul d you consi der 85- to 90-f oot
transm ssi on poles a visual conplenent to the
rural area in existing condition as this area
stands currently?

Conpl ement ?

A positive visual conpl enent.

No.

From a visual standpoint, would it natter if
the existing distribution |Iine serviced any
of the hones in the area, or in service at
all?

No.

Upon cross-exam nation, M. Raphael nade a
statenent to the effect that, and I'm

par aphrasi ng here, that people rarely
conpl ai n about projects like this after
they're constructed. Do you agree with that
assessnent ?

That's a chall enging one. | think people
notice. | don't know how nmuch they conpl ai n.

| think it depends on who you are and naybe
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how often you go by it and your proximty to
it, what you renmenber fromwhat it used to be
like. | think there are a |lot of different
things. So | would think some people would
conmplain.  You know, | think it inpacts
different people a little bit differently.
Are you famliar with any nechani sm sonmeone
woul d have in New Hanpshire or el sewhere to
formally conplain or officially express

di ssatisfaction with the visual | ook of the
Proj ect after construction?

I*'mnot aware of anything |like that.

Are you famliar with any nechani sm sonmeone
woul d have for recourse of any sort in that
situation as well if they were to express

di ssati sfacti on?

No.

If a town prohibits the installation of
transm ssion towers via their zoning

ordi nances, could one of the reasons they do
t hat be due, in your professional opinion, to
t he i npact on the visual aspect of the area?
Yes.

As | understand fromthe Application and the
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pl ans the Applicant has supplied, the
existing distribution |ines from Durham Poi nt
Road east to the bay will be renpved upon
construction of this project. Wuld that --
woul d those old distribution towers being
renoved and being replaced by the
transm ssion line or transm ssion towers
solely, would that change your opi nion or
assessnent of the visual inpact of that area?
No.
Thank you very nuch for your tine.

MR FITCH That's all | have. Thank
you.

PRESI DI NG OFFI CER WEATHERSBY: Thank
you, M. Fitch.

Wiy don't we hear from Dur ham
H storic Association, M. Mackie.

For pl anni ng purposes, we'l|l
probably hear from Ms. Mackie and Ms. Frink

and then break for | unch.

QUESTI ONS BY Ms. MACKI E:

Hel | o again. Janet Mackie fromthe Durham
Hi storic Associ ati on. | have a few

questi ons.
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As | understand it, you were retained by
t he Counsel for the Public to eval uate
M. Lawence's report. And in doing that --
l'"msorry -- M. Raphael's report. And in
doi ng that, you used the LandWrks report and
t he environnental maps and engi neeri ng pl ans
as a guide. But you didn't go back to square
one and conpile a list of scenic resources;
is that correct?
That's correct.
Ckay. Now, M. Raphael included the
Newi ngton Historic District as a scenic
resource. That was evaluated in his report.
He did not include the Durham Hi storic
District as a scenic resource. |f you were
doing this kind of report, would you have
i ncluded that as a national listed historic
district?
Yes.
Al so, in Durham other historic districts
| i sted on the National Register include the
Wswall Falls H storic District, Smth Chapel
and Wswall Falls mll site. Wuld you have

i ncl ude those as well ?
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A Yes.

Q They were not included in M. Raphael's
report. Also --

MR. NEEDLEMAN: (Objection. That's
testinony, and | don't believe that's accurate.

PRESI DI NG OFFI CER WEATHERSBY:  So
there wasn't a question there to object to, but
it was testinony. So please --

M5. MACKIE: [|'ll rephrase the
question. Thank you.

BY Ms. MNACKI E:

Q If you were doing the assessnent from square
one and you were including national historic
sites, National Register listed buildings
state register |listed buildings and sites,
woul d you have i ncl uded t hose?

A Yes.

Q Thank you.

Anot her area that we're interested in,
which is owned by the public, whether it's
conservation | and owned by the state,
conservation | and owned by the town or | and
owned by the university, we have -- none of

these things were included in M. Raphael's
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135
report. So |I'masking you if you would
i nclude themin your report.
MR. NEEDLEMAN. Same obj ecti on.
M. MACKIE: Well, 1'll just ask it as

a strai ght question.
PRESI DI NG OFFI CER WEATHERSBY: Ask it
as a straight question and probably not what M.

Raphael i ncl uded.

BY Ms. MACKI E:

Q

o >» O >

If you had started from square one in doing a
vi sual assessnent of this project, would you
have i ncluded public trails within and

beneath t he easenent --

Yes.

-- in public | ands?

Yes.

This is a trail map showing -- the pink is

East Foss Farm This area right here and
here being visible fromthe trails, would
that be considered an inportant itemt hat
shoul d be assessed as a scenic resource?
Yes.

What about this one?

I think if it's a public trail and it
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interfaces wwth the transm ssion |ine, then
It should be studied and recommendati ons for
m tigation.
Do you think that the scale on this map bei ng
about three quarters of an inch equals
500 feet neans that those trails are within
vi ew of the easenent?
Probably sonebody that's famliar with the
trails could answer that. And of course, had
it been studi ed, then soneone could give a
definite answer to that. But | don't know
It could be all in the woods.
Do you know that it's in a field?
| don't know.
Thank you.
This is a different section of town.
This is the easenent. |If you had done this
report, would you have included the trails
mar ked in red?
If they're public trails, | would have, yes.
MS. DORE: And what is the exhibit
nunber ?
M5. MACKI E: ' msorry?
MS. DORE: What are we | ooking at?
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What is the exhibit nunber of this docunent?
M5. MACKIE: Oh, the first | showed i
DHA Exhi bit No. 10. And the second one, which
i's between Sandy Brook Drive and Dur ham Poi nt
Road, is DHA Exhibit No. 9.
BY M5. MACKI E:
Q This is a drawing from M. Raphael's exhibit
of the viewshed. And the trails that we just
| ooked at are in these |ocations right here
and right here. Are you aware that this is a
section of Durhamthat has no public water,
no public sewer, no fire hydrants? The
zoni ng prohibits construction of utility
facilities. |It's a very rural area.
MR, NEEDLENAN: Madam Chai r,
objection. M understanding was that this

party's role was limted to historic resources.
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S

| don't understand how this is relevant to that.

MS. MACKI E: Vell, it is relevant

because it includes three historic districts and

a scenic historic road.
PRESI DI NG OFFI CER WEATHERSBY: The
obj ection's overrul ed.

MS. MACKI E: Thank you.
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[WITNESS: LAWRENCE]

BY M5, MACKI E:

Q

A

My question has to do with the rural scenic
character of this particular section of the
easenment and how you woul d eval uate, you
know, that context in conbination with the
installation of transm ssion lines in the

ri ght - of - way.

Well, | think this goes to an earlier
question, which was if there's access to the

public, then soneone who's doing an aesthetic

anal ysis would be -- would want to include
that. |If there's no access to the public in
there, | would still want to go back and take

a l ook and get a sense of it. And | had
driven back in there and | ooked around, but
it seened |like the places that were nost
i mportant is where the public interfaced with
the corridor.
I think maybe I'I1 ask another way.

I's the i npact of a high-voltage
transm ssion line nore of an inpact in a
rural area or historic district area than it
woul d be, for exanple, in a devel oped area?

That's a good question. | think that it
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[WITNESS: LAWRENCE]

o >

o > O >

I mpacts both areas, depending who's there and
how they're using it.

Ckay. Your testinony takes a | ook at and
eval uat es road crossings.

Yes.

And you just agreed that public trails should
al so be evaluated. |'mwondering in the

eval uation of the effectiveness of mtigation
fromtree planting, were you aware that the
cl earance bel ow t he | owest cable on these
transm ssion lines varies from 18 to 24 feet

I n height?

Yes.

And does that informyour opinion as to

whet her mitigation would be effective --

Yes.

-- in blocking the views?

Yes.

So do | understand you to say that a tree

whi ch nmust be kept with a maxi mum of 18 to

24 feet high would not be affected?

No. | think that planting trees is
effective. |It's going to change the
character of the area. And it can -- it
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[WITNESS: LAWRENCE]

certainly -- probably reality is that it
can't conpletely mtigate the inpact of the
transm ssion line, but it can help.

Well, I'"mthinking of the road crossings, for
exanple, like MIIl Road, for exanple, where
you see a long line of utility poles. |If you
have an 18-foot-high tree agai nst a

100-foot-high pole into the di stance, how can

t hat hel p?
Wll, | think as long as the trees are
pl anted close to the crossing, | nean, you

can al nost create al nost an unbrella, alnost
a tunnel, if you wll, for people to go
through. Again, it has to be done
sensitively if it's a wooded environnent.

And you want to -- you know, you don't want
to change the character to kind of a

mani cured, formalized | andscape. But | think
you have to accept sone conprom se in saying
this is -- if thisis areality, if this is
goi ng to happen, how can we best aneliorate
it, and then discuss the strategies and agree
that, hey, this is a reasonable way of doing

It.
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[WITNESS: LAWRENCE]

o > O >

So if | understand what you're saying, you're
saying it depends how cl ose the poles are to
t he crossing, the road crossing, as to where
t hey shoul d be planted or could be planted?
Wl |, probably the distance of the planting
itself. The closer it is to the person who's
view ng, the better.

So if | understand you, then a pole that's
within 50 feet of the road that's 100 feet
hi gh woul d be nore difficult to hide --

Very much so --

-- for exanple.

-- yes.

Now, as far as the public trails wthin the
easenent, or across the easenent -- and we
have one trail, this one here, that actually
foll ows the easenent, right here. Now, this
Is wwthin what we call the "quarry sensitive
site." It's full of old granite quarries.

If you have a trail wthin the easenent,
is there any way that that can be mti gated,
t he view of the pol es?

Again, yes. | nean, you could do a tunnel of

trees. You could plant them 1|'mthinking of
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[WITNESS: LAWRENCE]

a lowgromng tree, but with kind of |like a
canopy over it could help.

Q So what you do is you would be giving up the
vi ew of the surrounding area in order to
prevent a view of the poles.

A Exactly.

Q | see. Thank you.

A You' re wel cone.

PRESI DI NG OFFI CER VWEATHERSBY: Ms.
Fri nk, questions?

QUESTI ONS BY Ms. FRI NK:

Q Good norning, M. Lawence. M nane is Hel en
Frink, and | represent the Darius Frink Farm
And | have questions about your work as it
pertains to the Town of New ngton.

A Good nor ni ng.

Q Did you include the Frink Farm anong your
i st of scenic resources?

A It was on the list of scenic resources that
Davi d Raphael provided; so, yes, | certainly
| ooked at it.

Q And what was your assessnent of the visual
i npact to the farnf

A Well, when | started, the proposal was to
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[WITNESS: LAWRENCE]

Q

have an overhead transm ssion |ine through

t he neadow, and that disturbed ne. And when
t he proposal was changed to have that |ine
under grounded, | breathed a sigh of relief
and felt it was a huge inprovenent.

| see. In your report, you wote that you

t ook photos in the corridor and that you

nmeasured the heights of represented trees and

exi sting poles. D d you do this in

Newi ngton's historic and residential area,

t 00?

I know we did it in the neadow adj acent to
the farm and we did it further west in the
transm ssion line corridor headi ng west.
I'"'ma little confused by what you nean about
"the neadow.” |'mthinking that what you
really mean is that it was part of the hay
field on the farm

The hay field on the farm yes.

Ckay. And I'd li ke to show you sone i nages
of the existing line and the trees
surrounding it, if | may.

Ckay.

And just for clarification, this is the
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[WITNESS: LAWRENCE]

existing line and the right-of-way between
the Frink property and | ooking toward the
west toward the Pickering property, actual
phot os.

If the power poles that you see here for
the existing line are 35 to 40 feet tall, how
tall would you guess that the trees are?

I n the nei ghborhood of, | think they were
right in the nei ghborhood of 50 feet.

And again, this is a view show ng the

ri ght-of-way clearing that | think you al so
noted in your report?

Yes.

In your work, did you receive any i nages or
actual photographs of what the transition
structures would |l ook like? | think you

al ready knew that there would be a transition
structure |ocated right where you see this
pole that's closest to the front of the

I mage.

Yes, | | ooked at the proposed pol es.

And did you see any actual photos or inages
of what these transition towers woul d | ook

i ke?
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[WITNESS: LAWRENCE]

You know, | can't renenber seeing any act ual
photos. | certainly saw the engi neering

el evations that showed themto scal e.

So I think you | ooked at the engi neering
drawi ngs or the diagrans, basically.

They were -- there was a set of engineering
draw ngs that described the specific poles
and the height and the type, and then there
was kind of a key description giving a
nunber. Then there was another sheet in the
engi neering set that detail ed each pole.

And this is a photograph supplied to the
property owners of the Frink Farm show ng the
75-foot-tall transition tower nonopole.

How does this conpare in height to the
poles that we just |ooked at in the
right-of-way as it exi sts now?

It's at |l east twice as high and naybe hi gher.
And in your report, you suggested sone
plantings as a formof mtigation; is that
correct?

Yes.

And how could this 75-foot-tall nonopol e be

screened by vegetation?
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[WITNESS: LAWRENCE]

146

It's going to take a long tine.

Any estimate of whether it would be screened
during the 30- to 40-year lifetinme of this
pr oj ect ?

It won't probably ever be conpletely

Scr eened.
So it will continue to be visible, for
exanple, fromNnble HIIl, fromthe farm

fields, and to passersby on the Ninble Hill
and A d Post Roads.
Yes.
Thank you very nuch.
You' re wel cone.
M5. FRINK: No further questions,
Madam Chai r.
PRESI DI NG OFFI CER VWEATHERSBY: Thank
you, Ms. Frink.
Let's break for lunch and be back
at 1:30 when the Applicant wll have
questi ons.
(Lunch recess taken at 12:27 p.m and
concl udes the Morning Session. The
heari ng conti nues under separate cover

in the transcript noted as Day 14
Af t ernoon Sessi on.)

{ SEC 2015-04} [Day 14 MORNI NG ONLY] {10-25- 18}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LAWRENCE]

CERTI FI CATE

|, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public
of the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic
notes of these proceedi ngs taken at the
pl ace and on the date herei nbefore set
forth, to the best of ny skill and ability
under the conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the
action; and further, that | amnot a
rel ati ve or enployee of any attorney or
counsel enployed in this case, nor am|

financially interested in this action.

Susan J. Robi das, LCR/ RPR
Li censed Shorthand Court Reporter
Regi stered Professional Reporter
N.H LCR No. 44 (RSA 310-A:173)
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