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[WITNESS: VAN de POLL]

PROCEEDI NGS
(Hearing opened at 9:08 a.m)
CHAI RVAN HONI GBERG  Good

nmor ni ng, everyone. It's Day 70. And unless we

have problens, this will be the | ast day we hear

fromw tnesses in this proceedi ng.

We have Dr. Van de Poll back
to conplete his testinony. He was sworn
earlier, so we don't need to redo that. And
what we are up for right now are questions
fromthe Applicant. M. Wl ker, whenever
you' re ready.

CRGOSS- EXAM NATI ON

BY MR WALKER:

Q Good norning, Dr. Van de Pol l

A Good norning, M. Wl ker.

Q My name's Jereny Wal ker. We've net before.
I*'mcounsel for the Applicant. And to rem nd
the Commttee, your work in this natter was
limted to potential inpacts of the proposed
project within the city of Concord; correct?

A. That is correct.

Q And | want to wal k you briefly through your

met hodol ogy. So, | understand from your
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[WITNESS: VAN de POLL]

prefiled testinony you reviewed the report of
the wetl ands assessnent done by Nor mandeau
Associ ates for Concord; correct?
Yes.
When you filed your original prefiled
testinony in Decenber, 2016, prior to filing
that you had not gone out in the field and
done any field work; right?
That is correct.
And you opined in that prefiled testinony,
prior to going out into the field, that
Nor mandeau had underesti mated sone of the
tenporary and permanent inpacts to the
wet |l ands within Concord; right?
That is correct.
And you provided your spreadsheet in your
suppl enental testinony that showed
approxi mately 38 areas where you feel there
were errors by Nornmandeau; right?
Yes.

MR WALKER: Dawn, if you could
pul | up Joint Miuni 06363, please. And that's
t he spreadsheet. Sorry, 006363.
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[WITNESS: VAN de POLL]

BY MR WALKER

Q And Dr. Van de Poll, do you have on your
screen, the spreadsheet?

A | do.

Q We've seen it before. W've tal ked about it
before this Commttee. This is the
spreadsheet of the list of your areas where
you feel there were errors. And you created
this using your review of infrared aeri al
phot ogr aphy from 2015; is that right?

A | used both 2015 and 2010.

Q Ckay. And then what you did was you had the
aerial infrared photographs, and you conpared
that to the wetland map submtted by
Nor mandeau, and then you reached your
conclusion as to where there were
differences; is that right?

A That is correct.

Q Now, the infrared aerial photographs that you
revi ewed, they show essentially where certain
areas were wet on the one day that they were
taken; right?

A. Yeah, the flight tinme was April of 2010. DOT

rel eased the infrared photographs in June of
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[WITNESS: VAN de POLL]

2011. So there was a little bit of a
processing tine. And what those infrared
phot ogr aphs show are effectively areas where
the soils are cool, or | should say the cover
types are cool. And that is in an open area
such as a scrub-shrub energent wetl and,
generally shown in gray or dark if it's

wat er, bl ack shades. As the soil tenperature
i ncreases, there's nore of a pink coloration
to where, for exanple, if you're |ooking at a
pine tree, it's pretty bright red on that

I nfrared phot ogr aph.

Now, as you explained to ne at your technical
session, you would agree with ne that a
revi ew of infrared photographs, that's not an
adequat e substiute for field delineations of
a wetl ands; correct?

Absol utel y.

And the standard for a wetland delineation is
the U S. Arny Corps Wetland Del i neati on
Manual ; is that right?

Pl us the suppl ement.

Plus the supplenent. So it's the 1987 nmnual

pl us the suppl ement ?
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[WITNESS: VAN de POLL]

10

Yeah, and that's 2012, Version 2.

And field delineation is typically the
process that's used for delineating
boundari es pursuant to that nanual.

That's correct.

In fact, in your experience, you' ve never
been involved in wetlands permt process
where delineation is done by using just

i nfrared phot ographs; correct?

Correct.

And you're aware that the delineations done
by Normandeau in this case were done in the
field; right?

Yes.

So you're not suggesting in any way that the
infrared aeri al photographs be used as a
substiute for delineation in the field.
Absol utely not.

Now, at the tech session you expl ai ned that
the i nfrared photographs that you used have
an accuracy | evel of approximately 10 neters;
is that right?

Yeah, roughly. | nean, it depends on the

type of wetland resource. |If it's the edge
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[WITNESS: VAN de POLL]

of a pond, it could be less than a neter. |If
it's a forested swanp with a softwood cover,
it could be as nuch as 10 neters. That's
correct.

Which is approximately 30 feet, a little nore
than 30 feet?

Yes.

You t hen took those photos, and you conpared
themto the wetl ands maps that Nornandeau
prepared, and you expl ained in your prefiled
testi nony you | ooked at the proximte

di fferences between the photos and

Nor mandeau' s wetl and maps; right?

That is correct.

But the infrared photographs had a different
scal e than the Nornmandeau nmaps, and you had
to estimate sort of the difference in scale
and how t hose appeared in the photos versus
the maps; right?

The i nfrared phot ographs are adj ustabl e
according to the viewer. So | can zoomin to
a much greater scale than the maps that | was
| ooki ng at that were provided by Nornandeau.

Typically, when | map wetl ands using

11
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[WITNESS: VAN de POLL]

12

infrareds, I'll have it at a 1 to 1, 000
scale. The maps that were provided were a
little bit snmaller than that -- that is, the
maps from Nor mandeau

Q It's not perfect science; right?

A It's not a perfect science. But it served
t he purpose of flagging areas that | ooked
| i ke they could potentially be inaccurately
mapped.

Q You were aware that there were nultiple site
visits that were done by the Arny Corps to
field-check the delineati ons done by
Nor mandeau in this case?

A | read that on the basis of testinony that
Lee Car bonneau provi ded.

Q Did you also ook in the wetl ands report that
was provided by Normandeau where there are
I ndi cations as to which wetl ands were
field-checked by Arny Corps?

A I did not see any details about exactly which
wet | ands were checked. So I'd have to say in
t he negative, | did not see those details.

Q Ckay. And | will represent to you and for

this Commttee, on the wetl ands applicati ons,
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[WITNESS: VAN de POLL]

13

pl ans and naps, there are a list of the
different wetlands in each map, and there is
an indication as to whether each wetl and was
checked by the Arny Corps. And | realize you
haven't seen that, but |I'm making that
representation. | wll also represent that
the Arny Corps checked sone of the wetl ands
that were delineated in Concord. Are you
aware of that?

A. I amnot aware of that. But |I'm also not
awar e of what nethod they used to check those
wet | ands, and that was one of ny specific
concerns. | do not believe that the Arny
Cor ps goes out and does an i ndependent review
using their own nethod to delineate the
wetl and. So that is sone cause for concern
if the science is not being adhered to.

Q But you don't know how they checked in the
field.

A. No, | do not.

Q Ckay. | want to turn to the spreadsheet
that's on the screen, Dr. Van de Poll. |
realize it's small print here.

MR. WALKER: But Dawn, if you
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[WITNESS: VAN de POLL]

could zoomin on Line 6 through 10, pl ease, and

bl ow t hat up.

BY MR WALKER

Q And | don't want to go through all of these,
Dr. Van de Poll, but I just want to provide
an exanple so we are sure as to what you're
showi ng here. And particularly if you | ook
at Lines 8 and 9, you see it deals wth a

wet | and that's been coded as CD42. Do you

see that?
A Yes.
Q And you note that -- and | realize we don't

have the headi ngs here, but there are
addi tional tenporary inpacts of 2600 square
feet in Line 8. Do you see that?

A Yes.

Q And then on Line 9, also another 900 feet.
You see that?

A Yes.

Q So when you -- you base that on the
conpari son of the infrared and the Nor mandeau
maps; right?

A. That's correct.

Q And you' re sayi ng Nornmandeau m ssed 2600 and

14
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15

900 square feet --

A Yes.

Q -- based on their wetl and nmaps?

A. Yeah.

Q Is it your position that the aeria

phot ographs are nore accurate than a field
check done by Normandeau? | nean, at this
poi nt you hadn't gone out in the field;
correct?

A. Right. And if you're trying to ascertain why
' mstanding by that data as firm | believe
ny prior testinony indicated that only field
checks wll provide the verification of the
data that | estimated in the spreadsheet.

Q Ckay. And when | see, for instance,

900 square feet, we tal ked about the infrared
phot ogr aphs and the fact that they are
accurate in sone cases up to 30 feet,

10 neters. |If you're off one dinension by 30
feet and anot her di nension by 30 feet, that's
about 900 square feet. | nean, it can nake a
significant difference; correct?

A If that is, as | nentioned before, a

sof t wood- dom nat ed forest swanp, which a
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A
Q

16

pasture i s not.

Now, when you | ooked at the aeri al
phot ogr aphs -- you haven't provided any
copi es of the photographs that you revi ewed
for purposes of this; right?

They're available online, and | cited themin
ny report.

But you haven't provided the aeri al
phot ogr aphs and a conpari son of what you saw
i n those phot ographs versus what the wetl ands
map shows by Normandeau; right?

No. That would involve quite a bit nore of,
how shall | say, detail, and what | was not
necessarily authorized to do, nor would it
serve the purpose of checking the accuracy
since that had to be done in the field.

But if you |l ook at the 38 reported errors

t hat you have on this spreadsheet, you only
went out to 5 spots in the field; correct?
Si x, actually.

Ckay. Six, that's right. And you went back
out .

Went back out.

But for the other 32 or 33 of those, we're
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left wiwth what you provided in your
description of the aerial photographs; right?

A Ri ght, which is why |I focused ny June report
on just where | did the field delineation.

Q But as far as the ones where you didn't go,
this Commttee doesn't have the photographs
in front of them and any conparison with the
wet |l and maps to check to see what the
di fference is.

A No. Al they have are the results of ny
field survey, which seemto indicate that
five out of the six initial sites that I
t hought were wong were in fact w ong.

Q | understand that. |[|'mtalking about the
ot her ones that you have on your spreadsheet.
There's no way that this Commttee or we can
| ook at your work to see how they |ine up and
mat ch up; right?

A That is correct.

Q So we're essentially left, and this Commttee
is left to take your word for it based on
your description fromyour review of the
aeri al phot ogr aphs.

A And the technical data that | provided in the
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18

June report.

For the sites that you went to | ook at.
Absolutely. | nean, | believe, M. Wil ker,

t hat ny purpose of doing the field work was
not to re-delineate all of the wetl ands

Nor mandeau del i neated, nor the ones that the
Arny Corps checked, but to denonstrate that
there's a reasonabl e doubt about the accuracy
of the wetl ands.

| understand your point. | was asking about
t he ones that you did not go out to, and
you' ve nade that clear.

I want to talk about the field work. So
when you first went out, you went out in
March of 2017.

That's correct.

That's not in the grow ng season in Concord,
Is that right?

That is not the grow ng season.

Is there a generally accepted --

May 1st.

May 1st? Through what tinme?

| believe in Concord be Cctober, I want to

say 24th, perhaps. | think it's the third or
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19

fourth week of October.

Q Consi dered to be the grow ng season?

>

Roughl y.
Q And preferably, that's when you would do your
field work for wetl ands del i neati on.
A Preferably.
Q Now, in your --
MR. WALKER: Dawn, if you could
pull up Dr. Van de Poll's NMarch prefiled
testi nony, which is Joint Muni 142, 006365.
BY MR WALKER
Q And this is the first page, Dr. Van de Poll
of your March report. And you note that in
the field you used a Garmin 12XL handhel d GPS

unit.
A. That's correct.
Q And we've reviewed the nmanual for that. That

has an accuracy | evel of about 15 neters.
Does that sound right to you?

A. No, it does not.

Q What ' s your understandi ng of the accuracy?

A The precision is variable on the nunber of
satellites at any one tine. The satellites

as viewable on the unit itself provides an
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20

aver agi ng precision function which records
t he novi ng precision at the nonment the point
is taken, which is what | recorded for ny
data and fromwhich | used the variable, |
believe it was 3.3 to 7.7 neters. This is,
of course, when | uploaded to the col or
aeri al phot ographs, checked on the basis of
known points that are visible on the
phot ograph. So that provides ne with a
backup to what precision | was actually
getting on the handhel d.

Q And are you aware of the equi pnent that

Nor mrandeau used when it did its work --

A Yes.

Q -- which had a subneter accuracy?

A Yes.

Q You woul d agree with that equi pnment being
nore accurate than --

A Much nore accurate.

Q Now, you also note in your report that you

went out to the field and you had the
Alteration of Terrain maps with you. | take
it you were using those maps in the field to

make the conpari sons and determ ne where
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Nor mrandeau had del i neat ed boundari es?

A Yes.

Q "' m curious why you had the AOT naps which
have a nmuch | arger scale, one inch to -- I'm
sorry -- a snaller scale -- no, one inch to

the 200 feet in the AOT maps. Wiy didn't you
bring the wetl ands map whi ch actually have a

much small er scale at one inch equals

100 feet?
A The resolution on the AOT maps was better.
There was actually a greater -- the

reproducti on of the maps, short of having it
on a conputer screen, appeared to be better
than the actual aerial photograph-based
wet | and del i neati on maps, which | al so used
as well, but not in March.

Q Ckay. But you'd agree with ne that the
wet | ands map have a nuch | arger scal e.

A Yes.

Q So when you were out there in the field, how
did you determ ne where Nornandeau had
del i neated the boundaries for the wetl ands?
Did you see flagging out there?

A There was no flaggi ng visible on any of the
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sites that | went to.

These are rights-of-way that are nuintained
and nowed at tines; correct?

That is correct.

And your conclusion was that four of the five
sites you visited had unmapped wetl ands - -
That's correct.

-- that Normandeau didn't pick up.

So you went out in March. That was not
during the growi ng season. So you opted to
go back out in June of 2017 for one day;
ri ght?

Ri ght.

June 14t h?

Yes.

So now you're in the grow ng season. And you
bring out the sane equi pnent, the sane Grmnn
unit - -

Yes.

-- and AOT maps as wel | ?

BY MR WALKER:

Q

| don't want to look at all of the five
sites, but | want to |l ook at a couple to be

sure | understand how you did this.
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MR, WALKER: And Dawn, if you
could pull up -- let's |ook at the Sanborn Road
site, please.

BY MR WALKER
Q And Page 3 of your March report --

MR. WALKER: Which is 6367, Dawn,
if you can see at the bottom and if you can
bl ow t hat up, pl ease.

BY MR WALKER

Q It's tal ki ng about Sanborn Road. And you're
checki ng that site because you note that
there nay be or there's a likelihood of a
direct wetl and connection between two
different wetlands, CD 4 and 48?

A. That's correct.

Q And | don't want to make this confusing.

MR WALKER: But Dawn, if you
could pull up the wetlands nap that shows those
two wetlands. You're going to have to bl ow up
t hat screen where you can see CD44 and CD48 in
green, Dawn. Al right. Actually, if you go
back out, and a little to the left is CD48 and
all the way across. There you go.

BY MR WALKER:
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Q So you see the green outline of the wetl ands
CD48 on the left and CD44 on the right;
correct?

A Yes.

Q And you went out there suggesting that there
was a likelihood of a connection between
those two wetl ands that was unmapped by
Nor mandeau; right?

A That appeared to be the case.

Q And your position was that it actually
extended to the proposed tenporary
constructi on pad which you can see bel ow,
313-291; right?

A Yes.

Q And so you determned in March that there was
a connection --

A | determ ned there could be a connection
based on the March grow ng season -- non-
gr ow ng season assessnent.

MR. WALKER. Dawn, if you could
go back to Dr. Van de Poll's report, and 6367,
pl ease.

BY MR WALKER

Q And the sentence that's the third sentence,

24
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it says, "The edge of wet was determned to
extend from Sanborn Road t hrough the proposed
tenporary construction pad and pol e renoval
area, neither of which nmapped for wetl and

i npacts.” So at that point you're

determ ning that there was a connecti on.
That's correct.

And Normandeau didn't map it --

That's correct.

o >» O >

-- and therefore didn't correct for tenporary

I mpact or any inpact; right?

>

R ght.
Q So when you went back out there in June, and
| want to pull up your June report --
MR. WALKER: And that's Joint
Muni 309, Dawn, please. And it's actually Page
9 of that report. | don't think there's a Bates
St anmp.
MS. GAGNON: What page?
MR WALKER: It's Joint Muni 309,
and it's Page 9 of the report --
BY MR WALKER
Q So this paragraph that starts with, "In

sum.." you're dealing wth Sanborn Road. Do
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you have that, Dr. Van de Pol | ?

Yes, | do.

And you note that while the wetl and CD44 was
not accurately delineated in your opinion and
appears to extend to the north of where it
was napped, it does not connect to CD48, nor
does it extend into the proposed tenporary
pad area proposed for that particul ar pole.
And then you go on to say it appears that
there will be no further tenporary or

per manent inpacts to wetl ands beyond what has
al ready been reported for 48; correct?
That's correct.

So you've gone out in June and you corrected
your findings in March.

That's correct.

So Normandeau had it right, as far as any
potential inpact in that area.

In terns of inpacts, yes.

For all of the field work that you did,
whether it's in March or in June, you have
not provided maps or draw ngs show ng where
you actually marked the boundari es of the

wet | ands; right?

26
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A I was not hired to mark boundari es of
wetl ands in the right-of-way.

Q No, | understand you weren't out there
fl aggi ng boundaries or anything |like that.

A. No. | thought that would be inappropriate.

Q But you neasured and you provided to this
Conmm ttee sone neasurenent of square footage
of wetlands that you feel that Nornmandeau
m ssed.

A Yes. Absolutely.

Q But you have not provided to us or this
Comm ttee your naps when you went out there
and show where, you know, where the
boundari es were so we can nake a conpari son.

A | provided GPS data. That should be

sufficient to get people to the field. And I

described it very well, including the vernal
pool. If you want, or if the Commttee would
li ke to see maps of where I went, 1'd be
happy to provide them | have themri ght

here, actually.
Q Wll, Dr. Van de Poll, | can pull up those
maps because you provided nmaps in your Joint

Muni 309 -- so, your June field report. And
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we're tal king about Sanborn Road, so let's
| ook at the map you provided.
MR. WALKER: Dawn, that's the
very | ast page of 309.
BY MR WALKER
Q And you have provided what you cal
"observation points,"” so where you coll ected
data; correct?
A Yes.
Q And this is the map that you provided for
Sanbor n Road.
MR WALKER: And if you could

zoomup a little bit where generally that

observation point is narked, Cbservation No. 7.

BY MR WALKER

Q And you'll see that your point is narked with
that blue circle in the triangle; correct?

A Correct.

Q And the right-of-way is right in the
ri ght-of-way. But based on the scale of this
map, | will represent to you that our
consul tant could not determ ne exactly where
you were. Your mark here is the entire wdth

of the right-of-way. Do you know how w de

28
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that right-of-way is there?

Yes.

It's about 150 feet?

That's about right.

So you would agree with ne that, based on
this nmap you provided, it's not entirely

cl ear where that observation point is within
t he right-of -way.

So, M. Walker, if | mght, are you
attenpting to illustrate or show that, A |
don't know what |'mtal king about relative to
wet | and del i neation, or, B, don't know where
t hese pl aces are | ocated, or, C, cannot
comuni cate the | ocation of these unmapped
wetl ands to the Comm ttee?

None of those three.

Ckay. Just want to be clear.

No, | amnot, Dr. Van de Poll.

What | amsaying is that, based on what
you provided to this Commttee and what you
provided to us, and at this scale, we cannot
determ ne where that observation point is
within the right-of-way precisely or how you

determ ned the di fference bet ween where
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Nor mandeau delineated its boundaries and
where you determ ned the boundaries to be.
Not hi ng that you provided shows that;
correct?

| disagree. You could use the observation
poi nt which has a GPS lat/long attached to it
with six decinmal places and go out in the
field and actually check to see if ny
delineation was incorrect, which clearly the
counsel for the Cty of Concord invited Lee
Car bonneau to do, but it appears that

Nor mandeau chose not to check where | had
sone i ssues based on the March report and did
not provide any substantive denial or
verification on their own that their wetl ands
were correctly or incorrectly nmapped.

And |l et nme ask you about that, Dr. Van de
Poll, because you did this field work in

June 14 of 2017 and you provided the map with
this observation point. And you provided
sonme field notes, which | presunme you took on
the day you were out at the site; correct?
That's correct.

Your report, your June report, was provided

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: VAN de POLL]

o >» O >» O > O »

31

to us on the evening of Novenmber 15, 2017.
Now, that's after the grow ng season;
correct?

The March report was provided to you in
April.

No, | understand that. |'mtal king about --
So why didn't Nornmandeau check those sites
that | had issues with during the grow ng
season in 2017?

Dr. Van de Poll, this report which does
detail your conclusions in the growi ng season
was provided to us after the grow ng season;
correct?

That's correct.

Yeah. Do you know who Elise Lawson is?

| do.

And do you know who John Severance is?

| do.

They're both certified wetl ands scientist?
As far as | know.

Are you aware that they were retai ned by
other municipalities in this case to | ook at
t he wetl and del i neati ons done by Normandeau

and give their opinion?
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' mnot aware of that.

Ckay. Including nmunicipalities of Bethl ehem
and Northunberland, | realize you' re not
aware of it, but those reports are part of
this record. And | will represent to you
that they concluded in both of those reports
that the wetl ands delineations done for those
muni ci palities were accurately delineated and
docunent ed by Nor mandeau. You have not

revi ewed those reports?

No, | have not.

Dr. Van de Poll, | know you' ve reviewed the
March 1, 2017 DES decision with the four
permts, including the wetlands permt;
correct?

That's correct.

And you are aware that Condition 12 of that
permt requires that, prior to construction,
the Applicant nmust ensure that all wetl and
and surface water boundaries be clearly
marked in the field?

' maware of that condition.

Now, during your testinony earlier in this

matter, you expressed sone concern about
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whet her there will be sufficient nonitoring
and enforcenent of the Project to ensure
adequate restoration of any tenporary wetl and
i mpacts; is that right?

A That's correct.

Q But | want to go through just quickly a
couple of the conditions in the permt.

MR WALKER: And Dawn, if you
could pull up Exhibit 75, please, and
particul arly Page 4447.

BY MR WALKER

Q "Il focus you on a couple of these, Dr. Van
de Poll, and I want to just ask you a few
questions on these.

Condition No. 2, you realize that all of
the work that is to be perforned has to
follow the different plan notes sheets which
I ncl ude BMPs, avoi dance and m ni m zation
measures; correct?

A. Correct.

Q Have you reviewed those plan notes or plan
sheet s?

A. Yes, | have.

Q Ckay.

33
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MR. WALKER. Dawn, if you could

go to 44450, pl ease.

BY MR WALKER:

Q

And focusing on 36, you realize that a
certified wetlands scientist or a qualified
professional "shall" nmonitor the Project
during construction. You're aware of that?
Yes.

And you're aware that the nonitoring
requirements require themto report to DES
for at least the first three full grow ng
seasons?

Yes.

And Condition 35 also requires that the
Applicant keep DES constantly apprised as to
who the nonitor is who's responsible for the
Project. You're aware of that?

I'"'mvery famliar wth the standard protocols
attached to the conditions for a permt.

Well, then | won't go through the rest of
them | was going to go through the vari ous
ones relating to the restoration requirenments
for the Project, but it sounds like you're

famliar wwth all of those different

34
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standards. And any failure to restore
tenporary inpacts, according to Condition 76,
woul d be a violation of RSA 482-A. You're
aware of that as well?

A Yes.

Q So, even with all of this, and even with the
Proj ect know ng the exposure of this project,
you still feel that the DES will not be
sufficiently able to oversee and nonitor the

restoration activities?

A That is correct.
Q One m nute, please.
( Pause)

MR. WALKER: Thank you. W have
not hi ng further.

CHAI RVAN HONI GBERG.  Menbers of
the Comm ttee, who has questions for Dr. Van de
Poll? | see M. Wight's hand goes up fast.

QUESTI ONS BY SUBCOWM TTEE MEMBERS AND SEC COUNSEL:
QUESTI ONS BY DI R V\RI GHT:

Q Good norning, Dr. Van de Poll.

A. Good norning, M. Wight.

Q | think you just stated you don't feel |ike

DES has the ability to nmonitor this project.

35
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Wiy do you feel that way?

|*ve been involved wth DES-approved permts
for over 30 years. And one of the very

evi dent pieces of, how shall | say,

del i beration over mtigation project is the
concern of invasive species. As an example,

I nvasi ve species in theory are not to be
allowed to cone into a mtigation site during
t he period of that three-year nonitoring, and
if they do, they're supposed to be renobved
and provi sions nade so that they do not
revegetate a given wetland. Unfortunately,
as you all are well aware, invasive species
are a little nore vigorous than that and tend
to cone in prolifically on disturbed sites,
regar dl ess of whether they're uplands or

wet| ands. And |I've seen many sites. | could
list many sites that have had i nvasive
species cone in in mtigation areas that were
not essentially protected fromthat type of
non-native invasion. And DES was in fact
responsi ble for those permits. |'ve been

i nvolved with many of them And it's an

unfortunate situation.
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| pointed out in ny earlier prefiled
testinony that, for exanple, the Karner bl ue
butterfly mtigation area is based on a
bi ol ogi cal opinion that says there will be no
substantial |oss of Karner blue butterflies;
yet, we have a situation where none of the
other four |isted species of |epidoptera are
bei ng nonitored or checked because they
haven't been surveyed in this mtigation
area. So here's another hole in the argunent
of DES being thorough in their permtting and
noni tori ng requirenents.
So is the concern really with the nmonitoring
or the fact that there's no mtigation once
sonet hing has cone in --
Both. Both, yeah, | nean, because ny point
earlier -- and whereas M. Wil ker tended to
f ocus on the Sanborn Road, he neglected to
poi nt out the other four sites that | did
field checks on and found unmapped wetl ands.
So |l did alittle calculation in nmy report.
| state that there was 2830 square feet of
unmapped wetl ands that are going to be

I mpacted by this project just on those five

37

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: VAN de POLL]

38

sites. |If that sort of percentage was
extrapol ated to the remai nder of the city of
Concord, there would be a consi derabl e amount
of additional tenporary inpacts and
potentially permanent inpacts, as | point out
for Turtle Pond, that are not only
unaccounted for, but are not factored into
the mtigation plan. And as the site
sel ection comrmittee chair, |I'm concerned that
the ARM fund is not going to get what they're
due. Admittedly $3.3 mllion is a hefty
chunk of change --

Q | don't want to -- I'mgoing to interrupt for
just a second.

So as | understand the certificate with

t he proposed conditions fromDES, there is a
condition that | believe states that if they
cone across additional jurisdictional
wet | ands, that they would have to go back to
DES and reapply for a new permt --

A. That is correct.

Q -- and get the permt. And | assune that
coul d cover any additional mtigation.

A That could if in fact they find a significant
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anount of additional tenporary or permtted
I mpacts.

CHAI RVAN HONI GBERG Dr. Van de
Poll, I know you're eager to answer M. Wight's
questions, but please wait until he's done so
the transcript will be better, if you can do
t hat .

W TNESS VAN de POLL: Certainly.

BY MR VR GHT:

Q

o >» O >

I want to followup a little bit on your
met hodol ogy.

You started with originally 38 areas,

and you ended up doing field work on -- |I'm
confused. Is it five or six?
Si X.

Ckay. But your report only identified five?
Fi ve.
Ckay. How did you kind of narrow down from

the 38 to the 5 or 6 that you actually went

out to?

It was sonewhat random M. Wight. | | ooked
at areas that -- for exanple, the vernal

pool, | felt since that was the only

potential vernal pool in the corridor, that I
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shoul d check that site. And on the way to
the vernal pool, | found two ot her wetl ands
t hat were unmapped. So it was sonewhat
randomin that sense.

Somewhat random and | assune sone way you
coul d access them assum ng --

Yeah. | nean, access was not an issue.

Let ne just -- in your report, your June
report, Joint Muni 309, and | think you hit
on this already a little bit, but | know you
expressed concern when you were here the
first time and this tinme regarding the Turtle
Pond area and whet her those inpacts would
really be tenporary or permanent. And

t hi nk your concerns are related to the type
of soils that are in that area?

That is correct.

Ckay. There was work that was recently
conpl eted out there.

Yes.

Have you gone back and | ooked at that work?
| did ook at that work, but only fromthe
roadside. | did not do any soil testing or

expl orations of the deepwater marsh portion
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of that site.

Q So fromthe roadway you coul dn't draw any
conclusion as to whether the inpacts were
really tenporary or pernanent.

A It 1 ooked |ike there was sone obvi ous danmge
to the surface vegetation. | could see sone
tracking of surface water on the basis of the
mats that were used. But | could not

quantify the danmage w t hout doi ng further

wor K.
Q Just give ne one second.
( Pause)
Q Il think I"'mall set. Thank you.

A Thank you.

CHAI RVAN HONI GBERG M. Way.

QUESTI ONS BY MR VAY:

Q Good nor ni ng.

A Good nor ni ng.

Q One thing you just nentioned | was wonderi ng
about. You said for the unmapped areas that
you di scovered in several |ocations, that you
coul d extrapol ate that to other areas as
wel | ? How accurate is an extrapol ation? |

nmean, it's an extrapol ation.
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A Ri ght.
Q But in your field, is that sonething that's
commonl y done? Can you actually take

informati on from one wetl ands area and t hen

make the suggestion that |ikely other wetl and
areas wll follow suit?
A In my professional opinion, the fact that

there were wetlands that were m ssed, as well
as i naccurately napped, gave ne pause to
suspect that there were probably other sites
in the right-of-way along the entire route
that were perhaps in the sane condition. But
absolutely I would not be able to confirm
that w thout doing the due diligence in the
field.

Q All right. And then when we were talking
about sonme of the field work, another thing
that | heard, with ne as a | ayperson in the
wetl ands, is that when you go out, you didn't

see any fl ags.

A. That's correct.
Q Is that common? |Is that -- was that
expect ed?

A No, that was not. Typically |I've been

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: VAN de POLL]

43

i nvolved with many sites where | have been
asked to review existing delineations, and in
all cases | have found flagging in the field.
And |'m not absolutely certain, other than
the timng of their delineation work in 2015,
why | wasn't seeing any fl ags.

Because I"'mtrying to understand that if you
were to go out again, and let's say you
started and you did your delineations, |I'm
not sure how you do that w thout having flags
to show where you started and where you

st opped.

Right. So in terns of the way | napped it on

the maps that attended the report, | | ooked
at the distance from known points -- for
exanpl e, the edge of Sanborn Road. | have

adequat e equi pnent to be able to neasure that
distance. And | al so have reference points,

| i ke the power pole that's off of Sanborn
Road, to see how far I was fromthat power
pol e, which is neasured. So, within a couple
of feet | can point to where the edge of wet
was that | determned in the field,

regardl ess of the accuracy of the GPS
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handhel d unit, which I admt is not suitable
for delineation purposes.

Q Because what I"'mtrying to do is get a
sense -- for ne, a flag woul d be essenti al .
But in your field work, your industry, do you
need the fl ags?

A Absol utely, yeah.

Q One thing you nentioned. You said you had
maps. Were those submtted to the Conmmttee?
Or what are those naps you're tal ki ng about ?

A The maps that | submtted with the June
report, as you saw M. MIller [sic] before
poi nted out, was a topographic base map with
t he observation points. For ny own field
pur poses, | always refer to an aeri al
phot ograph that provides a little bit nore
detail, which I'm happy to share with the
Comm ttee if it's of interest to the
Commi tt ee.

MR WAY: Is that of interest to
t he Comm ttee?
CHAI RVAN HONI GBERG  Sounds | i ke

it mght be of interest to you.

MR WAY: Well, it nmight be. I’

44
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| ooki ng over at M. Wight fromDES. Wat's
your opi ni on?

MR VWRIGHT: | would think that
coul d be of interest.

MR. WAY: Let's make that
request.
Very wel | .

CHAI RMVAN HONI GBERG Ms. Paci k
do you understand the request?

MS. PACIK: As long as Dr. Van de
Pol | understands, | am confident we can get you
t he i nformation.

CHAI RMVAN HONI GBERG How | ong do
you think it would take to get that information?

W TNESS VAN de PCLL: | have the
print maps right here. | can nmake this very
qui ck and easy.

CHAl RVAN HONI GBERG  Okay.

MS. PACIK: We can al so provide
it electronically, | believe.

CHAI RVAN HONI GBERG  Yeah, |
t hink for purposes of this, it's going to need
to be marked, and it will need to be distributed

in the nornmal course.
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M. | acopi no.
MR TACOPINO | was just going
to say, what are we going to call that exhibit
t hat he just handed to Ms. Monroe? How are we
going to nmark it?
MS. PACIK: | think we may be up
to, | believe it wll be Joint Mini Exhibit 352
[sic].
MR. WAY: Thank you. That was
easy.
BY MR VAY:
Q One | ast question, and | think we had tal ked
about this before, was the use of the
infrared technol ogy. Just so | understand,
that's nore in your industry |like a starting
poi nt --
A Correct.
Q -- or a quality checkpoint at the end?
A Yeah, it is. The only exception to that is
in the situation of mapping entire towns,
wherein this is the best approxi mation, given
the limted resources for a town to hire
sonebody such as nyself to map the wetl ands

in their town. And in that case the caveat
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is always put on the map: These are
approxi mati ons that need to be fiel d-checked.

Q How nuch of an industry standard is it to use
infrared, or is it nore the exception?

A I think for |arge-scale mapping like that, it
Is a standard. But for project-specific
mapping, it is not. It's |like you said, an
i ndication, a first step.

Q Al'l right. Thank you.

A Thank you.

CHAI RVAN HONI GBERG M. Wight.

QUESTI ONS BY DI R V\RI GHT:

Q Sorry. Just another foll owup on another
ar ea.

A. Certainly.

Q You nmenti oned sone concern about --

M. Wal ker nentioned the Arny Corps had gone
out and field-verified some of the napping.
You seemto express doubt in the ability of
Arny Corps or just what nmethods -- you were
uncertai n about what nethods they were using?

A Correct.

Q So there was no docunentation on the

nmet hodol ogy that they used --
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That's correct.
-- and that was a concern to you.

That's correct.

o >» O >

Ckay. Just one |l ast area. The vernal pool
you identified, M. Wl ker also nentioned
that, as part of the DES certificate, they
need to flag wetl and areas before
construction actually begins.

A Correct.

Q I's your concern because that vernal poo
doesn't show up on a map that it wouldn't be
fl agged? O would you expect it to be
fl agged once they got out there and started
fl aggi ng areas before construction?

A I would expect it to be flagged. But | would

al so expect it to be factored into the vernal

pool mtigation measures which are very
significant and inportant, given that only
four vernal pools are noted in the entire

192 mles that are going to be permanently

i npacted. And so being the only one in the

ri ght-of-way in Concord, | was particularly

concer ned about that.

Q And there was no nan-nade features to this

48
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vernal pool that you saw?
No. |It's a naturally occurring vernal pool.
Ckay. Thank you.

CHAI RVAN HONI GBERG.  Conmi ssi oner

Bai | ey.

QUESTI ONS BY COWM SSI ONER BAI LEY:

Q
A

Q

Good nor ni ng.

Good nor ni ng.

In your original testinony you talk about the
i npact on the Karner blue butterflies from

t he | upi ne.

Yes.

We got an e-nmil on Monday saying that the
area identified the area inpacted -- the

| upi ne area i npacted by the Project was

m scal cul ated or sonething, and it was off by
a factor of three. And your testinobny says
that the Applicants stated that over

60 percent of the wild | upine popul ati on upon
whi ch the Karner blue depends w il be

i npacted by the construction efforts, and
it's acknowl edged by the Applicant that these
unavoi dabl e i npacts will result in pernmanent

| oss of an estimated 208 butterfly eggs.
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If the lupine was off by three, are the
eggs off by three? Is it that simple? O
how do you - -
Yeah, that's a difficult ratio to estimate.
I think everybody concerned knows that the
208 eggs was an estimate, the best
guesstinmate at that tine. But finding Karner
bl ue butterfly eggs is not easy, so they
i kely mssed a bunch anyway. So the | upine
tends to be this sort of indicator plant for
t he popul ati on extent based on that critical
attachnment of the egg to the plant. Beyond
that, there are a nunber of other, what the
bi ol ogi sts, particularly Mke Amrault,
poi nted to as secondary plants that are used
for nectar resources for the butterflies that
are equally as inportant. So therein lies
anot her concern: The focus was just on the
| upi ne and not at all on these other
secondary pl ants.
Were you aware of that correction to the --
No, | was not aware of that correction.
You al so nentioned in your testinony that you

had, in your npbst recent testinony, that you

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: VAN de POLL]

51

had experience in transplanting a | upine
pat ch.

Yes.

How successful was that?

That was successful .

So it can be done.

> O >» O >

It can be done, absolutely. Yeah, this was

the Wal *Mart and Samis O ub in Concord.

Q Ckay. Do you have any recommendati ons for
if we approve this, what kind of conditions
we could place on granting a certificate to
deal with this pretty big change?

A Again, | think due diligence in the field is

required prior to finalizing any mtigation

plan. As much as they are required, and as
much as the conditions of the permt state
they are required, | haven't seen the
details, other than the avoi dance and

m ni m zati on neasures, of how they wl|

address these new findings as they go out

into the field and begin their constructi on.

And there's a |ot that could be m ssed as a

result of that.

So, unfortunately, | don't have specific
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reconmendati ons w t hout having actually done
the field work to see what inpacts are going
to take pl ace.
Q Ckay. Thank you.
CHAI RVAN HONI GBERG  Are there
ot her questions from nenbers of the Commttee?
[ No verbal response]
CHAI RMAN HONI GBERG  Seei ng none,
Ms. Paci k, do you have any redirect?
M5. PACIK: | do. Thank you.
REDI RECT EXAM NATI ON
BY M5, PACI K
Q Dr. Van de Poll, the last tinme you were here,
you were asked by Ms. Wat hersby about soil
conpaction and whether you were famliar with
studi es showi ng that soil conpaction can
actually result in pernmanent wetl and i npacts.
In terns of your own observations in the
field, have you been able to identify
per manent inpacts resulting from soil
conpacti on?
A | have.
Q And can you explain that to the Commttee,

pl ease?
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| provided sone information in ny prefiled
testi nony about a site in R ndge along the
Eversource right-of-way where a new pol e was
pl aced and mats were laid down in a
scrub-shrub wetland. | took pictures and
added those to the prefiled that indicated
sone deep ruts in the -- along the access
road for that new power pole. And those ruts
are transmtting water on about a two- or
t hree-percent slope in a fashion that's very
di fferent than the scrub-shrub swanp that was
there at one tine. So that was ny first and
nost recent indication that there could be
sone i ssues.

|'ve al so been involved with a nunber of
different projects with deep peatland soils.
And one of the tenets of the dredge and fill
regul ati ons under RSA 42-A, for exanpl e,
skidder ruts are actually consi dered dredges
of wetlands. Now, if we were to try and
identify how many skidder ruts are out there
in the field, I think we'd spend the rest of
our lives. It's unreasonable. But the point

being that in a nunber of sites that |'ve
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wor ked at over the |ast 25 years or so, |'ve
noted that these types of inpacts are in fact
not perhaps forever, forever, but a | ong,

|l ong-terminpact that do things |like attract
wood frogs to lay eggs in skidder ruts, which
t hen overheat, dry out and kill the natal
popul ation of that individual. WlIl, those
are the kind of concerns | had with the
Turtle Pond site. And | did alittle bit
nmor e resear ch.

I think Ms. Wat hersby asked ne about
soil conpaction studies last tinme. And the
one that was of particular interest was in
Ecol ogi cal Engi neering, Volune 39 from
February 2012, which was a three-year study
noted as "The Legacy of Pipeline Installation
on the Soil and Vegetation of Southeast
W sconsi n Wetl ands,"” which studied the
I mpacts of a buried pipeline, not unlike
burying a transm ssion |line, and how t hose
| ong-terminpacts affected both the soil and
t he vegetation along that pipeline route. So
t hat' s one.

The federal governnent, or the U S
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Forest Service, actually had wetl and crossing
BMPs that advi ses people who are doi ng work
in wetlands to avoid soil conpaction and
avoi d the change i n hydrol ogy by

practicing -- followi ng certain practices.
And so they're very attuned to that. And
then there's a very good study on soil
conpacti on of wetlands by Lucy Wang, Anmber
Wl lians, and Am na Mohanmed, that was part of
t he Departnent of Resources -- Departnent of
Nat ural Resources, excuse ne, in the m dwest.
And that al so summari zed studies. That's
sort of a conmpendi um of studies that | ooked
at soil conpaction effects of a | ong

transm ssion |ine.

So there is a little bit out there to
take a look at. And that's nmy point here,
sinmply that | believe those tenporary inpacts
whi ch have a dollar figure attached to them
are not necessarily tenporary.

In ternms of Turtle Pond, there were sone
questions you recei ved about your recent
review of it. \When you went out, |

under stand that you -- actually, your boot

55
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went down bel ow the water even in w nter

conditions; is that correct?

A. Yes, that's correct.

Q Based on your professional experience, how
likely is it, in your opinion, that using
matting in the winter will be insufficient to

address the wetl and i npacts over by Turtle
Pond?

A. I don't believe that it will ever conpletely
freeze over.

Q Ckay. In terns of the Arny Corps of
Engi neers, have you worked with the Arny
Corps of Engineers in the past on sone of the
proj ects you' ve been involved wth?

A A nunber of tinmes, yes.

Q And based on your experience, what type of
review of wetlands do they perfornf? Wat's
the process that they use?

A Depends on the project site and the anmount of
I mpacts. And therein lies sone of ny
question before with M. MIller [sic] about
what the actual details were of their review
But normally it's a wal k-through. | don't

see data forms being filled out. | don't see
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soil loggers going in. | don't see plant

cal cul ati ons being done, unless it's a
research-based initiative on the Arny Corps'
part. Wth all due respect, they're
excel l ent technicians. [It's just that
they're not hired necessarily to redo a
delineation that they're checking in the
field. That's typically done by a third
party.

And, for exanple, if a wetland was conpletely
m ssed, such as the one that you found on
Appl eton Street, they' re not going along the
entire corridor to see if areas were m ssed,
are they?

No, they are not.

In ternms of the original report that you did
Decenber 30t h, 2016, when you used infrared,
in addition to using infrared to identify

| ocations on the |list you provided, did you
al so have sone firsthand famliarity with the
areas that you were | ooking at in Concord?

| did.

And how was it that you were famliar with

sone of those wetl and areas?
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The site off Portsnouth Street was the site
of a proposed devel opnent, and | was asked by
Sharon Environnental Consulting to do an
endanger ed speci es survey of that site. |
was out there, | believe it was Cctober --
I'd have to | ook for that exact date -- and
wal ked that power line right-of-way for about
300 yards or so from Portsnmouth Street.

Ckay. So you are famliar with sone of the
areas i n Concord.

That particul ar place, yes.

Ckay. And you were criticized for not
provi di ng i nfrared photographs to either
apparently the Applicant or the Site

Eval uation Conmmttee. |In discovery, you did
provi de informati on about where they could

| ocate the infrared photographs; is that
correct?

That's correct.

And for individuals famliar wth wetl ands,
how hard is it to use the informati on you
provided to actually | ocate the phot ographs
t hat you were referencing?

It's very easy.
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Ckay. And in terns of the GPS unit, Attorney
Wal ker had asked you about the one you used
versus the one that Nornmandeau used.
Apparently the one that Normandeau used was
nore accurate; is that correct?

Yes.

But in terns of wetlands that were conpletely
m ssed, the accuracy of a GPS wouldn't nake a
difference in that situation, would it?

The accuracy -- it depends on the unit being
used.

But, for exanple, Appleton Street, they never
went to, correct, to even delineate it?
I*"'mnot aware of their procedure at that

| ocati on.

Ckay. But how confortable are you that the
nunber that you put forth in your testinony

I S accurat e?

| feel very confortable. [I'll stand by those
nunbers.

At torney Wl ker showed you Joi nt Muni 3009,

whi ch was your check in June on accuracy of
the wetl ands. And the one he focused on was

Sanborn Road. Sanborn Road, you do agree

59
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Nor mandeau appropri ately delineated; correct?
Correction. And M. Wil ker pointed this out.
In that report, | noted that the delineation
was not quite correct but that there was no
further inpact; in other words, the wetl and,
CD44, went further to the north and west, but
it did not go into the area where the

transm ssion pole was going to be inpacted.
Ckay. So there were sone inaccuracies. But
in terns of inpacts fromthe proposed
construction, you were okay with the anount
that they estinmated?

Yeah, that is the sane.

Ckay. But Attorney Wal ker did not reference
the other four |ocations that you | ooked at,
all of which you did find errors at; is that
correct?

Yes.

Ckay. And he al so asked you a questi on about
the fact that this informati on was provi ded
in Novenmber. But you're aware that during

t he cross-exam nati on of Ms. Carbonneau, the
City of Concord actually notified her that

you had confirnmed during the grow ng nonths

60
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that they m ssed locations; is that right?

A Yes.

Q And it's your understanding that they had not
gone out at any point to check whether or not
t hose areas were m ssed?

A. As far as | know, no.

Q Ckay. And in terns of the DES requirenents
that further wetland delineation occur during
t he construction, if the construction occurs
during the winter nonths, howlikely is it
that the individuals in the field will be
able to do that delineation and to assess
wet | and i nmpact s?

A It's not very likely unless the conditions
are suitable and the technician is very good.

Q Ckay. So, in terns of that requirenent, how
confortable are you with having the Site
Eval uation Commttee rely on that condition
in the DES permt?

A I*'mnot very confortable at all.

Q In terns of transplanting |upine, you nention
you were successful for a Wal *Mart project.
The area that you transplanted the lupine in

for the Wal *Mart project, how does that
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conpare to the proposed mtigation parcel
bei ng | ooked at by Northern Pass on Regi onal
Drive for this project?

It is suitable for supporting |upine, but it
will take a nunber of years for that
suitability to pay off. You can't very well
just plant a single |upine plant, or even
several, and expect themto be imedi ately
occupi ed by an expandi ng popul ation that's
not behaviorally adapted to that site.

And the Regional Drive site, you' ve been out
to that site; correct?

That is correct.

And the condition of that site, it's fair to
say, would be rather sandy and needs sone
rehabilitation work before | upine can grow
t here?

MR. NEEDLEMNMAN: M. Chair, I'm
going to object. This is beyond the scope of
redirect at this point. This could have been
i ncl uded.

CHAI RVAN HONI GBERG Ms. Paci k

M5. PACIK: The question rel ates

62

to the ability to regrow lupine. And | think to
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the extent that Dr. Van de Poll|l expl ai ned that
it can be regrown, | think it's inportant for
the Commttee to understand what conditions this
parcel has versus where he's worked previously.

CHAI RVAN HONI GBERG  Yeah, |
under stand why you would want his testinony in.
But why is it appropriate redirect? Wat
questions were asked that you need to -- that
are appropriate followup on redirect?

M5. PACIK: | believe
Commi ssi oner Bail ey asked the questi on about
whet her or not he's been able to regrow | upi ne
in the past successfully.

CHAI RVAN HONI GBERG | don't
think that's exactly the question she asked.
But you're followi ng up on Conm ssioner Bailey's
questions?

M5. PACIK: | am

CHAl RVAN HONI GBERG Al l right.
You may proceed.

BY Ms. PAC K
Q Do you recall what | was asking you, Dr. Van
de Pol | ?

A Yes. Again, | think this site is a suitable
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site for lupine to grow. But it wll take a
nunber of years before it can establish
because it requires a certain type of soil
condition and a certain type of soil age
where the microsia develop in the soi
sufficiently to provide the conpatible plants
with lupine. Lupine doesn't grow by itself
in a sandy bank, for exanple. It takes a
whi | e.
Ckay. Even though you didn't field-check
every single |location on your |ist, how
confident are you that there are areas in
Concord that are nore likely than not to have
been m ssed?

MR. NEEDLEMAN: (Objection. This
IS just expansive testinony at this point.

CHAI RVAN HONI GBERG Ms. Paci k

MS. PACIK: This is follow ng up
on questions fromthe Site Evaluation Commttee
about the fact that Dr. Van de Poll did not go
out and do a field check on every single
question. | think it was D rector Way that had
asked that particul ar question.

CHAI RVAN HONI GBERG.  And what ' s
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your question again?

MS. PACIK: The question was,
even though Dr. Van de Poll did not go out and
field-check every area on the |list, whether or
not he's confortable that it's nore likely than
not that other areas were m ssed.

CHAI RVAN HONI GBERG  Yeah, isn't
that exactly the sane question that has al ready
been asked? | nean, | think we know t he answer
to the question. | nean, is there any doubt
about what he's going to say? That question was
probably asked last time, too. Sustained.

MS. PACIK: Okay. That's fine.

BY M5, PACI K

Q Dr. Van de Poll, based on your field review,
do you have an estimate of how nuch nore
extensive the wetland inpacts in the city of
Concord are as a whol e?

MR. NEEDLEMAN: Sane obj ecti on.

CHAI RVAN HONI GBERG Ms. Paci k,
want to hear, "During the questioning, so-and-so
asked you X. Wat else do you need to tell us
regardi ng that issue?”

MS. PACIK: Okay. Wth that, |
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do think that all of ny questions are asked.
Let ne just doubl echeck ny notes, please.
(Pause)

M5. PACIK: | think that's
everything. Thank you.

CHAl RVAN HONI GBERG  Thank you,
Dr. Van de Poll. W appreciate your testinony.

W TNESS VAN de POLL: Thank you
very much.

CHAI RVAN HONI GBERG W have
anot her witness to get up and in position.
We'll go off the record and make that happen.

( VHEREUPQON, RAYMOND LOBDELL was duly
sworn and cauti oned by the Court
Reporter.)

DI RECT EXAM NATI ON

BY MsS. MANZELLI :

Q Thank you. Good norning, M. Lobdell.

A Good nor ni ng.

Q All right. | want to nmake sure you have your
prefiled testinony in front of you. So you
shoul d have SPNF 63, which is your
Decenber 30, 2016 prefiled testinony. That

I ncludes three exhibits. Exhibit 1 is your

66
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resune information; Exhibit 2 is the

suppl enent to the draft Environnental
Statenent; and Exhibit 3 is the June 14, 2000
[sic] letter fromthe EPA. Do you have that
bef ore you?

A Yes.

Q And do you al so have SPNF 67, which is your
April 17th 2017 supplenental prefiled
testi nony, which includes two exhibits:

Exhi bit A are sel ect pages fromthe Arny
Cor ps Hi ghway Met hodol ogy, and Exhibit B is
an exanpl e of the Normandeau Wetl and
Functions and Values. Do you have that

bef ore you?

A Yes.

Q Now | want to go over updates to your
testinony. You included in your testinony
information fromthe Departnent of Energy's
draft Environnental |npact Statenent?

A Correct.

Q Now, | understand you have several updates to
your Decenber 30th testinony, SPNF 63, as a
result of the Departnent of Energy publishing

the final Environmental |npact Statenent as
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opposed to the draft; is that correct?
Correct.

CHAI RVAN HONI GBERG O f the
record.

(Di scussion off the record.)

BY M5. MANZELLI :

Q
A

Q

A

Do you see this inage on your screen?
Yes.
Ckay. This is Applicant's Exhibit 205. |Is

this the final Environnmental |npact Statenent

that | referenced?
Yes.
So what | put on the screen is what |'ve

mar ked SPNF 271, which is a cheat sheet with
whi ch we have attenpted to docunent the
several updates to your testinony to make
this update a little bit easier.

Now, | ooking at the cheat sheet, | want
to wal k through No. 3 as an exanple. [|If you
were to | ook at Page 5 of 17 of your
Decenmber 30, prefiled testinony, at Line 8
you said, "The Project calls for 95 acres of
wetl and inpact.” Are you with ne?

Yes.
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Ckay. And now what you're doing is you're
updating to replace that "95" wth "208,"
based on the final figures in the fina
Envi ronnent al | npact Statenent; correct?
Correct.
And all of your updates that |I'm show ng here
on SPNF 271, all of themare the sane. They
result fromupdating figures in the now
outdated draft Environnmental |npact Statenent
with the current final Environnmental | npact
Statenent; correct?
Correct.
Have you had a chance to review this cheat
sheet, SPNF 2717
Yes, | have.
And is this an accurate summary of all the
updates to your testinony?
Yeah.

MS. MANZELLI: So at this point,
M. Chairman, |I'm happy to wal k through all of
t he i ndividual updates if you or any party
W shes ne to. But to keep things noving al ong,
I|'mjust as happy to sinply file this exhibit

and | eave it at that.
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CHAI RVAN HONI GBERG  Yeah, |
don't think we need you to do that. Thank you.
MS. MANZELLI: Ckay. Thank you.
BY MS. MANZELLI :
Q M. Lobdell, with these updates, do you
her eby adopt and swear to your prefiled
testi nony?
A Yes.
Q All right. 1 have a couple questions for
you. Going back to the final Environnental
| npact Statenent, and the fact that since you
prepared your prefiled testinony the
Departnent of Energy has published its final
Envi ronnent al | npact Statenent, Applicant's
205, does that final docunent versus the
draft docunment reach a different concl usion
W th respect to what route would be the | east

I mpacti ng route?

A. No, | believe the Alternative 4s, which are
the bury alternatives, are still the | east
I mpacti ng.

Q | want to talk with you about restoration and

replanting stakes. Now, just in terns of the

term nol ogy, am |l correct to understand that

70
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a stake is a woody cutting that you put in
the ground to replant for purposes of
restoration, just so everybody knows what

we' re tal ki ng about ?

Yes.

And are you famliar wth the reconmendati on
fromthe USDA NRCS Engi neering Field Handbook
for two- to three-foot spacing for |ive

st akes?

Yes.

Are you aware that Ms. Carbonneau testified
at the hearing on June 20th of this year that
t hat recommendati on does not apply to this
pr oj ect ?

Yes.

And do you believe that this recommendati on
applies to this project?

Well, it could in sone circunstances. The
USDA' s recommendati on i s when the vegetation
Is pretty nuch absent to the site. And
because these dormant stakes have a tendency
to die, you put themin at a very high
density in hopes that 50 percent or nore of

t hem survi ve.
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So are you saying that in sone cases in this
project it could apply and in sone cases it
may not apply?

Correct.

And tell ne specifically what would that
depend on?

Well, it would depend on the anount of

di sturbance of the site. So if al

vegetation was killed or if the bulldozer,
excavator, that type of thing had stri pped

t he vegetation, particularly on a stream bank
or sone sensitive area, then you need to

pl ant a higher concentration than if it was
just planting in existing vegetation.

And you're aware that the Applicant calls for
pl anting densities of either 500 or 100 per
acre; correct?

Yes.

So are you saying in certain circunmstances a
pl anti ng density greater than 500 or 100
woul d be required?

Yes.

And do you see anything in the Application or

anything from DES that accounts for the

72
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possibility that a greater density m ght be
needed?

A Wll, it's very possible with the anount of
tenporary inpacts that are proposed, the nmats
could be left to the point where the
vegetation all dies off, or there could be
di sturbance on sone of the stream crossings.

Q But what I'masking is -- you've | ooked at
t he Application; right?

A Correct.

Q And you' ve seen the materials from DES,

I ncludi ng the March 1st recommendation to
approve the various DES permts?

A Yes.

Q Do you see anything in those docunents that
acknow edges the possibility that a greater
pl anting density m ght be needed?

A No.

Q I want to talk with you -- | have a couple
questi ons about wetl and functions and val ues.

Are you aware that Ms. Carbonneau
testified at the hearing on June 16th of this
year that, if you have a wetl and and t hat

wetland is converted to a different type of
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wet | and, and that wetland is never, ever
going to go back to its original condition
it is forever going to remain as that
different type of wetland, her testinony was
that that is a permanent change, yet not a
per manent wetl| and i npact because the size of
the wetl and woul d not change. Are you aware
of that testinony?

Yes.

And do you agree with that?

No. | believe a change in the function of a
wetl and is a permanent i npact.

And are you aware that Ms. Carbonneau
testified at the hearing on June 16th that
the primary purpose of perform ng a Functions
and Val ues Assessnent in this case, that the
primary purpose in this case was not for

avoi dance and not for mnimzation, but it
was for mtigation? Are you aware of that?
I'"'maware of it, yes.

And do you agree with that statenent?

No. | believe that while functions and

val ues are required for Section 800 of the

mtigation in the wetland rules, it's al so
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requi red under 304.02, the so-called "20
Questions,” Attachnment A of the New Hanpshire
Wet | ands Application, where | believe it's
Question 17 asked for functions and val ues of
the total wetl and.

So, just to kind of go back to basics, the

| egal requirenents with respect to wetl ands
are threefold: To avoid, to mnimze and to
mtigate; correct?

Correct.

And are you saying that the Functions and

Val ues Assessnent is related to all three of
t hose | egal requirenents?

| believe it is, yes.

I want to tal k about EPA real quickly.

In your prefiled testinony you said that
ot hers share your opinions. And you cited to
the Environnental |npact Statenent fromthe
Departnent of Energy, and to the letter from
EPA fromthe sumer of 2016; correct?
Correct.

Since that tine, has anyone el se shared your
opi ni on?

The EPA has reinforced it in their second
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letter, yes.

Q And is this the letter you're referring to?

>

Yes.

Q And |'ve marked that SPNF 268. This is a
Sept enber 26, 2017 letter on EPA | etterhead.
And are you famliar with this letter?

A Yes.

Q What's the gist of this letter?

A. Well, basically they' re saying that the
alternative is not the |least inpacting to
wet | ands.

Q Meani ng the route that is under consideration
for this project, EPA feels it is not the
| east inpacting alternative?

A Correct.

MS. MANZELLI: | have no further
questions for M. Lobdell. He is avail able.
CHAl RVMAN HONI GBERG M. Pappas.
Of the record while M.
Pappas i s com ng up.
(Di scussion off the record.)
CHAI RVAN HONI GBERG.  Whenever
you' re ready, M. Pappas.
MR. PAPPAS: Thank you, M.
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Chai r man.
CRGCSS- EXAM NATI ON

BY MR PAPPAS:

Q Good norning, M. Lobdell. [|I'mtom Pappas.
I represent Counsel for the Public.

A Good nor ni ng.

Q Let ne foll owup on sonething you j ust
testified about, and that was the live
staking. Do you recall that testinony?

A. Yeah.

Q And you indicated that in certain areas you
believe there is going to be a need for
greater plant density than proposed by the
Applicants; is that right?

A Yes.

Q Do you have a suggested condition, should
this project get a permt, that would provide
for the greater density of planting that you
t hi nk m ght be necessary?

A No, | think that the USDA standard that was
previously nmentioned is the highest density
necessary, and then the density would vary
dependi ng upon the site and the conditions.

Q Do you -- okay. So let nme ask you sone

77
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questi ons about how the Applicants cal cul at ed
wet | ands.

Now, in your prefiled testinmony you
i ndi cated the Applicants state that there
will be 2.5 acres of permanent inpacts and
139 acres of temporary inpacts. Do you
recall that?
Yes.
And the tenporary inpacts nostly relate to
either the access roads that will be built to
provi de construction or the crane pads that
W ll be used to actually build structures.
Do you recall that?
Yes.
Ckay. And the Applicants only cal cul ated the
amount of wetl ands i npacted by the Project by
only |l ooking at wetlands within the
ri ght - of -way boundaries; correct?
Correct.
Now, do you agree that a wetland is a unified
syst en®?
It can be, yes.
Ckay. And if a wetland extends outside the

ri ght-of-way, does the entire -- do you think

78
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the entire wetland should be eval uated for
potential inpact as opposed to just the
wetl and within the right-of-way boundary?
Yes.
Let's go to an exanple. |s there sonething
on the screen in front of you, sir?
Yes.
What's on the screen is Bates Stanp
Page 68115 from Applicant's Exhibit 201. And
I want to draw your attention to Parcels 9710
and 9709. And if you look, they're on the
ri ght-hand side of this nap. Do you see, for
I nstance, 9710 on the right-hand side, sort
of the top part?
Coul d that section be enl arged, pl ease?
Yeah.

(Pause)
So now can you see 97107
Yes.
And do you see below it 9709?
Yes.
And you see that the right-of-way goes
t hrough those two parcels. Do you see that?

Yes.
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O at least it goes through a little bit of
one of them And then do you al so see that
wet | ands are indicated both within the
ri ght-of-way that goes through those parcels,
as well as extending past the right-of-way on
bot h sides of the right-of-way?
Yes.

( Pause)
Ckay. Do you have sonething on the screen in
front of you?
Yes.
This is Bates Stanmp 67707 from Applicant's
Exhi bit 200, which is the Alteration of
Terrain maps. And we see those sane two
parcels if you look -- it's alittle hard to
see, but it's 21033 and 21041. They're the
ones in the mddle, okay. Can you see that?
Yeah.
All right. So what we're seeing here is
t hose sane parcels on the prior nap. And you
can see the right-of-way and you can see the
crane pad and the access road from either
side of that crane pad in that wetland area.

Do you see that?
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A Correct.

Q And we can see where it shows the yellow with
the dots that will indicate the use of
matting to work in that wetland area. Do you
under st and t hat?

A Yes.

Q Ckay. Now, there was testinony previously
that wwthin the right-of-way, 5.3 acres of
wet | and woul d be included, but the whole
wet| and area is approximately 25 acres. |'l|
represent to you that was M. Berglund's
testinony earlier in this proceeding. And
there's al so been testinony, and you can see
fromthe map, that what wll be done in this
right-of-way is, after the access roads are
built, they'll be renoving an existing
transm ssion line, relocating that |ine and
then al so constructing the Northern Pass
transm ssion line within this section of the
right-of-way. Do you understand that?

A Yes.

Q Now, is it your view that wetl ands outside of
the right-of-way in this area, for instance,

will also be inpacted in addition to any
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I mpacts to wetlands within the right-of-way?
MR. NEEDLEMAN: Objection. This

is in the testinmony, and it's just an expansion

of things that could have easily been there.
CHAI RVAN HONI GBERG ' m ki nd of

assunm ng that M. Pappas is setting sonething

up.

MR. PAPPAS: | am and the next
question is -- this is the setup for the next
questi on.

CHAI RVAN HONI GBERG  The next
question is the punch |line.
MR. PAPPAS. You got it.

A | cannot tell without -- fromthe information
provi ded whet her there would be any inpact to
this wetl and beyond the right-of -way.

BY MR PAPPAS:

Q Ckay. Let ne ask you this question: Based
on your experience and know edge and your
work on this project, do you have an estinmate
or order of nmgnitude of the anount of
addi ti onal wetl ands that would be i npacted
beyond the right-of-way? 'Cause you

testified that you believe there will be
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I mpacts beyond the right-of-way, and | want
t o know whet her you have an estinate or order
of magni tude of what those additional inpacts
woul d be.

MR. NEEDLEMAN: Sane obj ecti on.
This coul d have easily been included in the
testinony. And | also don't believe it's
rel evant, separately.

CHAl RVAN HONI GBERG M. Pappas.

MR. PAPPAS: Well, | think it's
certainly relevant. He testified, and ot her
W tnesses testified, that the inpacts wll be

beyond the right-of-way. So in order for the
Commttee to understand the full inpacts to
wetl ands, | think they need to find out what
this witness knows or believes to be those
i mpacts. And he testified that the inpacts wll
extend beyond the right-of-way, so | think it's
appropriate to ask hi mwhet her he has an
estimate of the anount.

CHAI RVAN HONI GBERG  And this was
not in his original testinony?

MR. PAPPAS: | don't believe he

quantified in his original testinony, and that's
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what |'masking himto do, if he can quantify.
My recollection is he testified that there w il
be inpacts, but | don't recall quantification.
So that's ny question, whether he has quantified
it.

CHAI RVAN HONI GBERG ~ Overrul ed.

He can answer.

BY MR PAPPAS:

Q
A

Q

A
Q

Do you recall the question?

Repeat the question, please.

Sure. Based on your work in this case, your

experience and know edge, do you have an

estimate or sone order of nagnitude for the

anount of additional wetland inpacts beyond

i mpacts within the right-of-way?

No.

Ckay. Let ne ask you just a few questions

about how the Applicants eval uated wetl ands.
Now, on the screen in front of you is

Counsel for the Public's 665, which is a copy

of the Arny Corps of Engi neers H ghway

Met hodol ogy Wor kbook. Do you see that?

Yes.

You're famliar with this workbook; are you
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not ?
Yes.
And t he net hodol ogy used in this workbook is
used for perm tting under various
environnental statutes; is that right?
Yes.
And | believe you testified earlier that that
met hodol ogy i s consi dered i ndustry standard?
Yes.
Yeah. And would you agree with nme that the
Appl i cants used or clained to use this
met hodol ogy in this workbook to eval uate the
wetl ands within the right-of-way?
Yes.
Now, in your prefiled testinony, you detail ed
how you believe the Applicants m sapplied the
met hodol ogy, so | don't need to wal k you
through it because the Commttee can read it
in your prefiled testinony.
The question is?
' mgoing to get there when | turn the page.
Trying to save a little tine.

Let ne just ask just a couple other

setup questions, if you will.
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Sur e.

You al so tal ked about the form and you
attached it to your testinony that goes al ong
with this workbook; correct?

Correct.

And you attached the formthat the
Applicant's consultant, Nornmandeau, used. Do
you renenber that?

Yes.

Now, Nornmandeau's formdidn't use two parts
of the Arny Corps of Engineers' fornms. Do
you recall that?

Well, | recall that what | focused on
primarily was the fact that there was not a
Rati onal e section for their determ nation of
what functions and val ues the wetl ands had.
Ckay. Let ne do this. Wat's on the screen
now i s Counsel for the Public Exhibit 666.
Do you see that?

Yes.

And this is the Wetl ands Functi on and

Val uation Formthat is part of the Arny

Cor ps' net hodol ogy; correct?

Correct.
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And it has a section for Rationale. Do you
see that?

Yes.

It al so has a section for Comments. Do you
see that?

Correct.

And it has the various functions and val ues,
and next to each function and value there's a
pl ace for rationale and a place for coments;
correct?

Correct.

Ckay. Wiat's on the screen now i s Counsel

for the Public Exhibit 667, which is the form
t hat Nor mandeau Associ ates created for the
Nort hern Pass Project; correct?

Correct.

And if you look at this form they have a
listing of the functions and val ues, but they
don't have the two colums we just saw on the
Arny Corps of Engineers formfor rationale
and comments; correct?

Correct.

Now, first let nme ask you: Have you ever

seen in a project that you've been invol ved
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with that used the Arny Corps of Engineers
met hodol ogy, but did not use the Arny Corps
of Engi neers form but instead used a form
simlar to the Nornmandeau fornf
Yes.
You' ve seen ot her people --
O, no forns at all.
No forns at all?
Ri ght.
And have you seen people use -- well, let ne
back up for a m nute.

Have you seen people claimto follow the
Arny Corps of Engi neers net hodol ogy but not
use their fornf
Yes. | do so nyself.
Ckay. And when you do that, do you foll ow,
nonet hel ess, the nmethodology listed in the
Arny Corps of Engi neers handbook?
Yes, and | also place the rationales |I use
for determ ning what functions are invol ved
w th that wetl and.
So would | be correct in saying that whether
or not you use the Arny Corps of Engi neers

form you address all of the itens that we
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saw on the form such as rational e?

A Ri ght.

Q Ckay. Tell us briefly why it's inportant or
t he purpose of having the Rational e col um
and the Comments columm, or at | east
i ncluding that information in the val uation.

A Well, it's inportant because the reason for
doing the entire assessnent is to determ ne
t he functions and val ues of the wetl and
you' re assessing. And w thout know ng what
t hose rationales are for determ ning whet her
that function or value exists, it's difficult
to understand the true val ue.

Q Ckay. So, in the Normandeau eval uati on they
determ ned that there was two percent of high
quality wetlands. Do you recall that?

A Yes.

Q Now, do you believe that the Applicant's, as
you descri be, "m suse" of the Arny Corps of
Engi neers nmet hodol ogy resulted in rating too
few wetl ands as "high quality” wetl ands?

A Wel |, the Corps nethodol ogy does not
recommend addi ng up all of the various

functions and val ues and putting a nuneri cal
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rating on it and comng up with a overal
nuneric nunber for the wetland. And that's
what was done in this case, where | believe
t hey set up a point system where each
function that it had got one point, principal
functions got two points, and if a wetl and
had 14 points, it was rated as "high
quality.” And that, in ny opinion, is a
m suse of the system because they don't --
t he Corps does not recommend putting those
nunbers on it to conme up with a total nunber.
Q And do you believe that by enpl oyi ng that
m suse of the system it resulted in rating
too few wetl ands as "high quality" wetl ands?
A Yes, | do, because a wetland can have j ust
one function that's very inportant and it has
hi gh function in that value or in that
function. And so the wetland can be very
val uabl e, but it wouldn't show up under this
systemas in their list of high quality
wet | ands.
Q Ckay. Now, based on your experience,
know edge and work in this case, do you have

any estinmate or order of magnitude of the

90

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LOBDELL]

anount of high quality wetlands that m ght be
present as opposed to the two percent?
Wll, I've done a nunber of town-w de wetl and
assessnents, and | think the nunber will be
substantially higher. And if we | ook at the
Fish & Gane's WIldlife Action Plan and the
wet | ands shown in that, about 50 percent of
t he wetl ands ranked as havi ng "hi gh" val ue
habitat. So |I think that we could -- | could
say professionally that |I think that two or
t hree percent of the wetlands that ranked as
"hi gh" val ue was very, very |ow.
Do you have a range of what you woul d expect
to find for high quality wetl ands?
No, | don't.
But you think it's significantly higher than
two percent.
Certainly.
Let ne ask you a few questions about the
Applicant's testinony about tenporary
I mpact s.

Now, the Applicant, as we indicated
earlier, estimated that 139 acres of wetl ands

within the right-of-way would be tenporarily
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i mpacted. Do you recall that?

A Yes.

Q All right. Now, the Applicant's estimate is
not based on field work; correct? D dn't
they -- isn't the estimate based on county
soil surveys?

A No. | believe the 139 acres you nenti oned
was based on field delineation of the wetl and
according to the Application. Wat was
esti mated, | believe using the county soil
surveys, was the anount of very poorly
drained soils wthin that 139 acres.

Q Thank you for that correction

So, do you know when the county soi
surveys that the Applicant used, when the
data was collected for those?

A Yes, it was probably in the '70s and ' 80s,
and probably went into the ' 90s.

Q Ckay. And do you believe that that data is
still as current enough today, or at | east
current enough in 2015 to be relied upon as
the Applicant relied upon it?

A | believe that at the scale and level it's

at, it's accurate. But the maps are produced

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LOBDELL]

93

at 1 inch equals 2,000-foot scale, so that

the accuracy is not that great. And they

al so cannot show snall wetlands or small

hydric soil mapping units on those maps.

Ckay. Do you think that nore data is

necessary in order to accurately provide that

estimate?

Yes.

G ve us an exanple of sone additional data

t hat woul d be necessary.

Well, for exanple, in the public soil survey,

there's groupings of soils. So, particularly

in the rural areas and the nountai nous areas,

the soils can be grouped and not separated

out. So there could be poorly drained

m neral soils grouped with very poorly

drai ned soils in the sane mapping unit. So

you woul dn't be able to split out what's very

poorly drained and what's poorly drained.
From a nore detail ed standpoint, there

are site-specific soil surveys that are

requi red by AOT in their application process

that would, at a very high | evel of detail,

map out the poorly drained, very poorly
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drai ned, and non-wetland soils on a
devel opnent site.
Thank you.

Let ne just ask you a few questions
about the Applicant's proposed restoration.
Now, woul d you agree that tenporary inpacts
to wetlands can |l ast for a nunber of years?

They coul d, yes.

Ckay. And the Applicants, in their proposed

restoration, did not provide site-specific
restoration plans; is that correct?
Correct.

And the Applicants also did not provide any
site-specific informati on on existing
conditions of the wetlands within the

right-of-way; is that right?

Not in each specific plan for each site, no.

For instance, they didn't provide existing
el evations or existing soils or existing
hydrol ogy; is that right?

Correct.

Ckay. Now, in your opinion, can

envi ronnental nonitors effectively nonitor

the i npact fromconstruction without this
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site-specific informati on?

Well, I'"mnot sure how you can tell a site
has been restored to the pre-existing
conditions if you don't know what the

condi tions are before you start.

So, in other words, in order for the
environnental nonitors to determne if the
restorations were successful, they would need
to know what they | ooked |ike before.

Correct.

Now, without this information on existing
conditions, could sone restoration efforts
be, in fact, counterproductive?

It's possible.

Could that then |l ead to pernanent damage

rat her than actually restoring?

Probably not. But it probably would not |ead
to the wetl and being restored to its
pre-existing condition or to its pre-existing
functi ons and val ues.

All right. Let nme ask you sone questions on
a final topic. The Applicant proposes to
wor k on sone wetl ands when they are frozen.

Do you recall that?
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Yes.

And in your prefiled testinony, you expressed
concern that sone areas of wetl ands may be
frozen, while other areas are not frozen. Do
you recall that?

Yes.

And you indicated that working in those
conditions could result in permanent damage
to wetlands. Do you recall that?

Yes.

Based on your experience, is there a tine of
year when there should be no work in wetl ands
in order to avoid this condition where you
have a concern about part of the area is
frozen and part of the area is not frozen?
Well, | have observed the nost inpact to
wet | ands during what we call nud season,
which is the tinme of the year when the frozen
ground is thaw ng, and it goes back from
frozen to thaw, frozen to thaw But in terns
of putting a calendar date on it, | can't.
And it would probably vary dramatically from
Pittsburg to Deerfield.

| suspect it would. But in your experience,
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that's the tine when you' ve seen the nost
damage because of this condition we're
t al ki ng about ?

A Yes. Not just danmge to wetl ands, but al so,
i n general, erosion and sedi nent problens as
wel | .

Q All right. Is it your opinion that if a
condition could be franmed that woul d avoi d
work in nud season in any particul ar area,
woul d you think that that would be an
appropriate condition to avoid the damage

t hat you' ve expressed concern about?

A Yes.
Q Thank you, M. Lobdell. | have no ot her
questi ons.

CHAI RVAN HONI GBERG. Let's take a
ten-m nute break before we resune with the
I ntervenors.
(Recess taken at 10:52 a.m, and the
hearing resuned at 11:10 a.m)
CHAI RVAN HONI GBERG Ms. Menard,
whenever you're ready.
CROSS- EXAM NATI ON
BY M5. MENARD:
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Q Good norning, M. Lobdell. 1|'m Jeanne
Menard, representing the Deerfield Abutter
G oup.

M5. MENARD: And I'mgoing to
ask, Gretchen, are you available to conme forward
to run the ELMO?

BY M5. MENARD:

Q So, to get started, M. Lobdell, in your
suppl enental testinony you stated that
Ever source underesti mated the nunber of al
hi gh quality wetl ands; correct?

A Yes.

Q If you would, this is a sunmary sheet from
Applicant's Exhibit 1. 1It's Page 138 from
Appendi x 31. And I'll give you a range of
t he Bates nunbers. | don't have the exact
nunber, but it's in the range of 21207.

Just a quick exanple. This is a wetl and
in Deerfield, DF 7. And if you quickly go
across to the primary functions and the ot her
values within this particular wetland, you
had expl ai ned and gone through in your
testi nony how the ranking system-- 2 for

primary and 1 for other values, so 14 was the
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nunber to achieve --

A Yes.

Q -- in order to obtain that "high" val ue
ranki ng. And you can see here the nunber of
this particular wetland would be far in
excess of 14. So this was incorrectly
| abel ed as not a "high quality” wetl and.
Woul d you agree with that?

A "1l take your word for it, yeah.

Q So nmy question to you is: Wat's the
consequence, you know, from your project
I mpact anal ysis? Wy does this matter, you
know, in terns of -- | got the sense from
your earlier conversation wth M. Pappas
t hat you were concerned with a nunber of
wet | ands not even being included for
val uati on as opposed to not maki ng correct
totals on those wetlands. Is that a fair
assessnment ?

A No. | was -- ny issue is wth the functions
and val ues bei ng done only on the wetl ands
within the right-of-way and not including the
wet | ands outside of the right-of-way, which

Is critical in determning sone of the
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functions based on the rationales in the
Cor ps hi ghway manual .

Q So in this particular exanple, does it
matter -- why does it natter that the
functions and val ues are not properly
identified for any given wetl and?

A Well, I think wwth any wetland, if you can
determ ne that the wetland is a
hi gh-functioning wetl and, then the attenpts
to avoid and m nim ze should be greater.

Q Ckay. GCkay. Thank you.

So woul d you agree that the ranking of
the wetl ands, along with the ranking of the
habitats, was used by the Applicants in order
to select appropriate mtigation parcels?

A Well, one of the reasons for doing the
hi ghway net hodol ogy under mtigation is to
try to assure that the mtigation actually
conpensates as nuch as possible for the
functions and values that are | ost by the
Pr oj ect .

CHAI RVAN HONI GBERG O f the
record.

(Di scussion off the record)
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BY M5. MENARD:

Q So what |'m about to put up, and the next two
exhibits are just for illustrative purposes
to set up the ultinmate question here --

M5. MENARD: |If you'd flip that
over, Heather, so people know where this is
comng from

BY M5. MENARD:

Q This is a newsletter from Forward New
Hanpshire tat was sent out in July of 2017.
And as an abutter to the right-of-way, we
received this in the mail.

So, on the second page there is a
reference to the parcels that are being
selected as part of the mtigation package.
And you can see the two closest to Deerfield
fromthis particular selection. There's a
property in Penbroke that's 87 acres, and you
can see it has a highest ranking habitat.

And then there's a seven-acre parcel in
Concord simlarly; the Pine Barrens has that
same ranki ng.

So, on the next exhibit, just froma

general overview, you can see Deerfield is

101

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LOBDELL]

| abeled in the mddle there. And to the east
the right-of-way passes through this area.
The Deerfield Abutter -- 1'll represent to
you the Deerfield Abutter block enconpasses
close to 400 acres. And you can see fromthe
coloring in that general area, the highest
ranked habitat in New Hanpshire, and it al so
has the hi ghest ranked habitat in the
bi ol ogi cal region as identified by the
Wldlife Action Plan of 2015.

So ny question is: |If a wetland carries
a primary function for endangered species --
and you had used that as an exanple in your
suppl enental testinony -- but if it's not
avoided and if there aren't any | ocal
mtigation parcels nearby, would it be
reasonabl e to assune that the endangered
species would be affected over tinme, froma
popul ati on standpoi nt ?

A Well, I"'mnot a wildlife biologist, so |

can't answer that in detail. But | would say
that if a wetland inpact is directly
i npacting a function such as wldlife habitat

or an endangered species, then an attenpt
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should be made to mtigate, if not on site,
then within the watershed.

And if they don't -- that's the attenpts.

But if there aren't parcels that are secured
to provide that, you know, just do a
substitute for that resource, in effect,
woul d you expect there to be sone | ong-term
I mpacts to the popul ati on?

Yes. |If they were reducing the habitat of

t he particul ar endangered species, yes.

MR | ACOPINO Ms. Menard, does
t hat exhi bit have a nunber assigned to it?

M5. MENARD: No. | felt it best
not to. And I'll take advisenent here. The
Wldlife Action Plan maps are not intended to be
used in legal matters. And so --

MR IACOPINO It's up to you.

M5. MENARD: -- | didn't want to
be in violation of their -- it's stanped right
on here, "not intended for legal use."” So I

wanted to just be general in identifying the
areas but not m suse the information.
MS. MANZELLI: If I may, it would

be hel pful, as the sponsor of this witness, it
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woul d be hel pful if these docunents coul d be
mar ked for the record.

M5. MENARD: |'m happy to --

MR. | ACOPINO Do you know what
your next nunbers are?

MS. MENARD: -- identify this as

Deerfield Abutter Exhibit 171.
MS. BRADBURY: That would be 172,
Jeanne. 171 is used.
MS. MENARD: Thank you. 172.
MR. | ACOPI NO. Thank you.
MS. MANZELLI: And the prior
exhi bit?
MR. I ACOPINO | thought the
prior one was fromthe Application, wasn't it?
M5. MENARD: No, this is a
newsl etter, and this could be identified as 173,
Deerfield Abutter 173.
MR. | ACOPI NO Thank you.
MS. MENARD: Thank you.
BY Ms. MENARD:
Q And | ast topic, M. Lobdell. Are you aware
t hat Eversource has nade a $3 mllion

comm tnment for purposes, in part, to support
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scientific research, and specifically to
offer protection and educati onal prograns
associ ated wi th endangered speci es?

A No, |'m not awar e.

Q Ckay. What we have here is Applicant
Exhibit 124. And these are m nutes that were
posted. This was an August suppl enent al

subm ssion over the sumer, this infornation.

105

MS. NMENARD: And if we could take

a |l ook at the second page, G etchen.

BY Ms. MENARD:

Q The Fish & Gane is indicating that Eversource
Is going to be working on a vegetative
managenent plan specifically focused on rare,
t hreat ened and endanger ed speci es.

And lastly, Page 3 is the topic for you,
M. Lobdell. On their work with the
Veget ati ve Managenent Pl an, they're seeking
to |l ook to Massachusetts because of their
al ready wel | -establ i shed managenent pl ans.
Are you aware that in Massachusetts they have
a Massachusetts Endangered Species Act that
provi des some regul atory teeth to their

managenent plans regardi ng habitats, wetl and
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habi tats and upl and habitats?
A No. | do not work in Massachusetts.
Q Ckay. Thank you. That's all | have.
CHAI RVAN HONI GBERG Ms. Draper.
CROSS- EXAM NATI ON
BY MS5. DRAPER:
Q Good norning. |'m Gretchen Draper, and |I'm
part of the Pem gewassett R ver Local
Advi sory Commttee. And | have one question
about wetl ands.

W' ve heard about wetl ands that are
under a federal reserve program Are you
famliar with that? There's one up in Stark,
| believe, and also one in Deerfield. They
have gone through to have themcertified
under a federal program And | was just --
nmy question, if you're not famliar -- you're
not. GCkay. M question was whether or not a
f ederal program woul d have any significant
differences in identifying wetl ands ot her
t han what we do in the state of New
Hanpshi re.

A. Well, there is a federal definition for

wet | ands, and New Hanpshire uses that, as
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nost states do. So | assune it's a federal
program and they're using that sane
definition.
Q Al'l right. Thank you.
CHAI RVAN HONI GBERG ~ Si nce no
ot her intervenor groups have questions -- wait.
| see Ms. Pastoriza' s hand go up.
MS. PASTORI ZA: | have just one

questi on.
CROSS- EXAM NATI ON

BY Ms. PASTORI ZA:

Q So, inasnuch as you spoke to burial, were you
assunm ng that those burial routes under roads
were previously disturbed terrain?

A I"msorry. |'mhaving troubl e understandi ng
t he questi on.

Q | nasnuch as you spoke to burial in your
testinony, the alternative of burial under
roads, were you assum ng that those roads

were previously disturbed terrain?

A. Could you -- I'"'msorry. I'mgoing to have to
put these on. | can't understand the
questi on.

(Pause i n proceedi ngs)
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A If you could repeat that again, |I'd
appreciate it.

Q | nasnuch as you spoke to burial under roads
as an alternative, were you assumn ng that

t hose roads were previously disturbed

terrain?
A Not necessarily.
Q So what was your assessnent of the roads in

terns of degrees of disturbance?
A. | amnot -- again, I'mnot clear. Which

roads are we speaking of now?

Q Any roads.

A In the right-of-way?

Q Yes.

A Ckay. | didn't assunme any |evel of
di sturbance of those roads. | was
treating -- the tenporary inpacts were al

treated the sane in ternms of existing

di sturbance. The restoration would have to
be and is defined by state statute as
"restoring the wetland to the pre-existing
condition." So, whatever the condition is at
the tinme of the tenporary inpact, that would

be the condition that it would have to be
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restored to.

Q And your assessnent of the inpacts is
i nconpl ete because it did not include the
surroundi ng wetl ands that would al so apply to
the burial route?

A Well, yes. |If there were inpacts to wetl ands
al ong the burial route, they would have to be
rest or ed.

Q And the shortfall of the study, in terns of
not i ncluding wetl ands outside of the Project
boundary, that would also apply to the buried
route?

A. Yes, in terns of functions and val ues,
assessing functi ons and val ues, yes.

Q Thanks.

109

CHAl RVAN HONI GBERG. Anyone el se?

M. Wal ker.
CRGOSS- EXAM NATI ON
BY MR WALKER:
Q Good norning, M. Lobdell. W've nmet. MW
nanme is Jereny Wal ker, and | am counsel for
t he Applicant. Just a few things today.
I n reachi ng your conclusion and your

opinions in this matter, you did not do any

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LOBDELL]

field work in this case; right?

A | did not.

Q You did not go out and question any of the
del i neati ons of the boundaries by Nor mandeau
in this case?

A No, | did not.

Q And | take it fromyour prefiled testinony
that the gist of your opinion is that the
route proposed by the Applicant is not the
one with the | east inpact to wetl ands;
correct?

A Correct.

Q And that's because it's not buried through
exi sting highway corridors through the route.

A Correct.

Q And earlier Ms. Manzelli asked you about the
final EIS issued in this case. And | take it
you revi ewed that?

A Yes.

Q And you would agree with nme that the
Departnent of Energy has found that the
alternative proposed by the Applicant in this
case is the Agency's preferred alternative;

correct?
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A Yes, but I'mnot sure it's the |least -- they
determned that it was the |l east inpacting to
wet | ands.

Q Right. In fact, their analysis considers
practicability, correct, and feasibility?

A Yes.

Q You did not consider that in rendering your
opi ni on about burying this throughout the
entire corridor and under existing hi ghway
corridors. You did not consider feasibility;
ri ght?

A. Well, | did not consider the economics of it.
In terns of practicability, the technol ogy
and | ogistics seemto be there to allow for
burial along the entire route.

Q But you did not consider costs or
practicability or feasibility associated with
t hat .

A. | did not consider costs.

Q And the DES wetl and rules, which I'm sure
you're famliar with, relating to avoi dance,
m nimzation and mtigation techni ques
require that potential inpacts have been

avoi ded to the nmaxi num extent practicabl e;
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ri ght?
A. Corr ect.

Q You' ve reviewed the DES' s permt in this
case?
A Yes.

MR. WALKER: And Dawn, if you

could pull up Exhibit 75, please, Applicant 75.
It's Bates 44453.

BY MR WALKER

Q M. Lobdell, the highlighted section which
Dawn wi || bl ow up, you would agree with ne
that the DES has determ ned that the
Appl i cant has provided evidence which
denonstrates that this proposal is the
alternative with the | east adverse inpact to

areas within its jurisdiction; correct?

A Yes.

Q And that's wetl ands; correct?

A Yes.

Q Have you testified before this Conmttee
bef or e?

A Yes.

Q And |I'm correct that you have subnmtted

testinony to this Commttee on a project
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called the G anite Reliable Wnd Project; is
that right?

A Correct.

Q And in that case you were engaged by the
devel oper of that project; right?

A I was a subcontractor to the engineering firm
engaged by the devel oper.

Q Now, that project -- and | reviewed the
docket in that case. That project included
33 wind turbines, each with a hei ght of about
410 feet, along with a substation and a
5.8-mle-long transm ssion corridor; correct?

A Correct.

Q And t he proposal was the transm ssion |line
was above ground.

A Yes.

Q And you recall that above-ground corri dor
travel ed adjacent to an existing roadway,
Dunmer Pond Road?

A Yes.

Q Do you recall in your testinony in that case
t here was sonme di scussion as to whether the
proposed project was the one that had the

| east inpact to wetlands on the site?

113

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LOBDELL]

A Correct.
MR. WALKER: And Dawn, if you
could pull up --

BY MR WALKER:

Q |'ve read through your prefiled testinony
before this Conmttee, and it is -- we have a
copy of that transcript. |It's Applicant's
Exhi bit 501.

MR, WALKER: And in particular
want to focus, Dawn, on Page 141.

BY MR WALKER

Q And M. Lobdell, for your benefit, if you
| ook at the mddle of the page, and it
actually starts with the line No. 1 -- and
['ll give you a mnute to refresh yourself
w th that testinony.

(Wtness revi ews docunent.)

Q Actual ly, you were asked a question about the
DES rules. And there was a question, "The
second itemon this list, on DES rules, is
"the alternative proposed by the Application
is the one with the |east inpact to wetl ands

and surface waters on site. And you were

asked, "Do you know how extensive an anal ysis
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[WITNESS: LOBDELL]

was done to eval uate that?"

And you responded, "No. But in the
findings of DES, they found that the
Application was sufficient to neet that
standard. "

And your followup question is, "Do you
have any comment about the extent of support
to that point that was offered by the
Appl i cant to DES?"

And you answered that, M. Lobdell, and
said, "Well there are a nunber of avoi dance
and mnimzation efforts as part of this

project. First of all, using the existing

roads as much as possible to reduce inpacts.”

And then it goes on, "As | said, citing [sic]
t he turbines out of the wetl and
areas, mnimzing the new road i npacts by, "
and if you could go to the next page, pl ease,
"designing to the m ni num st andard, avoi di ng
goi ng through a wetl and whenever possi bl e,
t hose types of things."

Now, in this case you did not recommend
that the transm ssion corridor be buried;

correct?
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A Correct.

Q And the DES did not find that it had to be
buri ed; correct?

A Correct.

Q Seens that your testinony here is
I nconsi stent with your testinony in that
case; is that fair to say?

A Well, the issue of burial, as | recall, never
came up in this process, and I wasn't even
aware. |I'mnot an engineer. | don't know
t he technol ogy involved in doing that. So it
never came up as an issue for ne as an
opti on.

Q And you didn't reconmend burial in that case.

A No.

MR. WALKER: Thank you. Not hi ng
further.

CHAI RMVAN HONI GBERG Menber s of
the Commttee have questions? | see M.

Wight's hand go up.

QUESTI ONS BY SUBCOW TTEE MEMBERS AND SEC COUNSEL:

BY DR WRI GHT:
Q Good norning, M. Lobdell.

A Good nor ni ng.
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Q Could you help ne clarify sonething you sai d.
It was regarding, | think during M. Pappas's
questioning, regarding the |ive stakes for
restoration. And you indicated that USDA had
sonme recomendati on of spacing of two to
three feet. And then | heard what the
Appl i cant was proposing was either 100
pl anti ngs per acre or 500 plantings per acre.
Coul d you correlate those two for ne. |Is
there -- in other words, what does two or
three feet equal in ternms of nunber of
pl anti ngs per acre? Do you have that

calculation in your m nd?

A | don't have a calculator wth ne.

Q Ckay. | was just trying to understand --

A But it's much nore dense.

Q It's much nore dense. That's what | figured.
I was just trying to get a ballpark figure,
I f you knew.

A Yeah.

Q Ckay. | guess | can figure that out |ater

hopeful | y.
Coupl e ot her questions. You obviously

expressed a | ot of concerns regardi ng sone of
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[WITNESS: LOBDELL]

t he met hodol ogi es used here in the
Application regarding, |like, wetland inpacts
beyond the right-of-way and wetl ands rati ngs.
And we know DES issued its four sets of
conditions. Do you feel that DES erred or
made m stakes in issuing those conditions?
And if it calls for a | egal conclusion, |
apol ogi ze. Do you think DES erred in terns
of its rules and regul ations and statutes in
its final conditions?

A Well, | disagree with their concl usions.

Whether it's a legal error or not | can't

say. But | certainly disagree with what
t hey --
Q So from a technical standpoint, you disagree

wi th the findings.

A Yes.

Q Ckay. And just one other area. You've
worked with DES and Fish & Gane before, |
assune, on other construction projects in the
state?

A Yes, |'ve done hundreds of wetl ands
appl i cati ons.

Q Do you feel that DES and Fish & Gane, and in

118

{ SEC 2015- 06} [ DAY 70 MORNI NG ONLY SESSI O\ { 12-21- 17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: LOBDELL]

conjunction with environnental nonitors, can
successfully nonitor the construction and
restoration fromthis project if it were to
nmove forward?

I have a real -- sone real concerns.

And what's the basis of your concerns?
Well, ny concerns are with regard to the
tenporary inpacts, the fact that there were
no site-specific restoration plans for over
800 i ndividual restoration sites. So we
don't know what the existing topography,

el evati on, other conditions, hydrol ogy, all
of it is in these restoration areas. So the
noni tors, who would actually have to act as
desi gn people to actually design the
restoration and do the inventory necessary
prior to construction -- so it's a lot nore
than nonitoring that's being required.

Are those things you' re describing things
you' ve seen done in other projects, or is
this consistent with what you' ve seen in

ot her projects?

Yes, in nost of the restorations |I've been

i nvol ved in, there has to be a restoration
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[WITNESS: LOBDELL]

pl an, not just a list of BMPs and pl anti ngs
and that type of thing. There actually has
to be a plan of what's there before the
restoration occurred. And if you don't know
what that is, then you have to estinmate it
and the fact of many wetl and vi ol ati ons. But
in this case it's not a violation. You are
able to go out and assess what the existing
condi tions are.

Q So if the Project were to nove forward,
that's sonething you think we shoul d consi der
requiring, if we were to approve the Project,
is afiling of those restoration plans to DES
or sonebody el se?

A Well, | think it should have been done by now
in order to assess, to truly assess the
I npacts. My concern is with the 42 acres
that they say are very poorly drained,
organic soils, which can conpress very easily
and are very sensitive and can be i npacted,
and those inpacts are very difficult to
restore, that | think has a great deal to do
w th whether the Project is approvable with

the exi sting route.
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Q Ckay. Thank you.

121

CHAI RVAN HONI GBERG Conmmi ssi oner

Bai | ey.

QUESTI ONS BY COW SSI ONER BAI LEY:

Q Good nor ni ng.

A Good nor ni ng.

Q In your direct testinony filed in Decenber of
2016, on Page 16 you tal k about the fact that
the Presidential Permt also has to nake
fi ndi ngs about wetl ands and water resources
as part of their consideration in granting
the permt.

A Correct.

Q And t hey've since granted the permt. So do
you think -- does that indicate that the, |
think it's Departnent of Energy believes that
t he i npacts on wetl ands have been
appropriately avoi ded, mnim zed or
mtigated?

A No, | do not. The final Environnental | npact
Statenent did not indicate that this proposal
was the least inpacting alternative to
wetl ands. In fact, in one of the appendi xes,

when they were responding to sone of the
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EPA' s concerns, they indicate that they were
not assessing the alternative routes, that
that was the job of -- their role was not
that, but that was the role of the New
Hanmpshire SEC. So they kind of avoided that
determ nati on.
But is the EIS different than the
Presidential Permt?
| did not reviewthe permt itself. But the
EI'S, | understand, is used by DOE to
determ ne whether a Presidential Permt wll
be i ssued.
Ckay. Thank you.
CHAI RVAN HONI GBERG M. Way.
MR WAY: No, I'mall set.
CHAI RVAN HONI GBERG M.
| acopi no.

MR. | ACOPI NO Thank you.

QUESTI ONS BY MR | ACOPI NO

Q

I just have two questions, M. Lobdell. On
Page 9 of Exhibit 67, which | believe is your
suppl enental testinony, it's where in your
direct testinony you say that the ranking

system used by the Applicant for the
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functions and values is not in accordance
with the Arny Corps nethod. Does the Arny
Cor ps nmethod say you can't use a point
system or does it say sonething different?
In other words, you said that it was in

viol ation, essentially, of what the Arny
Corps requires. |I'mtrying to get a handl e.
Does the Arny Corps say that a point system
is not all owed?

A Yes.

Q Ckay. And where does the Arny Corps say
that? |Is that in the highway manual ?

A It's in the nmanual itself. They al so have a
table in there with a big X through it which
shows what they consider to be an incorrect
use of the system

Q Thank you.

CHAI RVMAN HONI GBERG  Anyt hi ng
else fromthe Commttee?
[ No verbal response]
CHAI RVAN HONI GBERG Ms.
Manzel i, do you have any redirect?
MS. MANZELLI: Thank you. Just

to save tinme, | would |like to reserve the right
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to file that page fromthe nmanual, for the
record. | think | have it in ny stack of
papers, but I'mnot going to --

CHAI RVAN HONI GBERG Didn't
soneone put the nmanual up --

MR. I ACOPINO Yes. [It's Counsel
for the Public Exhibit 600-sonething.

MS. MANZELLI: Thank you.

CHAI RVAN HONI GBERG It m ght
even be Exhibit 666.

REDI RECT EXAM NATI ON

BY M5. MANZELLI :

Q

A

Q
A

All right. During cross-examn nation,

At t or ney Pappas asked you if you could
estimate, at | east by order of magnitude, the
quantity of inpacts that m ght occur to
wet | ands | ocat ed outside of the right-of -way.
You recall that?

Yes.

And you testified that you could not make
such an esti mate.

Correct.

Wiy is that?

Well, | just don't have any infornmation. |
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nmean, |'d have to do a site visit and | ook at
the wetl and and anal yze a |lot of information
about it, and |I just don't have that

i nformati on.

And this isn't, you know, a persona
shortcom ng of any sort. It's just that that
information isn't available in this
Appl i cati on what soever; correct?

Not that |I'm aware of.

You were al so asked about whether there was
any site-specific soil mapping that the
Appl i cants provi ded, and you nentioned that
the Alteration of Terrain requirenents
require such site-specific soil mapping. Do
you recall that?

Yes.

Now, isn't it true that the Applicants chose
in this case not to do that specific mappi ng
and, in fact, asked for and received a waiver
of that requirenent?

Yes, that's ny understandi ng.

M . Pappas al so asked you if in sonme

ci rcunst ances, because of the | ack of

site-specific information, restoration could
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actually be counterproductive, and you said
t hat was possible. Do you recall that?

A. Yeah.

Q Now, he al so asked about could it result in
per manent inpacts. Do you recall that?

A Yes.

Q And you said that there m ght be a pernmanent
| oss of functions and val ues; is that
correct?

A Correct.

Q Is a permanent | oss of a function and val ue a
per manent wetl| and i npact ?

A | believe it is, yes.

Q You received a couple questions fromthe
Subcomm ttee and Attorney Pappas, and perhaps
ot hers, about what conditions of approval
m ght satisfy your concerns or mght be a
good idea. Now, do you believe that there is
any condition of approval that would nake the
wet | and applicati on approvabl e?

A You nean the proposed alternative?

Q Yeah.

A No.

Q

You recei ved sone questions from M. Menard
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[WITNESS: LOBDELL]

about endangered species, and in particul ar,
if a wetland had a function and val ue of
endanger ed speci es, how shoul d that be

handl ed. And | believe what you said is,
well, you should definitely in the first

I nstance to do the wetlands mtigation at
that very wetland; and then, if you couldn't
do it at that very wetland, you should do it

at least within the watershed. Do you recall

t hat ?
A Yes.
Q Now, ny understanding is there are different

scal es at whi ch wat ersheds can be defi ned.
You know, at a |l arge scale, you could say
sonet hing |Ii ke the Connecticut River Vall ey;
ri ght?

A Correct.

Q So at what scal e watershed were you i ntendi ng
to indicate?

A Well, the imMmedi ate wat ershed. (Qbvi ously
it's nore appropriate to do it as close to
the site as possible. So you could work out
from various orders of watershed and find the

nost appropriate one. DES has a |list of sone
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[WITNESS: LOBDELL]

wat er sheds that they use, and those
wat er sheds break down what they -- how t hey
distribute the ARMfunds. So there is a list
of what at that |level to ne woul d be the nost
extrenmne.

Q Thank you. Let's see here. Attorney Wl ker

asked you sone questions about your work on

the Granite Reliable Project. Do you recal
t hose?
A Yes.
Q What are the primary differences between this

project and that project?

A Well, this project is tenfold larger in terns
of wetland inpacts. Also, in the Ganite
Rel i abl e Power Project there were nore than
half of it was on existing, pre-existing
| ogging roads in a commercial forest. And
these | ogging roads are, well, better than
many town dirt roads, used by 18-wheel ers and
that type of thing. So they're very
establ i shed roads. They needed permtting
because it was -- they were installed under a
Forestry Wetlands Permt. And when you

change use, you need to re-permt. So a |ot
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A

129

of the inpacts were re-permtting culverts
and ditches and those kinds of things al ong

t hose roads.

Now, | know you nentioned you're not an
engi neer. But as far as you know, is it
possible to bury wnd turbines and still have

t hem gener ate energy?

Not that |'m aware.
Does this refresh your nenory if, in response
to M. Wight's questions, | tell you that

about 4800 is the mat hematical answer to live
stake planting of two to three feet per acre?
That sounds correct.

You were asked sone questions about the Arny

Cor ps nethodol ogy as it relates to the use of
rati onal es and comments. And | understand

t hat you, |ike Nornmandeau, al so do not use

the formstrai ght out of the Arny Corps

manual ; is that correct?
Correct.
Ckay. Now, is that, in your experience,

common or uncomon for a certified wetl ands
scientist to use --

| think it's fairly conmon.
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Now, just to be clear, although you do not
use the form how often do you i ncl ude

rati onal es and comments in the work product
you produce?

Al ways.

Now, you were asked questi ons about the fact
that you did not performany field work in
this case. And you were al so asked questi ons
about when you were rendering your opinions,
what | evel of road disturbance you used as a
base assunption. 1Is it correct that you
relied -- the three things you relied on in
this case to render your opinions are: The
Nort hern Pass Application itself, and in
particular, the data associated with the
under ground section; infornmation fromthe TDI
Clean Link Project in Vernont, and the

Envi ronnent al | npact Statenent?

Yes.

And in all of those sources, you found
evidence that burial results in significantly
| ess wetl and i npacts; right?

Yes.

MS. MANZELLI : | have no further
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questions. Thank you.

CHAl RVAN HONI GBERG  Thank you,
M. Lobdell. | think you can return to your
seat .

MR. JUDGE: M. Chairnman.

CHAI RMVAN HONI GBERG M . Judge.

MR JUDGE: | think I have
agreenent fromthe groups ahead of Ms.

Kl ei ndi enst that she can take the stand now.

CHAl RVAN HONI GBERG  That's fine
W th us.

Ms. Paci k?

MS. PACIK: Before | forget, the
exhi bit that was provided by Dr. Van de Poll is
actually going to be Joint Muni 353. Thank you.

CHAI RVAN HONI GBERG  And | was
al so inforned that the manual we were tal king
about, the Arnmy Corps nmnual, is 665, Counsel
for the Public.

MR. I ACOPINO And Van de Poll is
not 352, it's 353?

M5. PACIK: Correct.

(Pause i n proceedi ngs)

CHAI RVAN HONI GBERG.  Wbul d you
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swear the witness in, please.
(VHEREUPON, M CHELLE KLEI NDI ENST was
duly sworn and cautioned by the Court
Reporter.)
DI RECT EXAM NATI ON
BY MR JUDGE:
Q Ms. Kl ei ndi enst, can you state your nane and
spell your last nane for the record?
A M chelle, Kleindienst, K-L-BE-I-NND-1-E-N-S-T.
Q And what is your business address?
A | represent McKenna's Purchase Unit Omers
Associ ation. They are at 84 Branch Turnpi ke,
No. 150, Concord, New Hanpshire, 03301.

Q Did you file prefiled testinony in this

docket ?
A Yes, | did.
Q Do you have it with you?
A Yes, | do.
Q If you | ook at the docunment |I'm show ng you,

It's Sheet 308 from 10/9/15, does that show
McKenna's Purchase?

A Yes, it does.

Q And McKenna's Purchase is the condom ni um

units that the cursor is tracing right now?
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A Correct.
Q And the right-of-way is shown with
construction pads in yellow, access roads in

red, et cetera?

A Yes.

Q So the right-of-way is right along the edge
of McKenna's Purchase?

A Yes.

Q So are you a nenber of the intervenor group?

A | am

Q Is that the Ashland to Concord | ntervenor
G oup?

A Abutter G oup, yes.

Q Abutter G oup. Thank you.

And if | show you the ShareFile, these
are three exhibits, Ashland to Concord
Abutter 5, 6 and 7. And | will represent to
you that 5 is your testinony and 7 is your
response to the data request and 6 is M.
Chal ners' Mont ana st udy.

In ternms of 5 and 7, do you swear and
affirmthat it's all true, your testinony?

A. Yes, but | would like to edit ny testinony.

Q So, subject to any corrections that you are
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about to nake, do you adopt that as your
testinony in our proceedi ng here?

A Yes, | do.

Q And | think you've indicated you do have
corrections to nake?

A Yes.

Q Pl ease tell the Commttee what corrections
you'd |i ke to nake.

A I need to anend our average sal es price.
It's gone up to $186,544, and in ny testinony
| suggested that there would be a 30- to
50- percent reduction in sales prices due to
the Project going in. So at 30 percent that
woul d be $55, 963, and at 50 percent that
woul d be $93, 272.

Q So I'm show ng a page of Abutter 5, Ashl and
to Concord, where you' re maki ng a change in
the range and the average.

A Correct.

Q Ckay. Now, based upon the testinony you've
heard in this proceeding, the records you
reviewed, and particularly the prefiled
suppl enental testinony of M. Chalners, is

there any additional testinony that you w sh
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A
Q

to offer regardi ng the cooperation of the

Applicant, economc |oss and the absence of

final plans?

|'"msorry, Steve, could you repeat that?

Yeah. [|'masking you if you want to talk

about the cooperation of the Applicant with

McKenna's Purchase, the econom c |oss or

consequences as described by M. Chal ners,

and the absence of final plans fromthe

Appl i cant .

| disagree with Chal mers' assessnent of the

association. | disagree with his

met hodol ogy.

Wll, let nme break those down into smaller

bi tes.

Ckay.

Let's tal k about cooperation to begin wth.
Did you all ow representati ves of the

Applicant to enter MKenna's Purchase?

Yes.

Did representatives of the Applicant tour the

property with you in Novenber 20167

Yes.

WAs there any tours prior to that?
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[WITNESS: KLEINDIENST]

A Yes.
Q How many do you thi nk?
MR. NEEDLEMAN. M. Chair, |I'm

going to object. Novenber 2016 and before

shoul d have all been included in the testinony.

VR  JUDGE: M. Chal ners
testified on cross that he did not have an
opportunity to go to the property. [|I'mjust

trying to establish that he had plenty of
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opportunities to do it and he did not. And this

is an exhibit that was introduced by the
Applicant after | cross-exam ned M. Chal ners.

CHAI RVAN HONI GBERG ~ Overr ul ed.
She can answer.

A Coul d you repeat the question?

BY MR JUDCE:

Q Wl |, the question was whether there were
other tours of the property by the Applicant
prior to Novenber of 2016.

A Yes. W first started neeting with them back
in 2011.

Q Did M. Chalners request a visit to the
property prior to filing his initial

testi nony?
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>

A

o >» O > O »

No.
Did McKenna request a view by the SEC?
Yes.
And di d that happen?
Yes.
Did M. Chalners request a site visit after
he filed his initial testinony?
He requested one, and it was deni ed.
It was denied. Ckay.

This is Exhibit 198 that the Applicant
i ntroduced in M. Chal ners' testinony. And
this docunent is a request from Tom Cet z,
counsel for the Applicant, for a sonewhat

related i ssue. And the answer he got from ne

Is, as you understand, "I do not give you
perm ssion to enter the property"; is that
correct?

That's correct.

Did McKenna's Purchase exist in M. Chal ners'
initial testinony?

No.

Did you file testinony to bring this to the
SEC s attenti on?

Yes.
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Q

>

A

I*'mshowi ng you Exhibit 154. This is a
docunent that was introduced by the
Applicant, a summary of outreach from
McKenna's Purchase Unit Omers Associ ati on.
And | want to focus on Novenber 18, 2016.
And do you see here it says "neeting to

di scuss proposed project route and possi ble
alternatives"? Do you see that?

Yes, | do.

And can you read the handwiting that's on
t he side there?

"Meeting wth Steven Judge. Nothing was
prom sed. "

Not hi ng was prom sed; is that right?
Not hi ng prom sed. Yes.

There was sonme conversation with the
constructi on panel about noving a pole. Do
you renenber that?

| believe so.

And the pole we're tal king about is right
where the cursor is. [It's C189-51. The
request was to nove it over into property
that's | abeled 8174. Do you renenber that?
Yes, | do.
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Q

I*'mshowi ng you a docunent dated August 25,
2017 from McLane, counsel for the Applicant,
to Ms. Monroe. And | want to go down to the
second page. And do you see where it says
the followng itens agreed to at the final
hearings did not result to changes to the
pl an sheets?

Yes.

Can you read Paragraph 2 for the record? And
do it slowy, please.

"Applicants agree to eval uate rel ocation of
structures C189-51 near McKenna's Purchase,
to the south of its current |ocation, to an
abutting parcel of |and, Tax Map Parcel

111H 4-22. |If MKenna's Purchase's can
obtain perm ssion fromthe abutting

| andowner, the Project is likely to be able
to relocate the structure as requested.
Sheet 609 of updated wetland permt plans.”
Do you have a relationship wth the owner of
t hat property?

No.

Do you even know who the owner is of that

property?
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A No.

Q Does McKenna's Purchase's have a ri ght-of -way
across that property?

A No.

Q In the negotiation -- or in obtaining
perm ssion, would you expect that that woul d
cause McKenna's Purchase to contribute
sonet hi ng? Why woul d that property owner | et
McKenna's Purchase use -- put the pole on
their property w thout sone val ue bei ng given

by McKenna's Purchase?

A I woul d suspect they would want sonething in
return.
Q | discussed with M. Chalners, and this is

Docunent 8712 -- you said 84 Branch Turnpi ke
is the address for MKenna's Purchase?

A. Yes, it is.

Q This is the only docunent in the Application
relating to the val ue of McKenna's Purchase.
Do you see where the cursor is here under
Assessed Val ue?

A Zer o.

Q Zero. Wat is the value of, the total value

of McKenna' s?
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A

It's $27 mllion.

Were you here when M. DeWan was asked about

t he phot ographs that he took at MKenna' s?

That's anot her question | wanted to ask you.
You al | owed people fromthe Applicant to

cone on the property and take phot ographs;

ri ght?

Yes.

And we' ve seen those photographs in this

pr oceedi ng.

Yes.

And do you renenber M. DeWAn sayi ng t hat

when he took those photographs, that he

didn't use themat all in reaching his

opi ni on about aesthetics effect?

Yes.

Do you renenber M. DeWan, ny asking him

whet her a transm ssion corridor running al ong

t he side of a condom nium woul d have a

negati ve effect, and he refused to answer

t hat question? He just acknow edged there

woul d be an effect, but he woul dn't

characterize it?

Yes.
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Q Do you think there would be an effect?

>

Yes, a large effect.

Q Let's tal k about econom c consequences for a
nonent .

You were here when M. Chal ners
testified that he deci ded when he did his
original analysis here that he woul d not
addr ess condom nium projects. Do you
remenber that?

A Yeah, he considers us a non-residenti al
property.

Q Is it fair to say he didn't consider you at
al | ?

A He didn't.

Q There is an acknow edgnment by the Applicant
t hat sonme property wll be -- will have
econom ¢ consequences. Do you renenber the
testi nony about that?

A ' mnot certain.

Q The property has to be encunbered by the

ri ght-of-way easenent, it has to be a

single-famly hone, and it has to have nore

visibility than it did before.

A Ch, that was the criteria that was given to
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hi m
Q Right. That's criteria that he created that
t he Applicant adopt ed.
Ckay.

And i s the McKenna's Purchase -- does that

LN

contain single-famly hones?
Yes, it does.
Single-fam |y hones or condom ni uns?

Townhones.

o >» O >

Townhones. \What di stinction do you draw

bet ween a condonmi niumthat's worth $186, 000

on average and a single-famly home?

A It's just a difference in ownership, a
different way to own your hone.

Q Now, in terns of the requirenent that the
property -- that the building be within a
100 feet of the right-of-way, is it fair to
say that both M. Chal ners and M. DeWan
noved McKenna's Purchase away fromthe
ri ght - of -way?

A Yes.

Q M. Chalners did that by taking neasurenents

fromthe front door of the unit.

A. Yes.
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Q Now, he had plenty of opportunity to ask to
cone onto the property before he filed his
testinony; isn't that correct?

A Yes, he did.

Q So he coul d have taken neasurenents fromthe
back of the buil dings.

A Yes. And all the other single-famly hones,
they took it fromthe nearest point of the
house to the road.

Q We al so had testinony fromhimand from
several people, | think, that one of the
properties at McKenna's Purchase actually
m ght be on the right-of-way.

A In one case it does go through an
I ndi vi dual ' s deck.

Q So even if he stayed on the right-of-way and
he didn't go on McKenna's Purchase, he could
have neasured the distance fromthat buil ding
to the edge of the right-of-way, which would
have been negative two feet; is that correct?

A Yes.

Q M. DeWan put the neasurenents in his
testinony, and he ultimately testified that

he was doi ng neasurenents from where he was
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t aki ng the photograph, not from-- it was
fromthe photograph to the structure of the
transm ssion line, not fromto the edge of

t he right-of -way.

Correct.

Agai n, he said that his cal cul ati ons

didn't -- had no effect whatsoever on his

opi nion, as far as MKenna's Purchase.

Poi nted out the boundary markers that we had.
We had those installed in 2011 at the tine.
And he took his picture fromthe driveway,
fromthe roadway.

Right. And so, just to remnd the Commttee,
when we took a view of the property, the
poles with the red tops on them that was the
edge of the right-of-way?

Yes. We had an engi neer do a study of the
western side of the ROW

How many properties are within 100 feet of
the edge of the right-of-way at MKenna?
Fifty units.

Now, in tal king about econom c consequences,
do you agree with M. Chalners that the only

way to actually calculate that is to have a
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146

sale and to conpare that sale with a
conparable sale, with a property that does
not have a hi gh-voltage transm ssion |ine?

A Yes.

Q Did M. Chalners find properties that did not
have a hi gh-voltage transm ssion |ine?

A No, he did not. He just | ooked at McKenna's
Purchase. He didn't use any ot her
associ ations as conparisons or to get a
basel i ne.

Q Let's tal k about exactly what the Applicant
Is planning to do.

M. Chalners agreed with ne that it
woul d be better to have the exact
identification of where the structures are
going. Do you agree with that?

A Yes.

Q So |''mshow ng you two docunents. One is
Exhi bit 200, which was submtted recently
August 15, 2017, and the other we | ooked at
al ready, Sheet 308. As you |ook at these
docunents and you can see where the poles are
and where the construction pads are and where

t he access roads are, do you know where any
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of these things are actually going to be?

A. No, | don't.

Q Is it your understanding that the towers that
are shown on here or the poles, that they
have construction -- that they have footings,

f oundati ons?

A Yes, they all -- yes.

Q Different towers have different foundati ons?

A Yes.

Q Do you know what towers are going to be in
this right-of-way by MKenna?

A Vell, | know what towers, but | don't know

where they're going to be positioned exactly.

Q Are you sure you know which towers, what Kkind
of towers?

A Well, no, | don't because they changed the
configuration at Loudon Road. They went from
a lattice-work tower on the corner of Loudon
Road to a nonopole tower, which wll increase
the heights. So | believe the hei ght at
McKenna will be increased, but | don't know
what to.

Q Were you here when | asked M. Bowes on

Day 11 for a plan that specifically shows
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[WITNESS: KLEINDIENST]

A
Q

o >» O >

exactly what is going to be cleared and when
it's going to be cl eared?

Yes.

Have you received such a plan?

No.

Now, | ooking at this docunent that we have
up, | do want to point out that in the
original docunent there is a green area which
shows clearing where |I'mputting the cursor
right there. Do you see that?

Yes.

And in the nore recent docunent, that
clearing is not there; is that correct?
That's correct. And while | appreciate that
they're leaving that thin buffer, it's only
about a 40-foot-tall buffer. So it's not
goi ng to make nmuch of a difference when we
start having 100-pl us-foot pol es.

Were you here when M. Bowes testified that
there's no conprehensi ve schedul e yet

devel oped, that that's sonething that PAR is
goi ng to do?

Yes.

Have you seen a conprehensive schedul e --
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Q

No.
-- for McKenna?

The docunents that we've been using in
this proceeding say, to a | arge extent, exact
structure heights and pl acenent are subj ect
to change based on detail ed designs. |s that
your under st andi ng?

Yes.

Do you know what the fall zones are going to
be for whatever structures cone into this
area?

No.

In ternms of M. Chal ners' nethodol ogy, |
think you started to describe -- can you

t hi nk of any reason why you woul d not val ue a
condom ni um and you woul d val ue a
single-famly hone?

| don't know why he would do that. There's
nore people that would be affected at a
condom ni um conpl ex than woul d be affected at
a single-famly home. |It's the nost highly,
densely popul ated area | believe along the
entire route.

Is there anything else that you'd |i ke to add
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at this point?

A No.

Q Wiat is the effect going to be on McKenna?

A. Ch, | thought we already covered that. |
feel it will be a 30- to 50-percent loss in
property values. W could | ose our FHA
approval if our rent ratios becone too | arge.
McKenna's a very quiet and -- it's an
exenpl ary condom ni um property. And once
this goes through, it's going to have a
devastating effect on the associati on.

Q And |l et me be clear for the record. You do

not live in McKenna's; is that right?

No, | don't.

You' re the manager of the property?

Yes, | am

And yet you care about the people --

Deepl y.

o > O > O »

You tal ked about the FHA. Let ne just
expl ore that for a nonent.
Is it fair to say that many of the units
i n McKenna are purchased using FHA | oans?
MR. NEEDLEMAN: Obj ection, M.

Chair. W' re expanding testinobny now.
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CHAI RMVAN HONI GBERG M . Judge.

MR JUDGE: M. Chal ners
testified that these properties are worth zero.
And | think he also testified that there will be
no econormi ¢ consequence.

CHAI RVAN HONI GBERG ~ Sust ai ned.
Yes. |1'd say probably --

CHAl RVAN HONI GBERG  Wait. The
objection is sustained. M. Judge shoul d be
nmovi ng on to a new question.

WINESS KLEI NDI ENST: OCh, |I'm
sorry.

MR, JUDGE: M. Judge has no nore
questi ons.

CHAI RVAN HONI GBERG  Thank you,
M. Judge.

M . Pappas.

MR, JUDGE: Actually, I want to
say thank you to the Commttee for allow ng ne
to be ill on Tuesday and thank you to those who
let Ms. Kleindienst go first.

WINESS KLEI NDI ENST:  Yes, thank
you.

CHAI RVAN HONI GBERG O f the
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record.
(Di scussion off the record)
CROSS- EXAM NATI ON
BY MR PAPPAS:
Q Good afternoon, Ms. Kleindienst. |'m Tom
Pappas. | represent Counsel for the Public.
Am | correct there are 148 townhouses in

McKenna's Purchase?

A Yes.

Q And 26 buil di ngs?

A Yes.

Q Ckay. Do you have sonmething on the screen in
front of you?

A Yes.

Q What's on the screen in front of you is a
page from Counsel for the Public's Exhibit
655. And this is a map done by Hol den
Engi neering. Do you see that?

A Yes.

Q And am | correct that at the bottom of the
map is the right-of-way?

A Correct.

Q And then you see a row of buildings that abut

the right-of-way; is that correct?
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A
Q

Correct.

And am | correct that those ten buil di ngs
abut the right-of-way, if you count ten
bui | di ngs of units?

Yes.

And then there are ten other buil dings

i medi ately further fromthe right-of -way;
correct?

Yes.

Wuld | be correct in saying that those ten
addi tional buildings are a few hundred feet
fromthe right-of-way?

I would say so, yes.

All right. Then you see there are six other
bui | dings on the other side of a drive, and

t hose are further away fromthe right-of -way;

correct?
Yes.
Now, is it -- am|l correct in saying that

currently there are two existing transm ssi on
lines in the right-of-way that abuts
McKenna's Purchase? Correct?

Yes.

What's on the screen now is Bates Stanmp 14628
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from Counsel for the Public's Exhibit 655.
And this actually cones from M. Chal ners’
testinony. And if you see it, it says
"Exi sting R ght-of-Way Configuration." Do
you see that?

A Yup.

Q And | have indicated on there the hei ght of
the existing poles, a distribution |ine of
40 feet, an existing transm ssion |line of

55 feet, and then an existing transmn ssion

line of 70 feet. Do you see that?
A Yes.
Q Ckay. Wiat's on the screen now is Bates

Stanp 14630 fromthe sane exhibit. And this
al so cones from M. Chal ners' prefiled
testinony, and it indicates the right-of-way
configuration as part of the Northern Pass
Project. And you can see there, there wll
be three lines, and there will be taller
pol es rangi ng anywhere from75 to 90 feet.
Do you see that?

A Yes.

Q So woul d you agree with ne that currently

nost of the units do not have a cl ear vi ew of
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A

the current existing transmssion line; is

t hat correct?

That's correct.

They're screened by things |ike trees and
shrubs and so forth?

Yes.

What's on the screen now is Bates Stanp 14632
from Counsel for the Public's Exhibit 655.
This is a picture of existing conditions
taken by M. DeWan. Do you recogni ze that?
Yes.

And it was taken in April of 2015. Do you
see that?

Yes.

And he was standing in the roadway in front
of these two units when he took it?

Yes, he was.

And woul d you agree with ne that what can be
seen is just the top of an existing
transm ssi on pol e?

Yes.

And woul d you agree with ne that that is not
a clear view of the transm ssion tower?

Yes.
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Q Ckay. Wiat's on the screen now is Bates
Stanp 14633 from Exhibit 655. And this is
M. DeWan's photo sinmulation standing from
t he sane spot as the prior photo; correct?

A Yes.

Q And you can see here nuch nore of a
transm ssion line structure in the m ddl e.
Do you see that?

A Yes.

Q And you can see to the right above the unit a
pretty clear view of a transm ssion line;
correct? The tower?

A Clearly visible, yes.

Q And you can see the conductors passing in
front?

A Yes.

Q So would you agree with ne that this shows a

clear view of the transm ssion structures
fromthis vantage point?

A Yes.

Q So there's a difference between the existing
condi tions where there was a partial, not
very clear view, to a condition where there

is a clear view, correct?
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Yes.

Ckay. Wuld you al so agree with ne that,

gi ven the additional height of the towers,
that visibility of themis possible fromnnore
vant age points than the existing conditions?
Yes.

MR. NEEDLENMAN: M. Chair, I'm
going to object. This is all material that was
in the record | ong ago and coul d have been
included in Ms. Kleindienst's testinony. And I
don't see anything that is happening here other
t han expandi ng on this.

CHAl RVMAN HONI GBERG M. Pappas.

MR. PAPPAS: |'m about a m nute,
couple mnutes away fromny point to ny
questioning. This is just setup, and I'mtrying
to go through it quickly.

CHAl RVAN HONI GBERG We were j ust
wondering up here what it is that we haven't
al ready seen and heard about this and Ms.

Kl ei ndi enst knows what we've seen and heard. |If
there's a question on this stuff, | would
encourage you to get to it.

MR PAPPAS: Okay. Well, let
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me -- |1l get to it right now

BY MR PAPPAS:

Q Wiat's on the screen now is the cover page of
M. Chalners' prefiled testinony dated
Cct ober 16, 2015, which we nmarked as Counsel
for the Public 654. And what's shown now is
Page 12 of that prefiled testinony in which
M. Chalners testified, quote, "Based on our
research, those properties that could
potentially be affected are hones very cl ose
to the right-of-way that did not have a clear
visibility of the existing line, but wll
have a clear visibility of the existing |ine
or the new Northern Pass |ine after it is
built,"” close quote. Do you see that?

A Yes.

Q Ckay. Having | ooked at the
exi sting-conditions photo and the photo
sinmul ation that we just reviewed, would you
agree with ne that, first, for those ten
bui | di ngs that abut the right-of-way, those
are very close to the right-of-way?

A Yes.

Q Woul d you agree with ne, also, for those ten
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>

A

bui I di ngs, currently they do not have a clear
visibility of the existing transm ssion |ine?
Yes.

And woul d you al so agree with ne that, if the
Project is built, fromthose ten buil di ngs
they will have a clear visibility of the

rel ocated line, as well as the Northern Pass
t ower s?

Yes.

Now, we | ooked at the map that showed the ten
bui | di ngs i medi ately behind the ten
bui I di ngs that abut the right-of-way. Do you
recall that?

Yes.

Do you have the sane view with respect to

t hose ten buildings of the three itens | just
went t hrough?

It will be changed once the new |ine goes in.
The will have a clear view.

And currently they don't have a clear view?
Currently they don't have a view.

And you indicated those were within a couple
hundred feet of the right-of-way?

Yes.
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MR. NEEDLEMAN: M. Chair, sane
obj ection. Seens |like we're going over old
mat eri al that could have all been incl uded.

CHAI RVAN HONI GBERG And we're
al so really going over naterial that's not --
there's no real factual dispute about the
relati onship of the property to McKenna's
Purchase. And her testinony is about that
proximty and its effect, in her opinion.

MR. PAPPAS: Agreed. But what
I'"mtrying to -- she had testified in her
prefiled in terms of why she thinks that there
wi Il be decrease in property value, and |I'mjust
trying to correlate that with what M. Chal ners
said. And that's the point of this.

CHAI RVAN HONI GBERG She
di sagrees with M. Chalners. That's how it
correl ates.

MR. PAPPAS: No, I'mtrying to
correlate in terns of using M. Chal ners’
testinony as a basis to see if that's a basis
for her opinion. That's what I"'mtrying to do.
And | just didit.

CHAl RVAN HONI GBERG  Okay. And |
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think we would all stipulate that M. Chal ners’
opinion is not the basis for Ms. Kleindienst's
opi ni on.

MR. PAPPAS. Well, not
necessarily his opinion, but the nethodol ogy,
the three criteria --

CHAI RVAN HONI GBERG  She
di sagrees with his nmet hodol ogy, too.

MR. PAPPAS: Well, let ne be nore
precise. The three criteria in his testinony is
what | just wal ked her through to see if she --
using that criteria, if that supports her
position. That's what --

CHAl RVAN HONI GBERG Al l right.

MR. PAPPAS. And with that, |
have no ot her questi ons.

CHAI RVAN HONI GBERG Ms. Paci k.

MS. PACIK: Could we get the
ELMO, pl ease?

CRGCSS- EXAM NATI ON
BY Ms. PAC K
Q Good afternoon. Danielle Pacik fromthe Gty
of Concord.

I have in front of you on the screen,
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and we're going to just blowthis up a little
bit, it is Sheet 308 fromthe Alteration of
Terrain plans from August 18, 2017. And the
quality isn't great, so | do apol ogi ze. But
on this plan, where there's an arrow -- are
you famliar with this plan?

Yes.

Ckay. This is the revised plan which shows
t he area where there will be vegetative
clearing. And on the revised plan where the
arrow is, there's a snall |ocation of green
whi ch shows, according to Northern Pass, the
only area of vegetative clearing. Are you
famliar wth that?

| see it.

And based on your know edge of the edge of
the right-of-way at McKenna's Purchase, the
area that's circled near Brenda Court, there
Is a construction pad. Do you see that next
to the arrow on the right?

Yes.

And t he edge of the right-of-way, you' ve

mar ked a pole, is that correct, in that

| ocation that we saw during the site visit?
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We didn't actually see that one. That one's
right abutting that end unit's deck.

Ckay. And the construction pad where it's
bei ng shown on this nap, does it nake any
sense that they would be able to acconplish
construction in that |ocation wthout having
vegetative clearing in that area?

| don't see how they could do it.

CHAl RVAN HONI GBERG Wait, wait,
Ms. Kl eindienst --

MR. NEEDLEMAN: |1'mgoing to
object on the basis that | don't think she's an
expert and can testify about these issues.

CHAI RVAN HONI GBERG Ms. Paci k
this is just soneone's |ay opinion about what
t hey can do there.

M5. PACI K: No, it's on the map,
based on where she knows the edge of the
ri ght-of-way and the di stance shown to the
construction pad, based on her famliarity wth,
you know, boots-on-the-ground know edge of the
area --

CHAI RVAN HONI GBERG ~ Sust ai ned.

MS. PACIK: -- and where the
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trees are --

CHAI RVAN HONI GBERG ~ Sust ai ned.

M5. PACIK: -- and what her
opi nion is.

CHAI RVAN HONI GBERG ~ Sust ai ned.

Il think it would have to all be cleared --

CHAI RVAN HONI GBERG Wi t, wait
wait. It's now Ms. Pacik's turn to either nmake
sonme ot her statenent or ask anot her question
because the objection was sust ai ned.

M5. PACIK: Ckay. | guess | can

just lay a foundation a little bit better if
that's necessary, in ternms of Ms. Kleindienst's
know edge of where the trees are in proximty to
t he right-of -way.

CHAI RVAN HONI GBERG.  Your
question i s about whet her soneone can do
construction in that area w thout doing
clearing. W have no basis to believe that M.
Kl ei ndi enst i s capabl e of rendering such an
opinion -- or I'msorry, let nme put it a
different way -- qualified to render such an
opinion. And it appears to be well beyond the

scope of what she offered in direct testinony.
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MS. PACIK: Maybe | need to just
clarify the basis of this question. But where
t he edge of the right-of-way is, the trees --

l et me think about this for just one second.

BY Ms. PACI K:

Q

Ms. Kleindienst, the |ocation that's being
shown on the Alteration of Train map where
there's the edge of the constructi on pad
which is in the black circle, based on your
know edge of the area, is there vegetation in
t hat area?

MR. NEEDLEMAN:  Obj ecti on.
Again, this speaks to the accuracy of the nmaps
and the feasibility of construction in relation
to the accuracy of the maps. And for the sane
reason, she's not qualified to testify to this.

CHAI RVAN HONI GBERG Wl |, that
specific question was only | ooking at that
boundary; is there vegetation w thin that
boundary. She may or may not know t he answer to
t hat question, but it doesn't go beyond that.

| s there vegetation within the
boundary, as Ms. Pacik just outlined it?

WINESS KLEI NDI ENST:  Yes.
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M5. PACIK: That's all | have
then. Thank you.
CHAI RVAN HONI GBERG Ms. Menard.
CROSS- EXAM NATI ON

BY Ms. MENARD:

Q

Good afternoon. Jeanne Menard, here,
representing Deerfield Abutters. | just have
one question for you.

In an afternoon session of a
cross-exam nati on of M. Chal mers on
April 13th, Attorney Judge was having a
di scussion with M. Chal ners regarding
econom ¢ i npact and the guaranty buyout
program where property owners who are goi ng
to sell their property could qualify. Are
you famliar with that progranf
l'msorry. \Wat progran?
It's called the Loan Guaranty Program  Not
necessary that you renmenber the details of
the program |I'mjust putting it in context
of the question that M. Chal ners was asked
by M. Judge.

M. Chal ners recogni zed the fact that

McKenna's Purchase wouldn't qualify for the
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program given the nature of it being a condo
association. And M. Quinlan -- excuse ne.
This is a conversation of M. Judge and M.
Qui nl an regarding M. Chal ners' criteria for
t hi s buyout program
And M. Quinlan responds on Line 20,
Page 173, "This program does not apply, but
we had made significant desi gn enhancenents
in and around the McKenna's Purchase area to
mtigate inpacts."”
Did the nethods that M. Quinlan

descri bed to reduce visual inpacts of the
Project mtigate your concerns about property
val ue i npacts?
No.

MS. MENARD: Thank you. That's
all I have.

CHAI RMVAN HONI GBERG Dd Il mss
any i ntervenor groups who had questions for M.
Kl ei ndi enst ?

[ No verbal response]

CHAI RMAN HONI GBERG  Questi ons

fromthe Conmttee?

Ch, I"'msorry. M. Wil ker,
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you nmay have questi ons.
MR. WALKER: Just a few
CHAI RVAN HONI GBERG ' m sure
it's just a few |I'mconfident of that.
CROSS- EXAM NATI ON
BY MR WALKER:
Q Good norning, Ms. Kleindienst. Am | saying

your nane correctly?

A. Yes, you are.

Q Al right.

A. One of a very few

Q Just a few questions. You' ve been invol ved
with McKenna's Purchase for how nany years?

A Ten. 2008.

Q So you're famliar with the different
communi cati ons between the Project and
McKenna's Purchase?

A Yes.

Q I want to bring up Applicant's Exhibit 154,

Ms. Kleindienst. And this is sonething
that's already been introduced. |1'mnot sure
if you' ve seen this. This is a sunmary of

t he different comruni cations between the

Proj ect and McKenna. Have you seen this?
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A Yes.

Q I want to focus on the correspondence
briefly, and particularly the letter that was
sent to you on April 18, 2014.

MR WALKER: And Dawn, if you
could bring that up, please. That's Exhibit
484, Applicant's Exhibit 484.

Q Have you had a chance to take a quick | ook at
that, and do you renenber this letter, M.

Kl ei ndi enst ?

A. Yes. And | sent a followup letter to it.

Q So this was a letter -- and just for the
Conmttee's perspective, this is a letter
that the Project sent to you acknow edgi ng
concerns that were raised by McKenna with
regard to the Project and noting that they
wanted to consider those concerns and neet
w th the McKenna's Purchase to discuss
alternatives; correct?

A Yes.

Q And ultimately there was another letter sent
to McKenna's because you refused to have a
neeting shortly thereafter; is that right?

A No, we asked for specific plans.
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Before you net.
Bef ore we net.

| see.

> O >» O

The directors specifically requested. And
this letter actually cane up because of an
open neeting at the G appone Center. There

was no conversation wth ne.

MR. WALKER: Dawn, if you could

pull up Applicant's Exhibit 485, please.

BY MR WALKER

Q Do you recall this letter, M. Kleindienst?

A Yes.

Q So inthis letter you'll note that the
Project is enclosing the plans of the
proposed alternatives to what was al ready
proposed; is that right?

A. " msorry. Could you repeat that?

Q Yeah, that was a bad question

So, inthis letter the Project is asking
again for a neeting. And in the bottom
par agraph they state, again, that we want to
nmeet with you to go over what we consi der
proposed alternatives, neaning what the

Proj ect considers proposed alternatives;
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ri ght?
And the directors wanted final plans.
And with this letter, with a copy of this
letter, the final plans were submtted -- or
pr oposed plans were submtted to nake changes
to what had been proposed; is that right?
Yes.

MR. WALKER: Ckay. And Dawn, if
you could go to the next -- or the first

drawi ng, please, attached to that letter.

BY MR WALKER:

Q

And this is the existing right-of-way that
abuts McKenna's; correct?
Yes.
And there are three lines that go through
t hat corridor?
Yes.
And those three |ines have been there since
you' ve been at McKenna's; correct?
Yes.
MR WALKER: And if you could go
to the | ast drawi ng, Dawn, which is the proposed

al ternati ve.

BY MR WALKER:
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Q And in this proposal, the Project had
represented that it could relocate the berm
cl oser to McKenna's; correct?

A Yes.

Q And that would allow for |owering the hei ghts
of the other towers; is that right?

A "' msorry?

Q By nmoving the berm they could al so reduce
t he height of the other structures?

A. | don't know about that.

Q VWll, I'll represent to you that that is
actually explained in the letter to you dated
April 18. They discuss that by "noving the
berm we can |ower the structure height."

A Yes.

Q But it was not a neeting after you received
t hese plans in May 2014; correct?

A Correct.

Q Wiy did you not agree to neet with the
Project at that tine?

A If you go down and | ook at the bottom of
this, it says it's a prelimnary design and
subj ect to change.

Q Thi s was sonet hi ng bei ng proposed that they
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wanted to discuss wth MKenna's Purchase;
ri ght?

A Yes. And we had asked for a final plan, and
t hey never canme back wi th one.

Q Well, there was a neeting again in Novenber
of 2016. W talked -- M. Judge asked you
about that neeting earlier.

A Ch, we wal ked the property with a few
representatives, yes.

Q And were there proposals discussed with you
as to the design and potential alterations
t hat coul d be made?

A There was a di scussion. W never received
anything in witing.

Q Did I hear you say that -- you nade sone
changes to your supplenental or your prefiled
testinony. And | think |I heard you expl ain
that since you filed your prefiled testinony,
the average sale price of a McKenna's unit
has gone up?

A Yes.

Q And that's during the pendency of the
Application before this proceedi ng?

A. Yes.
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Q Thank you.
A Thank you.
CHAI RVAN HONI GBERG Now
Conmmi ssi oner Bail ey.
QUESTI ONS BY SUBCOWM TTEE MEMBERS AND SEC COUNSEL:
BY COWM SSI ONER BAI LEY:
Q Foll ow ng up on M. Wal ker's questi on about
the sale price, are buyers aware that

Nort hern Pass is going to go through there

possi bl y?
A Some are. A lot of people don't pay
attention to that. People just think that

it's going to go in an existing right-of-way,
and | just don't think they realize the
magni t ude of the change froma transm ssion
line for the North Country to a high-voltage
distribution line to the south. | don't
think they realize that the pol es are going
to be that nuch | arger.

Q Are the buyers people fromout of state?

>

They're fromthe area.
Q Ch, okay. Wen were the buil di ngs
construct ed?

A They were built in the late '80s, early '90s.
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Q Do you understand why the devel oper built the
bui | di ngs so close to the edge of the
ri ght - of -way?

A. I have no idea. | would have thought that
the city, you know, inspector would have nade
sure that didn't happen because the
ri ght-of-way was i ssued back in the 1950s to
illumnate the North Country.

Q Isn't that usually sonething, though, that
sonebody who's going to build condom ni ums
woul d | ook at?

A Yes, as should the building i nspector for the
City of Concord. | nean, the plans were
subm tted, so...

Q Ckay. That's all | have. Thanks.

CHAI RVAN HONI GBERG Ms.
Weat her sby.

MS. WEATHERSBY: | have no
questi ons.

CHAI RVAN HONI GBERG M. Way.

QUESTI ONS BY MR VAY:

Q Good afternoon, now. In your prefiled
testinony | was readi ng about the FHA

funding. And | think that was tal ked about
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Q

earlier. Tell nme again why you think that
that m ght be in jeopardy.

It may be because of our rental percentage.
If you go over a certain percentage in
rentals, then you wouldn't be FHA-approved.
You have certain points that you have to neet
for FHA approval .

What ' s t he percent age?

It's 50 percent. But what I'mafraid of is
people, if they lose quite a bit of their
property value, they may choose to rent and

| eave the property because they won't want to
be living next to the right-of-way, or they
may wal k away fromtheir property, which

woul d create a | ot of bankruptcies or
properties just abandoned.

And have you had any communi cati ons with FHA
V. A or any of the other |enders about this
potential or --

No.

-- your concerns?

No, | just go by their specifications on
their requirenments.

We heard fromthe Cty of Concord about sone
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of the devel opnent al ong Loudon Road and in
that area. And I'mtrying to get a sense how
that's inpacted your facility, MKenna's
Purchase. How has that inpacted sal es?

A It really hasn't inpacted sales so far. But,
you know, they don't have -- | don't know
what's goi ng to happen when they start doi ng
everything at the Loudon Road turn. There's
quite a turn there that goes from Loudon Road
to McKenna's, and it's a difficult thing to
maneuver. They went fromthe | attice-work
tower to the nonopole. So I'mafraid that
our poles are going to be higher than what
has al ready been presented to you -- to us.

Q But in terns of the buildout of Loudon Road,
has any of the prospects com ng to your
| ocation, have they listed that as a concern
or --

A No.

Q All right. Thank you

A Thank you.

CHAI RVAN HONI GBERG M.
d denbur g.
QUESTI ONS BY MR COLDENBURG
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Good norning. Question about the bermthat's
in the right-of-way.

Wien McKenna's was built, did McKenna's
build the berm or did Eversource, the
el ectric conpany, build the bernf
No, | believe that was put in by KeySpan or
Key -- yeah, KeySpan. |It's the natural gas.
There's a natural gas line distribution |ine
that runs the entire |l ength of the
ri ght-of-way. And they put that in. And we
al so put the pines. W planted -- the
association did. This was before ny tine.
But the association put in the pines to keep
t he noi se from Home Depot, Shaw s, et cetera.
Shaw s also put in a berm behind their
property when they built the property so that
it would keep us buffered fromall of the
noi se fromthose stores.
So the bermwas sort of created so that the
pl antings could go on top of it to increase
t he height of the barrier or --
W did it for both visual and noise.
So if the bermis relocated, there's going to

be an additional strip of potential trees or
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vegetation that woul d have to be cl eared
specifically to build the bermon. [Is that
your understandi ng or --

A Yeah. All that vegetation that we wal ked
t hrough when we did the site, it would all
have to be cleared so they could do their
tenporary construction pads. And the berm
itself, if it was noved, there would be trees
on top of the bermthat woul d have to be
t aken down.

Q So if this goes forward, are you for or
agai nst rel ocating the bern?

A It depends upon what they plan on doing. |If
they relocate the berm then we're going to
| ose all the vegetation that's on that berm
And, you know, if saplings are put in its
pl ace, it's not going to do nmuch for visual
or sound, so... yeah.

Q Al right.

MR. CLDENBURG  That's all
have.
CHAI RVAN HONI GBERG Ms.
Weat her sby.
QUESTI ONS BY M. WEATHERSBY:
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Q Good afternoon. Is there a difference in the
sales price of the units that abut the
ri ght-of-way conpared to the ones that do not
abut the right-of-way?

A Not so far. | did have the one unit that I
mentioned in ny prefiled testinony that | had
peopl e wal k away because of Northern Pass,
and it was one of the lowest selling units
within the association. It was a hardship
situation, so...

Q Ckay. Thank you.

CHAI RMVAN HONI GBERG M.
| acopi no.

QUESTI ONS BY MR | ACORPI NO

Q First question is: Does MKenna's Purchase
have any Joint Use Agreenents with the

easenent hol der?

A Yes, we do.

Q And what are those for?

A They're for our retention ponds.

Q Ckay.

A You could see themoutlined in white on all
of the --

Q And | also noted on the site visit there was
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[WITNESS: KLEINDIENST]

an area where there was a bunch of trailers
and boats, things |like that kept. |Is that
part of a Joint Use Agreenent as well?

A No. We just use that as a parking area.
It's never been a problem

Q And ny question is about your interaction
with the Applicant requiring the Applicant to
provide you with a final plan. D d you not
want to have input into what the final plan
m ght be?

A W had net with them nunerous tines. And
every tine they would cone, they woul d say,
"We think we can do this." "W may possibly
be able to do that, but we don't know " And

that's why the directors took that stand.

Wien you have a decision or when -- they gave
us, like, three or four plans. But they
coul d never say, "Yes, we could do this." W

had pi cked the plan we thought woul d be nost
advant ageous for the association. But once
again, it cane with a caveat of "W may or
may not be able to do this.”

Q But you knew t hey were going to have to go

through a process like this and the Site
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[WITNESS: KLEINDIENST]

Comm ttee m ght change their plans --

A Yeah.
Q -- or mght put conditions on their plans.
A Yes.

MR. T ACOCPINO No further
questi ons.
CHAI RMAN HONI GBERG  Anyt hi ng
else fromthe Commttee?
[ No verbal response]
CHAI RVAN HONI GBERG M. Judge,
do you have any redirect?
MR, JUDGE: One question.
REDI RECT EXAM NATI ON
BY MR JUDGE:
Q Ms. Kl eindienst, and |I'm probably not
pronounci ng that correctly -- Mchelle.
A You can call ne Mchelle, yeah.
Q You were questioned by M. Wl ker about
Exhibit 154. That's the list that the
Appl i cant made of contact wth MKenna's
Purchase. And | just want to draw your
attention to the entry on that itemfor
Novenber 18th, 2016. Do you recall that,

next to the typed thing, what's witten is
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[WITNESS: KLEINDIENST]

"not hi ng prom sed"?
A Yes.
MR. JUDGE: Thank you. Not hing
further.
CHAI RVAN HONI GBERG  Thank you,
Ms. Kleindienst. You can return to your seat.
We're going to be breaking for
| unch, and we'll return at about quarter to
t wo.
(Wher eupon the Day 70 Morning
Sessi on was adjourned at 12:44
p.m, with the Day 71 Afternoon heari ng

to resune after |unch recess.)
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[WITNESS: KLEINDIENST]

CERTI FI CATE

|, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public
of the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic
notes of these proceedi ngs taken at the
pl ace and on the date herei nbefore set
forth, to the best of ny skill and ability
under the conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the
action; and further, that | amnot a
rel ati ve or enployee of any attorney or
counsel enployed in this case, nor am|

financially interested in this action.

Susan J. Robi das, LCR/ RPR
Li censed Shorthand Court Reporter
Regi st ered Prof essional Reporter
N.H LCR No. 44 (RSA 310-A:173)
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