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PROCEEDI NGS

CHAI RMVAN HONI GBERG Good
nmor ni ng, everyone. W' re here to tal k about
a notion for rehearing and a request that we
vacate the decisions that were nmade orally
about a nonth ago and reopen deli berati ons.
We received one or two filings supportive of
that notion. W've received a nunber of
filings opposed. | think there were three or
four substantive oppositions and a nunber of
people who filed joinders to various
obj ections. W also received at | east one
notion to strike the Applicant's notion. So
we have a nunber of things to discuss. They
are all governed by state statutes. So |l
ask counsel to rem nd us of the provisions of
t he New Hanpshire | aws that govern what we're
doi ng here today.

MR. | ACOPI NO Thank you, M.
Chai r man.

Moti ons for rehearing, such as
that filed by the Applicant, are governed by
RSA 541:5, which, essentially for the

Commttee's sake, says that, "Upon the filing
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of such notion, the Comm ssion shall, within
ten days, either grant or deny the sanme, or
suspend the order or decision conpl ai ned of
pendi ng further consideration, and any order
of suspensi on may be upon such terms and
conditions as the Conmm ssion nmay prescribe.”
If there is a suspension, the consideration
that the statute's tal king about is
consideration of the notion for rehearing.
So there is that statute.

There's also -- we have an
Adm ni strative Rule, Site 202.29, which also
governs nostly the behavior of the parties
Wth respect to notions for rehearing and
governs what they nust file with us. Today
is Day 10 fromthe filing of the Applicant's
nmotion for rehearing. So that's what governs
the notion for rehearing.

The other relief requested in
the Applicant's notion is that you, | guess
for lack of a better term reopen your
del i berati ons and continue to deliberate on
t hose matters that were not di scussed

during -- or those statutory factors that
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were not, according to the Applicant,

di scussed during the course of your

deli berations in | ate January and early
February. There is no governing statute with
respect to that, in terns of when you have to
rule on that type of request for relief or
how you have to consider it or rule upon it.
That is just the sane as any other notion

t hat cones before the Commttee, any other
request for relief. |If the Commttee feels
that that is an appropriate action to take,
you can do that. [If you feel it's

I nappropriate, you can deny it.

And with respect to the
rehearing portion of the notion, again, your
options are to grant the notion; you can deny
t he notion; you can suspend the notion under
the terns of the statute -- I'msorry -- you
can suspend t he deci sion, which would be your
oral decision since we don't have a witten
deci si on out yet; you can suspend your
deci si on pendi ng further consideration; and
you could -- there's al so suggestions out

there fromvarious parties that you could
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deny the Applicant's notion for rehearing
W thout prejudice to themre-bringing it
after a witten order has been i ssued.

CHAI RVAN HONI GBERG So,
"W thout prejudice,” for the non-lawers in
the room just neans that it's denied, but it
coul d be re-brought at another time; right?

MR | ACOPI NO. Correct.

CHAI RVAN HONI GBERG  The word
"suspend,"” if | give soneone permssion -- if
| enter an order giving someone perm ssion to
do sonmething and then | suspend that order
they no | onger have perm ssion to do what |
gave them perm ssion to do; right?

MR, | ACOPI NO Yes, sir.

CHAI RVAN HONI GBERG If I've
made a deci sion that says they can't do
sonet hing, and | suspend that decision, that
doesn't nean they can do it; right?

MR. | ACOPINO That's correct.
They woul d need, in this case, a certificate
to do what they want to do. The suspensi on
of a denial of sonething has little practi cal

effect in the short term
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CHAl RVAN HONI GBERG Al |
right. You just answered the |l ast foll ow up
question | had on that.

Al'l right. Does anyone have
any other |egal questions for counsel? Does
anyone want to di scuss anythi ng?

Conmi ssi oner Bail ey.

COW SSI ONER BAI LEY: I think
t hat we shoul d probably suspend our oral
deci si on for now.

CHAI RVAN HONI GBERG | tend to
agree with that. | think it's not practical,
given the schedule, the way the noti on was
filed and the objections have cone in, to
expect everybody to have processed all the
information that was filed and nake a
decision within ten days. The statute allows
for the suspension and all ows conditions.

Conmm ssi oner Bail ey, would you
be thi nking, then, that we would put
conditions on that would contenpl ate
considering this notion and all other notions
for rehearing after a witten decision has

been made by the Subcommttee, all notions
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for rehearing are in, and all objections to
t hose have been filed? 1Is that what you're
t hi nki ng?

COW SSI ONER BAI LEY:  Yes,
because | think that we woul d have to suspend
the order again if we didn't do that because
it's not practical to receive notions for
reheari ng and obj ections and make a deci si on
in ten days w thout such a suspension. So,
yes, | woul d nove that.

CHAI RVAN HONI GBERG.  You want
to turn that into a notion?

COW SSI ONER BAI LEY: Wl l, we
can tal k about it.

CHAI RVAN HONI GBERG Al |
right. O her thoughts? M. Dandeneau.

MS. DANDENEAU. | just have a
question about what the tine line would be if
that's the path that we chose. |f sonebody
could lay that out for ne, that would be
hel pf ul .

CHAI RVAN HONI GBERG "1l try.
And counsel, if | get this wong, correct ne.

W have to issue a witten
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deci sion by the end of March. The statute
requires notions for rehearing or
reconsideration within 30 days of the witten
deci sion. The statute, as counsel just read,
contenpl ates a decision within ten days. But
in this instance, | think what we woul d want
to do i s give people an opportunity to
respond to notions for rehearing and then
make that a reasonable tine and then consi der
all of them because the underlying order

w || have been suspended when we can all get
t oget her and have -- |let ne back up -- get
together to consider all of those enough tine
after the filings have been nade so we can
read and process them | don't think that's
going to be an attractive sentence or two in
t he transcript.

DR WRIGHT: M. Chair, could
you try to expand upon that. So if we do as
you' re suggesting, we would still issue our
witten order; correct?

CHAI RMAN HONI GBERG  Corr ect.

DR WRIGHT: GCkay. And then

in that order we'd specify the tine lines for
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noti ons for rehearings and any ot her
consi derati ons?

CHAI RVAN HONI GBERG | think
we would do the latter now.

DIR WRI GHT: kay.

CHAI RVAN HONI GBERG  They
woul d be keyed off of the issuance of the
order. The order m ght then have dates
within it based on whatever we deci de today.

Counsel .

MR. | ACOPINO The only thing
that | would say about that is, obviously you
have to realize that the statute puts a
statutory time frame on filing notions for
rehearing, and the parties have 30 days
within which to do that. And | woul d not
reconmend shortening or trying to | engthen
that tinme. |In other words, | think that any
noti ons for rehearing should be filed in
conpliance with the statutory requirenents
under RSA 541.

CHAI RVAN HONI GBERG Ms.
Weat her sby, you want to say sonething?

M5. WEATHERSBY: Yes. | think
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I now understand the process. And | guess |
woul d be supportive of suspension. | don't
t hi nk we shoul d vacate our oral decision.
I|'"mpretty confident that that decision was
wel | -reasoned, | awful, nade in accordance
wWth the statute and the adm nistrative
rules. So | think that suspending the oral
decision until such tine there's actually a
final witten decision does sort of add sone
clarity without just a dismssal.

CHAI RVAN HONI GBERG.  To be
cl ear, the suspension would continue through
our consideration of notions for rehearing |
think. It wouldn't just be suspended through
the witten decision. | nean, sonme of it
woul d be noot as a result of the issuance of
the witten decision, but the witten
deci si on woul d becone the operative docunent.

MS. VWEATHERSBY: Yes. No, |
understand that. | think at sone point we
ought to wap in the discussion about
reopening the record -- not the reopening --
reopeni ng deli berations or not and the tim ng

of that if we do and all that. But as far as
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just the decision -- |I've got a cold, not
thinking well. As far as addressing the oral
decision to deny the Application, | think

that that should be suspended as we've just
di scussed.

CHAl RVAN HONI GBERG O her
t hought s? Soneone want to nake a notion?

Conmi ssi oner Bail ey grabs the m crophone.

COW SSI ONER BAI LEY: | nove
t hat we suspend the decision until such tine
as the order has -- our witten decision has

been published, that we've received notions
for rehearing or reconsideration consistent
wth the statute, and all ow enough tinme for
obj ecti ons and our response.

CHAI RVAN HONI GBERG Bef ore
taki ng a second, do you want to put a tine
frame in for responding to notions for
reheari ng? You want to nake the standard New
Hampshire ten days? Do you want to nmake it
ten busi ness days?

COW SSI ONER BAI LEY: Wl |,
maybe, Counsel, you could help us out here.

But the party who di sagrees with our deci sion

C 2015-06} [ MOTI ON FOR REHEARI NG {03-12- 18}
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has 30 days. And then peopl e who di sagree
with their notion, how |l ong do they usually
get ?

MR | ACOPI NO | n past
practice it's been ten days.

COW SSI ONER BAI LEY: Ten
busi ness days or ten --

MR. I ACOPINO Ten days. And
there's no requirenent for filing objections
for notions for rehearing --

COW SSI ONER BAI LEY: Ri ght,
but we'll probably get them Sorry.

MR. | ACOPINO I n other words,
the parties that oppose the notion for
reheari ng, assum ng they oppose it, they
don't have to -- they're not required to file
obj ecti ons, but --

CHAl RVAN HONI GBERG  This is
an ent husi asti c bunch, though.

MR. I ACOPINO Yes, they are.
But the standard is ten days.

COW SSI ONER BAI LEY:  Okay.
So | would say ten days after notions for

reheari ngs or objections.

13
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CHAI RMVAN HONI GBERG Is there
a second to Comm ssioner Bailey's notion?

MS. DANDENEAUL I'll second.

CHAI RVAN HONI GBERG Al |
right. 1s there further discussion anyone
wants to add?

MS. DANDENEAU: | have a
questi on.

CHAI RVAN HONI GBERG Ms.
Dandeneau.

MS. DANDENEAU. Ms. Wat her sby
just nentioned a nonent ago about tal king
about reopening deliberations. Do we need to
have that conversation before we vote on this
nmoti on, or can we do that afterwards and

separately?

CHAI RVAN HONI GBERG. | believe
we could do that at either tine. | believe
that the notion on -- that is currently

pendi ng sweeps the request to reopen

deli berations into it. And so the discussion
of reopeni ng deli berations woul d happen in
connection with all other notions for

rehearing sonetine in the future.

14
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MS. DANDENEAU. Ckay. Thank
you.

COW SSI ONER BAI LEY:  So what
you nean by that is we would issue -- under
the notion right now, as it stands, w thout
t al ki ng about reopening deliberations, we
woul d i ssue our witten decision. Everybody
woul d say you shoul d reconsi der and go
through all the statutory el enments, and you
got this, that and the other thing wong, and
we woul d reopen after the witten deci sion,
after all -- after 60 -- after 40 days or
nore have gone by?

CHAl RVAN HONI GBERG  That is
when we woul d consi der that request to
r eopen.

COW SSI ONER BAI LEY:  Okay.
But we coul d consider the request today as
wel | .

CHAI RVAN HONI GBBERG  Yes, we
coul d.

COW SSI ONER BAI LEY:  Okay.
So I think by granting the notion to suspend,

we haven't really answered that question

C 2015-06} [ MOTI ON FOR REHEARI NG {03-12- 18}
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about if we're thinking about reopening,
whet her we would do it now or after notions
for reconsideration of the witten order.

CHAI RVAN HONI GBERG  That
woul d be ny under st andi ng.

Counsel, you agree with that?

MR. I ACOPINO | think that
the -- you could do it today if the Commttee
so voted to do that, or you could -- that

could be relief that is granted subsequent to
the filing of the notions for rehearing.
It's entirely up to the Conmmttee in terns of
how you woul d want to proceed.

| understand, and | just want
to make sure | understand the notion that's
pendi ng right now | understood it to nean
that this notion, which has both the request
for rehearing, as well as a request for other
relief, such as continuing deliberations,
vacating the decision that you nade, that
that entire noti on woul d be deci ded down the
road after the witten order is witten and
after any other notions for rehearing are

filed. That's the way | understood your
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notion, so that it would include not only the
rehearing portion of the notion, but also the
other relief requested. | don't know if |
under stood that correctly or not.
COW SSI ONER BAI LEY: I think

it wasn't specific, and intentionally so. |
woul d I'i ke to have a conversation if we think
we're going to reopen deliberations. | think
it makes sense to do that today. But | don't
think we need to do that to decide the notion
on suspension, because if we grant the notion
to suspend and then we decide to reopen
deli berations, it's just going to take | onger
to get to the witten order. So the tine
frame is going to be |longer, but the effect
of the suspension is that our decisions are
suspended until we've gone through the
reheari ng process; right?

(O f-the-record di scussi on between SEC

counsel and Chai r man)

CHAI RVAN HONI GBERG | think

if that's what you want to do, you should
w t hdraw your notion and have a -- and we can

have a di scussi on about whether to resune

17
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del i berati ons, because the process you j ust
outlined I think is inconsistent internally.
Ei t her we reopen deliberations and deliberate
on everything or we issue the witten order
contenpl ated by the actions taken a nonth
ago. W do one of those two things, not

both. So if you want to have a di scussi on
about reopening deliberations, |I would
encourage you to w thdraw your notion and
then we'll have a di scussion about it.

COW SSI ONER BAI LEY:  Okay.
Can we table it?

CHAI RVAN HONI GBERG  Sur e.
That wor ks, too.

COW SSI ONER BAI LEY: Al
right.

CHAI RVAN HONI GBBERG. | assune
everybody's okay wth tabling that notion?

MS. WEATHERSBY: Yeah.

CHAl RVAN HONI GBERG Al |
right. 1It's on the table. What do you want
to tal k about, Conmm ssioner Bailey?

COW SSI ONER BAI LEY: Wel |, |

just want to -- | think we should tal k about

C 2015-06} [ MOTI ON FOR REHEARI NG {03-12- 18}
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reopeni ng del i berati ons and see where
everybody is on that idea. | agree wth M.
Weat hersby. | don't think that we shoul d
vacate our decision. But | was persuaded by
Counsel for the Public's pleading that said
that it's better public policy to deliberate
on all the issues. And so | was wondering if
ot her people were thinking the sane thing;
and if they are, it mght nake sense to do

t hat before we issue the witten decision
rather than after. 1'mnot sure it's going
to change the outcone, but froma
process-w se what nakes sense.

CHAI RVAN HONI GBERG Ms.

Weat her sby or M. Wi ght.

DR WRIGHT: Wwll, | was just
going to clarify that. Is it -- so do we
reopen deli berations on everything or just on
what we hadn't al ready deci ded, or both on
t he tabl e?

COW SSI ONER BAI LEY: Wel |, |
think -- what | was thinking is that we woul d
finish the deliberations that people have

criticized us for not finishing.

C 2015-06} [ MOTI ON FOR REHEARI NG {03-12- 18}
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DR WRIGHT: So the final two
factors that we --

COW SSI ONER BAI LEY: Ri ght .

CHAI RVAN HONI GBERG Ms.
Weat her sby.

MS. WEATHERSBY: Just on that
point, if we reopen deliberations, | don't
t hi nk anyone's bei ng precluded from goi ng
back and saying, Hey, | want to tal k about
tourismsone nore. W may not -- | don't
think we really should, but that's -- by
reopeni ng deli berations, | think you reopen
the whole thing. | think reopening
del i berati ons woul d be a good i dea because |
t hi nk that understandi ng where the Commttee

sits on the other factors that we didn't

address would be instructive. | don't think
it would be dispositive at all. And
therefore, | don't really have a preference

as to whether we do it before our fina

decision is issued or after. | don't think
we need to do it. | just think that there's
a fewissues that would -- a lot of work's

gone into a nunber factors we didn't get to.
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I think that it would be hel pful to all
parties to have an anal ysis of those.
There's sone | egal issues, you know, what's a
historic site, the interplay of the 106
process and state process and -- you know,
sort of sone of those things that | think
woul d just be hel pful to review. But | don't
think -- ny opinion still stands, that they
did not neet their burden concerning orderly
devel opnent of the region. And, you know, |
don't think we can grant a certificate.
Certainly not going to reopen the record and
then get new conditions and all of that put
on.

So | would be in favor of
goi ng through the other factors, but, as |
said, | don't really have a preference
whet her it's done before or after a final
deci sion is issued.

CHAI RVAN HONI GBERG  What
woul d the context be after? I'ma little
confused as to what you think woul d happen
How woul d we -- if we go down the road of

I ssuing the decision, the witten deci sion
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based on the oral actions taken a nonth ago,
what are you -- at what point are you

t hi nki ng we woul d then di scuss the other
factors that are in the statute?

M5, VWEATHERSBY: | nean,
procedurally, | think if they still have --
unl ess we just decide today that there woul d
be a notion to reopen deliberations. So it
would just -- it would be purely instructive.
And maybe that's not our role. |I'mnot -- am
| answering your question? Wat was your --
tell nme again?

(O f-the-record di scussi on between SEC
counsel and Chairman.)

CHAI RVAN HONI GBERG  kay.

G her thoughts on this?
[ No verbal response]

CHAI RMVAN HONI GBERG [0
offer mne. | don't think we're in any way
obligated to deli berate on the other factors.
| said when | voted to continue deliberations
that | thought it was probably better
adm ni strative practice to do it, but that we

weren't obligated to. And | continue to

22
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believe that. 1It's not our role to advise
soneone on sonething that's hypothetical. |
think the Attorney General's Ofice, Counsel
for the Public's nenorandumon this is
exactly right: W' d probably be better to
have done it, but we're not obligated to do
it.

| nmean, does anyone want to
make a notion to reopen deliberations? |
nmean, we're going to get an opportunity to
talk about it again if we go down the road
that we were going wth Conm ssioner Bailey's
notion that is currently on the table, to
di scuss whether to reopen deliberations in
connection with all of the notions for
rehearing that will be filed after the
witten decision is issued. So if we
don't -- if no one wants to nmake a notion
now -- M. Wight, you look Iike you're
gr abbi ng your m crophone.

DR WRIGHT: So that's the
noti on that Comm ssioner Bailey currently has
on the table or not, the one that we tabl ed?

CHAI RVAN HONI GBERG.  What ?

23
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DR WRI GHT: ' m sorry. I
t hought we tabl ed your notion.

CHAI RVAN HONI GBERG W t abl ed
Conmmi ssioner Bailey's notion to suspend the
deci sions that were nmade a nonth ago and
consider themafter the witten deci sion.
And at sone point we're going to need to take
that notion off the table and deal wth it.
But at this point it's still on the table.
The open question is whet her anyone wants to
make a notion to reopen deliberations at this
time.

[ No verbal response]

CHAl RVAN HONI GBERG | see no
one naki ng such a noti on.

Comm ssi oner Bail ey, would you
li ke to have your notion renoved fromthe
t abl e?

COW SSI ONER BAI LEY:  Yes.

CHAI RVAN HONI GBERG | assune
that no one objects to that?

[ No verbal response]
CHAI RVAN HONI GBERG Al |

right. 1|s there any further di scussion of
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Conmi ssi oner Bailey's notion?
[ No verbal response]

CHAl RVAN HONI GBERG.  Seei ng

none, all in favor say "aye.

[Multiple nmenbers indicating "aye".]

CHAI RVAN HONI GBERG. Are there
any opposed?

[ No verbal response]

CHAI RVAN HONI GBERG  The
"ayes" have it. The notion is granted.

M. lacopino, is there
anyt hing el se we need to do?

MR TACOPINO D d you want to
| eave the scheduling of the deliberations and
what not to the adm ni strator?

CHAI RVAN HONI GBERG.  Yes.

MR. I ACOPINO Then | don't
believe there's anything el se that we need to
do. But for ny own clarity, if I --

CHAI RVAN HONI GBERG  Yeah, why
don't you read what you think we just did.

MR | ACOPI NO I think what
you just did is the Subcommttee has j ust

voted to suspend its oral decision which was
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© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

26

made, | believe, on February 1st, and to do
that to avoid the ten days' requirenent of
RSA 541 so that you can give further
consideration to the notion that is pending;
that you will issue your witten order; and
subsequent to your witten order, the parties
will have the ability to file notions for
rehearing wth respect to your witten order.
You wll -- and the notion contenpl ates a

t en-day obj ection period, and then after the
obj ection period there will be a hearing
schedul ed to deliberate on all the notions
for rehearing and any other relief that is
sought in those nobtions once you receive the
obj ecti ons.

CHAI RVAN HONI GBERG  To conply
wi th that provision of RSA 541, will we need
to nmeet to suspend the final order after
noti ons for rehearing are filed, or is this
sufficient to act as that suspension?

Because we clearly will not act on notions
for rehearing within ten days of their filing
after we issue the witten decision here?

MR I ACOPING No, | think
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your -- | think that under 541:5, RSA 541:5,
t hi s suspension can contain the terns and
conditions that will permt us not to have to
suspend again once the witten order is
I ssued.
CHAl RVAN HONI GBERG  Okay. So
if there's nothing el se we need to do, we
w || adj ourn.
O f the record.
(Hearing adjourned at 11:36 a.m)
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notes of these proceedi ngs taken at the
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action; and further, that I amnot a
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