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[DELIBERATIONS]

PROCEEDI NGS (resuned)

CHAl RMAN GETZ: (Okay. Good afternoon.
We're back on the record for deliberations in Site
Eval uati on Comm ttee Docket, it is 2010-01. And |et
me say one thing before we turn to M. Scott and the
di scussion of the issues regarding air and water
quality, and that concerns a final order in this
case.

The procedure is that, after we
del i berate orally, then counsel will draft an order
menori alizing the decisions and the reasoni ng behind
the decision, and they wll be nade avail able to us
for our review and ultinate signature. And it's the
order that then contains the decision and has the
bi nding effect in this case. And currently, the
deadline for issuing an order is April 26th. So |
just wanted to nake that clear.

And with that, M. Scott.

MR. SCOTT. Ckay. Good afternoon,
everybody. So again, I'll be discussing air and
water quality, starting with, again, which I know you
all know this, 162-H:1 under the Purpose statenent.

Agai n, that tal ks about a bal ance bet ween environnent
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[DELIBERATIONS]

and the need for energy facilities that -- "bal ance”
to ne, again, doesn't nean there's zero inpact. It
means there's a bal ance to be made with that. And,
again, nore specifically, we need to make a ruling on
is there an unreasonabl e adverse effect on, in this
case, air and water quality.

So, the first thing I1'd like to do is
draw your attention to the Cctober 8th, 2010 issuance
fromthe Departnent of Environnmental Services of what
they title is "Final Decision and Conditions." What
this includes is a alteration of terrain decision or
permt, as well as a Wetl ands Bureau final deci sion,
also wwth conditions. 1'Il cone back to this. But
this basically is fairly broad and enconpassing. It
i ncludes things ranging fromobligations on howto
handl e fuels within the project as construction is
going, to mtigating foll ow ng best nanagenent
practices for blasting, to again mtigating, to the
extent possible, wetlands and streami npacts. O
interest, anong other things, is it also requires the
restoration of inpacts, to the extent there can be
for the project. And there are mtigation
conditions, including the requirenent for a one-tine

paynent of 15 -- excuse nme -- $150,000 to the
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[DELIBERATIONS]

Depart ment of Environnental Services Aquatic Resource
Mtigation Fund, or the ARMfund. There is also a
requirenent for -- that nine existing stream

crossi ngs al ong Groton Hol | ow Road be upgraded.
Simlarly, the conditions of this approval would
require that the project donate to the Society for
the Protection of New Hanpshire Forests the property
survey data and mapping, title research and
environnental baseline data to support the Society's
efforts in preserving over 6500 acres of undevel oped

land in the G een Acre Wodl ands project area.

So I'll cone back to that. But I
think, M. Chair, we'll need to vote to incorporate
these permts into the certificate itself, | believe.

But | think it may nmake nore sense to tal k through
the positions of the Applicant and the intervenors
before we do that.

CHAl RMAN GETZ: Yes. And | think --
l"mtrying to recall exactly how we treated the
permts in the past. They've been appended to the
deci si ons and made conditions of it. So I think if
you want to discuss the other issues generally, then
we can include that in our final consideration of the

i ssues -- deliberations of these issues, a nobtion on
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[DELIBERATIONS]

what to include or howto include it in the order.

MR, SCOTT. Ckay. So, again, ny task
is to talk about air and water quality inpacts as
outlined in the statute. 1'Il start with air
i npact s.

The Applicant cites there are no air
quality inpacts directly. They do -- and there's
sone di sagreenent fromthe intervenors on greenhouse
gas benefit and how that's quantified and how nuch
benefit there nmay be for greenhouse gas eni ssions
reductions. But | would -- ny observation is there's
no -- nobody's nade a case that there is an air
quality inpact fromthe project itself. So | guess |
can parse this out, M. Chair. | guess that woul d be
the first thing. But | don't think that's contested,
ot her than, again, sone -- there are -- between the
Applicant and the intervenors, there are -- there is
sone | anguage fromthe intervenors, again,

di sagreei ng over the extent of the benefit, but not
to the fact that there's air quality -- adverse air
quality i npact.

So | guess maybe that could be ny
first nmotion. O do you want to handl e them both

t oget her ?
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[DELIBERATIONS]

CHAI RMAN GETZ: | think we can
segregate air fromwater. That nakes sense.

MR. SCOIT: Ckay. So with that, |1
woul d nmove that we vote that there is no unreasonabl e
adverse effect on air quality for this project.

CHAl RVAN GETZ: Hear a second?

MR. STELTZER: So noved.

CHAl RMVAN GETZ: M. Steltzer second.
Any di scussi on?

(No verbal response)

CHAl RMAN GETZ: Okay. Hearing no
di scussion with respect to the issue of whether
there's an unreasonabl e adverse effect --

MR. HARRI NGTON: Maybe one point, M.
Chairman. | just want to nmake note of the issue of
sone of the things that M. Scott just spoke of about
t he benefits of the project and so forth, which
really have nothing to do with adverse effects on air
quality. |It's sonmething | was referring to earlier
that we woul d be speaking to again earlier. But it
doesn't have any inpact on the adverse effect on air
quality. | agree with his notion.

CHAl RVAN GETZ:  Anyt hi ng el se?

(No verbal response)
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[DELIBERATIONS]

CHAl RVAN GETZ: Ckay. Then all those
in favor of M. Scott's notion with respect to air
quality, signify by raising your hand.

(Multiple nmenbers raise hands.)

CHAI RMAN GETZ: 1'Ill note that the
vote I s unani nous.

MR SCOIT: So I'll nove on to water
quality. Again, the Applicant has put forward no
unr easonabl e effect on water quality, citing, again,
the permt, the DES permts. And again, they cite
the mnimzed water quality inpacts, neaning the
project won't inpact nore than -- a little bit nore
than 1.6 acres -- again, the mtigation plan for the
$150, 000 to the Aquatic Resource Mtigation fund, the
upgrade to the nine streamcrossings. And again,

t hey assert that both the wetlands and the alteration
of terrain permts and the 401 water quality
certificate wwll all cover adequately the

requi renents for water quality.

Al so, in the March testinony, | think
M. Cherian -- | know M. Cherian has al so brought up
again that there's a spill control plan put in place
that will address sone of the concerns that the

i ntervenors have asked about, which I wll cover in a
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nonent. So, again, that's -- summarizing, that's the
position of the Applicant.

Looki ng at the intervenor group, they
have taken issue with, again, as | nentioned earlier
about the air-pollution issues, about the greenhouse
gas. But simlarly, |I think on the water quality
front, again condensing and sunmari zi ng, they've
rai sed i ssues about well water contam nation due to
bl asting; simlarly, nuck pile managenment with
concerns regarding nitrate and ot her contam nati on of
t he groundwater, and the fact there may be sone
i npact to local aquifers. So those are concerns |laid
out by the intervenors.

Additionally, I think Ms. Lew s
expressed concern in her prefiled testinony, anong
ot her places, of oil contam nation, for instance,
transforner oil, et cetera. And again, | note that
the DES permts have a requirenent, as there are
federal requirenments for spill contai nment plans.

And again, that was noted in M. Cherian's March
testi nony.

Still regarding the intervenors, the
G oton Holl ow Road residents have requested a change

of conditions fromwhat the Departnent of
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10

Environnmental Services has in their permts.
Currently, DES has conditions requiring that, within
2,000 feet of blasting, that water wells will be
tested. The residents have asked for 3,000 feet. So
t hey' ve asked for a change of that condition. The
Appl i cant has responded that that's not acceptable to
t hem

My under st andi ng, and | guess t hat
shoul d be what we -- one thing we vote on soon here,
woul d be that the 2,000 feet is a standard practi ce,
ny understanding is, fromthe Departnent of
Environnmental Services. M understanding also is
t hat DES does have authority to go beyond 2,000 feet,
should there be a denonstrated need. So | guess |
woul d -- again, we should talk about this nore for a
vote. But that is the first -- frankly, that's the
only condition that I'maware of that hasn't been
addressed and has been asked to go beyond that. And,
again, typically, the permt, what's been agreed to,
includes a | ot of best managenment practices. But
this would be the deviation that |I've culled out that
the i ntervenors have asked for.

CHAI RMAN GETZ: |I'msorry. Could you

just go through that briefly?
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MR SCOIT: Sure. So let ne see if |
can find the wetlands permt requirenent.

So, basically, the issue has to do
with blasting. And the concern of blasting is for
nitrate infiltration, if you will, in the
groundwater -- in this case, drinking wells. So the
current -- | got to find it now. The current DES

requirenent is for all wells within 2,000 feet to get
basically pre-tested, so you can basically get a
background |l evel. The nitrates fromblasting aren't
the only source of nitrates. You can get it from
fertilizers and ot her things.

So the current requirenent would be
2,000 feet to do pre-testing, in case there's an
i ssue that comes out. M understanding is the
i ntervenors have asked for that to be changed to
3,000 feet, to nmake that a requirenent. And let ne
see if | can find the -- direct you to the permt
condi ti ons.

CHAI RVAN GETZ: | think that's
sufficient for what | was trying to understand.

MR. SCOTT: So | guess maybe |'ll nake
the notion that, understanding the Applicant's

concern, but wth ny understanding that the 2,000
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feet is the standard with what the Departnment of

Envi ronnment al Services does in these situations, and
with the understandi ng that, should an issue cone up
at a later date, the Departnent of Environnental
Servi ces does exercise its authority to go beyond
2,000 feet if it cones up at that tine, | don't see a
need. So | would nove that that condition not be
included in the -- that basically the 2,000 feet

remain the condition that we accept.

CHAlI RMAN GETZ: VWll, | think in terns
of mechanics, | don't know that it's necessary to
make t he noti on. | think in terns of discussion,

think what you're saying is that this certificate, as
is, is sufficient and that you don't see any need for
an additional or expanded condition. So | think
whenever you get to naking a notion, we can nake
that --

MR, SCOTT: Ckay.

CHAI RVMAN GETZ: -- if you don't think
that's necessary --

MR. SCOTT: No, | agree with you.

CHAl RMAN GETZ: -- then make the
noti on based on the pernmt as is.

VR. HARRI NGTON: M . Chai rnman, can
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13
just ask a question?
M. Scott, as far as this, can you
explain a little nore? | understand the 2,000 versus

3,000 feet, and there would be a pre-blasting survey
done of these wells to establish a baseline. And
then for how long after the blasting do they continue
to nonitor the wells?

MR SCOIT: If | could direct -- |

found the cite. So it's probably good that we | ook

at that. So, again, |I'mtal king about the
Cct ober 8th, 2010 DES letter. |It's on Page 3, in
Section 21. So I'll read it for the record.

"The Applicant shall identify drinking

water wells |located wthin 20" -- excuse ne -- "2,000
feet of the proposed blasting activities." That's
the first sentence. The next sentence: "Devel op and

i npl enment a groundwater quality sanpling plan to
nmonitor for nitrate, and nitrate either in drinking
wat er, supply wells, or in other wells that are
representative of the drinking water and supply wells
in the area. The program nust be approved by the DES
Drinking Water Bureau."” So it's left frankly open
for DES. They have to submt a plan to the

Depart nent of Environnental Services for approval.
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MR. HARRI NGTON:  And then | guess -- |
mean, |I'mnot that famliar with that. But I'm
assum ng, though it's not specifically stated, that
if it's determned that there is nitrates above the
basel i ne showing up in drinking water, that it would
be the responsibility of the Applicant to mtigate
t hat condi tion?

MR SCOIT: If it's fromthis
activity, in accordance with the plan that DES
approves.

MR, HARRI NGTON: And how does t hat
work? | nean, let's just say there's nitrates that
spread throughout the aquifer there. And is it then
they're responsible for drilling new, deeper wells,
bringing in bottled water or -- I'"'mjust trying to
t hi nk of how you deal with a house where the well's
contam nated? | nean, there's not too rmuch options
there, are there?

MR. SCOTT: Again, it's alittle bit
outside ny expertise. But it could be renediation.
It could be, as you say, drilling a well,
potentially. It could be bringing bottled water in.
Agai n, that would be part of the plan.

MR. HARRI NGTON:  Ckay.
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CHAI RVAN GETZ: And then recourse is

t hr ough DES.
MR. SCOTT: Correct.
CHAI RMAN GETZ: Any ot her discussion?
MR, HARRI NGTON: Just one ot her
followup. | don't know, maybe M. lacopino could

address this. Mire of a |legal issue.

Does DES have the statutory authority
to charge the Applicant what it takes in order to
make sure that the water situation is cleaned up?
mean, do they -- what can they do? Can they turn
around and -- ny concern is, let's just say sonething
does happen, and there's nitrates in the water well
above the baselines. Considering it has been cl eaned
up and the option is to put in, | don't know, a
filtration systemin each house that costs $50, 000,
does DES have the statutory authority to order the
Applicant to, say, spend half a mllion, a mllion
dollars to do this?

MR. SCOTT: | don't see DES every
ordering you will spend X anount of noney, per se.
Typically, DES would order that they rectify the
issue. So --

MR. HARRI NGTON: Right. But what are
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the options if they don't rectify it then? | nean,
you're going to tell themwhat? Turn off your
wndmlls or -- I"mjust trying to figure out how
that works out. Because it's not a situation where
they can say, well, "Il just turn ny windm || off
and go hone, and I'lI|l take the problemwth nme. The
bl asti ng has caused the problem even if the

w ndm |l |ls never turn once. But the blasting could
have a problemon those wells. So, what do they do
to ensure that, if for sone reason sonethi ng happens
there, then this project decides to get cancelled
because they don't get their federal funding or
sonething, that the blasting s already done, the

wat er's been screwed up? Wat recourse do people

have that now their wells are no good?

MR SCOIT: Again, I'll answer two
questions. DES does have the authority -- this goes
on way i ndependent of these type of projects. It's a

little bit outside ny general expertise, so | don't
want to be testifying. | want it to be, obviously,
based on what we do for the record.

But again, DES typically would be
requiring a renmedy. So whether that's -- as you

menti oned yourself, it's not outside the real mof
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possi bility, ny understanding, you will now provide
bottled water, you'll provide sonme other source -- to
t he extent that renedi ati on can happen, that the
water will be cleaned, if you will. That's been
known to happen in the past al so.

CHAI RVAN GETZ: M. Hood.

MR, HOOD: Just naybe to clarify a
little bit. W recently had kind of a situation down
on our |-93 project where Exit 3 we were bl asting.
And we were blasting a | ot of rock. W had over
800, 000 cubic feet. So we had nore bl asting goi ng on
down there than what is going to happen, | assune,

w th these particular |ocations. But we had
nmonitoring wells in place for other issues. And
while we were testing those, we determ ned there

was -- nitrates were going into directions that were
getting into people's wells. And we did -- DES --
coordi nated with DES, and we shut down our bl asting
until we did sone renedial action, which was -- in
different cases we did do filtration in sone houses.
I n ot her houses we'd give thembottled water. And
we're still doing that. [It's on our dine because we
were the ones that did the project and because our

bl asti ng caused those problenms. So we're still doing
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t hat .
My under st andi ng, though -- again, |I'm
not the expert on this -- but the nitrates, they are
fairly fast-noving. |It's not forever. Once it gets

into the water, it dissipates fairly quickly. So
it's not going to be a forever type of situation, but
it would be for a tenporary situation. At this tine
we're still doing bottled water. W still have
filtration systens in place. But at sone point in
time, additional testing will be going on and we hope
to get off that situation.

MR ITACOPINO M. Chairnman, just to
answer the | egal question that was posed, | would
draw the Commttee's attention to RSA 162-H, Section

12, entitled "Enforcenent," specifically Subsection
| V which specifically states, "Notw thstandi ng any
ot her provision of this chapter, each of the other
state agencies having jurisdiction shall retain al
of its powers and duties of enforcenent."” So DES
could enforce this in the sane nanner that they
enforce it in other types of projects as well .

In addition, the Commttee has the

power to del egate the authority to nonitor the

construction or operation of any portion of the
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facility to a state agency as it deens appropriate,
and that authority is contained in RSA 162-H. 4, 111.
So you do have sone del egation authority if you
wanted to provide a nore specific protocol or

what ever for the DES to follow in the event that this
I Sssue ari ses.

MR, HARRI NGTON:  Just a fol |l ow up
question. The specific condition that the
intervenors were asking for was that all residents
wthin 3,000 feet of blasting have their wells tested
prior to the blasting, paid for by the Applicant. So
they're not actually asking for the groundwater
quality sanpling programto extend out to 3,000 feet,
but only that the baseline testing extend out to
3,000 feet. And | just -- again, not being an expert

on groundwat er, w thout the baseline, if the problem

were to be -- let's say it did manifest itself, or it
seened to nmanifest itself beyond 3,000 feet. How
coul d anybody nmake the case -- | nean, soneone coul d
make the case, well, that's comng fromfertilizers

fromthe farmover there, and there's no baseli ne.
It would make it difficult.
So |I'mwondering, put this out to the

Commttee: Is it worthwhile to consider having the
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testing done for wells up to 3,000 feet away, but
limt the groundwater quality programto 2,000 feet
until such tinme that DES, it sounds |ike, could
extend it if they felt there was an issue? But

wi t hout the baseline testing, | think that woul d be
pretty difficult to just get going on. So |I don't
know what ot her peopl e think about that.

CHAI RVAN GETZ: Anybody have any --

MR. BO SVERT: Baseline testing sounds
i ke an appropriate step if there is concern. It
makes sense that all parties know in advance what the
situationis, if there is a problemwth certain
contam nants before the blasting takes place, and
then it protects from m sunder st andi ng.

MR. HARRI NGTON: It protects both
parties | woul d think.

MR BO SVERT: Right, it protects both
parties. | think that's a reasonable condition.

MR, HOOD: M. Chairnman, one thing
that m ght, depending on the conditions out there --
and | don't know how many wells we're tal king about
that need to be tested to go fromthe 2,000 up to the
3,000. But it could be, if the groundwater's

fl ow ng, and you know which direction it's fl ow ng,
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that you maybe put in a nonitoring well sonewhere up
above where the house is, where the well's going to
be, so that you could test at that particular well
and not have to test all the other wells down from
there, and then you know if it's getting into that
well and noving that way. So if there's 10 or 12
honmes that have wells, instead of having to test all
those or check all those, you could put in a couple
of nmonitoring wells that would pick up the water
that's going to get into those wells. W've done
that before as well.

MR. HARRI NGTON: M ght that be
i ncluded as part of this groundwater quality sanpling
progranm? | don't know if you know that, M. Scott,
or not.

MR, SCOIT: No.

CHAI RMAN GETZ: Well, that, | guess,
gets to the issue of how specifically can we define
whet her you make a broader requirenment that for the
pre-base -- the baseline testing, the 3,000 feet, and
just make that a requirenent, or that you then get
into alternatives for how you woul d do that.

MR. HARRI NGTON: | hate to over-

second-guess the DES, because they are the water
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people. They are the professionals that are doi ng
this. So I'"'mjust putting these things out as
possi bl e consideration. Fromwhat | read, | had sone

concern, but...

CHAI RMAN CGETZ: M. Scott.

MR. SCOTT: Again, |I'mnot opposed to
that. | suppose being nore protective, | guess,
can't hurt anything. M point was 2,000 feet is the
standard for what the Departnent does. And based on
this, on the approval, the Departnent has | ooked at
it and didn't see a need to go beyond that, for the
hydr ol ogy and ot her reasons.

MR. HARRINGTON: | would tend to go
along with that then, because | don't see -- the
3,000 is just an arbitrary nunber that sonebody cone
up with. As far as what they put in evidence, |
don't see any specific justification for going to it,
other than it's nore than 2,000 feet. And if people
at DES cane up with 2,000 feet based on the standard
analysis of it, then | guess |I'd stick with what they
say.

CHAl RMAN GETZ: Any ot her di scussion
about these issues?

Let nme just give a little -- 1 think
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M. lacopino went into sone of the background. But
let me kind of lay out that there' s about three
sources of statutory background to this issue. One
is under 162-H 6-a, which is kind of a fundament al
section that tal ks about time franes for review of
renewabl e energy facilities. Under Subsection VI, it
points out that all participating state agencies
shall make and submt to the Subcommttee a fi nal
deci sion on the parts of the application that rel ates
to its jurisdiction no | ater than 180 days after the
appli cati on has been accept ed.

And so what we have here are the
permts fromDES that M. Scott's tal ked about. And
that's -- those permts in the previous two orders on
the wi nd projects, there's been a di scussi on about
those permts in the orders. And, you know, in
Lenpster, for instance, it noted that the wetl ands
permt and its conditions shall be included in the
certificate of site and facility, and al so that the
Water Division of DES shall issue the alteration of
terrain permt for water quality certificates, and
both permts and conditions be part of the
certificate for site and facility. And then there

was a specific delegation of authority to the Water
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D vision of DES to nonitor the construction and
operation of the proposed facility for conpliance
wth the terns and conditions. So that's the way
it's been applied in the past.

|'d al so note, as M. Scott did, that
there's two references, really, in the Findings
section, 162-H: 16. 1In the preface section, 1V, it
says the Site Evaluation Commttee, after having
consi dered avail able alternatives and fully revi ened
the environnmental inpact of the site or route, then
it shall make these other findings. And one of those
findings is whether there's an unreasonabl e adverse
affect on air and water quality.

And so in the orders on this, it's
i nked those two sections, those two requirenents.
So there's a discussion of the permts that are
i ssued naki ng them bi nding on the Applicant and then
a finding that the -- with respect to air and water
quality based on the certificates thensel ves. So,
just for sone background on the structure of how the
permts relate -- how DES' s obligations relate to our
obl i gati ons and how the permts relate to the order
and how it fits into the findings we have to nake.

MR. SCOTT. M. Chairnman, just for the
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record, too, the substation in Hol derness, that did
not have inpacts that required any kind of
permtting. So |I'd put that on the record al so.

CHAI RMAN GETZ: So is there -- we've
had a notion and a vote on air quality. |Is there a
notion on water quality, M. Scott?

MR, SCOIT: | nove that we vote that
there is no undue -- excuse ne. | want to get the
ri ght wording. Adverse --

CHAI RMAN GETZ:  Unr easonabl e.

MR, SCOIT: -- unreasonable -- thank
you -- inpact on water quality due to the project
based on acceptance of the DES permts into the
certificate.

CHAI RMAN GETZ: And that finding is
subject to the conditions of the permts; correct?

All right. Do we have a second? M.
Perry.

MR, PERRY: Second.

CHAl RVAN GETZ: Any di scussi on?

MR ITACOPINO M. Chairman, | would
just point out for the record that those permts are
| ocated in Applicant's Exhibit 5, which is the

suppl enent to the application, Volune |IA and they

{ SEC 2010-01}[ DAY 1 - AFTERNOON SESSI ON ONLY] {04- 07- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

26

are under Tab 51 of that volune, just so that the
record's clear where those permts are.

CHAl RMAN GETZ: Thank you.

Furt her discussion?

(No verbal response)

CHAI RVAN GETZ: Hearing none, then all
those in favor of the notion by M. Scott signify
their concurrence by raising their hand.

(Multiple nmenbers raise hands.)

CHAl RMAN GETZ: Note for the record
that the vote is unani nous.

So, anything further, M. Scott?

MR SCOIT: That's all.

CHAI RVAN GETZ: Let's turn to the next
item Natural Environnent. Dr. Kent.

DR KENT: 1'd like to review the
Applicant's information, including the results of
studi es, before we turn our attention to the proposed
conditions. So bear wwth me. This wll take a
little bit. There's a lot of work here.

G oton Wnd consulted with Stantec
Consul ti ng, VHB, and New Hanpshire Audubon to
conpl ete a nunber of wildlife and other surveys.

Pl ant community types were identified using data
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based on New Hanpshire Fish and Gane Wldlife Action
Pl an. There were a nunber of wildlife surveys, a
variety of bird field surveys conducted within the
project area over the course of three years: 2006,
2008 and 2009. Bird and bat risk assessnent was
prepared using the results of on-field surveys --
on-site surveys -- excuse ne -- and a risk assessnent
sought to characterize the use of the project area
and assess potential risk presented by the project to
raptors, nocturnally mgrating passerines, breeding
bi rds and bats.

During the course of the surveys they
identified peregrine fal cons, bald eagles, conmobn
| oons, all three of which are state-listed threatened
species. They did not find any federally-listed
t hreat ened or endangered birds during any of the
field surveys.

Resul ts of radar surveys suggested
that mgration patterns of nocturnal m grants were
simlar between the fall and the spring.

Post - construction nonitoring studi es conducted at the
Lenpster Wnd project in 2009 showed very | ow
nmortality for nocturnally mgrating birds.

Literature revi ew suggests that, while
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i npacts to nocturnally mgrating birds occur at nost
w nd energy facilities, very snmall nunbers of birds
have collided with turbines relative to the |arge
nunbers of nocturnally mgrating songbirds. The
results of a bird and bat risk assessnent prepared by
the Applicant's consultants foll owed a standardi zed
wei ght - of - evi dence approach and concluded -- let's
see. The results of the on-field surveys produced a
| ow magni tude of potential inpact to nocturnal

m grants.

Breeding birds. No state- or
federally-listed species were observed during the
breeding bird surveys. GCenerally, direct and
indirect inpacts to breeding birds at the project are
expected to be limted to a snall anount of collision
nmortality and slight shifts in the distribution of
br eedi ng bird species.

The results of the bird and bat risk
assessnent predicted a | ow magni tude of potenti al
I npact to breedi ng birds.

Raptor m gration. Species observed
nost frequently during the spring and fall mgration
surveys i ncluded broad-w nged hawk, red-tail ed hawks

and turkey vul ture.
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Two st at e- endangered raptor species
wer e observed in 2009, the gol den eagle and Northern
Harrier; however, neither occurred in the project
ar ea.

Two state-threatened raptor species
wer e observed, peregrine falcon and bald eagle, both
of which were observed in the project area. The
conmmon | oon was al so observed.

During the first year of
post-construction nmonitoring studies at Lenpster in
2009, no raptor fatalities were docunented. The
results of the bird and bat risk assessnent predicts
a |l ow nagni tude of potential inpact to raptors.

Peregrine use. There were
peregri ne-use surveys in 2006 and 2009. Over the
course of the surveys, only four peregrine falcons
were observed within the project area, with three of
the four peregrine falcons observed flying within the
proj ect boundary. There's been a | ow docunented
peregrine falcon nortality at wind projects. The
sumrer/early fall, peregrine falcon surveys al so
docunmented | ow to noderate nunbers of seasonally
| ocal and mgrant raptors at | ocations above the

project area, and relatively high percentages of
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raptors flying bel ow the hei ght of proposed turbines.

The bird and bat risk assessnent
predi cted a | ow nmagni tude of potential inpact to
raptors, including peregrine fal con.

Bats. Two seasons of summer/f al
acoustic nonitoring found relatively | ow bat activity
in conparison to simlar studi es conducted at other
proposed wi nd projects in the Northeast, including
those that are currently operational. Bat activity
| evel s recorded within the project area were
general ly | ow.

Post - constructi on studi es conducted in
2009 at Lenpster docunmented only one little brown bat
fatality. Indirect inpact to bats are expected to be
m nor at the project.

Avi an and bat mtigation. Goton wll
commt to one year of formal post-construction
nonitoring, simlar to efforts currently underway at
Lenpster. This study wll cover both spring and fall
m gration seasons for both birds and bats. |If, after
one year of study, the project's nortality rates are
| ower or within the range of other northern forested
wi nd project |ocations, Goton Wnd will imediately

i npl ement yearly nonitoring for the life of the
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project as described in the |Iberdrola Renewabl es
Avi an and Bat Protection Plan. This includes
training operations staff in wldlife reporting and
handl i ng system for avian and bat casualties or
injured wildlife.

If, after the first year of study,
G oton Wnd's nortality rates exceed the nost current
establ i shed threshold ranges for nortality at w nd
projects on northern forested ridges, G oton Wnd
w || conduct a second year of post-construction
monitoring simlar to the first, but with an enphasis
on determining why nortality rates have exceeded
estimated t hreshol ds.

O her wildlife. The project site
provides wildlife habitat for a nunber of species,
al beit nodified substantially by the tinber
harvesting operations. Mose and bear, and noderate
to heavy use by a variety of wldlife species, there
should not be a substantial change in the patterns of
w ldlife habitat use and in novenents around the
site.

Nat ural Heritage Bureau found no known
state- or federally-listed species within the project

limts or any of the exenplary natural conmunities.
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Nat ural Heritage Bureau indicated
there were popul ations of wood turtle and peregrine
falcon in the vicinity of the site. Native
popul ati on of brook trout occur in dark Brook, as
well as the potential for deer wintering areas on the
project site. The Applicant's consultants determ ned
that it's unlikely that any wood turtles exist on the
site. Three deer wintering yards were identified.
One seened to be in use in the yard's position in the
| ower valley and away fromthe proposed w nd turbines
and i s not expected to be inpacted.

Proposed i nprovenents to the access
roads, particularly the culverts, should i nprove
Eastern Brook Trout habitat.

El even vernal pools were identified on
the project site, and another six wetlands with the
potential to be vernal pools were identified. The
project has been designed to avoid direct inpact to
vernal pools. Three cases where there will be
indirect inpacts to docunented vernal pools.

As to the Avian and Bat Protection
Pl an that the Applicant proposes as a condition, as |
said earlier, typically there's one year of intensive

study which may include: Avian and bat nortality
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noni toring, avian-use surveys, raptor nest surveys,
radar studies and/or thermal imaging. That's the
formal nonitoring.

If the first year's results indicate
that the nortality is not nmuch different than at
other facilities, the second year will be the
begi nning of informal nonitoring, called an
informal -- excuse ne -- will inplenent a
site-specific wildlife reporting and handling system
The operator who finds a dead bird or bat will | eave
it in place, photograph it and record the finding.

If the bird' s a protected species, the fact should be
reported to Iberdrola's environnental staff, who wll
informthe appropriate state or federal wildlife
agency. Any eagle carcass nust ultimately be
delivered to the National Eagle Repository. |If a
bird or bat is alive but injured, the operator wll
notify the wildlife rehabilitation center.

Several inpact reduction and
mtigation neasures were proposed in the Avian and
Bat Protection Plan. For exanple: Iberdrolais
exploring the use of permanent on-site radar to
detect nmjor mgration events and novenents in the

vicinity of turbines; off-site retrofitting of
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transm ssion and distribution lines wth avian-safe
desi gn; adapti ve managenent neasures, i ncl uding
research that will reduce bat inpacts... such as
curtail nents or relocation of turbines would be
considered a last resort. And experinentation with
seasonal curtailnment to determ ne whet her managenent
actions, such as changing turbine cut-in w nd speeds
w th certain conbinations of wind speed, tinme of
year, tinme of night, mght significantly reduce bat
nortality; bat-deterrent devices; expanded research
in bat risk assessnent; habitat conservation, habitat
enhancenent; participation in regional conservation
banks or acquiring conservation rights.

The Applicant had a neeting with U. S,
Fish and WIld Service and the Departnent of Fish and
Gane to tal k about birds and bats. To sunmari ze
t hose di scussions, Fish and WIldlife Service stated
t he Concord office of the Fish and Wldlife Service
stated -- or recommended three years of radar study
to evaluate potential inpacts to nocturnal m grants.
Fi sh and Gane suggested pre- and post-construction
breedi ng bird surveys. Fish and Wldlife Service
suggested acoustic nonitoring for bats, including

nonitoring stations in the peaks and vall eys of the
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ridge. Fish and Gane suggested |berdrola work with
Chris Martin of New Hanpshire Audubon, as well as New
Hanpshire Fish and Gane, to review specific peregrine
fal con survey protocols.

A couple of results that are pertinent
to this: Spring 2008 radar survey report. The
overal | passage rate for the survey period was 234
targets per kiloneter per hour; 12 percent of those
targets were bel ow the height or within the height of
the towers thenselves. So if you work out the
nunbers, 234 targets per kiloneter per hour, 12 hours
of study, gives you 2,808 targets. |If 12 percent of
those targets are within the range of the towers and
the rotors, that's 336 birds and bats per night.

Di urnal raptor surveys. Eleven days
in 2009, total of 175 raptors of 11 species. That's
a spring survey. |In the fall raptor survey, 10 days,
696 raptor observations representing 14 species,

i ncluding four bald eagles. Summer and early fal
2009, peregrine falcon-use surveys over a 20-day
period, 3 of the peregrine falcon observations from
Tenney Mountain were peregrines within the project
area, and the 3 observations occurred bel ow t he

maxi mum hei ght of the proposed turbines.
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During that survey, they al so found
that 48 percent of 327 raptors that cane fromBald
Knob occurred within the project area; 69 percent of
t hese observations occurred bel ow t he maxi mum t ur bi ne
hei ght; 87 percent of raptor observations made from
Tenney Mountain occurred at sone | ocations over the
project area; 54 percent of these raptor observations
occurred bel ow the maxi mum turbine height. If you
wor k out those nunbers, Bald Knob observations, we
have 108 raptors flying at a level that is at or
bel ow t he turbines; from Tenney Muntain, 122
raptors.

And the |ast piece | want to share
wth you is from Lenpster. The 2009, the first year
of Lenpster, was never available. It was directed to
Fish and Gane. They weren't able to provide it. But
they did provide the 2000 [sic] post-construction
fatality surveys for Lenpster. It has four
components: Standardi zed carcass surveys; searcher
efficiency trials; carcass renoval trials; and
adj usted fatality esti mates.

A total of 11 bird carcasses and a
total of 14 bats were found. The annualized fatality

rate estimates are 5.27 birds per turbine, 7.13 bats
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per turbine. For 12 turbines, that works out to 63
bats -- 63 birds per year and 86 bats per year. |If
you extrapol ated that to G oton and assune the sane
kind of nortality as the consultants have suggested
on several occasions, Goton has 24 turbines; we're
| ooking at 126 birds per year, 171 bats per year.
The Applicant has proposed that with
regard to the natural environnment, they proposed
conditions that include the Iberdrola Avian and Bat
protection Plan, which |I've gone through with you,
and the agreenent with New Hanpshire Fish and Ganme
Departnment. New Hanpshire Fish and Gane Depart nent
conditions are stated in a letter of March 21st,
2011. It says highlights of the agreenent include
the foll ow ng expectations: |Iberdrola will commt to
bat acoustic detection nonitoring during the first
year of post-construction and will attenpt to
correlate the activity data wth post-construction
fatality. Ilberdrola' s commtted to continue

coordi nation with Fish and Ganme throughout the life

of the project. Baseline and operati onal
monitoring -- baseline is that first year that
| berdrola -- where they do fairly rigorous nortality

surveys. perational nonitoring is when we turn it
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over to the operations people, and they make note of
dead birds and bats.

Basel i ne and operational nonitoring
wi Il be conducted to collect information that will be
used to i nplenent adaptive nanagenment actions to
mnimze or avoid risks and identify mtigation
nmeasur es.

| berdrola has commtted to conducting
nmortality surveys throughout the life of the project
as described in the G oton Wnd New Hanpshire SEC
Application and the avian bird and bat protection
pl an, using baseline and operational nonitoring.

And finally, lberdrola wll provide a
yearly nortality report to Fish and Ganme, including
bot h basel i ne and operational nonitoring, and wl|
di scuss any concerns with Fish and Gane regardi ng
nortality data, including the need for adaptive
managenent neasures.

So that's the information we're
wor king with. Thank you for your patience. Let's go
fromthere.

Publ i ¢ Counsel has recomrended the
sane condition we used for Granite Reliable, which is

basically three years of nonitoring. Are there any
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questions at this point before | leap into starting
t o express opinions?

CHAl RVAN GETZ: M. Perry.

MR, PERRY: Just so | understand the
di fference between the conditions that were with
Granite Reliable and the I berdrola Avian and Bat.
It's one year of fornmal post and then a lifetine of
reduced nonitoring versus three fairly intensive
years of post-nortalities. So it's a trade-off of
two i ntensive years of post for the lifetinme of, you
know, wal ki ng through and randomy surveying for dead
birds and bats. |Is that really where the difference
| ays between the two?

DR. KENT: Yes. And I'mtrying to
find the exact |anguage for Ganite.

Do you have that? Forgive ne.

MR. HARRINGTON: | think if you | ook
on the afternoon of Day 4, under LIl oyd-Evans's
testi nony, he does -- | think he goes into expl aining
the difference between his recommendati ons and t hose
of M. Gavel's.

(Pause in proceedi ngs whil e nenbers

read docunents.)

DR. KENT: For G anite Reli able, the
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Applicant shall inplenent a post-construction bird
and bat nortality study designed by its consultants,
revi ewed and approved by Fish and Gane. Studies
shoul d be conducted for three consecutive years, and
a full report and analysis shall be produced after
each year

Appl i cant shall conduct additi onal
pre-construction breeding bird surveys and raptor
surveys, and such other surveys as can be
acconpl i shed prior to comencenent of construction.
So that's pre.

Appl i cant shall conduct
post-construction breeding bird survey that replicate
the pre-construction surveys for the project site.
Protocol for such study shall be subject to review
and approval. Post-construction studies shall occur
at 1, 3 and 5 years after construction has been
completed. A full report with analysis shall be
submtted after each year. |If the Applicant and New
Hanpshire Fish and Gane cannot achi eve consensus on
any i ssue pertaining to such post-construction
surveys, they may petition the Subcommttee for a
final determ nation.

Further ordered, if after notice and
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an opportunity to be heard, the Site Eval uation
Subcommi ttee determnes that the project is having an
unr easonabl e adverse i npact on any species, it my
take appropriate action within its jurisdiction.

MR PERRY: Ckay. So | think ny
understanding is, then, with the G anite Reliable, it
| eaves the door open if post-nonitoring shows that
nortality is higher than anticipated; that additional
nmoni toring could occur above and beyond what's st ated
for three consecutive years, or year one, three and
five. Wuld that be a correct interpretation?

DR. KENT: Yes. But not only
noni toring, but any adaptations, mtigation that had
to occur to |l essen the inpacts.

MR, PERRY: Ckay. Thank you.

CHAl RMAN GETZ: Anyone el se?

DR KENT: Ckay. Let ne throw sone
things on the table for you.

The Applicant's consultant's basis for
determining level of risk is based |largely on
nortality at other wind projects. In sone sense,
this is an unconfortabl e standard, when what we're
trying to do is try to determne if there's an

inmpact. |'mnot convinced that an inpact that's
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conparable to inpacts at other wind projects is an
appropriate neasure. It doesn't -- it | eaves open
the question: |If inpacts are bad or adverse at al
W nd sites, should we just allow npore adverse inpacts
at this site because it's no different than the other
sites? Not to nention there's hardly any forested
sites in New England for conparison. Those that are
there, |ike Lenpster, are only a couple years into
operation. So there's not a |ot of material here.
But the question | throwout is, if
there's no objective criteria here, the criteriais
we're okay if we do no worse than anybody el se
running a wind project. And is that really an
ecol ogi cal basis for an assessnent of whether we're
i npacti ng the environnent, particularly birds and
bats, or not? So | put that on the table.
Nobody wants to tackle that one, huh?
MR. HARRI NGTON: Wl |, maybe just a
question. |I'mlooking at the response fromthe
Applicant to the various conditions filed. And one
of these was post-construction survey of three years,
consi stent with the recomendati on of Public
Counsel 's expert witness in this regard. Stricter

requi renents placed if any threatened species are
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killed. Applicant says -- response: Not acceptable.
Proposed condition is unjustified and contradicts the
recommendati ons of the New Hanpshire Fish and Gane
Departnent, which has responsibility and authority to
protect wildlife in New Hanpshire. The Applicant has
reconmended that its commtnents to Fish and Gane
relative to post-construction surveys and nonitoring,
whi ch are spelled out in detail in its post-hearing
brief, be included in certificate conditions.

So | guess the first thing I'd say is
the three-year survey you seemto be saying is
consi stent to what was i nposed on the Ganite
Rel i able project. But in this case, does Fish and
Game go along with what the Applicant is saying, or
do they go along with the three years' survey?

DR KENT: In their letter of
March 21st, they're saying they' re content with one
year of rigorous nortality assessnent and a lifetine
of less rigorous assessnent, as proposed by
| ber dr ol a.

MR. HARRINGTON: So this is correct
t hen; New Hanpshire Fish and Gane does agree with the
position of the Applicant.

DR. KENT: Does agree -- Fish and Gane
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and the Applicant are in agreenent about how to do
bird and bat -- avian and bat nonitoring, yes.

MR. HARRI NGTON:  Thank you.

DR KENT: OCh, that's a different
issue. Do you want to tackle that one now?

MR. HARRINGTON: |'mokay. |If that's
different, I'mconfused why it's different.

CHAI RVAN GETZ: Well, let nme see if |
can fornulate it. There's a -- you have to go back

to what's the standard. The Applicant has to
denonstrate that there will be no unreasonabl e
adverse effect on the natural environnent, one subset
of natural environnent being bats and birds. They
have provided, | guess, Dr. Kent, what you would
characterize as sone generalized testinony based on
what ' s happened el sewhere and transposed it to G oton
to say it looks like there's going to be no

unr easonabl e adverse effect. And Dr. Kent is raising
the issue of is that a valid approach. Wat these
other -- a lot of what these post-construction
nortality studies go to is the issue of if something
happens after the fact, then -- it's really a
protection or a condition that, if there are sone

negati ve effects, that there will be sone kind of
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mtigation or sone renedy, and | guess ultinately
going to sone restriction on operation of turbines in
certain areas or at certain parts of the year. So |
think that may be how do you nake the first finding,
and then what do you do in ternms of |inking that
finding or decision to studies and renedi es rel ated
to what you get out of those studies. | don't know
if that --

MR, HARRINGTON: So we're --

CHAl RMVAN GETZ: Wait, wait. Before we
get there, | want to nmake sure. Am|I| characteri zing
fairly the issues that you' re proposing?

DR. KENT: | don't want to try to read
Fish and Game's mind. | can tell you with Ganite
Reliable, we settled on three years as a
statistically valid length of tinme to nake sone
det erm nati ons about what was going on. Now, one
year --

CHAI RVAN GETZ: We're tal king post.
Pre or post?

DR KENT: W' re tal king post now.

Too late for pre.
If you do one year, the result could

go anywhere. It could be, Hey, hardly anything died,
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and you go, oh, that nust be the way it's going to
be. You know, the client's happy, the Applicant's
happy because thi ngs | ook good. That first year
could go very badly, and all of a sudden there's
pressure on the Applicant to rip out sone turbines or
start buying conservation |land or pay into a fund.
Anyt hi ng can happen in the first year, any one year
of st udy.

So our thinking when we did Granite
was let's get three years and start to |ook for a
trend and start to get a sense of what's really going
on. This has becone increasingly inportant, as the
client's consultant -- the Applicant's consultant
hel ped us understand. W can't nmake any correl ations
bet ween t hese pre-construction surveys and what's
goi ng to happen afterwards. W |ost that
predictability, in essence, which is ironic, because
now we're |looking at all of us trying to nake that
connection. And Fish and Gane, in their newest
gui delines, are trying to make that connecti on
bet ween the ri sk assessnment, what happens up front
and what's happeni ng before. But the consultants in
this testinony have said you can't nake that

connecti on.
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MR. HARRI NGTON: This gets back to
that whol e area that you just partake in these
surveys. |If you take them for one year
pre-construction or 10 years pre-construction, then
you see what happens after the project goes online.
We' ve been shown by various projects that there's
really -- you can't nmake a prediction based on that.

DR. KENT: Based on pre.

MR. HARRI NGTON: Based on the pre.

Ri ght .

DR. KENT: That was the consultant's
testi nony.

MR, HARRI NGTON:  You don't know how
it's going to work until they actually put them up
there and start spinning the bl ades.

DR KENT: Right. | personally
believe there's a correlation there sonmewhere. But
nobody's found it, apparently, and nobody's testified
to it.

So we' re dependent on what happens
after construction, really, to figure out what the
inmpact's going to be. So it becomes very inportant
to get the right information to nmake t hat

determ nati on, whether you're the Applicant or the
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Commttee. You need good infornmation to go forward.

CHAI RMAN GETZ: Dr. Boisvert.

MR BO SVERT: | was listening to the
testi nony during the hearings regarding the avian
i npacts, and with sone interest. What | see here is
an attenpt to understand a basis to establish Iinear
trends over tine, in terns of fatalities for birds
and bats. One year of careful nonitoring does not
seemto be adequate to devel op any sort of idea of
what is average. You cannot average a single point.
And can't draw a linear trend based on one point.
You need nore than that. Three years, | believe,
woul d be nuch nore appropri ate because you woul d have
nore of an opportunity to sanple variations, changes
in climte, weather conditions -- climte bei ng what
you' d expect, weat her being what you get. And that
woul d give a nmuch sounder basis to interpret whether
or not the fatality of 50 bats in a year is high or
low. And the whole point is to determ ne whet her or
not there needs to be any mtigation to | ower the
nunber of fatalities, should that be necessary.

As | understand, an indication would
be turning off sone of the turbines for certain

periods of tine, either at night or whatever, to
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| ower the opportunity for inpacts and so forth,
what ever those mtigation treatnents mght be. | am
not persuaded by the testinony that | heard that one

year is sufficient to provide ne with confort that
they have identified the true scope. And we need to
have that in order to determ ne whether you' re going
to get mtigation efforts and what those efforts

m ght be.

CHAl RMVAN GETZ: M. Steltzer

MR STELTZER In the Granite Reliable
situation, on the nunber of years of
post-construction study, was it New Hanpshire Fish
and Gane's recommendation to have three years?

DR KENT: Was it Fish and Gane who
made t he request?

MR STELTZER What I'mtrying to
address here is, it's ny understanding that, for the
G anite Reliable project, it's a different site than
what we're tal king about here. And there were other
mtigative neasures that were taken to help mtigate
the inpact that was potentially to occur to the avian
and bat species, specifically that there were sone
| and conservation. So I'mtrying to delineate Fish

and Gane's recommendati ons underneath their review
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for a project that they deened possibly nore
pristine. Is it -- was that the case for Granite
Rel i abl e versus the project that we have before us,
which is the G oton Wnd project?

CHAI RVAN GETZ: Well, | think
under stand what you're saying. D d the Fish and Gane
say this is the answer for G anite R dge [sic], and
it now has nmaybe a different answer for this project,
and should we be accordi ng sone kind of deference to
t hem based on nmaybe they designed a specific answer
to a specific set of circunmstances? And | guess |
haven't gone back through and haven't -- w thout
| ooking at a record, know how the -- done a little
nore research to know how the condition evol ved. And
|"'mnot sure if Dr. Kent recalls, but...

(D scussi on between nenbers off the

record.)

DR KENT: Well, let nme ask -- answer
that the best | can, not being Fish and Gane, but
bei ng t here.

Fi sh and Gane was npbst concer ned about
Martens and |l ynx in high-elevation corridors, and
that was the primary basis for the mtigation deal

that was struck before -- very early in the
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proceedings of this. | can't tell you who first
proposed the three years. It m ght have been ne.
But | don't renmenber for sure. | don't think it
was -- Director Nornmandeau was sitting on that
commttee, and | don't think he did. So it m ght
have been ne. But the issues at the tine were |ynx
and Martens at hi gh el evati on.

MR. STELTZER: M understandi ng from
that project as well was the sensitive habitat that
it had in high elevations to birds, such as sone of
the different types of thrushes.

DR. KENT: |'m not sure the Bicknel
came into play too nuch. There was a woodpecker,
too. But | don't think either of those birds were --
| don't think we spent a lot of tine tal king about
either of those. | nean, that was part of the point
for trading off for sonme high-elevation |and
el sewhere in the mtigation deal.

MR STELTZER: And here's where |I'm
going with it: There's been sone di scussi ons about
what is a mgratory corridor. And | think it could
be argued that the entire East Coast is a mgratory
corridor. And so I'mtrying to figure out what is an

appropri ate anount of post-construction study that
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shoul d be done on a project based off of a site and
its uses. And naybe in the case of G anite Reliable
and their project, since it was a nore inpact --
there was a nore pristine area which could
potentially have greater inpacts, you would want to
have a | onger period of study, but for the G oton
project, where it is an active wood | ot being used,
that it mght not be warranting the sane | evel of
study that is needing to be done.

DR. KENT: Ganite actually wasn't all
that pristine. The Phillips Brook area was pretty
heavily | ogged, and badly | ogged. There had been
| oggi ng above 2700 feet at high elevation as well,
and that created sone inpetus to get a deal done and
tolimt |ogging, any nore | ogging at that area.
Certainly the elevation is higher. It changes the
ecology. So it was particularly inportant to the
resource agenci es.

As to the mtigation corridors, |
don't think that's accurate to say that all of the
East Coast is a mtigation corridor. Birds typically
follow particular routes. | nean, people make a good

tourist trade out of know ng where the birds are

goi ng.
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We're tal king about a ridgeline. W
know there's mgration. There's study -- the
consul tants have denonstrated that there's hundreds
of raptors, hundreds, maybe nore, thousands -- |
forget the nunbers of songbirds. | nean, birds are
m grating over the project site.

So I'mtrying to help you get to the
end of where you're really trying to get. |Is this
site |l ess valuable than other sites, and should we
cut it sonme slack because it's not as inportant? 1Is
that what you're trying to sort out?

MR STELTZER | don't know if |'d use
t hose words exactly.

DR. KENT: Sorry.

MR STELTZER But | do think that the
| evel of post-construction study should fit the site
itself. M own sense is that there are sone uni que
uses occurring here. Certainly peregrine falcons are
noted as being nesting in close proximty, though
outside of the study area itself. But there were --
| believe there were four cases of themvisiting this
site during the study period.

So what is that exact level? And |

don't know if it's necessarily what Fish and Gane and
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the Applicant have suggested, as far as being one
year and then a continuous study. But | also don't
know if it's so far as to suggest that it's a full
three years that the draft docunment that U S. Fish
and Wl dlife has proposed, which individuals have not
yet commented on, whether that's adequate either.

CHAI RVAN GETZ: M. Scott.

MR. SCOTT. Maybe | can help -- or
hurt. We'Il see here.

First of all, you know, obviously I
remenber the G anite Reliable. D d | get that right?
Ganite Reliable Energy. The Noble Wnd Farm
Gbvi ously, you had the higher elevation aspects. But
wth that, of course, we had great involvenent wth
t he Appal achi an Mountain C ub and the Audubon
Society. So it was very -- | think it was very --
and Fi sh and Gane, obviously. So it was very well

vetted. But | don't renenber the three years being

necessarily because of that. But having said that,
maybe the group can help ne. | thought what one of
the things -- and maybe it's in Day 4 testinony -- |

t hought one of the things that was bei ng postul at ed
was what's different about this project was they have

as a conpany policy that they do this for the
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lifetime of the project, not necessarily to the sane
extent, but they have a plan that they nove forward.
|s that not correct, or is ny nenory not serving ne
ri ght?

DR. KENT: Yes. They dropped down to
informal, where the operation staff was trained to go
out there and | ook for the birds, take a picture and
wite down what the species is.

MR. SCOTT: So, just to capture, the
question | think is, is that therefore sufficient, or

do we need three years and that; is that correct?

DR. KENT: ' m sorry. Repeat your
questi on?

MR. SCOTT: So the question at hand
is, | think is, is one year of nore advanced

post-constructi on surveys, and is that sufficient; or
do we need to do three years plus that? |Is that
correct? |Is that pretty nmuch what we're di scussing?
DR. KENT: What |'mrepresenting is
that you need the three years of rigorous study so
you can determ ne what the trend is. Utimtely what
we're trying to do is determ ne the inpact,
regardl ess of how sensitive this place is. W can't

determ ne how sensitive it is until we know what the
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inpact is. W can't do that with one year. And
while | commend | berdrola for having a long-term
commtnent, that informal nonitoring does not |end
itself to the sane anal ysis, and hence, to reaching a
concl usi on about the inpacts as that first year of
noni t ori ng.

And there's sonme -- you know, it's
unfortunate | could only get the 2010 Lenpster
report. But there seened to be sone suggestion that
t he nunbers differed fromthe first year. For
exanple: There was one bat in the first year and 14
in the second year. Now, that's quite a difference.
So it be nice to see. Here we had a project at
Lenpster and we had two years of study. But that
wasn't rep -- it would have been nice if that was
brought forward to us as the Commttee to see, oh, it
doesn't nmake any difference how nmany years we do it,
'cause the second year was the sane as the first
yeah. It could have gone, okay, no big deal. But we
didn't get to see it for some reason. SO now we're
l eft going, well, what makes sense? Well, as
scientists and statisticians, we know that one year's
a joke; two years, not very good. Three years is the

absolute mnimumfor trying to figure out what's
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goi ng on out there. And that's where the three years
cones from And there are sone sensitivities out
here -- go ahead. Sorry.

CHAI RMAN CGETZ: M. Dupee.

MR. DUPEE: Thank you, M. Chairman.

| have to harken back to when | was a
younger fish biologist at Fish and Gane, |like a
century. But | did a fair anount of work in graduate
school on quantitative ecology. And the point being
made here | think is a good one. It's the amount of
variation and the popul ation you're | ooking at
det ermi nes how nmany sanpl es you need to take.

So if Steve has a pool of fish,
each -- 5,000 fish, and they're all five inches | ong,
he needs to sanple exactly one of themto know all he
needs to know about the length. |If the fish in that
pool vary in length substantially, he has to take a
|l ot nore sanples to get an average | ength.

So, going on to our bird popul ati on,
you pointed out, Dr. Kent, that in any one year we
saw an order or magnitude variation. | think it was
1 to 14 bats. And that doesn't surprise ne a bit.

It wouldn't surprise ne 1 to 114 or 1014. So | think

the three years -- it could be, you know, nany nore
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years than that to really know. You need a vari ance
and then go back and cal cul ate your sanple size. Not
to get technical, but that's what you'd have to do.

So | think the better notion here
m ght be the random survey or a survey we heard the
Applicant talk about. And I |like that for several
reasons: One, we're not ever going to be able to
conpare this site quantitatively to any other site
for the reasons kind of alluded to way back when.
They're all unique. There's too many variables to
control. So we can control by looking at this site
and conparing it to itself over a period of tinme. So
by having a longer termnonitoring strategy in place,
and it could be -- this Commttee could nake it nore
rigorous than sinply walk a straight |line and stop
and take a picture. W could do nore of that if we
w shed. But it would be nice to truly have a | onger
termsanple length to better understand popul ati ons
novi ng around that facility.

The second thing I'd nention, Dr.
Kent, is when | was a young nman, there were no turkey
vul tures in New Hanpshire. But we have them here
now. And so if we were to sinply rely on three

years' worth of sanpling back in 1963, we'd be
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m ssing potential species at risk. So again, | think
that a longer termseries of nonitoring may better
serve the Commttee to understand the potenti al
nmortality resulting fromfacility on avian and bat
popul ations in that facility, or any other facilities
we chose to study.

CHAI RVAN GETZ: M. Harrington.

MR. HARRI NGTON:  Yeah, | just -- |
think that M. Steltzer raised a good point here,
because we do seemto have a difference. 1'd like to
know what the Fish and Gane did reconmmend in the
Ganite Ridge case -- the G anite Reliable case. But
as M. lacopino pointed out to ne, Fish and Gane in
this case, on Novenber 5th, in their letter said --
"Fi nal Report and Recommendation for G oton Wnd."

It states, "However, the Departnent does recomend
that the Applicant inplenent a post-construction bird
nortality study designed by a consultant and revi ewed
and approved by New Hanpshire Fish and Gane. The
studi es shoul d be conducted for three years, wth
full reports produced after each conpl ete year

Apparently, fromthat tinme in Novenber
until some -- |I'mnot exactly sure when, but sonetine

prior to now, Fish and Ganme changed their position
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and decided that the proposal of the Applicant, which
was the one-year study and then this continuous thing
that's al ready been described that could go on after
that, was acceptable, and | guess better than the
three-year study. So I'd like to see nore
information, if it's available at all in the record,
as to -- | don't know where to find it -- as to what
docunent did they actually their change their m nd
in, and did they give any reason for saying we accept
this in lieu of the three-year study which we
previously had requested. 'Cause they changed their
m nds. Fish and Gane changed positions on this.

CHAl RVAN GETZ: Well, we have a
letter. | think Dr. Kent --

DR KENT: March 21st.

CHAl RMVAN GETZ: The 21st of March
expl ai ns where they ended up. Now, | don't know if
in that letter it explains the rationale for how t hey
got there.

DR. KENT: They net wth | berdrola and
its consultant and tal ked about it.

MR I ACOPINO M. Chairnman, just for
the record, the first Fish and Gane letter, dated

Novenber 5th, 2010 that M. Harrington referenced is
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Applicant's Exhibit 50, and the March 21, 2011 letter
fromFish and Gane is Exhibit 72, | believe.
Applicant's Exhibit 72.

The other thing | would point out for
this Commttee, although | don't think it answers the
question as has been posed, in the Ganite Reliable
docket, Fish and Gane actually intervened as a party.
They did not in Lenpster or in this particul ar docket
we' re considering today.

DR KENT: Excuse ne. It is
confusing. [|I'mjust putting things on the table, and
the Commttee can nake up its mnd, of course.

You know, Fish and Ganme changed it's
mnd after neeting with the consultant. That's their
right. Trevor Lloyd recommended three. The
commttee cane up with three before. Fish and Gane,
in this new gui dance, recommends two to five,
dependi ng on the severity of the risk. And, you
know, even though this is a draft docunent, it's had
alot of hands init. So it was actually a docunent
t hat devel oped out of a previous conmttee that
brought in people fromall over the place, all kinds
of people. Just brought themtogether, and that's

what produced this docunent. So it's not sonething
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sonebody threw together and is waiting for feedback.
Fish and Gane now -- Fish and WIldlife Service in the
Concord office has al so been recommendi ng three years
on these projects. And to ny know edge, they haven't
changed their opinion. So there's a lot of push
behind the three years. But the point is we're
supposed to try to figure out what the risk is and
what the inpacts would be. And so we have to cone up
with a way to do that. And we could just defer to
t he new opinion of the Fish and Gane and | eave it at
that, and we can enter their March letter and assune
that they know better than we do, or we can think for
our sel ves about what's necessary to determ ne | evel
of risk and | evel of inpact -- determ ne | evel of
i mpact .

MR. | ACOPI NO. M. Chairnan, Dr.
Kent's made several references to Fish and Gane and
the draft guidelines. | believe you nean U. S. Fish
and Wldlife, those guidelines. |Is that --

DR KENT: Yes. Did1l call it Fish
and Gane?

MR. | ACOPINO Yes. And they are set
forth in the record at Counsel for the Public

Exhi bits 21, 22, 23 and 24. And that's both -- with
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each exhibit is a Federal Register publication that
contains the reference to the guidelines. And then
the guidelines as a whole are Public Counsel 22 and
Public Counsel 24. And that's the U S. Fish and
WIldlife Service Draft Land-based W nd Energy
Quidelines and the U S. Fish and WIdlife Service
Draft Eagl e Conservation Pl an Gui dance. And both of
those, | think, cane out in January of 2011

DR KENT: | don't know at what point
you want ne to make this |last confusing addition here
to this discussion, and then |I'm probably going to
just be quiet and let it play out.

Even with the nortality surveys,
whet her you do three years or you do one year and
then you change it to informal, no matter what you
do, you still need to establish context. You don't
know -- you know, like if | get 100 birds dead, |
don't know whether that's a lot or a little unless |
know what the population is that I'mdraw ng from
So, to actually be able to determ ne what kind of
i npact we're nmaki ng, you need to have breeding bird
surveys, raptor surveys, nocturnal mgrating bird
surveys and bat surveys, so you have sone idea of the

popul ati on. And then, when you do your nortality,
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you know what that nunber is relative to the pool of
what could die. And nowthat |1've thrown that on the
table, 1'll just leave it there.

CHAI RMAN GETZ: If you could clarify
one thing for nme. When you tal k about three years of
post-construction nortality studies, as | understand
was the condition in Ganite Reliable, those weren't
necessarily the first three years. That coul d be,

li ke, years one, three and five. |Is that how that
pl ayed out there?

DR KENT: That's how we did it in
Granite, yes.

CHAI RVAN GETZ: And so what you're
opposing really is -- | think in your sunmary there
was the way it was done in Granite and there's the
way it's proposed here. The way it was done in
Ganite had three separate years, years one, three
and five, of intensive post-construction nortality
studies. And, you know, for all intents and
pur poses, after that, there's not a |lot of real close
study. Wiat's been proposed here is a single year of
i ntense post-construction nortality study and then a
much nore extended, lighter review |Is that a

fair --
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DR. KENT: Less interpretable nunbers
is the way to characterize it. But there's a
m stake -- just to correct you. In Granite Reliable,
we weren't that clean. W tal ked about
post-construction bird and bat nortality for three
consecutive years and breeding bird surveys in years
one, three and five. So we broke it up, for better
or worse

CHAl RMAN GETZ: So, then, | guess your
position is, between those two, if those were our
only two options, what was done in Granite Reliable
and what's been proposed here by the Applicant, and
agreed to by Fish and Ganme, you think the better
approach is the Ganite Reliable.

DR. KENT: No. | think we've probably
gotten smarter since then. And I think in a perfect
world | would tell you what we should do for three
years i s breeding bird surveys, raptor surveys,
mgrating bird surveys, bat surveys, and the bird and
bat nortality surveys. That would give us all the
informati on we need to determ ne what in fact we're
actually having. And the way we structured it in
Ganite is at the end of that tine we all look at it

and go, hey, things are fine. W're not w ping out
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every bird in the area. W're not W ping out every
bat in the area. W haven't w ped out the
peregrines. The Applicant could go along running its
wndmlls. W don't have to worry about it. O,
jeez, what a nmess we're nmaking. Let's figure out
sone way to mtigate the inpact we're having. But
the inportant thing is we can |learn fromwhat we did
last tine. W need to tie the nortality surveys to

t he ot her surveys so that we know what percentage of
t hat popul ati on we're drawi ng down, if we are draw ng
down fromit.

CHAI RMAN GETZ: Dr. Boisvert.

MR. BO SVERT: To add anot her
dimension to this, in addition to ny comments about
basi cal |y sanpli ng adequacy, which is what we're
tal ki ng about, is three better than one, then we can
tal k about al so who is doing the sanpling, you know,
hired trai ned professionals |ooking at it, their
results should be nore conparable year to year
However, there's another aspect; and that is, in the
real world we're sitting in right now, information
from previous projects are brought forward to guide
us to current and future projects, which is to say

informati on from Lenpster was used to hel p predict
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what m ght be expected at G oton Wnd. And | can
fully expect that information from Goton Wnd w ||
then be cited in future hearings and in future
studi es to guide decisions for those future

det er m nati ons.

In listening to public hearings held
by this Commttee, and hearings here in this
bui Il di ng, frequent reference was nmade to what was
done in Lenpster. W've referred to what was done
Lenpster, using that as a guide. | say that the
avian and bat studies for Goton Wnd will be used in
reference to other future projects, and | woul d feel
much better if it's on the basis of three years
worth of study than one. The quality of the data
will be far higher. Insofar as these renewabl e w nd
projects are relatively new to New Hanpshire, we have
rather fewin this state conpared to other parts of
the country, we are probably well advised to be nore
careful at the front in gathering this data because
it wll be relied upon nore heavily in the near
future. | think that's a reasonabl e expectati on.
And so | see this as an aspect that we need to pay
attention to.

The Applicant has 40 projects in the
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United States, as | understand it. W can anticipate
t hey woul d have nore in New Hanpshire and in the
country. They will be using the data on their own
projects. | think we will all be better served if we
have hi gher quality data. The greater nunber of
years and hi gher quality personnel doing the job --
not to say the operational staff won't do a good

job -- but the conparability to statistically say
with sonme certainty what the trends are woul d be nuch
greater with a higher quality collection. So | think
that's a consideration we need to hol d.

CHAI RVAN GETZ: Anyone el se?

MR, PERRY: Well, I'Il just, you know,
voi ce ny support for nobre rigorous post-construction
assessnents based on the fact that no |ink has been
made between pre and post. | nean, if there was a
good |ink between pre and post, you mght be able to
live with a little less rigorous. But even the
Applicant's expert witness indicated that there was
no link. And, again, one year's worth of intensive
study and then going to a much less informal really
doesn't give you the type of information that you
need to make a determ nation whether -- what your

trends are going to be. And | guess | should be nore
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famliar with the pre-studies. But only one year of
pre-study, or were there nultiple years of pre-study?
And if it was nultiple years of pre-study, why was
there multiple years of pre? Wiy wasn't it only one?
If it's good enough for post, why isn't it good
enough for pre?

MR, HARRI NGTON: I think the
pre-construction was a one-year study in two
di fferent seasons, wasn't it? O nmultiple years?

DR KENT: Muiltiple years. Miltiple
studies, nmultiple years.

CHAI RVAN GETZ: M. Harrington.

MR. HARRI NGTON: M. lacopino inforns
me we don't have -- | know | have not read the
docunment that's cited here in Exhibit 72, the Fish
and Gane letter dated March 21st. It says the
Department has agreed to post-construction studies
outlined in RIl [sic] Avian and Bat Protection Pl an,
the ABPP, protocols and concurs with the infornmation
submtted by Iberdrola to the SEC as a nenorandum
dat ed Decenber 22nd, 2010. And we don't have that
actual Avian and Bat Protection Plan?

DR KENT: Yeah.

MR | ACOPI NO. We have the Avian and
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Bat Protection Plan. There's a nenp dated -- was it
t he Decenber 20t h?

MR, HARRI NGTON: Decenber 22nd.

MR | ACOPI NO Decenber 22nd, 2010.
The very next exhibit is a Heritage Bureau neno dated
that date, and that's Exhibit 72. | believe -- and |
don't have the transcript reference. But | believe

that Ms. Rendall said that that was the nenp that

they were tal king about. But it does not seemto be
the meno that -- | nean, it identified species, but
that's all it does.

CHAI RMAN GETZ: Yeah, | think the
Avi an Bat and Protection Plan is in Volune 3 of the
Application. So we have that.

MR I ACOPINO W had that early on.
W had that well before Decenber.

MR. HARRI NGTON: Ckay. I'mtrying to
get the chronology here in ny head. W had that well
bef ore Decenber. But Fish and Gane stated in
Novenber that they wanted three years' worth of
studi es, and then there was sone neetings | guess
that took place in Decenber. As a result of those
neeti ngs, Fish and Ganme deci ded what was in that

Avi an and Bat Protection Plan was sufficient to
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address their concerns. So | guess |I'mjust hesitant
to arbitrarily say, well -- | nean, they're the
experts at this. They negotiated this with the
Applicant. As far as | can see, they get, you know,
not hi ng specifically out of it. They have no reason
to not do what they think is the right thing to do.
And they've concluded that's acceptable. |I'mjust a
little | eery about them saying, well, we have the
Applicant with Fish and Gane. They cone up with an
agreenent that was acceptable to both parties, and
then the Commttee's going to say, well, yeah, but we

don't think that's good enough. W want you to do a

bunch nmore. | nean, | know we've done sonething |ike
that in the past. I'mjust alittle leery on this
one, not being an expert at all in birds or bats at
all. But I don't know. | just think we have to give

careful consideration before we're going to do that.
If for nothing else, it sends a signal | think to the
future: Don't waste your tine negotiating with state
agencies to try to work these things out in advance
because they really don't nean anythi ng when you get
to the Commttee.

CHAl RMVAN GETZ: Well, | think sone of

what you're saying goes to the issue that M.
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Steltzer raised. And there is a very significant
difference -- there are several significant

di fferences between this case and how -- and what
Fish and Gane's rol e has been and what the role of
ot her agencies are. Fish and Gane took a different
position in Lenpster than it's done here. W don't

really know what the rationale is, and they weren't a

party and aren't here to explain that. Fish and Gane
doesn't issue a permt |like DES does. So there's
less of a, | guess | would call it a binding effect.
But it's still up to us to nake a decision. Even

wth DES, we could require nore than they require.

We could require nore or different or I ess than Fish
and Gane proposes. | think we had to have a record
and sone argunents that, on the one hand, the
Applicant is saying we have this really good approach
now, this Avian and Bat Protection Plan. You know,
we take a close | ook for one year, and if things
don't work out so well, we'll take a closer |ook for
anot her year, but we're going to be around for a | ong
time, as opposed to what was done in Granite. And |
think the issue of what M. -- or Dr. Kent is
proposi ng, well, you really need the three good

strong years. W're not held to either one or the
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other. | guess we have to nmake a judgnent between
one or the other, and which position we find nost
credible. And in fashioning conditions, we could --
you know, there may be pieces of the Avian and Bat
Protection Plan that we would want to keep, or there
may be pieces of the other we could use from Ganite
Reliable. So I think we have a w de range of

| atitude in fashioning what the conditions are. But
| guess you nay be going back to the fundanental
questi on of how nmuch do | defer to the Fish and Gane
letter.

MR. HARRI NGTON:  Wel |, specifically in
this case, because it wasn't as if Fish and Gane --
came in and said we've | ooked at this bat plan and we
think it's good or acceptable or whatever. But they
specifically cone in and said we think you need three
years of post-construction studies. And then they
nmet with the Applicant, reviewed the Applicant's
program and cane up wth a conclusion: This is good
enough. We don't need three years. W can use their
one year, and whatever you want to call the rest of
this stuff. So | think it's different fromne
sayi ng, you know, DES or sonebody has issued

sonet hing and says their plan neets the requirenents
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of law. We look at it and say, well, in this case,
maybe we need to go a little higher. This is a
situation where an agency said we want the three
years. Then they net with the Applicant, | ooked at
the Applicant's program and said, oops, with this
program we can change our mnd. This is good enough
that we don't need three years. And that's kind of
the part that's got ne hung up.

CHAl RMAN GETZ: M. 1 acopi ho.

MR. | ACOPI NO. M. Chairnan, if |
could point out, it's been pointed out to ne that in
the record at Exhibit 62, which is M. Cherian's
third supplenental prefiled testinony, attached to
that is a nmenorandum dat ed Decenber 22nd from
Carol -- to Carol Henderson, John Cantor and Scarl ett
Phi | i bosi an at New Hanpshire Fish and Gane from
Kristen Goland. And it does address IRI's conm t nent
to G oton post-constructi on studies.

If you are contenplating taking a
break to give the reporter a break, this mght be a
good tine to do that, so everybody can find this and
maybe | ook at it and can put everybody on the sane
page with respect to what you' re deliberating.

CHAI RVAN GETZ: So that's the package
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filed on Decenber 30th, 20107

MR ITACOPING Yes. It was filed --
yes. It's dated -- it's Edward Cherian's third
suppl enental prefiled testinony, dated Decenber 30th,
2010. And attached to the actual testinony, there
are sone photographs. And follow ng the phot ographs
is a | berdrol a Renewabl es nenor andum

CHAI RMAN GETZ: Okay. Wwell, | found
it. | think that's probably a good reconmendati on.
Does everybody have that? Any questions about it?
Wll, let's take a brief recess and everybody can
take a ook at that testinony. M ght be hel pful for
t he di scussion. Take about 10 m nutes.

(Wher eupon a recess was taken at 3:10

p.m and the hearing resuned at 3:32 p.m)

CHAl RVAN GETZ: Okay. We're back on
the record in deliberations. And | think when we
br oke, counsel directed everyone's attention to the
attachnent to M. Cherian's testinony from
Decenber 30. So if everybody's had a chance to | ook
at that, Dr. Kent, did you have any comrent on that
particul ar docunent ?

DR. KENT: No. |'ve seen that

docunent before. Thank you.
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CHAI RVAN GETZ: Well, let's just go
back then to other discussions. M. Steltzer.

MR STELTZER What I'mtrying to sort
through as well is just the tineline of when
docunments were rel eased and ki nd of the thought
pr ocess.

So in Public Counsel's Exhibit 14, we
have a copy of the Wnd Turbine CGuidelines Advisory
Commttee. That's dated the 4th of March, 2010. And
that was largely -- it's ny understanding that this
docunment here, PC 14, was | argely the docunent that
was used by Fish and Wldlife, U S. Fish and
Wldlife, to put out their draft recomrendations in
Publ i c Counsel's Exhibit 22, which was rel eased from
t he Federal Register -- what was that date -- the
18t h of February, 2011. And then we have the Avian
and Bat Protection Plan which was rel eased in 2008.

So | guess where ny head's going wth
this is that certainly | feel like |I put a greater
sense of weight on the Wnd Turbine Guidelines
Advi sory Committee Recommendation, PC 14. And they
certainly have gone through this tiered approach
that's simlar, though ny understanding it's a little

different fromwhat U S. Fish and WIldlife rel eased.
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But they go through this tiered approach to determ ne
what | evel of study should be conducted on the site,
as opposed to applying a unilateral, you know, tinme
frame for post-construction studies to be done every
time. And | guess it's a little unfortunate that we
haven't had any sort of testinony provided to us
about this site and how it would apply to the Wnd
Tur bi ne Qui delines Advisory Conmttee on tiers. W
certainly had sone opinions in March between Public
Counsel as they were questioning M. Gavel on the
US. Fish and Wldlife's recommendati ons from

March -- excuse ne -- from February in Exhibit PC 22,
but not necessarily fromPC 14. And it is noted on
PC 14, Page 48. That's where it notes the tiered
structured and how many years of post-nonitoring
shoul d occur and whether this project falls
underneath the criteria of two or nore. You know, it

certainly does say nore, so you could go nore than

that. But it also does start at the m ni num of two.
Wiet her this is helpful or not -- but that's just
ki nd of what I"mgrappling with. | don't feel like |

have a firm sense of where this project necessarily
falls on this tiered structure fromthe Wnd Turbi ne

CGui del i nes Advi sory Conm ttee.
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CHAIl RMAN GETZ: Rem nd ne of what --
does that apply to birds, bats, both, nore than
avi an?

MR STELTZER My understanding is
that it does apply to both avian and bats.

CHAI RVMAN GETZ: Any ot her discussion?
M. Perry.

MR. PERRY: Well, |I'm again | ooking at
t he Decenber 22nd neno to fol ks at Fish and Gane from
an individual at IRA-- IRI. And it tal ks about
baseline nonitoring is proposed to begin the first
year after comrercial operations. It wll provide a
baseline nortality rate that I1RA -- IR, New
Hanpshire Fish and Gane and the U S. Fish and
WIldlife Service can use to determ ne whet her
estimated inpact |levels for the project are within
ranges for northern forested ridgelines.

Now, if you're |looking at the rate
fromone year's worth of study to make an esti nate,
it seenms |ike your range, plus or m nus, whatever
that estimate is, is going to be fairly large. And
the nore years you have invol ved, you should be able
to tighten that plus and m nus range because your

sanple sizeis a little bit higher. And so if the
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nmonitoring information is being used to determ ne a
rate that's then going to be used to nake an
estimate, it just seens hard for ne to fathom using
one year versus nultiple years in order to be in a
better position to defend whether there's an inpact
or not.

A second point that | see in this
meno, on that first side it says "to determ ne
whet her estinated inpact |levels for the project are
within ranges for northern forested ridge lines."”

" mnot sure |'ve heard any ranges presented as
testinmony, but it may be in testinobny somewhere.

But on the -- in the sane neno, on the
second to the | ast paragraph it says that, should
nortality rates exceed the nost current established
threshold ranges on northern forested ridge lines --
and again, |'ve never heard any nention about what
that threshold range would be. So | guess |I'ma
little confused as to actually what triggers sone
sort of responding action unless those ranges are
known by soneone. | nean, it hasn't been actually
offered to the Conmttee as to what those consist of.
So, just a little bit of discrepancy in terns being

used. In one case it's conparing the findings from
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other wind projects that are sited in a simlar-type
habitat. And then there's sone sort of nention of a
threshold figure, which neans if it exceeds a certain
mninmum then it's going to automatically trigger
sonething. And I'mnot clear in ny mnd what that
trigger is.

CHAI RMAN CGETZ: Let ne, | guess,
observe this: 1In sone of these other issues it was
ki nd of clear where | thought the sense of the
Committee was going. Here, it seens to be that
there's at least two driving thoughts: One is a
concern that one year doesn't provide sufficient data
to make a judgnment; the other is, should we give sone
wei ght to Fish and Gane because of the position they
took and what they're doing. And that seens to be
kind of two different ways of approaching the
deci sion process. But this all goes to the issue of

what's the post-construction nortality studies, how

t hose are conducted. | nean, are there other --
putting that -- can we put that issue aside for one
mnute, just to -- | want to inquire, are there other

concerns under the | arger headi ng of Natural
Envi ronment, other areas? | don't know.

Maybe turn to you first, Dr. Kent, and
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gi ve you the opportunity. But seens clearly there's
a concern about how the post-construction nortality
studi es are done and conducted. And we need to nake
a deci si on about what kind of condition we would
apply. But are there other areas where we're
concerned that the project wll have an unreasonabl e
adverse effect on the environnent, on the natural
envi ronnent ?

M. Steltzer.

MR. STELTZER | don't believe so, at
| east fromny sense and fromny position. But one
thing that | aminterested in just flushing out a bit
nore i s what happens with the data afterwards. And |
think there's a --

CHAI RMAN GETZ: That's how we
construct -- you nean the post-construction nortality
studi es and what happens with those?

MR, STELTZER  Yes.

CHAI RMAN GETZ: Can we hold off on
that for a second? Because | want to nmake sure that
we're -- because there's other issues of effect on
habitat, effect on natural species, you know,
endangered species, effect on wildlife. | nean, are

there other -- | want to know what -- | want to try
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to get ny arnms around what's the full universe of
things that we need to di scuss and deci de.

DR KENT: Ckay. No, it seens like
this was the issue. There are endangered, threatened
bi rds, but we captured it in the discussion of
post-construction nonitoring. They seemto have
taken care of the brook trout. There were no
significant inpacts to comunities. W don't seem
li ke we're going to disrupt the noose and deer
popul ations or any of the other wildlife to any
significant anobunt. This was the central issue.

CHAI RMAN GETZ: Al right. Well,
then, M. Scott.

MR. SCOTT: 1In the interest of trying
to maybe split the baby, for want of a worse anal ogy,
is there a venue here perhaps to have a condition
wher eupon we clarify that, should Fish and Gane feel
unconfortable wth one year, whether before it starts
t he post-construction surveys or during it, to nake
it clear they can extend that up to three years, and
that way we're kind of putting it on themif they --
you know, they're the boots in the ground, so to
speak. |Is there a venue to do that, | wonder?

Again, I'mtrying to cone up with a solution here
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that we can --

CHAIl RMAN GETZ: As | understand it,
they are supportive now of the approach that's under
the -- that's one year. But dependi ng on what the
results are in that one year, based on how it
conpares to sone other nmetric, then you m ght have a
second year. So | think, you know, they're
supportive of the approach under the Avian and Bat
Protection Plan as it is at this point. So |I'm not
sure that --

MR SCOIT: It's nore |'mjust
wondering if they feel sonewhat of a constraint. And
again, if a condition could be that we nmake it clear
to themin a condition that they have the authority
to go up to three years, if that would be -- if that
woul d hel p anybody's concerns | guess woul d be the
questi on.

MR. HARRI NGTON:  Just a clarifying
question? Wat we're looking for -- or | guess
what's bei ng suggested here then is that we inpl enent
this, whatever it is, the avian/bats whatever
progr am

CHAI RMAN GETZ: The ABPP.

MR. HARRI NGTON:  Yeah, that's it. But
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the difference being that instead of doing one year
of intensive study, make the intensive study for
three years and then continue with the rest of that
program conmmencing after the third year

CHAI RMAN GETZ: Well, | think that's
one possibility. But I'"'mnot sure if that's -- if
that woul d enconpass all of what Dr. Kent --

MR. HARRI NGTON: That's what |'m
trying to find out. That was kind of a question
directed to him

DR KENT: It could be. |'mnore
interested in the front end of this thing. |'mnore
focused at the nmonent on getting the right
information early in the process.

MR, HARRI NGTON: Pre-constructi on?

DR. KENT: No, no, no.

Post - construction. Pre-construction's gone. It's
not just the years of the nonitoring at a certain
level. 1t's understanding -- as M. Perry was

di scussing, having the context. |It's really vague
what the conparison is. The consultant tal ked about
conparing it to other wind projects in the northeast
in forested areas. Well, what are those? |'m not

famliar with anything nore than Lenpster operating
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right now Maybe one in Vernont. But | haven't seen
the reports. W' ve never been offered the
docunentation. W don't know what kind of nunbers
we're tal king about. Are we tal king absol ute
nunbers, like 100 birds is a lot, 10 is good? None
of that stuff was ever presented to us. So the
threshold here that's referred to, that's fundanent al
to the bat and avian --

MR, HARRI NGTON:  That t hing.

DR KENT: -- the ABPP, there's a
vital piece of this that's not -- | don't understand,
I'll say. | don't know what we anchor this to. So
when | | ook at any post-construction study, | | ook at

a way to anchor it to something. And to do that, you
have to know what the popul ati on of birds and bats is
that you're drawi ng from when you have nortality.

And if | have 20 bats dead, | don't know whether to
worry about that unless | know how many bats are

com ng through the area or live nearby. Sane with
birds. And that's mssing, in nmy opinion. Wether
we -- whether Iberdrola wants to conti nue havi ng
their operators go out and check for stuff, you know,
honestly that's of | ess consequence to nme, because

there's not as much value to that if you can't peg it
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to sonething. You're not collecting in the sane way
you collect that first year in the proposal. First
year is pretty rigorous, the nortality part of the
survey. | like what | saw in the Lenpster 2010. It
was very nicely done. And if you could build a
context around that, of how nmany birds and bats we
had around that we were killing, that would be a
great program But when you do one year of sonething
fairly rigorous nortality, but you re mssing the
context, and then the next year you go into -- |
mean, | don't know how you nake that decision to go
to the next year and just have operators go out and
pi ck up stuff -- or they're not picking up, actually,
just recording it. What does that nean? How do you
make any deci si ons about your inpacts? It nmakes no
sense. Did | answer your question at all?

MR. HARRI NGTON:  Yes.

CHAI RVAN GETZ: Dr. Boisvert.

MR. BAO SVERT: |If | could respond to
M. Scott's comment. | think his proposal, while
it's sonewhat appealing, still |eaves an awful |ot of
anbiguity. You get into just what is the trigger and
so forth. And | think sonme sense of certainty is

nor e desirabl e.
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The other thing is that Fish and Gane, you know,
for whatever reason, nodified their position from
three years to one. But it's not as though they
woul d be opposed to three years. They just agreed as
part of a package of other things to go to one. And
| spoke earlier about the issues of sanpling and so
forth. This is what | do for a profession. 1|'ve
done it for along tine. But |'ve also been invol ved
in environnental review and conpliance at a fairly
high level. And it's axiomatic that the floor of
acceptability to the reviewer is the ceiling of the
contai nnent for the Applicant. They're not going to
do any nore than they need to, than they have to.
That's just the way it works.

So | think we need to understand that as well .
And, you know, it's in their interest tolimt the
anount that's done because of the cost. W
understand that. But | still cone back to the far
nore appropriate and useful for the three years. In
their own nmeno of Decenber 22nd, they're referring
back to the protocols would be simlar to those used
at Lenpster Wnd Farm So the issue of establishing
sone track record that would be used in the future |

think is rel evant. And that doesn't nean that it
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couldn't be changed down to two years or one year for
a future subcommttee | ooking at other renewabl es
like this. But it does give us sonething to work
fromto speak froma position of infornmed know edge.

CHAl RMAN GETZ: Any ot her comrent s?
M. Steltzer.

MR STELTZER  Just throw out anot her
potential. | don't know Alittle different
direction on a condition that the Conmttee could
consider is that the Committee could require that the
Applicant work with Fish and Gane to go through the
tier structure that has been outlined in the Wnd
Tur bi ne Qui delines Advisory Commttee in PC 14 and
come to a determ nation on how nany years of
post-constructi on work shoul d be done. Because what
| do l'i ke about the Wnd Turbine Guidelines Advisory
Commttee is that they are basing it site per site on
what the effect mght be. And so they're taking in
site conditions and not just requiring a unil ateral
three years, no matter what the conditions are of the
site, just so we can get the data to see what's
actual ly happening there. And it's a little nore
custom zed based off of the existing conditions that

are there.
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CHAI RVAN GETZ: Well, 1 guess,
structurally, | have this concern about if we're
goi ng to del egate sonet hing or have a second step
that gives sone authority to Fish and Gane, that we
need to feel confortable that it's sonething they
want to exercise, you know, especially if the
majority of the Commttee has a concern about
whet her what they would want to do is what is
consi stent with what the Commttee feels is
necessary. So | think that's -- which gets back to
t hat fundanental question we've been addressing,
which is whether to give weight to their assent or to
requi re sonething nore hard and fast in the
condi ti on.

How about if | just ask this question,
not as a vote or anything, but just to try to get a
sense of the Committee: | nmean, how many nenbers are
per suaded that there needs to be nore than one full
year of post-construction studies, simlar to what
has been conducted at Lenpster? |If folks could just
raise their hands to try and get an idea of how many
woul d require nore than one year

(Multiple nmenbers raise hands.)

CHAI RMVAN GETZ: VWell, seens |ike
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that's a pretty strong consensus then. It's
sonet hi ng nore than what the Applicant is proposing
and what Fish and Gane has found is mninmally
reasonable. So | guess we need to go fromthere.

| guess |1'd have to turn back to you
then, Dr. Kent. | nean, do you have a notion, a
specific notion, | guess in general, with respect to
a position we should take on whether there's an
unr easonabl e adverse effect, and then linking that to
a condition with respect to, you know,
post-constructi on studi es?

DR. KENT: Yes, | could at |east give
you an outline for one if you d like it.

CHAI RVAN GETZ: GCkay. An outline?

DR. KENT: This would be ny notion, if
we' re done di scussing. Are we done discussing?

CHAl RVAN GETZ: Well, there's plenty
of time for discussion. | guess we need to know what
you're proposing. Wen | say "plenty of tine for
di scussing,"” subject to -- | think we intend to cl ose
by 5:00 today and resune at 9: 00 tonorrow.

DR. KENT: For the purpose of
determ ning inpacts or lack of inpacts fromthis

project to birds and bats, what | would propose is a
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breedi ng bird survey three years post-construction,
replicating the techni ques used by Stantec during
pre-construction, with the involvenent of Fish and
Gane, and Fish and Wldlife Service; diurnal raptor
surveys, spring and fall, for three years,
replicating the 2009 Stantec survey; summer and early
fall peregrine falcon surveys in the first
post-construction year; nocturnal mgrating bird
surveys three years post-construction, spring and
fall; bat surveys, consisting of acoustic surveys,
three years post-construction, in the original four
acoustic survey sites that were used, summer and
fall, to characterize resident and mgratory

popul ations; bird and bat nortality surveys three
years post-construction, replicate or inprove on the
study design used by West, Incorporated at Lenpster
in the 2010 work; two bird and bat nortality surveys
shoul d be scheduled to tenporally coincide with the
breedi ng bird surveys, diurnal raptor surveys, the
nocturnal mgrating bird surveys and bat surveys, to
the extent possible to allow conparison; and then a
di scussion with -- an annual discussion with Fish and
Gane, and Fish and Wldlife Service, starting with an

annual report about how things are going, whether to
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proceed as it is or we seemto have our answers, and
al so providing a venue for tal king about any
mtigative neasures that be necessary. And this |ast
point, honestly, I'mindifferent. The Applicant can
conti nue the operational nonitoring as described in

| berdrola's bird and bat protection plan for the life
of the operation if they so choose.

CHAl RVAN GETZ: Well, let nme ask this:
Clearly, there's a difference, a time difference,
rat her than one year to three years. But are there
categorical differences? | nean, what are the
categorical differences -- neaning, are there sone
things in your list that are not included, such as
the diurnal raptors or -- what was the -- if you
could lay that out, that would be hel pful.

DR KENT: Yeah. |'mjust checking to
see. Fish and Gane asked for sonething that they...
(Pause i n proceedi ngs)

DR. KENT: Yeah. Iberdrola starts
wth nortality surveys. They were going to -- which
t hey both have. Theirs were going to be one year.
But | think we're pretty nuch on the sane page when
it cones to nethods. They were also going to commt

to a bat acoustic detection nonitoring during the
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first year, and |' m suggesting three years.

The different itens, as you referred
to them the additional itenms are breeding bird
surveys, the diurnal raptor survey, nocturnal
m grating bird surveys. And the purpose of those is
so that we can have a context to eval uate the
nortality study results. Wthout those surveys, we
sinply don't know what it neans when we find dead
stuff.

CHAl RMAN GETZ: So then, what's
actually different, in terns of what the field people
pi ck up when they go out to do their surveys? |
mean, how -- I'mtrying to get a feel for what's
different and what nore is required, what nore is
done.

DR. KENT: For the breeding bird
survey, they're out there watching w th binocul ars;
for diurnal raptor survey, binocul ars; nocturnal
mgrating bird surveys, they're using radars. All of
the stuff they did pre-construction, all part of the
pre-constructi on work.

CHAI RMAN GETZ: kay. So none of
that, really, in terns of nmethodol ogy, is different.

DR. KENT: No. Most of their
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pre-construction stuff, their nmethods were pretty
good. W just start to fall down when we start to
make i nterpretati ons and extrapol ations to nean --

CHAI RMAN GETZ: And then the nortality
studies are essentially the sane.

DR KENT: Sane, for 2010. | haven't
seen the 2009, but |I'msure that's -- | would be
stunned if it wasn't the sane as the 2010. But it
was a nice piece of work.

MR, HARRI NGTON:  Questi on.

CHAl RMAN GETZ: M. Harrington.

MR. HARRI NGTON:  So |I' m | ooki ng back
at the letter fromFish and Gane to M. |acopino on
Novenber 5th. And it goes over there and says, G ven
all these concerns, neasures to thoroughly and
accurately docunent the effect of G oton Wnd Energy
on bat activity --

(Court Reporter interjects.)

MR, HARRI NGTON: I n the event that the
project is approved, the Departnent suggests the
foll ow ng continuation of bat -- of nonitoring bat
activity, as well as the addition of docunenting w nd
energy-related bat nortality. Qbserving these

suggestions wll advance information for the causes
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for and reduction of bat nortality. And it says --
" mnot going to read this whol e thing.

It says, |, recomended survey
activities, and then there's three bullets under
that; recommended nortality surveys, and there's two
bullets under that. And then it goes on to say that
this shoul d be conducted for three years, the
nortality one.

You' re suggesting that sonething
beyond what's in this original Novenmber 5th neno, if
|"' mreading correctly.

DR. KENT: | have to find the
Novenber 5th. So hold on. Sorry. Exhibit nunber?

MR | ACOPI NO. What exhibit?

MR. HARRI NGTON: Yeah, it's Exhibit
No. 50. | guess Applicant's 50.

MR. | ACOPI NO Applicant's.

DR KENT: Yeah.

MR, HARRINGTON: | just want to -- |I'm
trying to determne if it's just the difference
between they originally said three years and now
they're going along with one. But do you feel as
t hough, even if we went with their original

recomrendati on for the three years for these
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activities, that that still wouldn't be sufficient?

DR. KENT: Three is what | recomended
her e.

MR HARRINGTON: Right. But it seens
like, at least the terns |I'm hearing, appear to be
different than the terns in here. |'mnot, |ike |
say, not that know edgeable. So I'mjust trying to
determine if you're saying that you' re reconmendi ng
sone different types of surveys going forward that
Fish and Gane didn't recommend in the Novenber 5th
nmeno.

DR KENT: We've both reconmended
acoustic surveys for bats.

MR, HARRI NGTON:  You're on Section |?

DR. KENT: One. Right.

MR. HARRI NGTON: | guess that's |
little one.

DR. KENT: .

MR. HARRI NGTON:  Aye-aye, Captain.

DR. KENT: In the nortality survey
they tal k about -- they weren't specific as to years,
it looks like. It just says "multiple."

MR HARRI NGTON: And you're in
section?
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DR. KENT: 11 (i) -- 1I(ii) -- 11(i),
rather. Sorry. |nplenentation of post-construction
nmortality surveys should be conducted over multiple
years. Doesn't say how | ong.

MR. | ACOPINO There mght be a
subsequent. ..

MR. HARRI NGTON: But you were talking
about breedi ng surveys or sonething as well, which |
don't see here.

DR. KENT: No. The Departnent found
the avian studies satisfactorily conplied with the
survey recommendations. |t says the Departnent does
recomrend that the Applicant inplenent a
post-construction bird nortality study. The study
shoul d be conducted for three years. So we're on the
same page on that one.

MR, HARRI NGTON: But are there
di fferences having to do with -- | thought you
said -- it sounded |like yours, when you read yours,
there was a | ot nore studi es being done --

DR. KENT: Yes.

MR HARRI NGTON: -- than |I'm seeing
her e.

DR. KENT: Again, this is your
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question. So, breeding bird surveys |I'm
recomrendi ng.

HARRI NGTON:  Which is different.
KENT: Different.

2 3D

HARRI NGTON:  Ckay.

DR. KENT: Diurnal raptor surveys,
different. Nocturnal mgrating bird surveys,
different. And | do on the bat. And the
difference -- the reason |I'mrecommendi ng the
additional stuff is because without it you have no
context for evaluating the nortality studi es, except
for the acoustics. Acoustics you can match up wth
the bats, but you won't be able to make any
conmpari sons between nortality data, breeding birds,
raptors or nocturnal mgrating birds.

MR. BO SVERT: If | could interject.
Are you suggesting they count living birds and the
dead birds so that they can conpare the nunber and
see how many of the living birds died, in a very
sinplistic --

DR KENT: In a very sinplistic way,
yes.

MR. BO SVERT: O herw se, you know

just how nmany dead ones you've got, but you don't

{ SEC 2010-01}[ DAY 1 - AFTERNOON SESSI ON ONLY] {04- 07- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

99

know how many |ive ones are out there to get dead, to
put it in a very sinplistic -- that's what you nean
by "context."

DR KENT: Right. |I'm maintaining
that you cannot determ ne the significance of
nortality without knowng, in a very sinplistic
sense, the percentage of birds or bats you've killed
out of the popul ation.

MR, STELTZER: Dr. Kent, are you
suggesti ng those additional studies, such as the
diurnal raptor, the breeding bird survey, nocturnal
mgratory bird survey, to be done for -- to be done
because you don't feel that the current surveys that
have been done have adequately determ ned what the
basel i ne is?

DR. KENT: Because we don't have
turbi nes up, we don't know what the effect is. And
we' ve heard testinony that they can't make a
correl ati on between the nunmber of birds they see now
and what they can expect to be killed later. So
there's no way to truly project.

MR STELTZER | guess what |'m
getting confused with -- and it's ny understandi ng

that the diurnal raptor study, the breeding bird
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survey and the nocturnal mgratory bird surveys would
not ook at nortality issues, but they would just do
an assessnment of what is there in the popul ati on, and
then it's this post-construction nortality study that
woul d | ook at the deaths.

DR. KENT: Right.

MR, STELTZER And so I'mtrying to

under st and what your position is on why these
addi ti onal studies need to be done. Have they been
done already to -- it seens |ike that's what
M. Gavel presented already, is a little bit of a
sense of what is within the population to create that
bat baseline, so they can do the nortality study.
And why t hese additional studies would be needed --
and the reason m ght be because, you know, you feel
that the current surveys that have been done don't
provi de an adequate baseline |evel ?

DR. KENT: You would have to presune
that the years -- the studi es done years in advance
i ndicating the particul ar popul ati on of birds
breeding there or the particular nunber of raptors
flying over or the particular nunber of nocturnal
m grants doesn't change fromyear to year. And we

know that's not true. The nunmber changes all the
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time. So it's inportant to |link up those years. So
if we have nortality -- let's say we do a three-year
study post-construction and we see the nunber of bird
deat hs drop. There could be a couple reasons for
that. It could be the birds got snmart and avoi ded
the towers, or it could be we wi ped out every bird in
the area and there's nothing left to kill. But we
don't know that w thout those two different kinds of
information: What's living there now and what's
bei ng kil l ed.

MR. HARRI NGTON: Questi on. Dr. Kent,
basically is what you're doing -- I"mgoing to read
froma summary of what M. |acopino put together for
Public Counsel. It says, Therefore, the Counsel for
the Public requests the Subconm ttee inpose the sane
conditions that were inposed upon G anite Reliable as
applied to post-construction bird and bat nortality
studies. And it goes on to say post-construction
bird and bat nortalities --

(Court Reporter interjects.)

MR, HARRI NGTON: -- studied for three
consecutive years with full report and analysis to be
produced after each conplete year. |In addition, we

required Granite -- and this was what we did with
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G anite Reliable -- to conduct post-construction
breedi ng bird surveys which had to be revi ewed and
approved by New Hanpshire Fish and Gane, and to
replicate the pre-construction surveys for the site.

So, is this basically what you're
sayi ng? Just take what we did for G anite Reliable
and i npose the sane conditions on here?

DR. KENT: No. |'m saying we've
gotten snmarter even since G-anite Reliable. Well, |
don't say "we." | think we've gotten a little
smarter about this. 1'll acknow edge that Ganite
Reliable was the first wnd project | dealt with in
New Hanpshire, trying to piece together what we
needed to know for a decision. W also had that
proj ect confounded a little bit with the mtigation
agr eenent between the Applicant, AMC, and Fi sh and
Gane. So there was a little relief there in know ng
we had property, noney to buy nore property to
mai ntai n populations. In this one, we don't.

In Ganite Reliable, we were snart
enough to realize nortality surveys needed breedi ng
bird surveys to try to put the picture together. And
for whatever reason, in this project | was nore aware

of the raptors. And we have peregrines. And
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nocturnal birds seemto be nore forward. But
honestly, | don't renenber why we weren't snart
enough with Granite to tal k about all these issues.

MR HARRI NGTON: | guess this is thin

ice for me when | go out on this thing. But seens to
be nore a |l egal issue. Maybe one of the | awers can
step in on this. But we have to base what we do on
the record, | understand, that was presented to us.
And we have a number of experts that presented
options here. But it sounds as if what you're
proposing is to go beyond not only what Fish and Gane
has stated in their letters, but beyond what the
experts fromthe Applicant stated, but al so beyond
what the guy with the -- what's his name --

CHAl RMAN GETZ: M. Ll oyd- Evans.

MR. HARRI NGTON: -- LI oyd- Evans
presented, and then, as requested by the Public
Counsel , i npose post-construction surveys for three
years, as recomended by Public Counsel's expert
W t ness, and then post-construction surveys overseen
by Audubon-hired avian conpany for three years.

If you're proposing to go beyond that,
how -- what are we using for the basis of doing that,

since the expert testinony we saw didn't seemto have
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gone that far?

DR KENT: Yeah, | think it did for
Trevor Lloyd-Evans. | don't renenber how much he
said on this case. Certainly when we talked to him
in Ganite Reliable, he was pushing for a |lot nore
than we got into the record. He was in agreenent --
well, |I don't want to speak for him But he was
pushing for the sane type of work |I'mtal ki ng about
and suggesting to the Committee right now. The Fish
and Wldlife Service and that conmttee that's

produced a couple of recent documents is synchronous

wth what |'m suggesting. | admt that Fish and Gane
has not gone as far. | wll readily admt that the
consultant has not. But | heartily -- while |

recogni ze the consultant's expertise, and | conmend
themfor their field work, again, | draw the |line at
deferring to their expertise in extrapolating and
interpreting information.

CHAI RVAN GETZ: Well, let me just try
to address this issue. | think in ternms of what M.
Harrington's tal ki ng about, what are the constraints
on the conditions we can inpose? The statute says a
certificate of site and facility may contain such

reasonabl e terns and conditions as the commttee
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deens necessary, and may provide for such reasonabl e
noni toring procedures as may be necessary.

When we're maki ng a factual concl usion
fromthe record based on testinony by witnesses as to

whet her sone thing did or didn't occur, or may or nay

not occur, | think you're constrained to the evi dence
in the record. And in this case, | think what we're
tal ki ng about here is a concern that there wll be --

wi t hout sone significant conditions with respect to
post-constructi on surveys and nortality studies,
there's the prospect of unreasonabl e adverse effects.
So | think we're probably all in the sane boat in
terns of | ooking through that factual issue. And now
it's a question of what are the conditions that are
necessary -- that we deem necessary to address the
factual issues. So | don't think we're constrained
by the particular conditions that have been rai sed.
We can pick and choose anpbng three different sources,
whether it's the Applicant, M. LIoyd-Evans, the

w tness for Public Counsel, the Fish and Gane, and/or
some conbi nation of things drawn fromthe record that
appear sensible tous. So | don't think we're
constrained in the way we fashion the conditions is

the bottom |l i ne.
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MR. HARRI NGTON: Al right. That's
hel pful. Thank you.

CHAl RMVAN GETZ: M. Steltzer

MR, STELTZER: For me, | think of it
froma risk assessnent standpoint. You know, if we
have a high risk here because of a | ot of unknowns,
then it m ght make sense to do as nuch studyi ng as
feasibly possible to really assess the situation.
But ny sense is that, fromthe testinony that's been
provi ded and the data that's been provided, it's that
it's arelatively lowrisk, and the |evel of study
that's bei ng suggested doesn't neet the risk that the
project may have. And so the |level of assessnent and
study should neet that lower level. It seens |ike
some of the suggestions of doing the additional
popul ation studies on this one project, you know,
doesn't take into the account the nunerous literature
reviews that are out there about the inpacts of avian
species and bats with turbines.

CHAI RMAN GETZ: Let's go back to this
i ssue then and maybe get to the factual issue.

| mean, | think you're concludi ng that
the risk may not be commensurate. The risk -- and |

guess what's inportant there is where you're draw ng
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that conclusion from And then, if you're talking
about studies out there, are you tal king about
studi es out there that have been introduced in this
proceedi ng, or studies that are out there that
haven't been produced in this proceedi ng? Because |
don't think we can rely on other issues or other
studi es that haven't been introduced here.

MR STELTZER  Well, | think we can
certainly | ook at the guidelines put out by the
advisory commttee in PC 14. That hel ped to factor
in determning a site and what sort of risk level it
is and then nmatching the study, the post-construction
study to neet that risk at that individual site.

CHAI RVAN GETZ: GCkay. | just want to
be clear for the record what you were referring to.
Sorry for the interruption.

MR. STELTZER  That's all right. No,
that's really what I'mcomng to and where |I'm
| eani ng on ny determnation here, is based off of
that it's that | evel of study that's being suggested
by Dr. Kent. To ne, it just feels |ike that doesn't
neet the risk of this project at this particul ar
site.

DR. KENT: Do | get to ask -- | can
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ask back, right?

So what is the basis for determ ning
the risk for this project?

MR STELTZER Well, that's actually
why | even threw out the idea of having this project
go through the tiered assessnent to determ ne where
that risk actually is. And | recognize the Chair has
sone concerns, and rightfully so -- has sonme concerns
about putting that out to another organizati on who
m ght not even be interested in doing that risk
assessnent. So | think we just need to do our own
j udgnment based off of what's been provided in the
data and the record on what that |evel of risk is.

So | do put sone -- going to M.
Harrington's point, too, you know, the two
pr of essional s that have been here and two expert
W t nesses, being M. Lloyd-Evans and M. G avel, it
appears that it's somewhere in between those two that
we need to look at. And where | see the conversation
being nore focused on is really the nortality study
and how nmany years that post-construction nortality
study should go, where M. Lloyd-Evans is suggesting
three years versus M. Gravel which is suggesting one

year. And maybe it's two. You know, that's what is
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inline with what's being proposed in Exhibit PC 14
as well.

DR. KENT: For |ow risk.

MR STELTZER: | believe that was
projects that did not neet |ow risk, actually, even,
that it was two years or nore. So, two years.

DR. KENT: So ny question to you is,
you're concluding that this project has lowrisk to
bi rds and bats?

MR. STELTZER  Based off of the inputs
t hat have been provided, | do feel that it m ght not
be at the sane hei ghtened | evel that woul d warrant
the additional studies that you're recomrendi ng.

DR. KENT: GCkay. Can | nake an
ar gunent ?

MR, STELTZER = Sure.

DR KENT: Can | make an argunent?

CHAI RMAN GETZ: Yes, but let ne -- |
want to make sure | understand the context in which
these argunents are going to be made so it m ght be
hel pful to ne in trying to cone to sone kind of
concl usi on about this.

Cetting back to sone very basic

things. Sonetinmes | think I'mhaving difficulty
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keepi ng track of the post-construction nortality
studi es versus the post-construction surveys. And |
think there's going to be at | east one year of
nortality studies. And then you have to deci de,
based on the nortality studi es, whether you have

ot her surveys of the popul ations to conpare those to,
which | think is what, Dr. Kent, you're proposing, as
opposed to what the Applicant is saying, that you do
your nortality studies, and then you conpare it to
sone results that have occurred el sewhere. |Is

t hat --

DR KENT: That's not what |'m
proposing. That's what M. G avel is proposing as
his standard is conparison to other w nd projects.

CHAI RMAN GETZ: So you want studies
here, nortality studies here that are conpared to
surveys that are perforned here.

And |''m not sure where you are on that
issue, M. Steltzer, in terns of where the -- 'cause
there's two -- there seens to be at | east two noving
parts: There's the length of the studies, the
nortality studies, and then what they're conpared to
in terns of sonme generic netrics that are inported

from el sewhere, or actual results of surveys that are
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conducted in this area. AmI| framng this correctly?
DR. KENT: Yeah.
CHAI RMAN GETZ: Okay. And do you

have - -

MR STELTZER  And | think ny | eaning
on that is that they should be -- is along the |ines
of M. Gavel, is that there are a nunber of other

studi es out there about the inpacts of birds and bats
W th turbines, and to use those existing studies to
make t he assessnent on this project, as opposed to
requiring -- you know, setting a precedent to require
that each individual project, wind turbine project
that cones forward, has to do it individualistically
for their own area and determne that effect on its
popul ati on.

CHAI RMAN GETZ: And | thought earlier
that you were inclined toward -- so were you inclined
toward a | onger period of nortality studies, but you
woul d conpare those studies then to the nore generic
nmetrics rather than doing individualized surveys
her e?

MR. STELTZER  Correct. And as far as
the time frame on those post-construction nortality

studies, in nmy mnd, it's nore on the two-year |ine
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rat her than a three-year |ine.

CHAI RVAN GETZ: Dr. Kent.

DR KENT: | want to nake sure |I'm
catching up with you. Those other studies -- have
you seen those studies? Wre they offered at
testi nony?

VR. STELTZER: Not that |'m aware of,

no. But | guess -- and | need to | ook at the record,
as far as M. Gavel. But | would certainly suggest
that we -- to ny understanding fromlistening to his

testinony is that there are existing resources out
there that we can be basing it off of, as opposed to
doing it on this specific project itself.

DR. KENT: Yes, there are a | ot of
resources out there. And they're all over the map,
as you mght imagine. And they differ fromthe Wst
to the Mdwest, to the Southeast, to the Atlantics.
They're so different from place to place, project to
project. So the question is: Wat ones are we using
for conparison, and how do we know t hat that
constitutes no adverse inpact? None of that was
proffered to us during testinony. Instead, we have
there's a bunch of stuff out there we'll conpare to

it, and if it looks |like it's nornal, then we're
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good. But we don't know what "nornal” is. W don't
know what the basis for the conparison is because we
don't know what projects we're conparing to. W
don't even know how many -- if there's enough
projects in the forested northeast to conpare it to
yet that have data. None of that was offered to us.
There's no basis for nmaking a conparison that's been
offered to us. It's all blind.

MR STELTZER: Wi ch goes to one of ny
points that | was attenpting to bring up, too, as far
as having a central repository for sone of this data
that would be -- | don't know what we can do within
this docket and proceeding to assist in that creation
of gathering and focusing that data to one place, so
that future projects won't continue to go through
this discussion that we're having here, but they can
go and say it's at U S. Fish and Wldlife Service.
That's where the data is for the Northeast. Here's
where you can go.

DR. KENT: Right. It doesn't exist
yet, unfortunately. W've been urging themto get it
toget her so we can | ook at cunul ative inpacts. But
we're working without it, and that's one of the

reasons when we did Granite that we pushed for
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sonething a little nore rigorous. And that's the
reason |'mbeing a pain today, is that we be a little
nmore rigorous and we generate sone data so that we

don't have to make this up every tine, because it's

really frustrating. | nean, sonebody sayi ng don't
worry about it, we'll conpare it to sonething out
there, you know, and if it's okay, we'll go forward
and no big deal, instead of having that information

we need in front of us to make an i ndependent
deci si on about whether that will have an adverse
i mpact or non-adverse i npact.

CHAI RVAN GETZ: M. Hood.

MR. HOOD: | have just a question.
Wien we did G anite Reliable and then did Lenpster,
what did we think when they did their nortality
studi es, whether it was three years or one year?
What were they going to conpare those nortality
| evel s to, to nmake a deci sion on whet her the turbine
should be shut down or tine of year. And you
menti oned sone kill |evels at Lenpster, but now
that's gone forward. Are they still going to have to
make any changes in the way the turbi nes are acting?
So what did they conpare those avian and bat kills

to, to decide that they could go forward? Was there
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sonething put into those studies that said you'll do
your nortality studies and conpare it to sonething,
and then if there's a problemyou' ve got to shut it
down? They've done nortality studies, but they're
still going. So what were those? | was fully

t hi nki ng one year or two was fine. And then, cone to
find out, the established ranges that M. Perry

tal ked about apparently aren't very reliable, or
they're not there, | guess.

So I'm kind of agreeing w th what
you're saying. | think if we do need that data if
the nunbers that we're going to conpare it to --
there aren't any nunbers to conpare it to -- |'m not
sure |'mmaking nyself clear. But how can Lenpster
still be going forward with the kill nunbers if they
didn't have sonething to conpare to that was in that
finding of that particul ar project?

DR. KENT: Lenpster is going to
conpare it to sonething that's unknown to us. And
hopefully, Fish and Gane and Fish and Wldlife
Service would be involved in those continued
di scussions. That's the way it was supposed to worKk.
But still, even Lenpster is blind on what's the

threshold and what's it relate to, where they're
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conmparing just like it was proposed to us by

M. Gavel, where it's, well, we'll |ook at other
simlar projects and see if it's no worse and go from
t here.

MR HOOD: They probably haven't done
t hat yet.

DR. KENT: Right. And ny point right
at the begi nning, seens |ike days ago at this point,
was that that's not really an appropriate standard,
because that assunes the average is good, there's no
adverse inpact. But we don't know that until you
make an i ndependent, rigorous study to determ ne what
ki nd of inpact we're having. W're still going to be
stuck with is 20 percent of the | ocal popul ation
being killed significant or not significant. And
we'll have to build in discussions with the agenci es,
because at sonme point sonebody's going to have to
make a call. But at |east we'll have sone sense of
context here, rather than just conparing it to
another wind project. | should find an anal ogy from
everyday life to nake it clear

MR HOOD: | think it's clear to ne.
| just -- what isn't clear to ne is what we were

basi ng those previous nortality studies on, what we

{ SEC 2010-01}[ DAY 1 - AFTERNOON SESSI ON ONLY] {04- 07- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

117

were going to conpare to, to determne if you were
goi ng to shut down sone turbines or do tine-of-year
restrictions. It doesn't seem-- | thought there was
sonet hing in those, and now you're saying, which is
probably true, there really isn't any good nunbers
they can conpare to. So those studies aren't going
to be worth anyt hi ng, because they've done sone
studi es and they're going on and not maki ng any
changes. And that's why | think we need to do nore
studies now. You're right. W have to do nore
studies to nmake it -- to determ ne whether 40 birds
and 60 bats, or whatever it was for one year, is out
of 5,000 bats, and so it's not a big deal, or -- |
just didn't know those previous studies, those
previous projects -- | assuned there was sonme nunber
that those nortality rates were going to be conpared
to. You're kind of saying there really isn't.

DR. KENT: This is an evol ving process
not just for us but for the whole country. Fish and
Wldlife Service is just trying to catch up. There's
all kinds of work groups going.

CHAl RMAN GETZ: Let ne see if | can
answer sone of the questions he had about what

happened el sewhere, because | think in Lenpster there
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was a condition that approved the creation of, under
t he headi ng of Avian Species Protection, a technical
commttee that | ooked at these issues. And so there
was |i ke a process that was approved to address
survey results and post-construction nortality
surveys. And then it would neet, and there woul d be
reports and there could be a recommendati on for
additional investigation. So it was nore of a --
rather than a -- | guess | would characterize this --
and please feel free to correct ne, M. lacopino --
as responding by creating a process to address these
Issues. And it was brought together by a nunber of
the parties to that proceeding, which is different
fromthe way -- so the actual conditions in the order
don't go into detail about the | ength and type of
studi es and surveys; whereas in Ganite R dge [sic]
there was nore of a focus on creating in the
conditions in the order what would be required of the
Applicant and howto do it. And I think nowis kind
of , you know, anot her evolution of that, to create --
or at least it seens to be heading down the path of a
nmotion to create sone nore -- or sone broader survey
condi ti ons.

DR. KENT: That's where | was goi ng.
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| was going to tell that story, too.
CHAI RVAN GETZ: Oh, sorry.
DR KENT: | did come up with an
analogy. If | tell you, you know, in Smthville we

had three car fatalities in a year, you go, WOWw.
Then your next question is, well, how many peopl e
live in Smithville? About 400 mllion. Well, you
go, three's not bad. If you say 30 people, you go,
oh, ny God. That's what we're trying to get at here.
MR HOOD: Oh, | realize that. | was
just thinking that these other studies had that in
m nd, that they had sone nunber that they were going
to conpare that to, because that's why you said we're
going to do a nortality study and be able to maybe
make sone adjustnents in the way the wind farnis
operating. | thought there was sonething in place
al ready that you could conpare to. And what you're
saying is there isn't. So this is the place to
probably start.
DR KENT: In fairness, the
Applicant's consultant believes it's appropriate to
conpare it to other wind farns. On that point we
di sagr ee.

CHAI RVAN GETZ: M. Harrington.
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MR. HARRI NGTON:  Yeah, just on that

particular point. |It's not just the Applicant's
consultant. |It's also Public Counsel's consultant,
Ll oyd- Evans.

The question was asked: "Are you

suggesting that the Applicant devel op a benchnmark of
sonme ot her neasure that establishes what an
acceptable level for biologically insignificant

i npact of this project would be?

"ANSVER: | think that woul d cone out
of the discussions wth New Hanpshire Fish and Ganme
or US. Fish and WIldlife. To ne, that would be a
very useful result.

"QUESTI ON: But would you agree or
di sagree that docunented nortality rates at other
operational wind projects in the Northeast would
provi de an appropriate benchmark agai nst which to

judge the results that occur at the G oton project?

"ANSWER: | think that's a useful
benchmark, yes.” So that's LI oyd-Evans.
| mean, I'mtrying to get at, Dr.

Kent, what you're saying is then you would do these
addi ti onal post-construction surveys to nmake the best

estimate of the popul ation of the vari ous species in
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the area and then use that as a conparison, a
benchmar k, whatever you want to call it, yard stick
to neasure the deaths against. So if you do the
survey and you estimate that there's 23 peregrine
fal cons that pass through the area, and 10 of them
are found dead, then you're going to -- then you
could make a determ nation as to whether that was
biologically significant or not. |Is that kind of
where you' re headed?

DR. KENT: Yes.

MR. HARRI NGTON:  And | guess ny

question then woul d be: How possible or how accurate

is it to cone up with a nunber like that? | nean, if
you do these surveys, is there -- do you build in
some factor into it or whatever? | nean, because

unl ess you're out there 24 hours a day, 7 days a

week, | nean, how good are the determ nation of
popul ati on fromthese surveys? | nean, | just don't
know. |'mnot saying that they couldn't be. I'm

just saying I'mnot famliar.

DR. KENT: Yeah, the point of the
survey is to design themin a way that you get a
reasonabl e estinate. And they've done a pretty good

job of that pre-construction. They've cone up with
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reasonabl e estinmates, | believe, of what's passing
t hrough and what's there.

MR. HARRI NGTON: But what you're
sayi ng, and then apparently in reading LI oyd-Evans'
testinony he agrees with, is that the
pre-constructi on surveys give you a snapshot in tine
of what the popul ation were |like then. And since
t hose have been maybe a year or two ago now, and
certainly will be even further if and when the
windmlls get into operation, but they really don't
tell you much about the population to use as a
basel i ne during post-construction.

DR. KENT: Yes.

MR. HARRI NGTON: Ckay. So maybe draw
one nore conclusion, which really has not exactly
anything to do with this. But why are we wasting our
time with pre-construction surveys at all then?

DR. KENT: Because we're trying to get
a sense of how sensitive this areais. So if you
found a whol e bunch of endangered species, you'd
probably think tw ce about nessing around up there,
unl ess you had a mtigation plan in m nd.

MR. HARRI NGTON: But you woul d

di sagree with the two people, then, the statenent
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here, that the nortality rates at operational w nd
projects in the Northeast would provide an
appropri ate benchmark agai nst which to judge the
results that occur at the G oton project?

DR KENT: | wouldn't discount them
completely. It's a useful conparison. But it's
still a pretty vague conparison. And | think even if
| was the Applicant, | would be worried about kind of
a | oosey-goosey conparison |like that. That could
cone back to haunt ne. It's actually better -- if
|'"'mthe Applicant, | want to know. Because if
sonet hing's changed up there, | want to know whet her
it was nme or Mother Nature doing it. | don't want to

rely on what happened at sonebody el se's project or
what happened five years ago on ny site. You know,
all of a sudden I"'min a mtigation dance with, you
know, the federal agenci es.

MR. HARRI NGTON: And then let's say

that these surveys were done, and then that woul d be

a collective decision? Because it's still going to
cone up to -- | nean, if you're |ooking at sone --
you estinmate the population to be 20. |Is two deaths

significant? |Is four deaths significant? |Is six

deathly significant? | mean, you would envision at

{ SEC 2010-01}[ DAY 1 - AFTERNOON SESSI ON ONLY] {04- 07- 11}




© o0 ~N o o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O 0O N OO OO WDN -~ O

[DELIBERATIONS]

124

that point that would be coll ected between New
Hanpshire Fish and Gane and U S. WIildlife to
determ ne whether it was significant enough to
request mtigation, and how would the mtigation --
woul d that come back to this Commttee?

DR, KENT: Oh, no.

MR. HARRI NGTON: Ch, okay. They woul d

say we need mtigation, and then soneone woul d have

the -- soneone el se would have the authority to say,
wel |, you' ve got to shut down that particul ar turbine
because it's killing too many what ever, w dget birds?

DR. KENT: Actually, that's two
different questions. | would say -- |let ne answer
t he bi ol ogi cal .

You can answer the other one, okay.

The agencies can't del egate authority
in the determ nation of whether it's a significant
I npact or not. You know, they're going to get the
reports. They're going to have discussions with the
Applicant's consultants, or whoever it is, and
they' Il cone to sone agreenent. The issue of whether
they conme back to this Conmttee depends on what
| anguage we put in the conditions that require them

to cone back.
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MR. HARRI NGTON: Wl |, maybe Chair man
Getz can -- do they have -- does either of those two
groups, the New Hanpshire Fish and Gane or U.S. Fish
and Wldlife, if they determ ne there was a
bi ol ogi cally significant anount of deaths, do they
have the authority in thenselves to take action to
mtigate that? Can they tell the wind farm owners
they've got to run |less or shut down certain turbines
or just say you nust decrease these deaths by so much
each year or sonething to that effect?

CHAI RMAN GETZ: |I'm | ooking at how we
wote the conditions in Ganite Reliable, which
really tal ked a | ot about how t he Applicant worked
w th New Hanpshire Fish and Gane, and then, really,

t he Subcomm ttee woul d be a backstop. [|'m not

sure that the -- | don't know whether M. |acopino
knows whet her there's any i ndependent authority that
Fish and Gane or Fish and WIldlife Service has on its
own to require action on behalf of the Applicant.

MR, I ACOPINO To the best of ny
know edge, w thout doing any research on it, to the
extent it does not involve endangered species, | do
not believe that U S. Fish and WIldlife would have

the authority to sinply say there's too many
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unendangered species being killed to require sone
kind of mtigation, nor do | believe that Fi sh and
Gane has any of that type -- New Hanpshire Fish and
Gane has any of that type of authority either. O
course, | haven't done any research on that issue
about those agencies' authority in this context. But
| "' m not aware of any.

MR. HARRI NGTON: But they woul d have
the authority to cone back under the general
provision if they don't think that the certificate is
being lived up to or whatever?

MR. | ACOPI NO Again, that depends on
what the condition says, the | anguage of the
condition. Under RSA 162-H, the Comm ttee can, in
fact, delegate nonitoring authority to a state
agency. You can al so designate the use of any
particul ar type of technique or nethodol ogy for the
state agency to enploy. And, you know, you can
fashi on conditions around that, around your authority
in that section, which | believe is RSA 162-H 4, 11|
and Il1l1-a, which permts -- Ill permts the
del egation of authority to nonitor construction
operation of a facility. However, you cannot

del egate the authority to hold hearings, issue
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certificates or determne the terns and conditions of
a certificate, or to enforce a certificate.
Enforcenment falls to the Comm ttee under Section 12.

You can al so del egate, under Ill-a to
an agency or official any particul ar techni que,
nmet hodol ogy, practice or procedure approved by the
Commttee. So those types of things can be del egat ed
through the use of a condition to a certificate, if
that's what the Comm ttee proposes to do.

M. Chairman, can | address one other
issue? | just want to nmake sure the record's clear.

CHAI RVAN GETZ:  Sure.

MR TACOPING It has nothing to do
wth what | just discussed. But there was di scussion
between M. Steltzer and Dr. Kent prior about
literature in the record. And | just want to point
out that at Applicant's Exhibit 1, Tab -- well, in
Applicant's Exhibit 1 there is the prefiled testinony
of Adam Gravel. He is from Stantec Consulting, and
he testified right here -- on Page 33 of that
prefiled testinony there is, in fact, a literature
bi bl i ography that he -- that's entitled "Literature
Cted,"” and it lists a nunber of articles that

supported his prefiled testinony. | just want that
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in the record so that it's clear sone of this
literature is indeed at | east referenced in the
record. Although I'msure we don't have all those
articles thenselves, they are listed in his

bi bl i ogr aphy.

DR. KENT: Could you point ne to those
agai n?

MR. | ACOPI NO Yeah. Page 33 of his
very first prefiled direct testinony, and that was in
Volunme | of the Application, which is al so
Applicant's Exhibit 1. And it's -- the copy that |
have in front of ne doesn't have any tabs, so | don't
believe that in fact it was tabbed. But it's his
March 2010 prefiled direct testinony.

MR STELTZER M. Chair, and added on
to that, | just took a nonent to look a little bit
nmore into the record here and what's avail able. On
Applicant's Exhibit No. 5, which is the supplenent to
the Application, at Appendi x 46 is Paul Kerlinger and
John CGuarnacci a's assessnent of the risk assessnent
at the G oton Wnd project. Towards the end of that
there's an 11-page list of references. Certainly
haven't gone through all those reference. But there

are 11 pages worth of literature reviews that are
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noted here as wel|.

And one thing that, comng to the
postul ation or the idea that what is the risk here at
this individual site, the report notes, and | quote:
Overall, the project site is not discrete and
di sti ngui shabl e in character or habitat or
ant hol ogi cal i nportance from surroundi ng areas in
this part of New England. And so that just kind of
adds into what level of risk do we actually have at
t hi s individual project.

CHAI RMAN GETZ: And is that M.
Gavel's statenent, or is that Kerlinger's statenent?

MR, STELTZER Kerlinger's.

CHAl RVAN GETZ: GCkay. Wll, let ne
see if | can figure out where we've got agreenent.
Ch, M. Dupee.

MR. DUPEE: Just a question of order,

M . Chai r man. WAs there a second to Dr. Kent's

noti on?

CHAI RMAN GETZ: |I'mnot sure if we
ever got an actual notion. | think we got an
outli ne.

VR. | ACOPI NO Ri ght .
CHAI RMVAN GETZ: So, | don't think --
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MR. HARRI NGTON: | know it was | ong.
CHAI RVAN GETZ: -- we had a particul ar
not i on.
MR DUPEE: Ckay. |I'mjust trying to

figure out where we are in the process here.

CHAI RVAN GETZ: Is it fair to say that
there's agreenent that there should be nore than one
year of post-construction nortality studies? Does
anyone di sagree with that?

(No verbal response)

CHAl RMAN GETZ: Then | guess the
question is, is it tw years or three years? |Is
there -- well, M. Dupee.

MR. DUPEE: Just another question to
Dr. Kent.

| think when you were naki ng your
outline, was the |last part of that outline that the
conti nui ng annual, ongoi ng checki ng woul d be opti onal
on the part of the Applicant, or did | m sunderstand
you?

DR KENT: Yeah, | would defer to the
Commttee on that one. It doesn't -- it's not
inmportant to ne. So | would leave it to the

Commttee to see if sonebody thinks it's inportant.
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MR. DUPEE. Ckay. So you'll address
that in your notion, whether you think it's
i mportant, put it in there, or if you think it isn't?
| guess that's howit's going to be?

DR KENT: \What's the tenor of the
group?

CHAI RVAN GETZ: Well, | guess for --

DR KENT: | could leave it out and
et you put it in.

MR DUPEE: | could do that.

DR KENT: Ckay.

CHAI RVMAN GETZ: |I'd just note, at
| east fromny perspective, | think there's sone val ue
in that type of ongoing nonitoring that's been
proposed over the life of the project as of the Avian
and Bat Protection Plan. So...

MR, DUPEE: M. Chairnman, just to
follow up on that. Mst of you are probably aware
that the bat popul ation in New Engl and has taken sone
very severe downward sw ngs recently due to a fungal
infection. So if we were to go out there and | ook at
bat popul ations for the next one or two or three
years, we could very well |ead ourselves astray. |If

that popul ation was to recover, we're going to see
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nore bats and cone to the conclusion that the w nd
farmis causing a great fatality, when, in fact,
there could be other swi ngs out there that we are not
being able to detect. So | think having ongoi ng
monitoring is a critical part of any natural system
like this with so many natural perturbations. Just a
comment .

CHAI RVAN GETZ: M. Scott, did you
have sonet hi ng?

All right. So is the two -- how many
of the nmenbers think that two years of nortality
studies is sufficient, sufficient in and of itself?

(Mul'tiple nenbers rai se hands.)

CHAI RVAN GETZ: So, then, how nmany
folks think that three years of nortality studies is
nore appropriate?

MR. HARRI NGTON: Just a question
before, because |I'mnot --

CHAI RVAN GETZ: I'mjust trying to get
a sense of the --

MR. HARRI NGTON: This is a question,
not agreenent.

CHAI RMAN GETZ: | thought it was two

and a hal f.
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MR, HARRI NGTON: Well, there's nore to
this than just the post-nortality studi es, because
we're al so tal king continuation of breeding studies
and all this, for lack of a better term

CHAl RMVAN GETZ: Well, I'mjust trying
to get --

MR. HARRI NGTON: So are you putting
thi s whol e package together and sayi ng
post-constructi on studi es of one, two or three years
i nvol vi ng the whol e package and not just the
nortality?

CHAI RVAN GETZ: What I'mtrying to get
to is where there's agreenent, and to see -- and then
to keep going through this kind of piece by piece,
going fromthe part to the whole, to see -- because |
have a sense that there's sone agreenent on a
lengthier termof nortality studies. And it sounds
li ke what it's breaking down to is what you can
conpare those nortality studies against, whether it's
the generalized proposal by M. Gavel that you | ook
at what's happeni ng el sewhere in New Engl and versus
let's do sone very particul ar studies here to make
t hat conpari son

So it sounds |i ke we have -- there's
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sone general, or at least a npjority position,
per haps, on there should be three years of nortality
studies. Now, it's kind of where do we go in terns
of what do we conpare that information to, what's the
metric. Is it a benchmark that we don't know what it
is right now and it's going to devel op over tine
based on what happens el sewhere, or is it going to be
devel oped based on actual surveys of this area? And,
of course, Dr. Kent's position is you' ve really got
to take a | ook at what's happening here. And | think
M. Steltzer has raised the opposite view, based on
what he's seen in the record, that you can fairly
| ook at what's happened el sewhere to nake that
conpari son

MR. HARRI NGTON: Just as a foll ow up
tothat, I'd like -- that's what M. G avel and
M. Ll oyd-Evans both seemto be going along wth,
this idea that you could | ook at the nortality at
ot her operational wnd projects in the Northeast.
Again, Lloyd-Evans: "I think that's a useful
benchmark, yes."

DR KENT: Right. And again, you
know, nobody should be talking for Trevor. That's

only part of a discussion with him W need to be
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careful. Let ne put it that way. W need to be
careful about interpreting that as the limt of his
desire.

CHAI RVAN GETZ: Well, | guess what |
woul d propose at this point, and put the onus back on
you, Dr. Kent, is to nake a notion and see if we get
a second, and then maybe have sone di scussion and
take a vote. It's hard to tell which way -- | think
that's maybe the nore appropriate approach at this
point. | think we've tal ked about the issues a |ot.
| think they're fairly well franmed. So let's do it
in the -- if you can.

DR KENT: Yes. |'m alnost out of
VOoi ce.

CHAl RMAN GETZ: Well, nake sure
that --

DR. KENT: Yes.

CHAI RVAN GETZ: -- the reporter --

DR. KENT: |'m boosting up to the
m cr ophone here.

For the purpose of allowing this
Committee to determne if there's significant adverse
i npacts fromthis project, | nove --

CHAI RMAN GETZ: Unreasonably adverse.
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DR. KENT: Unreasonably adverse.
Thank you. | nove that we require three years of
br eedi ng bird surveys post-construction, three years
of diurnal raptor surveys post-construction, three
years of nocturnal migrating bird surveys
post-construction, three years of bat surveys
post-construction, and three years of bird and bat
nortality surveys post-construction, all of those in
coordination with Fish and Gane and the Fish and
Wldlife Service, and consistent with work done by
this Applicant and his consultants pre-construction.

CHAI RVAN GETZ: GCkay. |Is there a
second? Dr. Boisvert.

Any di scussion? M. Scott.

MR SCOIT: |In the -- taking that end,
in the Public Counsel's request on the sane lines --
not quite the sane -- but he further goes on, "The
study shoul d be conducted for three years and a full
report wth analysis should be produced after each
compl ete year."

Dr. Kent, do you think that would not
be val uable also, to report --

DR. KENT: Yes, please. Final

amendnment ?
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MR. SCOTT: | would offer that.
DR. KENT: I'mgetting tired at the
end of the day. | left out sone verbi age.
CHAI RMAN GETZ: Well, let's -- | think

we can dispense with the fornmalities of w thdraw ng
noti ons and seconds. Any objection to adding that as
an anmendnent to the notion?

(No verbal response)

CHAl RMAN GETZ: (Okay. Hearing no
obj ection, it's anended.

M . Dupee.

MR. DUPEE: For considering
amendnents, | think 1'd like to offer as an anendnent
that we continue with the annual nonitoring by the
facility for reasons we tal ked about earlier, which
is there are ongoing trends in the animal popul ations
t hat change year to decade. W won't pick themup if
we only do three years. | gave the exanple of the
bat popul ati ons which are in decline at the nonent.

If we base all our data on three years' worth of
data, we may totally mss longer termtrends. But |
think it would be, from an ecol ogi cal point of view,
a better way to eval uate changes over tine, and

whet her those changes are due to the popul ation --
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fluctuations are due to any conditions at the
facility, that we would | ook at ongoi ng nmonitoring.

CHAI RMAN GETZ: Well, would this be
fair to say: Wuat you' re saying is that you woul d
like to see the studies that Dr. Kent's proposing be
done in the full context of the Avian and Bat
Protection Plan, and that the recomrendati on by the
Applicant for that plan, to followits protocol, be a
condition as well, and that really what we're doing
is adding his particular notion with respect to the
types of studies and |length of studies, that that be
al so on top of them perform ng under the ABPP?

MR. DUPEE: | would say they would
performas presented in the ABPP. Tal ki ng about
havi ng nenbers of the facility doi ng standardi zed
sorts of wal ks. It wouldn't be a formal, full,
pr of essional, you know, annual event. It would be
their protocol for |ooking for dead bats and birds,
so we have a conparison, a bench |ine of standardi zed
observations fromyear to year that you can | ook for
| onger termtrends in nortality. So that woul d not
be a | arge consultant study. It would be the staff
of the facility carrying out standardi zed col |l ection

of nortality.
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CHAI RVAN GETZ: Il think | get it.

MR DUPEE: So if were to say it nore
colloquially, people nay take a course and they may
wal k 100 yards and they will ook so nmuch to either
side and they will pick up -- or notice where the
dead birds are and try to determ ne what species they
happen to be. That's sort of what they would be
doing. And they would do that sane thing year after
year, so you have a statistical basis for conparison.

CHAl RMVAN GETZ: But is that sonething
different, or that's what they're --

MR DUPEE: | believe that's what the
Applicant's proposing to do, as far as part of their
plan is concerned. The staff itself would do these
sort of formal -- not in the formal sense of a
consul tant study, but formal in the sense of formally
a process of collecting the dead birds and rats --
bat s.

CHAI RMAN GETZ:  Ckay.

DR. KENT: Can we just try to clarify
it? So are you referring to the informal nonitoring
part of their Avian and Bat Protection Pl an?

MR DUPEE: | think they tal k about

subsequently -- this is |Iberdrola Renewabl e's neno we
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tal ked about, Carol Henderson -- or to Carol

Hender son from Kri sten Gol and. Operati onal
monitoring is a series of |ong-term standardized
services -- or surveys, rather, using operations
personnel. So, in other words, the personnel would

be instructed, here's how you conducted the survey,
and they would then do that work.

CHAI RVAN GETZ: |'mafraid we have
sone confusion for the record. Let ne see if | got
this. You want themto follow the ABPP --

MR. DUPEE: After -- I'msorry, M.
Chai r man.

CHAI RVAN GETZ: But that in addition
to the ABPP, Dr. Kent is proposing --

MR DUPEE: That would be -- | would
add -- | would anend Dr. Kent's notion, as anmended
al ready by the gentleman from Air Resources, to add
in this annual to continue on as proposed by the
Appl i cant .

CHAI RVAN GETZ: Any ot her discussion?
M. Steltzer.

MR. STELTZER | have sone hesitancy
towards this. |'m|looking at Applicant's Exhibit 5,
Appendi x 46, which is the Kerlinger study. And it
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notes that U S. wnd farns have an average of 2.51
bird kills per turbine per year, and that that rate
is relatively higher, somewhat greater in the Eastern
United States. And | don't know if the |evel of
studi es that are bei ng suggested here are a good fit
wth what the actual risk actually is. And | think I
do like the idea of including, over the |life span of
the project, doing that yearly assessnment. And
that's in the ABPP. And | would agree to a
three-year nortality study. But as far as doing the
addi ti onal breedi ng surveys, diurnal bat studies, et
cetera, | have sone hesitancy towards those.

CHAI RVAN GETZ: Dr. Boi svert.

MR BO SVERT: [If | could coment ?
Your reference to the two-point whatever bird
fatalities per year is sort of the equival ent of what
m ght be referred to as a neta study in the
phar maceutical world, where you |look at all the
studi es on heart disease that m ght have been carried
out and m ght conpare, you know, 4,000 different
studies. But in doing that kind of conparison, they
make sone attenpt to standardize so that they're
conpari ng equi val ent ki nds of observations in

equi val ent situations. | think that raw nunber is
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| i ke saying there are two arrowheads per
archeological site in Arerica. WlIl, | as an
ar cheol ogi st woul d hear that and chuckle. It isn't
necessarily a neaningful kind of statistic. Wat
we're | ooking at here is sonething that can be
conparable in the sane place wth the sane
nmet hodol ogy, roughly the same personnel, at | east
wth the sanme training, over a specific period of
time. | think that when people | ook at the status on

avian fatalities, bat fatalities on w nd turbines 10
or 20 years fromnow, they wll have a far nore
sophi sti cated understandi ng and | ook at the ki nds of
data we're | ooking at today and thinking they're
sinply not adequate to nake certain kinds of
judgnents and statenents. W have the di sadvant age
of not having that nore correl ated, nore robust data
base that has been through the kinds of conparisons
for a neta study. So, yes, that's a true statistic.
But it's hard for nme when | | ook -- because |I | ook at
|l ots of things and over lots of places for what | do.
And that doesn't -- it does not inpress nme as being a
significant kind of statistic for conparison.

CHAI RVAN GETZ: M. Harrington, did

you have sonet hi ng?
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MR, HARRI NGTON:  Yeah, I'mstill a
little concerned on the fact that we seemto be -- |
mean, we've got the recommendation from Fi sh and Gane
that they sonmewhat changed to go back to the original
recommendation. |If you | ook at what was proposed by
the Applicant and their wtness, and then you | ook at
what was proposed by Public Counsel and their
W t ness, we're goi ng beyond the collective. [If you
took all of the things put together fromthose other
three groups, we're inposing criteria above that. |
just think this point -- you know, none of this was
brought out in the hearing. And the Public -- |
nmean, |'d be willing to go as far as what Public
Counsel's objection was -- or condition was, which is
ki nd of worded ki nd of funny, but inposed
post-constructi on surveys for three years. This is
t he recommendati on from Public Counsel's expert
wtness in this regard. But | think this one, we
just -- we're going well beyond what we have evi dence
in the record to support. And | see that as not a
bad expert, by any stretch of the imagination.

CHAl RVAN GETZ: Okay. Well, 1 think
it's fair to say that the opinions of the respective

menbers are formng, and | don't think this is an
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I ssue where there's going to be unanimty. So I
guess | would call -- well, | guess Dr. Kent does
rai se an issue.

M. Perry had to | eave for a personal
matter. So we have eight of the nine nenbers
present. Wether we call the question now and vote
wth the eight menbers who are here, or do we wait
until first thing in the norning and vote on this
i ssue? Because | really think we're -- I'mnot sure
there's a lot to be gained by further discussion. |
think calling the question would nake sone sense,
whether it's -- | guess I'mindifferent to whether
it's at 5:00 today or 9:00 tonorrow norning.

M. Scott, you had sonethi ng?

MR. SCOTT: Two quick questions.
Since we -- | agree there's really little difference.
We ought to wait for the other nenber to cone back,
since there's no down side to that in nmy opinion.

And maybe sonething for people to
thi nk about, | guess, ny question, not to conplicate
this matter, but to the extent we are requiring the
Applicant to i nvoke the ABPP for, apparently forever,
| guess | would ask -- one thing I did get out of

science today is -- fromdi scussion today is that
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science is evolving. So we're tal king about | ocking
the Applicant into this plan --

CHAI RMVAN GETZ: It's own pl an.

MR. SCOTT: -- it's own plan, but
under st andi ng science will change over the years. So
| guess ny question would be, is there some nechani sm
we shoul d consider putting in as a condition where we
allow that plan to change? Because the way | view
it, I assune we're locking theminto the plan they
submitted to us.

CHAI RMAN GETZ: | think that's true.
But I'd have to go back to | ook to see how nuch
flexibility there is within the plan, in terns of
change and the best practices. M. Dupee.

MR. DUPEE: Just going to nake a
point, M. Chairman. You and | have spoken earlier
about this, which invol ved another commttee which
al so has a quorumissue that neets tonorrow norning
at 9:30. So, dependi ng upon when we neet, | may or
may not be here for it, or I have to nake a choice as
to which group to attend. So there is uncertainty
around t hat.

CHAI RMAN GETZ: Was it your intention

to cone here at 9 a.m and then go to the other?
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MR. DUPEE. The only nice thing is the
other neeting is literally, | could walk fromhere to
there. So if you were to do a vote exactly or
shortly after 9:00, that would give ne tine to get
t here.

CHAI RMAN GETZ: This is what | woul d
propose: That we neet at 9:00 a.m, that at 9:00
a.m Dr. Kent rephrase his notion, incorporating the
anendnents so that it's clear what the three pieces
are, and then we call the question. And |I'm hopeful
that -- well, we'll see what the result is. But in
any event, it puts you in a position, M. Dupee, to
attend your other neeting to nake sure there's a
quorum and hopefully you'll be able to return to us
fairly quickly.

MR. DUPEE: That's the next -- brings
us to the next question. The neeting is scheduled to
go from9:30 to 11: 00 and voti ng on an RFP, whet her
to accept it or not, for buying a major state
conputer system  So..

So the other thing we could do, if you
wi sh, | could present that public health piece --

CHAI RMAN GETZ: That's on an

assunption that there's -- well, never m nd.
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MR DUPEE. So if you wsh, |I could
al so present the public health piece now, if that
woul d help in any way, because | can't guarantee that
' mgoing to be back here at 10:00. O, if you w sh,
if the Committee is willing to adjourn or to
del i berate on other things until | cone back, which
woul d be no later than 11:15, that's fine, too.

CHAI RVAN GETZ: I think what we'll
need to do is recess, because | think it's going to
take a while to get through your part of -- you're
doi ng part of the public health safety --

MR. DUPEE: Ri ght.

CHAI RMVAN GETZ: -- and M. Hood is as
well. Maybe we'll start -- we'll have the vote on
the natural environnent issues and see where that --

how | ong that goes, and then turn to Dr. Boisvert

about historic sites. And then we'll go -- then
we'll go to public health and safety, whether you're
here or not, and then we'll play it by ear whether

it's you or M. Hood that goes first.

MR, DUPEE: Ckay.

CHAI RMAN GETZ: Okay. |Is there
anythi ng el se before we recess for the day?

MR BOSVERT: 1Is it legitimte or
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possible to start at 8:30? 1Is there a prohibition to
starting earlier than --
MR. | ACOPINO There's a published --
(Court Reporter interjects.)
MR TACOPINO |I'msorry. M.
Chai rman, there was a published notice to the public
of 9:00 a.m
CHAI RMVAN GETZ: So | think we're
|l ocked in at this point until 9:00 a.m
MR BO SVERT: GCkay. Don't be |late.
CHAI RMAN GETZ: | see nothing else, so

we're recessed for the day. Thank you, everyone.

(WHEREUPQN, DAY 1 AFTERNOON SESSI ON

was adj ourned at 5:08 p.m)
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