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 1 P R O C E E D I N G 

 2 MR. IACOPINO:  Okay.  Thank you,

 3 everybody, for coming today.  We are here today f or an

 4 informal prehearing conference in the New Hampshi re Site

 5 Evaluation Committee Docket Number 2010-03, the J oint

 6 Application by Granite Reliable Power, LLC, and B rookfield

 7 Renewable Power for Approval to Transfer Equity I nterests

 8 in the Granite Reliable Power, LLC, pursuant to R SA 162-H.

 9 My name is Michael Iacopino.  I am the counsel to  the

10 Committee.  On Friday, Commissioner Burack design ated me

11 to preside at this proceeding today.

12 I'm going to try to run this as

13 informally as possible.  I'm going to start off w ith

14 introductions.  So, why don't we just go clockwis e around

15 the table and have everybody introduce themselves  for the

16 record.  And, if you're here appearing on behalf of a

17 particular party, please identify the party whom you

18 appear on behalf of.

19 MR. PATCH:  Douglas Patch, from the law

20 firm of Orr & Reno, on behalf of Granite Reliable  Power.

21 MR. PALMIERI:  Michael Palmieri,

22 General Counsel of Noble Environmental Power.

23 MR. OSMARS:  Kim Osmars, Chief Operating

24 Officer, U.S. Operations, Brookfield Renewable Po wer.  
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 1 MR. BONO:  David Bono, Vice President of

 2 Law and General Counsel for the U.S. Operations o f

 3 Brookfield Renewable Power.  

 4 MR. ROTH:  Peter Roth, the Counsel for

 5 the Public.

 6 MR. SCHUTZ:  Sigmund Schutz, Preti

 7 Flaherty, counsel for Brookfield.

 8 MR. PACHIOS:  Harold Pachios, Preti

 9 Flaherty, counsel for Brookfield.  

10 MR. IACOPINO:  Why don't we go back to

11 you, sir, back there.  

12 MR. CUTTER:  Michael Cutter.  I'm Vice

13 President of Engineering and Development for Broo kfield

14 Renewable Power.

15 MR. IACOPINO:  Mr. Whyte.

16 MR. WHYTE:  Daniel Whyte, Vice

17 President, Brookfield Renewable Power.  

18 MR. DECKER:  Pip Decker, Project Manager

19 for Noble Environmental.

20 MR. SWANK:  Tom Swank, Chief Commercial

21 Officer of Noble Environmental Power.  

22 MR. COLGAN:  Tom Colgan, President of

23 Wagner Forest Management, here representing Fresh et Wind,

24 LLC.
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 1 MR. IACOPINO:  And, for the record, I

 2 would also note that last week we received a Peti tion to

 3 Intervene on behalf of the Industrial Wind Action  Group

 4 filed by Lisa Linowes.  We've waited ten minutes past our

 5 scheduled starting time, but Ms. Linowes has not appeared

 6 yet, but we are going to proceed in any event.

 7 The only Petition to Intervene that --

 8 actually, let me address you, Mr. Pachios.  Did t he notice

 9 of the hearing get published?

10 MR. PACHIOS:  Yes, it did.  It was

11 published both in the Manchester Union Leader  and the

12 Berlin newspaper.

13 MR. IACOPINO:  Okay.  And, I think your

14 affidavit has to be filed today, is that from the  order?

15 MR. SCHUTZ:  Yes.  The affidavit was

16 mailed in on Thursday.

17 MR. IACOPINO:  Okay.  Thank you.  The

18 only Petition to Intervene that I'm aware of is t he one

19 that was filed last week by Lisa Linowes and Indu strial

20 Wind Action Group.  

21 MR. ROTH:  And here she is. 

22 MR. IACOPINO:  And here she comes.  

23 MR. ROTH:  Okay.

24 MR. IACOPINO:  Lisa, why don't you take
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 1 the seat right down there.

 2 MS. LINOWES:  Thank you.

 3 MR. IACOPINO:  We've barely started, Ms.

 4 Linowes.  And, all we've done is have everybody s tate

 5 their names for the record.  So, why don't you do  the

 6 same.  

 7 MS. LINOWES:  Okay.  I'm Lisa Linowes.

 8 I'm with the Industrial Wind Action Group.  I was  an

 9 intervenor in the original Granite Reliable case.

10 MR. IACOPINO:  And, we have received

11 your Petition to Intervene in this particular doc ket, and

12 that's where we had left off just before you walk ed in.

13 My next question was going to be, just

14 informally and generally, is anybody aware of any  other

15 Petitions to Intervene?  Technically, they have u ntil the

16 end of today to be filed under the order.  Was an ybody

17 aware of or had spoken to any other parties who h ad

18 indicated an intent to intervene, if you're aware ?

19 (No verbal response) 

20 MR. IACOPINO:  I'll take it Brookfield

21 hasn't heard of anybody?  Counsel for the Public?

22 MR. PACHIOS:  No.

23 MR. ROTH:  No.

24 MR. PACHIOS:  We had a telephone call
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 1 from the clerk of a town, and just left a message  for me,

 2 "We don't know anything about this.  Why did we g et this

 3 notice?"

 4 MR. IACOPINO:  Town of Dummer maybe?

 5 MR. PACHIOS:  I'm not sure it was the

 6 Town of Dummer.  I can't remember.  But it was, y ou know,

 7 "we don't know why we got this."

 8 MR. IACOPINO:  Well, it is --

 9 MS. LINOWES:  That was a question to

10 you, they didn't know why they got it?

11 MR. PACHIOS:  That was a message that my

12 secretary took.

13 MR. IACOPINO:  Well, we do send notices

14 to the affected towns and the abutting towns, so it may

15 very well be.  Although, I can't remember what to wns were

16 involved with this, other than Dummer and the cou nty,

17 because a lot of it was in the unincorporated are as.  But,

18 if they are a town, they have an absolute right, if it's

19 their town that's affected, they have an absolute  right to

20 intervene.  And, if we receive a petition, we wil l address

21 it accordingly.

22 Ms. Linowes, are you aware if any of the

23 other intervenors with who you participated in th e

24 underlying docket may file a petition?
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 1 MS. LINOWES:  I have not heard from any

 2 of them.

 3 MR. IACOPINO:  Okay.  All right.  So, it

 4 looks like, at least at this point, the parties t o this

 5 proceeding will be the Joint Applicants, Counsel for the

 6 Public, and, if the IWA's petition is granted, th ey will

 7 be a party as well.

 8 I'm going to let everybody know, it's my

 9 intention to recommend that the petition be grant ed by

10 Industrial Wind Action Group to the Committee.  T he

11 Committee will make the ultimate decision.  Howev er, they

12 did intervene in the underlying docket, I think t hey have

13 a sufficient understanding of these proceedings, and I

14 don't believe that they will cause any undue dela y in the

15 proceedings.  And, that's going to be my recommen dation.

16 I haven't seen any objections.  I know I'm sort o f jumping

17 the gun, not giving anybody an opportunity to obj ect.

18 But, quite frankly, from a regulatory standpoint,  it's

19 probably the best way to make sure that the matte r stays

20 on track and proceeds swiftly.

21 So, I don't know if you had any

22 objections, Mr. Pachios.  But, if you wanted to s tate them

23 for the record, you can.

24 MR. PACHIOS:  Well, my client was not a
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 1 party in the underlying proceeding.  So, we know that the

 2 issues here are financial, technical, and manager ial.

 3 And, I don't know what Ms. -- I'm not familiar wi th Ms.

 4 Linowes or her organization or their level or app roach in

 5 the proceeding below.  But, to the extent that th at's what

 6 her interest is, the financial, technical, and ma nagerial,

 7 you know, I just don't know.

 8 MS. LINOWES:  Would you like me --

 9 MR. IACOPINO:  Well, go ahead.  Go

10 ahead, Lisa.

11 MS. LINOWES:  When I was granted

12 intervenor status, it was -- at the time, there w ere no

13 limits placed on it, in terms of the subject matt ers.  We

14 did delve into the issues of the financial, manag erial,

15 and technical ability of Noble Environmental at t he time.

16 And, so, it's -- And, the other reason we're inte rested in

17 being a part of this proceeding here is that ther e are

18 conditions that have been placed on the order tha t involve

19 -- that involve concerns about the environmental issues.

20 And, I know that that's not why you're here today , but I

21 do also understand that you have concerns in expe diting

22 the process.  And, I just want to make sure -- ou r

23 organization wants to make sure that there is no effort to

24 expedite it to the extent that other conditions o f the
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 1 order are addressed or adjusted downward.

 2 MR. IACOPINO:  And, I do note --

 3 MR. PACHIOS:  You're talking about the

 4 environment -- excuse me, can I just --

 5 MR. IACOPINO:  Sure.  Go ahead.

 6 MR. PACHIOS:  You're talking about some

 7 of the environmental conditions, when you can wor k, and

 8 the period between April and August, etcetera?

 9 MS. LINOWES:  Correct.  And, I

10 understand that that's not the purpose --

11 MR. PACHIOS:  Yes.

12 MS. LINOWES:  -- of your Application,

13 but anything can happen.

14 MR. PACHIOS:  You want to watch.

15 MS. LINOWES:  Yes.

16 MR. IACOPINO:  I do note, Ms. Linowes,

17 that in your motion you state that "given the cur rent

18 economic conditions, it is prudent to examine the

19 financial, managerial, and technical abilities of

20 Brookfield Renewable Power, Inc."  And, I assume that's

21 the reason why you're seeking to intervene?

22 MS. LINOWES:  Absolutely.

23 MR. IACOPINO:  In the past, that's

24 really, when there's been a proceeding like this,  whether
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 1 it's a transfer of a certificate or a transfer of

 2 ownership of the holder of a certificate, that is

 3 primarily the review that the Committee has perfo rmed.  It

 4 has not been the practice of the Committee in the  past to

 5 undertake a wholesale review of the entire Applic ation and

 6 the entire project, and all of the environmental and state

 7 permitting aspects that go into it.  Everybody he re is

 8 probably aware that there have been several proce edings

 9 like this over the past five or six years.  And, in each

10 of those proceedings, the issue of whether the tr ansferee

11 is an appropriate transferee has been the issue.  And, I

12 don't expect that this will be any different in t his

13 particular case, unless, of course, members of th e

14 Committee overrule me.

15 Mr. Patch, did you have any objection to

16 Ms. Linowes' Petition to Intervene?

17 MR. PATCH:  I guess, just for the

18 record, I'd like to object on the same grounds th at

19 Granite Reliable objected to her original Petitio n to

20 Intervene.  And, just like to cite for the record  the

21 filing that we made back on September 25th of 200 8, and

22 the same basis for objection, would like to have that in

23 the record.

24 The other thing that I'd like to point
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 1 out is that, to the extent that the Committee is or does

 2 grant her request, I would request that it do so under the

 3 same circumstances that it did originally.  And, I'd cite

 4 back to the order that was issued on October 14th  of 2008,

 5 where it specifically said that her group had "no t

 6 demonstrated rights, duties, privileges, immuniti es, or

 7 other substantial interests which require that th ey be

 8 granted intervention."  I just think it's importa nt that

 9 that be in the record.  And, for the same reasons  that we

10 objected before, we would object here.  

11 And, I'd just like to underscore what

12 Mr. Pachios had said, which is basically that thi s is a

13 much more limited in scope proceeding.  And, so, -- and,

14 obviously, we think it ought to remain as such an d ought

15 to remain on the schedule that the Committee has already

16 indicated when it issued the procedural order.  S o, for

17 those reasons, we would object to the interventio n.

18 MR. IACOPINO:  Mr. Roth?

19 MR. ROTH:  I don't have any objection to

20 Ms. Linowes' participation in the proceeding.  An d, have

21 discovered in the first case, in Granite Reliable , and in

22 other cases that she's participated in, that she conducts

23 herself very professionally and to the point.  An d, I

24 don't see that as being a problem here.
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 1 In terms of there being any sort of

 2 "mission creep" on the hearing, I don't see that occurring

 3 either.  I don't know that the --

 4 MR. IACOPINO:  My guess is that the

 5 presiding officer will not allow that to occur.

 6 MR. ROTH:  Right.

 7 MR. IACOPINO:  But that's just a guess

 8 at this point.

 9 MR. ROTH:  And, changing the subject

10 slightly, Mike.  I have not yet been appointed by  the

11 Attorney General to serve as Counsel for the Publ ic.  So,

12 I'm here basically in my previously appointed cap acity as

13 Counsel for the Public in the Granite Reliable ma tter.

14 But I do expect that the Attorney General will ma ke that

15 appointment.

16 MR. IACOPINO:  You know you're welcome

17 here in whatever capacity you show up in, right?

18 MR. ROTH:  Thank you.

19 MR. IACOPINO:  Okay.  So, nobody really

20 expects any other intervenors.  I've told you wha t my

21 recommendation is going to be.  We've had the obj ections

22 placed on the record.  If any of the parties want  to file

23 a written objection, please, if you can get it in  within

24 the next 48 hours, that would be very helpful.  
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 1 And, I guess the next thing to discuss

 2 is potential discovery issues, if there are any.  And, for

 3 the purposes of this discussion, we will treat Ms . Linowes

 4 as if she is already involved, because we have a hearing

 5 scheduled for January 31, 2011.  And, it's been m y

 6 experience that, if we don't permit the potential

 7 intervenors to participate in this type of schedu ling, we

 8 wind up behind the eight ball when we come to the  time to

 9 have the actual merits hearing.

10 So, first, though, I'll turn to Counsel

11 for the Public.  Do you anticipate any type -- ha ving to

12 perform any type of discovery, whether it be data  requests

13 or technical sessions or anything?

14 MR. ROTH:  I think it's probably a good

15 idea to have a technical session.  Because, in go ing

16 through the financials that were included in the

17 Application or in the submission, there were some

18 questions that I had.  And, I know that Mr. Pachi os has

19 been cooperative in terms of answering questions that I

20 have given him in meetings that they have initiat ed.  I

21 think it probably would be useful to have at leas t

22 certainly one technical session, just to have an

23 opportunity to speak directly with the witnesses while

24 they're -- before the hearing.
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 1 MR. IACOPINO:  And, just for the record,

 2 I would point out that, along with the Applicatio n, the

 3 Joint Application, was filed prefiled testimony b y Jason

 4 M. Spreyer, S-p-r-e-y-e-r; from Kim Osmars, and f rom

 5 Mr. Cutter, Michael Cutter.  That was filed with the --

 6 with the Petition back on December 1.  So, it has  been

 7 available to people who are interested in the pro ceeding.

 8 Ms. Linowes, did you have any particular

 9 ideas about any discovery that you need to do or wish to

10 undertake in this proceeding?

11 MS. LINOWES:  At this point, I don't.  I

12 think a technical session would probably be suffi cient.  I

13 don't think data requests are necessary at this p oint.

14 But I'm not sure how to proceed on the confidenti ality

15 side of it.  I'm hoping that there -- I'm assumin g that

16 there's quite a bit of information that's confide ntial

17 that I don't have.

18 MR. IACOPINO:  To date, I don't believe

19 we've received any motion for confidentiality of any

20 documents.  Have we, Mr. Pachios?

21 MR. PACHIOS:  Not yet.  It depends on,

22 obviously, what they ask for.  So, we are anticip ating,

23 you know, a question or two, it's very likely tha t we'll

24 have to have it treated confidentially.  So, it d epends on
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 1 which -- of what you want.  A lot of the stuff ab out

 2 Brookfield Renewable is public.  These are public

 3 companies.  Some things, in terms of financing, s ome

 4 aspects may be confidential, and would be given t o you on

 5 a confidential basis, with whatever -- you have, I assume,

 6 a typical confidentiality agreement that we would  review

 7 and comment on.  I don't know how you take it, bu t --

 8 MR. ROTH:  Well, for me, what typically

 9 I do is I get the same access under the same term s that

10 the Committee does, and that the Applicant will e nter into

11 confidentiality agreements of their own making wi th other

12 intervenors, such as Ms. Linowes.

13 MR. PACHIOS:  Okay.

14 MR. IACOPINO:  Right.  But those --

15 MR. PACHIOS:  So, it depends on what you

16 ask for, Lisa.

17 MR. IACOPINO:  Those agreements are

18 usually determined by the presiding officer, by t he

19 Committee, as to whether or not that something is  going to

20 be maintained as a confidential document, and wha t the

21 terms of the release to various parties will be.  And, I

22 think you've signed confidentiality documents in the past

23 in proceedings before our Committee.  But I guess  it is

24 difficult to know what they'll seek to have confi dential
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 1 before we know what you're going to ask for.

 2 MR. ROTH:  Do you expect that there will

 3 be a closed session during the adjudicatory heari ng?

 4 MR. IACOPINO:  I don't know.  I mean,

 5 when I looked at this filing, I mean, I see prima rily a

 6 publicly traded company.  I can't imagine there's  a whole

 7 lot of stuff that isn't easily available to anybo dy with a

 8 computer right now.

 9 MR. PACHIOS:  I was --

10 MS. LINOWES:  The specific questions I

11 had that I would want to be delving into, unless,  you

12 know, a hand slap, "this is not where we're going ", is

13 information about the power purchase agreement th at was

14 signed with the two Vermont utilities, that are n ot

15 specific to Brookfield, but information about the  Project

16 itself and where that's going, and the financial viability

17 of the Project as it continues forward.  Is that not part

18 of these proceedings?

19 MR. IACOPINO:  I suppose it depends upon

20 how -- what the information is that you're actual ly

21 seeking on that.  I think the best way to do that  is let's

22 set up a format for you to get the questions that  you have

23 out, for them to review them, and determine, numb er one,

24 if they believe they're objectionable, they'll fi le an

      {SEC 2010-03} [Prehearing conference] {01-03- 11}



    19

 1 objection.  Number two, if it's information that they feel

 2 is already in the public domain and should be in the

 3 public domain, or they don't care if it's in the public

 4 domain, they will probably provide -- I assume th ey would

 5 provide that to you.  If it's something that they  are

 6 going to seek confidentiality on, they will be re quired to

 7 file a motion with the Committee in the normal, a s we

 8 always do, unless you come to some other agreemen t outside

 9 of a Committee order.  

10 I'm sorry, Mr. Pachios.

11 MR. PACHIOS:  I'd just like to make one

12 brief comment on that.  First, there is some -- t here's an

13 enormous amount of public information about these  public

14 companies.  That, as Mike points out, I mean, if you have

15 access to a computer, which I know you do, you ar e going

16 to be able to get a lot of information.

17 Specifically, with respect to the

18 viability, I mean, if you -- I suppose you could put in

19 evidence about viability.  But, if you want to kn ow about

20 the financial viability, the answer is that this is a

21 company that has a lot of money to invest, has mu ch more

22 than $300 million to invest.  It's going to inves t

23 300 million, which is a very small portion of the  amount

24 of money it has available to invest in projects, in this
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 1 project.  They think it's viable, because they're  not in

 2 the business of investing 300 million to lose it.   So,

 3 they think it's viable.  So, my view is --

 4 MS. LINOWES:  I would say, and I don't

 5 want to get into what or won't be a part of the

 6 proceeding, --  

 7 MR. PACHIOS:  Right. 

 8 MS. LINOWES:  -- you think it's viable,

 9 but I'm sure there were conditions upon whether o r not it

10 was viable.  For instance, you make clear in your

11 Application, in Section 16.03 [sic], "dollars hav e to be

12 available", was that a condition of the sale?  I don't

13 know.  I don't know.  I assume that was the case.   So,

14 it's viable -- yes, I understand that you have a lot of

15 money.  But that's not what I'm asking.

16 MR. PACHIOS:  No, no.  No, the question

17 that --

18 MR. IACOPINO:  One at a time.  One at a

19 time, we're making a record here.  

20 MR. PACHIOS:  Yes.

21 MR. IACOPINO:  Let her finish please.

22 Go ahead, Lisa. 

23 MR. PACHIOS:  Yes.  No, I have no

24 problem into your inquiring into those things, Li sa.  The
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 1 ultimate question of viability I don't think is a n issue.

 2 The issue is whether somebody is going to invest money to

 3 build the project, and whether it has the ability  to do

 4 that.  That's the issue.  Not whether they're goi ng to

 5 succeed or not succeed.  I mean, it's financial

 6 capability, not certainty of whether it's a good business

 7 decision.

 8 MS. LINOWES:  May I just add to that?  

 9 MR. IACOPINO:  You can.

10 MS. LINOWES:  The point I'm trying to

11 make is that you have established, I'm assuming,

12 conditions upon which the sale makes sense to you .  Some

13 of those conditions may or may not have come, the y're

14 still pending.  If they don't happen, are we back  here

15 again in six months to a year with another sale o f this

16 project to someone else, or does Granite Reliable , this

17 whole deal fall through and Granite -- and the wh ole

18 project falls through?  I don't know.  And, that' s why I

19 think it's important to look at some of the issue s

20 revolving around the viability of the project.

21 MR. PACHIOS:  Okay.

22 MR. ROTH:  Are the PPAs public in

23 Vermont?  No?

24 MS. LINOWES:  The content of them are
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 1 not, is not.

 2 MR. IACOPINO:  Do they have a proceeding

 3 before the Public Service Board in Vermont?

 4 MS. LINOWES:  Yes, they already went

 5 through the process, and the power purchase agree ments

 6 were approved.  But the specifics of the dollar a mounts

 7 per kilowatt-hour and conditions around those PPA s were

 8 not made public.

 9 MR. IACOPINO:  That's interesting.

10 Okay.

11 MS. LINOWES:  We can only guess what the

12 amounts were.

13 MR. IACOPINO:  All right.  So, we -- all

14 right.  Well, we understand that -- so, then, you  have

15 some discovery that you want to do.  The technica l session

16 should satisfy that for you?

17 MS. LINOWES:  I think it will.  And, in

18 order to expedite the process, if we could establ ish my

19 right to access to confidential information befor e we walk

20 into that, so that, if Brookfield wants to object  to my

21 questions, that would be okay, but it would avoid  having

22 to file a confidentiality request after the quest ion has

23 been asked.  So, I'm sort of laying the groundwor k for the

24 kinds of questions I'm going to be asking.
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 1 MR. IACOPINO:  Well, I guess the

 2 difficulty is is it's difficult for, under the Ri ght To

 3 Know Act in New Hampshire, the Committee can't ju st

 4 willy-nilly decide that something is going to be a

 5 confidential document.  It has to meet the standa rds of

 6 RSA 91-A.  So, in order to do that, we need to ha ve -- we

 7 need to know what is going to be subject to

 8 confidentiality, as far as things that -- documen ts that

 9 are received by the Committee.  If the parties wa nt to

10 make, you know, on their own, without filing some thing

11 with the Committee, some arrangements to provide

12 information to each other outside of the Committe e

13 process, that's entirely up to you all.  It's not  been the

14 way that people have -- that we've done this in t he past.

15 Normally, there's been a request, there's been an  effort

16 to get the information, and then file it with the

17 Committee with a request for confidentiality, and  then the

18 Committee has generally ruled on that.

19 So, I think the best way to address this

20 issue is to sort of set an intermediate date for the

21 parties to speak to each other about what is it t hat

22 you're going to be looking for, so that, if

23 confidentiality is a requirement, that it can be brought

24 to the Committee's attention in advance of the te chnical
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 1 session.  So that, if there is an issue, we can h ave it

 2 resolved before the technical session.  Because I  do

 3 understand you don't want to come to a technical session,

 4 not be able to learn the information that you're trying to

 5 learn, and then have to come back after it's been  deemed

 6 to be confidential.

 7 MR. ROTH:  And, thinking a little bit

 8 about it, I guess I'd also like to not have a lon g

 9 relevance argument at the technical session, and that, I

10 mean, I'm getting a sense that there's not necess arily a

11 meeting of the minds whether the viability of the  project

12 is a relevant consideration, and I'd like that to  be

13 resolved.  Personally, I think, if -- that Ms. Li nowes'

14 comment is probably correct, that the PPA price a nd sort

15 of the financial performance of the operating pro ject is

16 relevant.  It may not be able all that interestin g in the

17 end, but I think it meets the minimal test of rel evance.

18 And, then, if there are, in addition, conditions to the

19 sale that would -- might suggest we're going to b e back

20 here in a few months, again, I think that that's relevant,

21 but perhaps not dispositive.  

22 So, I just -- I'd rather not have a big

23 fight about relevance on some of this stuff at a technical

24 session, that's, to me, that's like an incredible  waste of
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 1 time.

 2 MR. PACHIOS:  I think that it is very

 3 important to resolve the relevance issue prior to  going

 4 further, and perhaps this prehearing conference c an be

 5 used to resolve what we know now apparently is an  issue of

 6 relevance.  And, I just, for the record, want to state

 7 that this project is certificated.  It's certific ated.

 8 The issue here is the impact of Brookfield steppi ng into

 9 the shoes of a 75 percent owner of a certificated  company.

10 And, so, it's going to, you know, if, in fact, th e

11 substitution of Brookfield for Noble has some imp act on

12 the viability of the project, I suppose that's an  issue.

13 But the issues here relate to the substitution, t he

14 transfer of Noble's interest to Brookfield, and n ot to the

15 project as a whole, which is already certificated .

16 MR. ROTH:  Harold, just for -- while

17 we're making a record, while I'm not sure what th e point

18 of that is, but it's certificated subject to a co ndition

19 that there be essentially a post certification fi nancing

20 being met.  And, one of the things you're asking for is to

21 have that condition deemed satisfied.  And, it se ems to me

22 that a look at all of the issues surrounding how that

23 condition is being satisfied are important and re levant.

24 And, so, as I say, I don't know that
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 1 it's, in the end, this stuff is going to be dispo sitive.

 2 But, in the spirit of openness and cooperation an d getting

 3 to the hearing smoothly, I think having battles o ver

 4 relevance on that stuff is not well advised.

 5 MR. IACOPINO:  And, the Committee is

 6 going to be concerned with financial, technical, and

 7 managerial capability of the Company stepping int o the

 8 place of Noble.  And, although I understand that you make

 9 the representations in your filing that they are more than

10 -- more than financially, technically, and manage rially

11 qualified, this also is a type of proceeding in w hich that

12 can be tested.  And, the only manner in which tha t can be

13 tested is by the ability of the parties to obtain

14 information and argue whether that information un dermines

15 what you represent in your -- in your filing.

16 So, we are going to need to have a

17 contested hearing.  And, in order to get prepared  for that

18 contested hearing, it makes sense to have, you kn ow, some

19 of these things resolved.

20 With regard to relevance, let me just

21 first turn to Ms. Linowes.  Do you have an idea o f the

22 type of information that you're going to want to discuss

23 at the technical sessions that we will schedule a s part of

24 the prehearing proceedings in this case?
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 1 MS. LINOWES:  It's primarily related to

 2 what I've been talking about now.  The conditions  of the

 3 sale and how it applies to the -- moving forward with the

 4 project being built.  I don't have a lot of quest ions as

 5 to whether or not Brookfield is a financially via ble

 6 company.

 7 MR. IACOPINO:  Okay.  What types of

 8 documents are there that you believe you'll be lo oking for

 9 that go to the conditions of the sale and what ty pes of

10 questions are there that you think will be raised

11 pertinent to that at the technical session?  So t hat they

12 have an opportunity to determine whether or not t hey need

13 to seek a protective order or some kind of

14 confidentiality, or whether or not they're going to raise

15 an objection, that maybe we can get any objection s

16 resolved in advance of a technical session.

17 MS. LINOWES:  I'd be looking at the

18 power purchase agreements that were signed betwee n the

19 utilities in Vermont, and also be looking at the

20 importance of the federal subsidies associated wi th the

21 project.  And, I'm not sure how public or private  that is,

22 at least to the extent that it's affecting the bo ttom line

23 in this project.  

24 MR. IACOPINO:  Okay. 
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 1 MS. LINOWES:  As well as the value of

 2 the RECs, renewable energy credits, and how impor tant

 3 those are.

 4 MR. IACOPINO:  Okay.  Let me just back

 5 up.  Obviously, the purchase power agreements, we  know

 6 there's agreements.  So, those are documents.  Th e

 7 importance of the federal subsidies that you ment ion, when

 8 you discuss that, --

 9 MS. LINOWES:  Yes, I'm sorry.  Let me

10 make that more clear.  

11 MR. IACOPINO:  Are you looking for

12 documents or is it just questions you're going to  have

13 about it?

14 MS. LINOWES:  The documents -- they

15 would show up in the form of the Project's financ ials.

16 There was testimony during the Granite Reliable

17 proceedings on that and how the RECs -- the value  of the

18 RECs and the value of the federal dollars apply t o the

19 Project.  And, so, that's where it would show up.   I'm

20 assuming there are new financials on the Project,  based on

21 either current economic conditions or based on wh at

22 Brookfield has put together, and demonstrating to  itself

23 that the Project makes sense.  Those I would like  to also

24 see.
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 1 MR. ROTH:  Is there a financial model

 2 for the Project?  Sort of an operating model, a p ost

 3 construction operating model?  

 4 MR. PACHIOS:  I don't know.

 5 MR. ROTH:  Because that was something

 6 that we had a lot of conversation about at the ev identiary

 7 hearings two years ago.

 8 MR. PACHIOS:  Okay.

 9 MR. IACOPINO:  Is there anything else

10 that you think that you're going to request?

11 (No verbal response.) 

12 MR. IACOPINO:  Mr. Roth, in addition to

13 what Ms. Linowes has mentioned, is there anything  that you

14 believe you will need before --

15 MR. ROTH:  No.

16 MR. IACOPINO:  -- the technical session?

17 Okay.

18 MS. LINOWES:  You know, I think the only

19 other thing might be the timeline on the Project at this

20 point, in terms of development or construction.

21 MR. IACOPINO:  Well, I doubt that that's

22 something that will be confidential.  I mean, you 're going

23 to -- the Applicants will be prepared to give the ir best

24 estimate of what the timeline is with respect to the
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 1 Project.  I imagine that's not a confidential iss ue.

 2 MR. PACHIOS:  Well, we'd definitely

 3 disclose that.  I don't know -- I'm not sure I ag ree it's

 4 relevant to what we're deciding, supposed to be d eciding

 5 in this case.  I think it's probably outside that , but

 6 we'll definitely tell you what the timeline is.

 7 MR. IACOPINO:  And, I take it you need

 8 to confer with your client about the purchase pow er

 9 agreements that were approved by the Vermont --

10 MR. PACHIOS:  Yes.

11 MR. IACOPINO:  -- Public Service Board?

12 MR. PACHIOS:  Yes.

13 MR. IACOPINO:  And, the Project

14 financials, I mean, at least I think they're goin g to be

15 entirely different.  I mean, I think they're prob ably

16 encompassed a good deal already what's in here.  But is

17 there anything more specific than that?  I mean, is there

18 something specific that you or Peter --

19 MR. ROTH:  Well, the operating -- the

20 model, for the, you know, the proforma for operat ion.

21 MR. IACOPINO:  Okay.

22 MS. LINOWES:  We know that there were

23 specific dollar amounts said under confidential - - in

24 closed hearing about the value of the RECs and wh at they
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 1 had to be in order to make the Project viable.  T he RECs

 2 are not trading at that amount anymore, and so so mething

 3 is picking up the slack, at least it had to be a certain

 4 amount for it to be viable for Noble.  Is that no t the

 5 case for Brookfield?  Those are the kinds of -- t he kind

 6 of information.

 7 MR. IACOPINO:  Okay.  And, Harold, I

 8 take it that's -- you have to talk to your client  about

 9 those issues as well?

10 MR. PACHIOS:  Yes.

11 MR. IACOPINO:  All right.  What about --

12 let me start with Mr. Roth.  Do you anticipate hi ring any

13 witnesses or any experts in this proceeding?

14 MR. ROTH:  No.

15 MR. IACOPINO:  Okay.  And, how about

16 you, Ms. Linowes?

17 MS. LINOWES:  No.

18 MR. IACOPINO:  I'm sorry?

19 MS. LINOWES:  I have none.

20 MR. IACOPINO:  So, we won't have a

21 flip-side of discovery that we're going to be -- where the

22 Applicants will be seeking discovery because you have new

23 witnesses.  So -- okay.

24 What I would like to do then is, and if
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 1 everybody has a calendar with them, this is -- I would

 2 like to set the technical session for sometime du ring the

 3 week of January 17th, and then work backwards fro m there,

 4 in terms of getting any issues resolved.  And, I' m

 5 comfortable going as late as the 21st, which is t he Friday

 6 of that week.  Mr. Roth, what do you think of tha t?  

 7 MR. ROTH:  That's fine.  

 8 MR. IACOPINO:  That gives you a

 9 technical session ten days before the scheduled h earing.

10 MR. ROTH:  I just have another hearing

11 on the 18th.  So, other than the 18th, I think --

12 MR. IACOPINO:  Okay.  

13 MR. PACHIOS:  What day of the week is

14 the 17th?

15 MR. ROTH:  The 16th is -- or, the

16 beginning of that week is a holiday.  So, --

17 MR. IACOPINO:  Oh, is the 17th a

18 holiday?

19 MR. ROTH:  I think so.

20 MR. IACOPINO:  Okay.  So, basically,

21 then we're limited to the 19th, 20th, or 21st.

22 MR. PACHIOS:  Well, I'd like to have it

23 on the 19th, because that's the day I was going a way for

24 six days.  And, so, I can postpone it a day, my d eparture
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 1 a day.  I'd rather not postpone it --

 2 MR. ROTH:  Two days.  

 3 MR. PACHIOS:  -- my departure two days,

 4 three days, four days.

 5 MS. LINOWES:  That's fine, the 19th is.

 6 MR. IACOPINO:  And, what's your hearing

 7 on the 18th, Peter?  Is it an all-day thing or --

 8 MR. ROTH:  No.  But, off the top of my

 9 head, I can't think of whether it's in the mornin g or the

10 afternoon.  And, I don't have a calendar.

11 MR. IACOPINO:  I don't, I mean, in New

12 Hampshire, it's not usually our practice to make people

13 delay their vacations, Harold.  So, can you do it  on the

14 -- if we can -- do you all think it will take mor e than a

15 half a day?  I mean, or --

16 MR. ROTH:  I don't.

17 MR. IACOPINO:  Is it too much of an

18 imposition with your other hearing to do a tech s ession

19 and the other hearing on the same day?

20 MR. ROTH:  No, I don't believe so.  

21 MR. IACOPINO:  Do you want to do it on

22 the 18th, Harold?  Does that fit your schedule be tter?

23 MR. PACHIOS:  Yes.

24 MR. IACOPINO:  Is that okay with you?
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 1 MS. LINOWES:  Yes.  That's fine.

 2 MR. PACHIOS:  That's even better.

 3 MR. ROTH:  I would prefer to -- the way

 4 that, and I wish I had this information at my fin gertips,

 5 but the hearing is either in the morning, in whic h case

 6 the afternoon is free, or it's early afternoon, i n which

 7 case I'd like to do it after that hearing.  

 8 MR. IACOPINO:  Okay.

 9 MR. ROTH:  And, so, it will mean later

10 in the afternoon.

11 MR. IACOPINO:  Can you get back to me?

12 MR. ROTH:  Yes.

13 MR. IACOPINO:  And, I will just schedule

14 it, whether we're scheduling it at, you know, at 1:00 or

15 1:30, because you have a morning hearing, or whet her we're

16 scheduling it later in the afternoon.

17 MR. ROTH:  Let me just make a call and

18 find out.

19 MR. IACOPINO:  Sure.  That would be

20 great.  That way you don't have to delay your vac ation.

21 MR. PACHIOS:  And, Mike, we just need to

22 reconnoiter for a minute or two at the end here, to make

23 sure our witness -- you want the witnesses there.

24 (Ms. Linowes nodding in the 
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 1 affirmative.) 

 2 MR. PACHIOS:  So, we can just make sure

 3 the witnesses can be there on that day.

 4 MR. IACOPINO:  Actually, do you want to

 5 take a break and check that out right now, while he's

 6 finding us the --

 7 MR. ROTH:  Okay.

 8 MR. PACHIOS:  Yes, let's do that.

 9 MR. IACOPINO:  Because he's going to be

10 calling his office.  

11 MR. PACHIOS:  Yes. 

12 MR. IACOPINO:  So, why don't we take a

13 brief break.  

14 MR. PACHIOS:  Yes, and so we can make

15 sure they're there.  

16 MR. IACOPINO:  And check with your

17 witnesses, Peter will check with his office on hi s

18 hearing.  And, hopefully, we'll have it all resol ved for

19 the 18th.

20 (Whereupon a recess was taken at 10:50 

21 a.m. and the prehearing conference 

22 reconvened at 10:59 a.m.) 

23 MR. IACOPINO:  Okay.  I think that we

24 have come, after that break, to some agreement on  the date
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 1 of the 18th of January for a technical session.  That's my

 2 understanding, that Mr. Roth's other proceedings are in

 3 the morning, so we would start that technical ses sion at

 4 1:30 p.m.  The place will be determined.  I will check

 5 here with -- my first choice is right here in thi s

 6 building, at the Public Utilities Commission offi ces.

 7 That way, if there are members of the public who wish to

 8 sit in and watch us, they are going to be permitt ed to do

 9 so.  And, it's just easier.  In my experience, I have

10 never had a member of the public show up to a tec hnical

11 session, I don't think, except maybe in Berlin on e time.

12 MR. ROTH:  In Berlin, we had a whole

13 bunch of them.  Yes.

14 MR. IACOPINO:  Yes.  But, nonetheless,

15 that's going to be my preference.  It's my unders tanding

16 that one of the witnesses may need to appear by t elephone.

17 We do have the facilities to do that here.  And, actually,

18 we did have, on that screen behind you there, Har old,

19 testimony in the last case, in the Groton Wind ca se, we

20 had actual Skype testimony from somebody in Illin ois.  So,

21 --

22 MR. ROTH:  He was in Florida.

23 MR. IACOPINO:  -- we can do it, although

24 -- that's right, he was on vacation in Florida.  But we
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 1 will probably do it by telephone, only because it 's

 2 easier.  And, I will determine the place.  I may be

 3 calling you, if I can't get these hearing rooms h ere, to

 4 use your offices.  But -- and, we appreciate the offer.

 5 MR. PATCH:  I know there's a hearing

 6 here at 10:00 that morning in a docket that I'm i nvolved

 7 in here at the PUC on the 18th.  But I'm not sure  if it's

 8 scheduled for the whole day.

 9 MR. IACOPINO:  I'm sorry, I didn't -- is

10 the 18th okay for you?

11 MR. PATCH:  I mean, it's fine.  If, for

12 some reason, that hearing goes over, then, you kn ow, I've

13 got somebody else I think can cover it.  But I do n't think

14 we want to stand in the way of this.  I think we' re --

15 MR. IACOPINO:  Everybody here, if I skip

16 over you or something, please stop me and let me make sure

17 that I --

18 MR. PATCH:  I wouldn't hesitate to speak

19 up, so --

20 MR. IACOPINO:  Okay.  I'm sorry.  All

21 right.  So, I guess the only issue that arises be tween now

22 and the 18th then is the issue of, Harold, you ne ed to

23 sort of determine what information you may seek t o have

24 determined to be confidential for the purposes of  RSA

      {SEC 2010-03} [Prehearing conference] {01-03- 11}



    38

 1 91-A.  And, I'm going to ask that if you can -- I  mean,

 2 the list that Ms. Linowes has given us right now includes

 3 the purchase power agreements that were apparentl y

 4 approved by the Vermont Public Service Board with  a

 5 Vermont utility; includes the project model or fi nancial

 6 documents, and those are the documents that shoul d also

 7 include values of the certificates, right?

 8 MS. LINOWES:  Uh-huh.  Right.

 9 MR. PACHIOS:  Mike, if I could

10 interrupt.  We understand power purchase agreemen ts and

11 the importance of federal subsidy, RECs, where do es all

12 this fit in?  Those are facts that may have chang ed, as

13 you suggest.  That's why you want to look at them .  I can

14 understand that.  But, in terms of making an inve stment,

15 all of the analysis of why my clients, you know, figure

16 out this is a good business to be in, versus some body

17 else, that is totally proprietary, and would neve r -- I

18 mean, that's proprietary stuff.  That's competiti on.  And,

19 I don't think that needs to be disclosed.  I thin k what

20 you need to find out is how important are these e xternal

21 factors that were evaluated in the case below and  may have

22 changed.  But there is a -- there's a definite di stinction

23 here, and I want to make clear what our position is.  

24 We're going to look at this stuff and
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 1 try to satisfy Lisa on these external factors.  B ut we're

 2 not going to get into whether the people with the  green

 3 eyeshades at Brookfield Renewable are smarter or dumber

 4 than the competitors.

 5 MR. IACOPINO:  Well, and I'm sure that

 6 you have people who do economic forecasting and t hings

 7 like that, which you're not going to --

 8 MR. PACHIOS:  This all proprietary.

 9 MR. IACOPINO:  Right.  Nor would that be

10 something that I think the Committee would actual ly even

11 entertain.  I think I understand what you want.  I think

12 it's something less than what Mr. Pachios is sayi ng here.

13 I mean, but what I would like the two of you to d o is, and

14 Mr. Roth as well, if you could talk informally to  try to

15 determine, because I think what I don't want to d o is I

16 don't want to get to the technical session and ha ve

17 complaints that "well, this information isn't her e" or "we

18 didn't know that that's what you wanted" or "we d idn't

19 know that that's the document that you wanted and , you

20 know, we need to get a protective order for this.   We

21 don't mind giving it to you, but we need to get i t

22 protected first."  I don't want to be in that, be cause

23 where we will be, if that's the situation on the 18th, is

24 we'll be in a place where people are going to cla im
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 1 they're not ready to go forward on the 31st.  And , I have

 2 a Committee that wants to go forward on the 31st,  and is

 3 going to go forward on the 31st.  So, that's the concern

 4 that I have.  

 5 So, I would ask that, don't be shy with

 6 each other, talk to each other.  And, you know, a nd if you

 7 get a better understanding of what she's requesti ng, and

 8 you think you're going to need a confidentiality order,

 9 get a Motion for Confidentiality in before, at le ast

10 several days before the 18th, so that we can get it over

11 to the Chairman and he can make a determination.  In any

12 such motion, if you're not going to actually atta ch the

13 material, please give us a very good description of what

14 it is.  Because, aside from whatever agreements t he

15 parties make, the Committee also has an obligatio n to the

16 public to not receive documents that ought to be public

17 documents in confidence.  If something ought to b e a

18 public document under the Right To Know Act, the Committee

19 will want it to be a public document.

20 MS. LINOWES:  I have one question.  

21 MR. IACOPINO:  Yes.

22 MS. LINOWES:  I'm just trying to

23 understand what was being said just a moment ago.   When

24 you said that you "consider information confident ial that
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 1 you're not wanting to make available", does that mean

 2 you're absolutely unwilling to make it available or you

 3 will make it available under confidentiality, but  you

 4 understand that it is confidential information?

 5 MR. PACHIOS:  There's certain

 6 proprietary information about how these folks ana lyze

 7 deals that we will never make available to anybod y in the

 8 world.  It's totally proprietary.  And, I mean, y ou have

 9 to make up your own mind, but, in our judgment, p eople

10 would not ask for this.  This is our intellectual

11 property.  This is the way we do things.  And, we  think

12 we're good at it.  

13 However, as you say, there are certain

14 external components to this deal that may be diff erent.

15 You mentioned "RECs", you mentioned "subsidy", yo u

16 mentioned "power purchase agreements", etcetera.  I'm not

17 speaking for my clients, and I want to talk to th em

18 afterwards about those, I don't know what their f eeling

19 is.  But, for purposes of this discussion, I make  a

20 distinction between those things and the real int ellectual

21 property of this deal.  How these people analyze things.

22 MR. ROTH:  I just -- I don't know what

23 you mean by that.  And, I guess I want to be real  clear

24 about it.  And, that is, do you -- when you say t he
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 1 "intellectual property that is proprietary", and is

 2 secret, and, you know, locked in an Egyptian tomb , do you

 3 -- hopefully you're not talking about the Project 's

 4 operating model?  The Project's, you know, the pr oforma

 5 for the Project going forward?

 6 MR. PACHIOS:  I am.  Absolutely.

 7 MR. WHYTE:  May I interrupt for a

 8 minute?  I think --

 9 MR. IACOPINO:  Just identify yourself

10 for the record please.

11 MR. WHYTE:  I'm sorry.  My name is

12 Daniel Whyte, Vice President of Brookfield.  Pete r, in

13 terms of the stuff that we keep in a locked box, for

14 example, our view of the gas curve would be one.

15 MR. ROTH:  I don't see how that would

16 show up in the operating models.

17 MR. WHYTE:  No, that's just an example.

18 Our view --

19 MR. ROTH:  Yes.  I understand that.  

20 MR. WHYTE:  Our view of RECs going

21 forward is proprietary.  Now, as Mr. Iacopino sai d, there

22 are indices, publicly available indices made avai lable by

23 some of the firms that we rely on, some of the pu blic

24 information that we rely on to arrive at our view  of
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 1 forward prices.  And, those you can get on the co mputer.

 2 But our analysis of the data available in the mar ket, and

 3 our conclusions that come from that analysis are the

 4 proprietary things, the intellectual property, if  you

 5 will, that Mr. Pachios refers to.

 6 MS. LINOWES:  The information, I am not

 7 -- I mean, I'm assuming that, that whatever power  purchase

 8 agreement is in place has already locked in the R EC

 9 values.  And, so, there's -- that's what I'm -- w e're not

10 looking for something outside of the realm of thi s

11 project.  And, that's why I'm -- I don't know wha t kind of

12 push-back we're going to get on some of the quest ions.

13 MR. IACOPINO:  I think you're looking

14 for something that's less than what Harold has in dicated

15 is proprietary, at least that's what it sounds li ke to me.

16 I mean, I use economic forecasting as sort of the  -- I

17 mean, I don't think you would really be entitled to their

18 in-house economic forecasts.  

19 MR. WHYTE:  That's my point.

20 MR. IACOPINO:  Because that's, I mean,

21 the relevant issue here is the issue of whether t his

22 company has the requisite managerial capability a nd

23 financial -- managerial, technical, and financial

24 capability to comply with the conditions of the
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 1 certificate.  That's what we're dealing with here .  So, I

 2 don't even anticipate you asking for, for instanc e, the

 3 gas curve that they use or their economic forecas ting

 4 models or whatnot.

 5 So, I mean, that's, you know, the only

 6 thing that seems to be sort of on the bubble ther e is this

 7 issue about the proforma, which just seems to be sort of

 8 predictions in terms of what costs and expenses a re going

 9 to be, as against projected revenue, which I thin k is

10 probably project-specific, not necessarily someth ing

11 that's, you know, analysis.  But I am going to le ave it to

12 you all to determine.  If you're going to ask

13 specifically, Mr. Roth, for the project proforma,  and if

14 Brookfield wants that to be a confidential docume nt or

15 wants to object to that request, I anticipate tha t you

16 will let us know by filing the appropriate motion s, with

17 plenty of time so that we can have a valuable tec hnical

18 session, and so that we don't have to inject any delay

19 into this proceeding.  Does that --

20 MS. LINOWES:  That's fine, yes.

21 MR. IACOPINO:  -- sound good to you?

22 MS. LINOWES:  Sounds good.

23 MR. IACOPINO:  Mr. Patch?

24 MR. PATCH:  I have nothing.  Thanks.
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 1 MR. IACOPINO:  Peter?

 2 MR. ROTH:  No.  That sounds workable.

 3 MR. IACOPINO:  Harold, anything else, in

 4 terms of confidentiality?  I hadn't gotten throug h the

 5 list.  The other thing -- well, one thing that wa s on that

 6 list was the proforma, then there's sort of a con struction

 7 timeline was one of the requests.  And, you alrea dy

 8 indicated that there's not -- you don't have any problem

 9 in providing that.  So, I mean, I think that if, unless

10 there are some other discovery issues that are go ing to be

11 -- need to be resolved, we're probably done with that part

12 of our discussion here?  

13 (No verbal response) 

14 MR. IACOPINO:  Okay.  And, then, there

15 is already a final hearing scheduled.  It's Janua ry 31st.

16 So everybody knows, this will be a meeting of the  full

17 Committee, because technically it doesn't fall in to an

18 application for a particular project, whether it be

19 renewable or otherwise, and therefore there is no

20 subcommittee.  As a practical matter, there may b e several

21 Committee members who are not able to make it tha t day

22 anyway.  So, it might look more like a subcommitt ee when

23 we actually get here, but we will have a quorum.

24 MR. PACHIOS:  What's that?  Seven?  
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 1 MR. IACOPINO:  I'm sorry?  

 2 MR. PACHIOS:  Is a quorum seven?

 3 MR. IACOPINO:  A quorum is eight.  

 4 MR. PACHIOS:  Eight.  

 5 MR. IACOPINO:  Yes.  So, we will --

 6 actually, we'll have many more than a quorum, but  probably

 7 not all fifteen.  And, we will proceed in the -- at the

 8 final hearing in the manner in which we normally have.  We

 9 will have the presentation of the witnesses for t he

10 Applicants first.

11 MR. PACHIOS:  Can I ask you a question

12 about that?

13 MR. IACOPINO:  Well, what I was going to

14 say is, generally, with these types of things, we 've

15 generally had panels.  There's three witnesses th at have

16 been noticed, there's three prefiled testimonies.   They do

17 tend to overlap somewhat.  I would believe that h aving all

18 three of the witnesses available for cross-examin ation at

19 the same time would be the most efficient way in which to

20 undertake that.  Do I hear any objections from an ybody out

21 there?  I know, Mr. Roth, you sometimes have obje ctions to

22 panels.

23 MR. ROTH:  No, not in this case.  I

24 think that's fine.
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 1 MS. LINOWES:  No problem.

 2 MR. IACOPINO:  Okay.

 3 MR. PACHIOS:  Do I understand that what

 4 our job at the beginning of the hearing is to off er as

 5 exhibits the three prefiled testimonies, move the ir

 6 admission, and then just say "they're ready for

 7 cross-examination"?

 8 MR. IACOPINO:  Generally.  

 9 MR. PACHIOS:  Just the three of them

10 sitting at a panel, and they can be examined?

11 MR. IACOPINO:  Generally.  And, on some

12 occasions, Harold, we've had situations where the re might

13 have been some change, and somebody says "well, I  need to

14 amend a portion of my testimony", because --

15 MR. PACHIOS:  Yes.   

16 MR. IACOPINO:  -- if something has

17 changed.

18 MR. PACHIOS:  Well, we would ask

19 actually is -- sorry.  What we would ask is for t hem to

20 identify the exhibit, "Is this your prefiled test imony?

21 Do you have any additions or changes, amendments to make

22 to it?"  If the answer is "no, "Do you stand by t his

23 testimony?  Is this what you would testify to ora lly if

24 you were to do so this morning?"  And, say "witne ss ready
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 1 for examination."  

 2 MR. IACOPINO:  Yes. 

 3 MR. PACHIOS:  "Offer the witness, ready

 4 for examination."  Okay.

 5 MR. ROTH:  Harold, are there any pieces

 6 of this still in motion where you expect there mi ght be

 7 supplemental or additional or amended testimony b eing

 8 filed?

 9 MR. PACHIOS:  Don't expect that.

10 MR. ROTH:  Okay.

11 MR. IACOPINO:  Okay.  If, as a result of

12 --  I'm sorry.

13 MS. LINOWES:  I just have one quick

14 question.  

15 MR. IACOPINO:  Sure.  

16 MS. LINOWES:  Has the Purchase and Sale

17 been signed?

18 MR. PACHIOS:  Yes.

19 MR. IACOPINO:  If, as a result of our

20 technical session, there does come a need for the re to be

21 supplemental testimony filed, we'll address that at that

22 time.  And, hopefully, you know, we'll have 12 da ys in

23 between.  Unfortunately, like Harold, I'm going a way that

24 next week.  So, I'm going to be gone in the inter im week,
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 1 between the 21st and the 29th for my wife's 50th birthday

 2 party.

 3 MR. PACHIOS:  That's a long birthday

 4 party.

 5 MR. IACOPINO:  It's going to be in the

 6 Dominican Republic, so it's going to be a long wa ys away.

 7 But, okay.  Yes.  And, then, there will be

 8 cross-examination, argument, if the parties -- if  either

 9 the Committee wants to see a final memo or just h ear

10 arguments from the parties at the end of the evid ence on

11 the 31st, that will be dictated by the Chairman o f the

12 Committee.  Yes, sir?

13 MR. PACHIOS:  You permit redirect?

14 MR. IACOPINO:  Usually.  Yes.

15 MS. LINOWES:  One question.  You're

16 thinking that, if there is any follow-up final br iefs,

17 that would happen -- will be submitted that day, is that

18 what you're thinking?

19 MR. IACOPINO:  I think, if there's --

20 no, if there's final briefs, it will be on anothe r day

21 after that.  But they may not want to entertain b riefs,

22 they may just want to have final arguments by the  parties.

23 MS. LINOWES:  So, we should be prepared

24 for that?
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 1 MR. IACOPINO:  Yes.  You should be

 2 prepared for them to go into a deliberation sessi on that

 3 day as well, I believe, if I remember the notice

 4 correctly.

 5 MR. ROTH:  Are you going to do a

 6 prehearing --

 7 MR. IACOPINO:  It doesn't mean that they

 8 will.  But I think the notice actually indicates that they

 9 may deliberate.

10 MR. ROTH:  Mike, are you going to do a

11 final prehearing, you know, in the way you typica lly do,

12 you know, the day before the hearing or the last couple of

13 days before the hearing?

14 MR. PATNAUDE:  He won't be here.

15 MR. IACOPINO:  Well, I will be the rest

16 of that week.

17 MS. LINOWES:  It does say it "may

18 include deliberation on the merits."  

19 MR. IACOPINO:  Right.  "An adjudicative

20 proceeding and may include deliberation on the me rits."

21 No, I think that's going to -- generally, I like to leave

22 that to my Committee, if they feel they have hear d enough

23 evidence and they don't need briefing, then that' s what

24 they'll do.

      {SEC 2010-03} [Prehearing conference] {01-03- 11}



    51

 1 MS. LINOWES:  Okay.

 2 MR. IACOPINO:  They will just go right

 3 into it.  Now, that doesn't stop any party, if yo u want to

 4 file some kind of written brief or memorandum in advance,

 5 based upon whatever your position is with respect  to the

 6 matter, you're certainly free to do that.  If you  want to

 7 do a memorandum setting forth your position, I kn ow it's

 8 difficult to do, however, you already have the di rect

 9 testimony, you will have had the benefit of a tec hnical

10 session, and any discovery that came out of there .  The

11 only thing that you want have for the purposes of  filing

12 such a memo, if you wish to, would be the benefit  of the

13 cross-examination.

14 Now, it may be that the Committee says

15 "well, we would like to see written memos from th e

16 participants, and we will schedule a day down the  road to

17 deliberate."  That hasn't been the way that they have done

18 these in the past, just so you know.  Virtually a ll of

19 these have been done in a single hearing that's g one into

20 deliberations in the past.  And, because of the d ynamics

21 of this Committee and the difficulty in getting t his many

22 state agency heads in one way place at one time, that's

23 generally the way they prefer to proceed.  But I do know

24 that, if they don't feel that they're ready, they 'll say
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 1 "I'm not ready."

 2 MR. PACHIOS:  Can I just summarize our

 3 position with respect to the issues?  Because I t hink

 4 that's where this is most helpful, I found it ver y helpful

 5 to have this discussion with the intervenors.

 6 MR. IACOPINO:  Sure.

 7 MR. PACHIOS:  The way we have looked at

 8 this, and looked at the statute and the rules in prior

 9 transfer of ownership proceedings that we've revi ewed, is

10 that there is, in these proceedings, to approve a  transfer

11 of ownership, particularly of a project -- a proj ect

12 that's been approved, the issue here is Brookfiel d.  The

13 issue is the financial capacity, technical capaci ty, and

14 managerial capacity of Brookfield, not the Projec t.  The

15 Project has been through a lengthy process.  So, we come

16 prepared to talk about the capacity of Brookfield  to step

17 into the shoes as an owner of a certificated proj ect, to

18 step into the shoes of Noble.  And, that's our wh ole

19 thrust, that's how we prepared our prefiled testi mony.

20 Have we misread the statute and the rules?  I mea n, that's

21 -- that's how we got to this point.  The issue is

22 Brookfield, not whether this is a good project or  a bad

23 project.

24 MR. IACOPINO:  That you are absolutely
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 1 correct, the issue is whether or not Brookfield i s an

 2 appropriate entity to essentially have Noble's in terests

 3 transferred to.  However, the one thing that is t here is,

 4 you're correct, the Committee will look at the fi nancial,

 5 managerial, and technical capabilities of Brookfi eld to

 6 construct and operate the Project in accordance w ith the

 7 terms and conditions that are on the certificate.   So,

 8 there is -- this is not done -- this proceeding i s not

 9 done without regard for the Project at all.  I me an, the

10 Project is, and the terms and conditions that are  on the

11 certificate for the Project are part of the yards tick, if

12 you will, that the Committee uses to determine if

13 Brookfield does have the financial, managerial, a nd

14 technical capabilities.  So, that's, you know, it 's not

15 done with -- it's not done forgetting about the P roject

16 either.  And, obviously, there are aspects of the  Project

17 and the certificate that will -- that the Committ ee will

18 be concerned about whether or not Brookfield can comply

19 with those.

20 MR. PACHIOS:  And, we're in total

21 agreement with that, and we heard Lisa say the sa me thing.

22 You know, there are all these conditions, and she  wants to

23 make sure that Brookfield has the financial, tech nical, or

24 managerial capacity to abide and to accommodate t hose
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 1 conditions.  And, we agree that that is part of t his and

 2 part of what your inquiry --

 3 MS. LINOWES:  I just want to say,

 4 because I understand, you started out the convers ation

 5 exactly that point that, yes, that you want to pr ove that

 6 Brookfield is viable.  I don't think there are lo ts of

 7 questions around that.  But the question surround s the

 8 Project itself.  And, Noble declared itself and w as found

 9 by the Committee to have the managerial, technica l, and

10 financial ability to build and run that Project.  But it's

11 not doing -- I have no idea what financial situat ion Noble

12 is in today.  But, obviously, it may still be the  right

13 thing for Noble to do, but it's decided not to do  that for

14 reasons.  And, I think those reasons are applicab le to

15 Brookfield taking over the Project as well.  

16 What really matters to the State of New

17 Hampshire or at least the public, from our perspe ctive, I

18 would think for the public is whether or not the Project

19 is going to get built.

20 MR. ROTH:  And, just there was -- I

21 don't agree with something that you just said, if  I

22 understood you correctly, and that is "what were Noble's

23 reasons for getting out it?"  And, whether Noble turned

24 out that it couldn't do it or doesn't want to do it or
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 1 it's going to open theme parks instead, I don't t hink

 2 that's relevant, and I don't think we should spen d any

 3 time on that.

 4 But what I -- and, I think I have

 5 somewhat of a disagreement with Harold about what  the

 6 scope of the hearing is, because I don't think yo u can

 7 look at Brookfield in a vacuum and say "whatever this

 8 Project is and whatever it's become since that ti me, since

 9 the hearing, Brookfield is capable of doing it."  I mean,

10 maybe that's true.  But we don't -- I think we ne ed to be

11 able to look at what the economic condition of th e Project

12 is, and if economic factors have changed, in term s of how

13 it's going to operate.  And, such that so we can measure,

14 and you said "the yardstick", what is it we're me asuring?

15 If Brookfield is a foot long and the Project is a  foot and

16 a half long, it's not going to work.  You know wh at I'm

17 saying?  So, I think it's important, as I think

18 Mr. Iacopino said, to look at what the Project is , and we

19 -- and not just at Brookfield's economic power in  a

20 vacuum.

21 MS. LINOWES:  I agree with that.  I just

22 wanted to say -- and that's what I would say abou t Noble.

23 For whatever reason, Noble has decided it doesn't  want to

24 be part of this Project.  It wants -- it's sellin g out.
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 1 And, that's -- I think that's what we're getting at.  At

 2 some point, it's not -- it doesn't make sense for  you

 3 either, and we're looking at that.

 4 MR. PACHIOS:  May I respond?

 5 MR. IACOPINO:  Yes, you may.

 6 MR. PACHIOS:  We do have a fundamental

 7 disagreement here, and that's why these things --  this

 8 prehearing conference is important, a fundamental

 9 difference.  The question here is there's three p ieces:

10 Financial, managerial, and technical.  Do you hav e the

11 money to build this Project?  Do you have the fin ancial

12 capacity to build this Project?  Not -- and, seco nd, are

13 you a good manager?  Are you smart people?  Or, d o you

14 know what you're doing?  Is there any evidence th at these

15 people don't know what they're doing?  Or, is the re

16 evidence that "yes, they do know what they're doi ng"?

17 Third, technical; is there any evidence that they  screw

18 up, they don't know how to run these things?  The y'll make

19 a mess of it.  Or, is there evidence that these p eople are

20 technically sound and that the State of New Hamps hire can

21 rely on them, based on the evidence, to do a good  job? 

22 The issue is not whether the intervenors

23 would make a different choice as to whether they would

24 invest in the Project.  That's not the issue.  Li sa,

      {SEC 2010-03} [Prehearing conference] {01-03- 11}



    57

 1 Peter, you may evaluate things and say "Oh, jeez,  I

 2 wouldn't invest in this Project."  That's not the  issue.

 3 It's whether they have the money and the smarts t o do

 4 this.  That's the issue.  They may not have the m oney.

 5 They may not have a good track record as managers .  They

 6 may not have any technical capacity.  And, that's  what you

 7 have to determine for the people of New Hampshire .  

 8 But, if they do, they step -- there is

 9 no reason to prohibit them from stepping into the  shoes of

10 Noble.  And, that's what the issue is.  So, we --  I feel

11 very strongly about that, Michael.

12 MS. LINOWES:  Are you suggesting that we

13 have no right to ask these questions?

14 MR. PACHIOS:  I don't think I said that.

15 MS. LINOWES:  Okay.  So, I mean, I don't

16 think I'm in a position -- or, I'm going to be as king

17 questions, I'm not in a position to say whether B rookfield

18 has all of these abilities to run the Project.  B ut I'm

19 trying to understand where you're drawing the lin e.

20 MR. IACOPINO:  I think we're talking

21 past each other here.  I think that, and maybe be cause

22 everybody is trying to protect their positions.  But I

23 think we're talking past each other.  The Committ ee is

24 going to review this for the financial, manageria l, and
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 1 technical capabilities of Brookfield to construct  and

 2 operate the Project as it is certificated, subjec t to the

 3 terms and conditions of that certificate.  That's  the

 4 analysis that the Committee has always used when

 5 determining these types of things.

 6 They have not determined in the past

 7 whether it was a good idea for this particular pu rchaser

 8 to purchase this or not.  They have determined wh ether or

 9 not they have the financial, managerial, and tech nical

10 capabilities to purchase the certificate in some cases or

11 the interests.

12 And, so, now -- but, to answer your

13 question, in the past we have had extremely large

14 companies not undertake and not complete their

15 obligations, such as with the AES plant in London derry.

16 They walked away from that particular project and  left it

17 to their banks.  They had the benefit of having a

18 non-recourse financing agreement.  And, in that p articular

19 case, a transfer of the certificate went to a con sortium

20 of banks, who had to demonstrate that they were g oing to

21 take care of the technical aspects of it.  So, th e

22 questions that you're asking with respect to you want the

23 details about their managerial, technical, and fi nancial,

24 primarily, capabilities are questions that I thin k should
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 1 be asked and should be answered.  And, the Commit tee is

 2 going to be interested in those questions as well .

 3 But I think that, you know, whether it's

 4 a good idea for this particular company to -- whe ther

 5 they're making a good choice in buying this proje ct or

 6 buying this interest in this project, I don't kno w that

 7 that's the analysis that the Committee is going t o use at

 8 least, so that everybody is aware.  They're going  to

 9 determine, you know, are they financially, manage rially,

10 and technically capable of operating and construc ting this

11 Project in accordance with the certificate that's  already

12 been granted.

13 So, I think, to some extent, the two

14 sides are talking past each other.  But I underst and it's

15 because you, obviously, don't want to be trying t he case

16 past each other.  So, it's better to get it out h ere.  So,

17 --

18 MR. PACHIOS:  Yes.  And, thank you,

19 Mike, and I agree with you.  And, I would say to Lisa,

20 with respect to questions, I am sure that you wil l have a

21 lot of questions about the financial capacity of

22 Brookfield, the managerial capacity of Brookfield , the

23 technical capacity of Brookfield.

24 MS. LINOWES:  As it applies to this
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 1 Project, that's what I'm --

 2 MR. PACHIOS:  Of course, because the

 3 Project is the only issue.

 4 MS. LINOWES:  That's right.

 5 MR. PACHIOS:  In terms of this Project,

 6 yes.  But it's their capacity, not Noble's capaci ty, not

 7 somebody else's capacity, it's their -- the issue  is

 8 Brookfield's capacity.

 9 MR. IACOPINO:  Does anybody have

10 anything else that they wanted to address?

11 (No verbal response) 

12 MR. IACOPINO:  All right.  I think that

13 we've pretty much finished up the agenda as I had  it.  Is

14 there any other issues that anybody needed to rai se before

15 we conclude for the day?

16 MR. OSMARS:  Excuse me.  You had

17 suggested that we have an informal discussion bet ween --

18 (Interruption by the court reporter.) 

19 MR. OSMARS:  Oh.  My name is Kim Osmars.

20 You had suggested that we have a informal session , -- 

21 MR. IACOPINO:  Yes.

22 MR. OSMARS:  -- to better understand

23 their line of questioning?  

24 MR. IACOPINO:  Just to better understand
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 1 what the requests will be at the time of the tech nical

 2 session on the 18th.  That way, and before that d ate, if

 3 there are going to be issues, if there's going to  be

 4 documents or information that any party is going to be

 5 moving for a confidentiality order, that that can  be done

 6 in advance, so we don't have to have a technical session,

 7 have a ruling on confidentiality, and impinge on the

 8 hearing date of the 31st, because that motion may  still be

 9 outstanding.  

10 MR. OSMARS:  So, that's our initiative

11 to take on our own?

12 MR. IACOPINO:  I would -- I would

13 appreciate if the parties would talk, so that you  all have

14 a good idea of what type of information is going to be

15 looked for at that technical session, and that it  be, you

16 know, that in advance we know whether or not ther e is

17 certain information that you're going to be reque sting

18 protective orders on.  

19 MR. OSMARS:  That should be next week, I

20 guess, because the 18th is the week after that.

21 MR. PACHIOS:  Yes.  We'll talk about

22 that later this afternoon and be in touch.

23 MR. OSMARS:  Okay.

24 MR. IACOPINO:  In the normal course,
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 1 what happens when we have a full application, is there's

 2 usually data requests that go out, so that this i ssue gets

 3 resolved, because you see the questions.  And, th en, the

 4 party who is answering the data request says "Oh,  wait a

 5 minute.  We can't just give that to them.  We nee d a

 6 confidentiality order."  So, generally, what we w ill see

 7 is a Motion for Confidentiality order saying, you  know,

 8 that "Intervenor A has asked for the following

 9 information:  This is proprietary, this is commer cial,

10 these are financial documents that are exempt fro m

11 disclosure under RSA 91-A.  And, we ask that the court --

12 that the Committee find them to be exempt and req uire the

13 party to sign a confidentiality agreement."  And,  then, if

14 the parties object, they file an objection.  The presiding

15 officer will rule on those motions.  And, we can only go

16 from there, because I can't tell you what the rul ings will

17 be.  So, --

18 MR. OSMARS:  Thank you.  

19 MS. LINOWES:  I have a question.

20 Regarding the confidentiality agreement, in the p ast it

21 was always, as I recall, it was a -- and you star ted to

22 talk about this earlier, a confidentiality agreem ent that

23 came from the Applicant that we signed.

24 MR. IACOPINO:  That was approved,
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 1 though.

 2 MS. LINOWES:  Approved by the Committee.

 3 MR. IACOPINO:  Right.  It had always

 4 been -- there's always been an order.  Because th e problem

 5 was that, if the Committee is going to receive th e

 6 documents, they become a public record unless the y're

 7 determined to be exempt under the Right To Know A ct.  If

 8 they're determined to be exempt under the Right T o Know

 9 Act, what's generally happened is that the Commit tee has

10 also issued the confidentiality -- and usually it 's a

11 confidentiality agreement that the Applicant or t he party

12 who's seeking the confidentiality has proffered.  I mean,

13 there's been some, actually, I think you negotiat ed one at

14 one point though, where there was something diffi cult in

15 one of the agreements and you couldn't agree to i t, but

16 you did negotiate something else.  Or, maybe it w as the

17 AMC.  I forget.

18 MS. LINOWES:  That's right.  It was in

19 Lempster, I believe.  And, that was directly from

20 Iberdrola at the time.

21 MR. IACOPINO:  Right.  But I think it

22 was incorporated in the Committee's order finding  the

23 documents to be confidential.  Or, if not in the Iberdrola

24 case for Lempster, since then they have been doin g it that
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 1 way.

 2 MS. LINOWES:  Okay.

 3 MR. IACOPINO:  That may have been wind

 4 data, which I don't think ever actually came to t he

 5 Committee in that particular case.

 6 MS. LINOWES:  Correct.

 7 MR. IACOPINO:  But I know that you did

 8 have a confidentiality agreement.  But, if there are

 9 documents that are going to come to the Committee , they

10 have to not only be agreed to be confidential by the

11 parties who are going to receive them, the Commit tee has

12 to agree that they're exempt under the Right To K now Act.

13 MS. LINOWES:  Okay.  So that they will

14 be itemized and provide --

15 MR. IACOPINO:  Right.  And, that's why

16 part of the exercise that I've been trying to get  through

17 here is to try to get an idea of exactly what is it that

18 you're going to be asking for.  I mean, to the ex tent that

19 you know the exact documents you're going to be a sking

20 for, I want them to know in advance, so that we c an get

21 this resolved in advance.  Normally, we would hav e data

22 requests, so I would see it.  And, I'd say, "Okay , I know

23 they're going to ask for confidentiality on these

24 documents."  In this particular case, we're not g oing to
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 1 have a data request process.  So that I'm kind of  relying

 2 on the parties to informally identify what they'r e going

 3 to ask for, file the Motion for Confidentiality, if it's

 4 necessary.  Believe me, if we can do this without

 5 exempting documents from the Right To Know Act, t he

 6 Committee would far prefer that.  So, that is, yo u know,

 7 we don't have that intermediate step here where i t's easy

 8 to identify what's actually being asked.  So, wha t I'm

 9 asking the parties to do is to talk to each other  and

10 determine what it is that's being asked for.  I t hink

11 we've got somewhat of a list that we've already g one over,

12 and get a Motion for Confidentiality in, if, in f act, you

13 think you will need it.

14 MR. PACHIOS:  Or an objection.

15 MR. IACOPINO:  Or an objection.  If

16 there's something you're just outright not going to give,

17 --

18 MR. PACHIOS:  Right.

19 MR. IACOPINO:  -- that's fine, too.  You

20 know, an objection is fine.

21 MR. PACHIOS:  So, we would -- Mike, we

22 would --

23 MR. IACOPINO:  Or, actually, you

24 probably ought to do a motion for --

      {SEC 2010-03} [Prehearing conference] {01-03- 11}



    66

 1 MR. PACHIOS:  To compel.

 2 MR. IACOPINO:  -- for it to compel, --

 3 MR. PACHIOS:  Yes.

 4 MR. IACOPINO:  -- that would probably be

 5 the more appropriate way to do it.

 6 MR. PACHIOS:  Right.

 7 MR. IACOPINO:  So, if you say to him,

 8 and I'll just use something that, you know, "I wa nt your

 9 -- I want all the lunch orders of your employees at

10 Brookfield for the last three weeks", and he's li ke "we're

11 not going to give you that", I would ask that you  file the

12 Motion to Compel.

13 MS. LINOWES:  Okay.

14 MR. IACOPINO:  Whereas, if the answer is

15 "I'll give you that, but I really need a confiden tiality

16 order.  You know, they eat big lunches", or whate ver.  You

17 know, then I would be looking to him to file the Motion

18 for Confidentiality of the lunch orders.

19 MS. LINOWES:  Well, one thing I'm

20 concerned, because the -- the question that Peter  raised

21 earlier about, not wanting to get into a fight ov er

22 relevancy.  I think we've put on the table what w e -- the

23 information we're interested in.  I have no way o f knowing

24 if certain documents exist or not, for instance, a
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 1 proforma on the operating conditions of the Proje ct.  But

 2 we have an understanding on the kind of data.  I' m just

 3 hoping that we're not going to run into a fight o ver

 4 relevancy.  You've made a point now at least two times

 5 today of what you think that the Committee is loo king for,

 6 which sounds like we're heading into a fight over

 7 relevancy.  And, so, I'm not comfortable with tha t.  I

 8 mean, it's going to slow the process down.

 9 MR. PACHIOS:  Well, may I respond?

10 MR. ROTH:  And, I share her concern, to

11 be honest with you, Harold.

12 MR. PACHIOS:  Yes.  No, no, I

13 understand.

14 MR. IACOPINO:  Sure.  Respond, Harold,

15 and then -- go ahead.

16 MR. PACHIOS:  I understand.  And, I

17 think we have a different view of what the test h ere is.

18 Our view is it's the financial capacity, technica l

19 capacity, and managerial capacity of Brookfield.  You have

20 a different view, and I understand that.  But it is a --

21 MR. ROTH:  But I don't think you

22 understand our view.  Because our view is, at lea st mine

23 anyway, I can't speak for Lisa, but my view is th at that

24 capacity does not exist in a vacuum.  It exists w ith
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 1 respect to this Project as it is currently antici pated.

 2 And, what we saw two years ago is perhaps not wha t is

 3 currently anticipated.  And, that's why I go back  to, you

 4 know, the yardstick.  You know, if Brookfield's a  foot

 5 long and this Project is a foot and a half long, then the

 6 capacity isn't there.  But, if all we know is tha t

 7 Brookfield is a foot long, then we don't really k now

 8 whether the capacity exists.  That's what I'm try ing to

 9 get at.

10 MR. PACHIOS:  The issue of how long

11 Brookfield is -- well, let me stop.  I think we c an narrow

12 this down.  The Project is what the Project is, a nd there

13 are various conditions, as Lisa pointed out.  You  had a

14 whole, long hearing, and you know a lot about the  Project.

15 I think that's true.  You know a lot about the Pr oject.

16 MS. LINOWES:  As it existed two years

17 ago.

18 MR. PACHIOS:  Yes.  Well, and if it's

19 the same Project, if it's the exact same Project than what

20 existed two years ago exists today.  That's the P roject.

21 MS. LINOWES:  Well, that's not the case.

22 MR. PACHIOS:  Well, if it's not the case

23 -- we think it is the case.  So, we are stepping into the

24 shoes of a owner of a company that holds a certif icate.
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 1 We're obligated to proceed pursuant to that certi ficate.

 2 The question is, are we able, you litigated this

 3 certificate, are we in a position to accommodate that

 4 certificate, and to do it the way the SEC said to  do it?

 5 That's the issue.

 6 MS. LINOWES:  If I may, the question

 7 that Peter raised about relevancy, I think he was  saying,

 8 I think I understood, the question of relevancy i s let it

 9 come up on January 31.  Don't let it stop the dis covery

10 process between now and then is what we're asking .  And, I

11 don't think asking for some of the documents or t he

12 information we're looking for, which sounds like it's

13 outside of what you want to give, should become a  fight

14 now.

15 MR. ROTH:  Yes.  I think the standard

16 for discovery is going to be a lot more in the ve in of

17 "give it", because relevancy, for purposes of adm ission,

18 is different.  I mean, you're a litigator.  I'm s ure you

19 understand.  

20 MR. PACHIOS:  No, no.  We -- 

21 MR. ROTH:  When we do discovery, we have

22 a right to get more information than perhaps we c an admit.

23 MR. PACHIOS:  You have a right to get

24 the information.
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 1 MR. ROTH:  I don't think we've asked for

 2 anything that's outside of the reasonable scope o f

 3 discovery in this case.

 4 MR. PACHIOS:  Well, if you ask for

 5 proprietary information, it is outside the normal  scope of

 6 discovery.

 7 MR. IACOPINO:  I don't think you're

 8 going to see them asking for something that's -- 

 9 MR. ROTH:  I don't think "proprietary"

10 is a scope issue.

11 MR. IACOPINO:  I don't think you're

12 going to -- first of all, I don't think you're go ing to

13 see requests for something that you're actually g oing to

14 determine to be proprietary.  Secondly, if the --  I'll

15 just use round figures, if the Project, if it cos ts

16 $1 million to build the Project two years ago, bu t today

17 the cost is $5 million, I assume that the Committ ee is

18 going to measure Brookfield's capacity against to day's

19 number, as opposed to two years ago.

20 MR. ROTH:  That's what I was saying.

21 MR. IACOPINO:  So that, -- 

22 MR. PACHIOS:  No problem there. 

23 MR. IACOPINO:  -- in that regard, it's

24 not just about Brookfield.  It's also about the a bility to

      {SEC 2010-03} [Prehearing conference] {01-03- 11}



    71

 1 construct.  And, when I say "Brookfield's capacit y", both

 2 managerial, financial, and technical, to construc t and

 3 operate the Project.  That's a very plain vanilla  example

 4 of how the specifics of the Project come in.

 5 MR. ROTH:  And, I can give you a

 6 somewhat more detailed, you know, my sort of look  at this.

 7 Let's say that the proforma of the Project shows that it

 8 requires, in order for it to work, it requires Br ookfield

 9 to invest X number of dollars per year to support  it, just

10 additional equity investment.  Just to make up fo r the

11 fact that RECs are down or the PPAs are low or co sts --

12 the costs of running it are higher, whatever the figure

13 is.  And, we look at Brookfield, and we don't fin d that

14 money in Brookfield's balance sheet.  Now, you sa y "That's

15 preposterous.  This is a huge company.  They'll a lways

16 have the money."  But, you know, that may be the answer in

17 the end.  But, in terms of our testing it and ana lyzing

18 it, you know, in this process, we have a right to  ask

19 those questions and learn what those answers are.

20 MR. PACHIOS:  You have a right, absolute

21 right to inquire into whether Brookfield has the capacity,

22 if it costs 350 million, does Brookfield have the  money to

23 do it?

24 MR. ROTH:  But building the Project
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 1 isn't the end of the analysis, because, and I thi nk maybe

 2 that's where you're not understanding us, the ana lysis

 3 goes through the Project's operation.  You have a  burden

 4 of showing that the Project -- that the Applicant  has the

 5 ability to construct and operate the Project.  An d, if we

 6 don't understand what it costs to operate it, ver sus what

 7 you're going to make on it, then you can't really  meet

 8 your burden.  And, that's, you know, so that's wh ere I'm

 9 coming from.

10 And, I'm not looking for, you know, I

11 don't know what the idea of proprietary is that y ou're

12 embracing here.  But, you know, when we met and w e had

13 hearings here with Noble, they produced a financi al model,

14 an operating model that we looked at.  And, I can 't

15 remember what all went into it.  But, you know, w e had a

16 financial expert look at it and say "Yeah, they h ave a

17 model.  It seems to make sense.  The numbers add up."  So,

18 that's the kind of thing that I'm thinking about and

19 looking at.  And, I don't remember the model was

20 especially complicated or detailed either.

21 MR. IACOPINO:  I think we're talking

22 beyond each other, though.  Because I think what Harold is

23 trying to protect is the "why", and what you all are

24 looking for is the "what".  So, I think that that 's the
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 1 difference --

 2 MR. ROTH:  Yes.  I hope that's true.

 3 MR. IACOPINO:  -- in what we're talking

 4 about.

 5 MR. ROTH:  But I'm afraid that Harold is

 6 going to say "I'm not going to give you the what,  because

 7 I think you're looking for the why."  And, I thin k that's

 8 where we're -- we're going to end up in futility.  

 9 MR. IACOPINO:  And, if that's the case,

10 then we'll see motions to compel, okay?  And, we' ll deal

11 with them.  But I think you're going to walk out of here

12 today, Harold, with an idea of the types of infor mation

13 that they want.  I do want the three of you to pl ease

14 communicate with each other.

15 MR. PACHIOS:  This week.  We'll do it

16 this week.

17 MR. IACOPINO:  As soon as possible.  So

18 that he can have a good idea on, if he does need to seek

19 confidentiality of documents, that he can have th e time to

20 get that in.  And, also, if there's something tha t he's

21 going to object to, he can let you know, so that you all

22 can get in a Motion to Compel.

23 Now, Lisa, I know you filed a motion

24 seeking to intervene pro se.  I take it you do not intend
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 1 to hire counsel to represent your group in this m atter,

 2 right?

 3 MS. LINOWES:  I do not.  That's correct.

 4 MR. IACOPINO:  Peter, is there anybody

 5 else from your office who will be working on this ?  

 6 MR. ROTH:  Probably not.

 7 MR. IACOPINO:  Okay.  So, it will be the

 8 people who are here dealing with each other.

 9 MS. LINOWES:  Is this the service list?

10 I don't know if there is one or not.

11 MR. IACOPINO:  There is a service list,

12 but I just don't -- it hasn't been published as a  service

13 list.  It's more like an e-mail list right now.

14 MS. LINOWES:  Okay.

15 MR. IACOPINO:  But we have been using up

16 to this point the Granite Reliable service list w hen we

17 first got this Application.  

18 MS. LINOWES:  Okay.

19 MR. IACOPINO:  All those folks who were

20 on that list were notified.  My guess is it's pro bably

21 going to keep that going, adding, obviously, Broo kfield

22 and the folks who are -- actually, it's just Broo kfield is

23 the only new party that I can think of since that  time.

24 MS. LINOWES:  Okay.
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 1 MR. IACOPINO:  You did get notice

 2 originally when this first came in, too, right?

 3 MS. LINOWES:  Yes.  Correct.

 4 MR. IACOPINO:  Okay.  So, the original

 5 service list idea worked.

 6 So, any other issues that anybody wants

 7 to raise, other than this discovery issue that I think

 8 we've pretty much pounded into the sand here?  An ything

 9 other issues?  

10 (No verbal response) 

11 MR. IACOPINO:  All right.  Why don't we

12 adjourn then.  And, thank you all very much.  And , please

13 keep me abreast, even if it's just informally, as  to how

14 things are going.  You know, I'm not a decision-m aker.

15 So, you can call me up and say "I'm going to file  this" or

16 "I'm going to file that", and it won't be an ex parte

17 communication.  Thank you very much, Steve.

18 (Whereupon the prehearing conference 

19 ended at 11:49 a.m.) 

20

21

22

23

24
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