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 1 P R O C E E D I N G. 

 2 CHAIRMAN IGNATIUS:  Good morning,

 3 everyone.  I'd like to open the hearing today in Docket

 4 2012-01, which is the matter of the request for

 5 certification by Antrim Wind Energy, LLC.  And, w elcome,

 6 everyone.  Can you hear me back there?  I'll keep  it up.

 7 And, let's all try to remember that we don't have  a

 8 microphone system here that we're used to at the

 9 Commission.

10 What we are doing today is limited to

11 one aspect of this case, which is taking argument s and

12 questions by Committee members regarding the subd ivision

13 authorization with the Site Evaluation Committee,  and

14 whether the Committee has full authority over the

15 subdivision request that's in the Application, or  whether

16 the Planning Board retains full authority over th e

17 subdivision aspects of this Application, or somew here in

18 between.  And, as you recall from the prior sessi on we had

19 where this came up, we had some briefing and disc ussion,

20 and the Committee determined that it felt it wasn 't "all

21 or nothing", it wasn't either one of the two extr emes, it

22 was somewhere in between.  That, in the Committee 's view,

23 it seemed as though the case law sent us to an an alysis of

24 what is preempted and held in the authority of th e SEC to
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 1 determine as part of the overall scheme of 162-H,  and what

 2 remains with the Planning Board as the residual a uthority

 3 that isn't preempted by the state statute for the  SEC.

 4 We then asked people to think about

 5 that, parties to come forward and identify what t hey felt

 6 the lines should be on what's on the SEC side and  what

 7 would be on the Planning Board side.  And, we rec eived

 8 three filings; from the Planning Board, the Appli cant, and

 9 Public Counsel.  And, I'm not aware of anything e lse that

10 we received.  But Committee members have those th ree

11 filings and have reviewed them.  And, so, what we 're going

12 to do today, after going through appearances, is we are

13 going to have those three entities, the Applicant , the

14 Planning Board, and Public Counsel, to make their

15 presentations.  They don't have to restate everyt hing that

16 was in the filings, but a sort of quick summary o f their

17 position.  And, then, to go kind of section by se ction of

18 what they think is in or out, if that's their -- if that's

19 their interpretation of the way to go.  If they f eel they

20 can't separate them out, explain why they think t hey can't

21 separate them out.  Committee members may ask que stions.

22 It's not a day for cross-examination by other par ties or

23 on each other.  It's just Committee questions in a sort of

24 oral argument type setting.
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 1 And, at the close of that, we'll

 2 determine whether we want to undertake deliberati ons on

 3 the issue or set it aside for deliberations at th e

 4 conclusion of the full record.  So, we'll determi ne that

 5 later.  And, I think that's the only matter of bu siness

 6 today, other than maybe some administrative matte rs that

 7 Mr. Iacopino would want to go through to get us r eady for

 8 next Monday.

 9 So, that's the game plan as I see it for

10 this morning.  It's now 3:15.  It's actually almo st 9:15.

11 So, you can do the math every time you look at th e clock.

12 So, why don't we begin with appearances.

13 I'm Amy Ignatius.  I'm Chairman of the Public Uti lities

14 Commission.  And, by statute, serve as Vice Chair  of the

15 Site Evaluation Committee, and have been selected  to

16 preside over this Subcommittee, taking on the Ant rim Wind

17 Energy case.  Why don't we go around, starting wi th

18 Johanna, on Committee members.

19 MS. LYONS:  I'm Johanna Lyons,

20 representing the Department of Resources & Econom ic

21 Development.

22 MS. BAILEY:  Kate Bailey, from the

23 Public Utilities Commission.

24 MR. SIMPKINS:  Brad Simpkins, Department
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 1 of Resources & Economic Development.

 2 MR. DUPEE:  Brook Dupee, representing

 3 the Department of Health & Human Services.  

 4 DIR. STEWART:  Harry Stewart, Water

 5 Division Director, Department of Environmental Se rvices.

 6 MR. GREEN:  Craig Green, Department of

 7 Transportation.  

 8 MR. BOISVERT:  Richard Boisvert,

 9 Division of Historical Resources.

10 CHAIRMAN IGNATIUS:  And, you know

11 Mr. Iacopino, who is counsel to the Site Evaluati on

12 Committee.  Let's take appearances of parties.

13 MS. GEIGER:  I'm Susan Geiger, from the

14 law firm of Orr & Reno.  I represent Antrim Wind Energy,

15 LLC, the Applicant in this docket.  And, with me this

16 morning, from Orr & Reno, is Attorney Rachel Gold wasser,

17 and from Antrim Wind, Jack Kenworthy.

18 CHAIRMAN IGNATIUS:  And, can everyone

19 hear?  We've got another meeting behind us and pe ople

20 behind.  So, let's everyone keep their voices up please.

21 Sir, behind you?  Anybody else?  Any other partie s who

22 want to identify themselves?

23 MR. FROLING:  I'm Stephen Froling.  I'm

24 representing the Harris Center for Conservation E ducation.
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 1 MR. STEARNS:  I'm Galen Stearns.  I

 2 represent the Town of Antrim Board of Selectmen.

 3 MR. GENEST:  Mike Genest, one of the

 4 Selectmen.

 5 (Court reporter interruption.) 

 6 MR. ROBERTSON:  John Robertson,

 7 Selectman.

 8 MR. IACOPINO:  Martha.

 9 MS. PINELLO:  Martha Pinello, Antrim

10 Planning Board.  

11 MR. ROTH:  Peter Roth, Counsel for the

12 Public.

13 CHAIRMAN IGNATIUS:  All right.  And, do

14 we have any other intervenors who are here who ha ven't

15 checked in?

16 (No verbal response) 

17 CHAIRMAN IGNATIUS:  All right.  Then,

18 Mr. Iacopino, are there any procedural issues we should

19 take up first, any other administrative things to  check

20 off the list, or should we --

21 MR. IACOPINO:  Not unless you include

22 hurricane planning.

23 CHAIRMAN IGNATIUS:  We will spend a

24 little time talking about that later.  Unfortunat ely, that
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 1 is a complication we've got to figure out.

 2 All right.  Well, then, let's begin with

 3 presentations of the positions on the subdivision

 4 authority question.  And, let's begin with the Ap plicant.

 5 And, I think, in terms of people being able to he ar, if

 6 you want to maybe shift slightly, you know, rearr ange a

 7 little bit, so that people can hear from behind y ou as

 8 well, might be helpful.

 9 MS. GEIGER:  Okay.  Thank you.  I'm

10 going to switch places with Mr. Kenworthy, so tha t -- can

11 everyone hear me?

12 FROM THE FLOOR:  Uh-huh.

13 CHAIRMAN IGNATIUS:  Thank you.

14 MS. GEIGER:  I think, as the

15 Subcommittee knows, Antrim Wind's position is tha t the

16 Site Evaluation Committee's authority fully preem pts any

17 local planning board authority over the subdivisi on

18 approval of the Project substation.  Our preempti on

19 arguments are laid out in two memoranda that we f iled with

20 the Committee, one on July 24th of this year, the  other on

21 September 28th.  The Applicant's September 28th m emorandum

22 also discusses, in addition to the preemption arg ument

23 itself, some of the Supreme Court cases upon whic h the

24 Subcommittee apparently relied in making its dete rmination
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 1 that there was not total preemption over this sub division

 2 issue.  And, that's why we're here today, obvious ly, to

 3 discuss what, if any, residual authority remains with the

 4 local Planning Board.

 5 Now, as we've discussed in our

 6 memorandum, the three Supreme Court cases, Stablex, North

 7 Country Environmental, and the Bio Energy case, all deal

 8 with very specific statutes that are very differe nt from

 9 162-H, which is the statute that governs the Comm ittee's

10 authority and operations here.  These statutes, R SA 147-A

11 through D, 149-M, and 125-C, again, are very diff erent

12 from 162-H, which deals very comprehensively with  land use

13 and siting relative to energy facilities.

14 In fact, unlike 162-H, those statutes,

15 which deal, respectively, with hazardous waste, s olid

16 waste, and air emissions, two of them actually co ntain

17 savings clauses, specifically says that local aut horities

18 are reserved the authority to apply local ordinan ces and

19 regulations, but are not inconsistent with those statutes.

20 So, 162-H doesn't have a savings clause in it.  T wo of the

21 statutes in the Supreme Court cases that are disc ussed in

22 my memo do have savings clauses in them.  So, I t hink

23 we're in a very, very different situation here.

24 In addition, we've got a statute, 162-H,
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 1 that says that this Committee's decisions are to be

 2 conclusive on all questions of siting and land us e.  And,

 3 that's in Section 16, II, of 162-H.

 4 MR. ROTH:  Excuse me, madam Chairman?  I

 5 thought this was a hearing not to revisit the que stion

 6 that was argued a month or so ago.  But, instead,  as you

 7 described at the beginning of the hearing, to det ermine

 8 which of the provisions of the Antrim Planning Bo ard rules

 9 were to be preempted.  And, what I hear Attorney Geiger

10 doing is essentially rearguing the preemption, an d, in a

11 way, asking for a rehearing or reconsideration on  the

12 matter that was already discussed a month ago.  A nd, I

13 think that's inappropriate.  And, I would ask tha t she be

14 directed to move to the substance of the hearing today.

15 CHAIRMAN IGNATIUS:  Well, I had said in

16 the beginning that we didn't need to rehash every thing

17 that's in the filings, because people have seen t hem and

18 read them, but people could do a quick summary of  their

19 position, if it's -- I assume we're going to get quickly

20 to the --

21 MS. GEIGER:  We can move right ahead. 

22 CHAIRMAN IGNATIUS:  All right.

23 MS. GEIGER:  And, I will do that.

24 Basically, what I'd like to do also is, and I hav en't had
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 1 a chance to do this because our memoranda were fi led on

 2 the same day, but just quickly respond to memoran da that

 3 were filed by others.

 4 MR. ROTH:  Again, I think that's an

 5 inappropriate use of the Committee's time and the  parties'

 6 time.

 7 CHAIRMAN IGNATIUS:  Well, I'd like to

 8 hear it.  And, we'll give you the opportunity to do as

 9 well.

10 MR. ROTH:  I don't need to.

11 CHAIRMAN IGNATIUS:  And, I forgot to

12 mention that others who didn't file their own pos itions in

13 writing are welcome to orally address those today , if they

14 have a position on Subdivision Regulations, other  parties.

15 That wasn't meant to be the only people who could  speak

16 today, but we're not questioning each other.  But , if you

17 want to make your own position, after the three w ho I've

18 identified have, you're welcome to speak to that briefly.

19 Go ahead.

20 MS. GEIGER:  The Planning Board states

21 in its submission that, basically, all of its zon ing

22 ordinances and site plan and subdivision review

23 regulations apply to the substation that's at iss ue here.

24 And, we believe that that point or that position actually
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 1 underscores the Applicant's position concerning

 2 preemption.  Because, if Antrim were to apply all  of the

 3 ordinances and regulations that it says applies h ere,

 4 they're going to effectively be duplicating work that this

 5 Committee is doing.  And, we'll get into that as we move

 6 through some of those local regulations to demons trate

 7 exactly where there is substantial overlap betwee n what

 8 the Planning Board does in reviewing a subdivisio n plan,

 9 and what this Committee does when it reviews an e nergy

10 facility for purposes of certification under 162- H.  So,

11 we think that, in areas where there is direct ove rlap

12 between this Committee's function and the local b ody's

13 function, there is preemption as a matter of law.

14 In addition, if the -- if this Project

15 were required to go to the local Planning Board f or

16 approval of the subdivision for the substation, i n

17 addition to duplication of effort, there's an add itional

18 regulatory hurdle that would have to be jumped th rough,

19 and we think that's expressly in contravention of  what the

20 Legislature intended when it enacted 162-H.  

21 Now, without conceding that the Antrim

22 Planning Board has any residual authority to appr ove the

23 substation plans, we believe that, if any local a uthority

24 remains, it is very, very limited.  And, as we've  set out
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 1 in our memorandum, I believe in the back of it, y ou will

 2 see a marked up version of the local regulations to

 3 demonstrate where we believe there is overlap wit h what

 4 this Committee's function is and what the Town wo uld

 5 propose to assert with respect to the Project sub station.

 6 We'd be happy to move through that with

 7 you now, but the ultimate point that I'd like to make is

 8 that, even if, for some reason, the Committee wer e to

 9 decide that there were some residual authority wi th the

10 Planning Board over the limited areas that we've

11 identified, there's case law that says that that authority

12 cannot be applied to exclude the Project.  It can not have

13 exclusionary effect.  So, we would ask respectful ly that

14 the Subcommittee keep that point in mind as it mo ves

15 through the regulations.  

16 And, I think, getting something to

17 Mr. Stewart might have said at the last meeting, and that

18 is, we could very well conclude at the end of thi s

19 exercise that, because the siting issues here are  so

20 inextricably linked to local planning and zoning

21 ordinances that you can't tease any of them out, and you

22 can't decide that there should be any residual au thority

23 left with the Town.

24 CHAIRMAN IGNATIUS:  Can I ask you a
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 1 question about that?  If by saying -- I know your  position

 2 is, you believe that all is preempted, but that, for the

 3 sake of argument, maybe there's something that is  not

 4 preempted.  And, if that were the case, anything that's

 5 not preempted, the Planning Board could review, b ut only

 6 say "yes".  There couldn't be a "no" to any evalu ation of

 7 the Planning Board, because to say "no" to anythi ng would

 8 be blocking the Project and therefore is preempte d?

 9 MS. GEIGER:  I think that's right.  And,

10 I get that directly from the case law.  The same case law

11 that the Committee apparently relied on in going down the

12 path of residual authority.

13 CHAIRMAN IGNATIUS:  Well, let me follow

14 that, because I'm not understanding just conceptu ally.  If

15 the theory is that anything that's a direct confl ict is in

16 the hands of the Site Evaluation Committee, and t he

17 Planning Board can't undertake it.  Then, the thi ngs that

18 are not direct conflicts and may not be material to a wind

19 farm, but are just things that the Planning Board  cares

20 about, you know, adequate water or sewer or front age or

21 something like that, how is it that it would be, if it's

22 not a direct conflict and not preempted, so it si ts in the

23 hands of the Planning Board, and I know that's no t your

24 legal position, but, assume that, for a moment, t hat is
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 1 the legal finding, then how is it that that's mea ningful,

 2 if the Planning Board can do nothing other than s ay "yes"

 3 to the Applicant?

 4 MS. GEIGER:  Well, I think that -- I

 5 think that just points out the whole issue with

 6 preemption, I mean, and residual authority in thi s

 7 particular context.  Because I think we have a fu ndamental

 8 disagreement about what types of things respectfu lly you

 9 think that the Town could retain authority over.  It seems

10 like water and other uses are something that this

11 Committee decides.  You know, adequate water or w ater

12 quality, etcetera, that's something that's specifically

13 within the purview of this Committee.  So, I woul d argue

14 at the very beginning that that's not something t hat the

15 Town would have the authority to look at.

16 CHAIRMAN IGNATIUS:  But, if you -- I'm

17 trying to stay away from the environmental sectio ns,

18 because I think there's a number of people have a lready

19 sort of agreed that a lot of the environmental th ings sort

20 of move over to the SEC side of things.  But, if something

21 like, I don't know, let's say trash collection, I  don't

22 even remember if there is an ordinance on trash

23 collection.  But let's just -- something that is

24 immaterial, whether it's a wind facility or a sch ool or a
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 1 housing development.  It's just something that th e Town

 2 thinks is important.  It's got nothing to do with  the

 3 siting of the facility.  Is your view that, even if we

 4 were to find some residual authority under the St ablex

 5 line of cases, that residual authority can only b e

 6 approval and could never be --

 7 MS. GEIGER:  It can't be applied in an

 8 exclusionary way.  So, for example, metes and bou nds of a

 9 lot, and things of that nature, that talk about s pecific

10 things that are germane to the issue of creating this

11 subdivided lot.  Seems to me those would be thing s that

12 the Board would -- could, under the theory of res idual

13 authority, apply to approve the subdivision.  And , we laid

14 those out in our filing.  And, Attorney Goldwasse r is

15 prepared to walk us through them, if that would b e more

16 helpful.  I think the problem that we're having h ere is

17 we're having a conceptual discussion.  And, I thi nk the

18 point that each of us is trying to make, actually , I think

19 will be highlighted as we move through these regs .

20 Because, I think, once you do that, you see, sort  of in

21 black and white, examples of criteria that we bel ieve the

22 Legislature intended this Committee to have autho rity

23 over.

24 Now, if the argument of residual
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 1 authority prevails, then what we've done in the

 2 alternative is tried to identify those limited ar eas where

 3 the Town might be able to apply some of its regul atory

 4 criteria to review and approve a subdivision.

 5 CHAIRMAN IGNATIUS:  I understand that.

 6 And, my only question was, taking that final piec e of

 7 identifying what might remain with the authority -- within

 8 the authority of the Planning Board under the the ory that

 9 the Committee has found meaningful, was your fina l

10 sentence earlier to say, "and even if you try to assert

11 any of that, you couldn't say "no" to it, because  that

12 would be exclusionary."  So, I guess, let's try t o be sure

13 we're -- I don't want to go through sort of a puz zle here

14 and have it be "surprise", at the end, "we've ide ntified

15 the things that might be residual, but they are o f no

16 import.  

17 If there's things that you believe that

18 you want us to consider in the alternative as rem aining

19 residual with the Planning Board, and that the Pl anning

20 Board could make a meaningful determination up or  down on,

21 that's what I really want to hear.  As opposed to , the

22 Planning Board has it, but, if they ever say "no"  to it,

23 that's illegal, and because then that's really a waste of

24 effort.  Mr. Dupee.
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 1 MR. DUPEE:  Thank you, madam Chairman.

 2 And, just to make sure I understand the question.   So, if

 3 we're talking about residual authority being -- s omething

 4 being immaterial to the Application.  So, there's  an

 5 ordinance that says you have to have a trash coll ection

 6 and you have to use green bags.  And, the Applica nt says

 7 "I'd rather have red bags."  So, the question is,  could

 8 the Planning Board's determination that, yes, you  must

 9 have a different color bag apply, because it woul d not

10 change the nature of the permit.  So, they would have that

11 residual authority.  But, for something that for some

12 reason would change or cause the Applicant to be denied,

13 there would be -- 

14 (Court reporter interruption.) 

15 MR. DUPEE:  I'm sorry.  So long as it's

16 clear that the regulation or ordinance would be s omething

17 that wouldn't affect the actual issuance of the p ermit.

18 So, the example being a green trash bag versus re d trash

19 bags.  So, if I understand correctly, the questio n is

20 whether the Planning Board can say green versus r ed, but

21 couldn't say whether or not, you know, if your an  energy

22 -- if you're a wind facility, then you couldn't m eet the

23 standard, something along those lines, if I under stand

24 correctly.
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 1 MS. GEIGER:  I'm going to -- I'm going

 2 to turn this over to Attorney Goldwasser, who pra ctices in

 3 the area of land use.  She appears before lots of  zoning

 4 and planning boards, I do not.  And, so, I think she's in

 5 a better position to address specific examples th at you

 6 might give of local regulations that could theore tically

 7 be reserved to the Town, if the SEC believes that  they do

 8 not have authority to preempt.

 9 CHAIRMAN IGNATIUS:  And, specifically to

10 Mr. Dupee's question?

11 MS. GOLDWASSER:  I hope so.  

12 CHAIRMAN IGNATIUS:  Please.

13 MS. GOLDWASSER:  And, I'm going to use

14 an example that is really far to one side, so tha t it

15 makes it hopefully clearer.  And, then, when we w alk

16 through the regulations, which I'm sure we'll do at some

17 point this after -- this morning, we can see wher e the

18 gray area is here.  But I think you've identified  a good

19 question.  And, to take the Planning Board's posi tion,

20 which is that, when it makes a subdivision determ ination,

21 it must decide that the project meets all local z oning

22 ordinances and regulations.  To take that as an e xample of

23 where we get past the green versus red bags, and we get

24 into something that is much more concerning, to u se that
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 1 as an example for exclusionary effect.  

 2 So, the Antrim zoning ordinance states

 3 what kind of uses are permitted in a district, st ates

 4 setback for buildings, states height regulations for

 5 buildings, states exceptions for those things, le aving

 6 aside what would be permitted in Antrim and what wouldn't

 7 be permitted in Antrim.  If this Committee decide s that

 8 the Planning Board is correct, and, therefore, th e

 9 Planning Board has subdivision authority, and, wh en the

10 Planning Board makes a subdivision decision, it m ust

11 determine that the project meets all of these reg ulations.  

12 If, hypothetically, this project didn't

13 meet the use/setback/height regulations, the Plan ning

14 Board subdivision decision would be "Sorry, we ca n't grant

15 you subdivision authority.  You need to go seek a  variance

16 from the Zoning Board from the zoning ordinance."   And,

17 requiring an Applicant to go seek a zoning varian ce for

18 the use of the site or for the setbacks associate d with

19 this site, in a case where the Site Evaluation Co mmittee

20 has determined that a project is permitted, that,  from my

21 perspective, completely contradicts the language in RSA

22 162-H, which states that the Site Evaluation Comm ittee's

23 determinations must be conclusive on all issue of  siting

24 and land use.  That would be exclusionary.  Becau se, if
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 1 you went -- if you had to go to the Zoning Board and seek

 2 a variance against an ordinance on a use issue, w hich

 3 clearly goes beyond what the legislative history,  the

 4 statute, and the PSNH case indicate, I mean, that  that --

 5 that goes far beyond what, you know, what any -- any

 6 residual authority which might be left in the Pla nning

 7 Board.  That's the opposite of the red bag versus  green

 8 bag example.  Is that fair, I guess?

 9 MR. DUPEE:  To the general versus

10 specific.

11 MS. GOLDWASSER:  Yes.  Because what that

12 would mean was that an applicant to the Site Eval uation

13 Committee, not just this Applicant, but any appli cant to

14 the Site Evaluation Committee, when seeking subdi vision

15 authority, has to go to each town and each locati on and

16 seek very likely variances from the zoning board,  which

17 are appealable in one way, subdivision authority from the

18 planning board, which is appealable via a separat e avenue,

19 and a Site Evaluation Committee permit, which mig ht

20 contradict each other.  So, to use another exampl e, in the

21 driveway example, the regulations, the Planning B oard's

22 regulations provide certain requirements regardin g how

23 driveways need to work.  Those requirements aren' t

24 necessarily applicable to a project that's before  this

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



    28

 1 Committee for all sorts of complicated reasons th at, in my

 2 mind, the Legislature indicated should be dealt w ith by

 3 this Committee and not by a local land use author ity.  If

 4 an applicant seeks authority from this Committee and

 5 provides a DOT permit to get the driveways necess ary to

 6 serve a facility, and, at the same time, must go to the

 7 Planning Board to speak subdivision authority, an d the

 8 Planning Board says "No, no.  You don't meet our

 9 regulations for driveways.  You must do A, B, C, D and E."

10 Then, the Applicant has potentially two different

11 approvals; one for a driveway in one location and  one for

12 a driveway in another location.  They might affec t how

13 other parts of the project operate.  And, then, t hey have

14 to recursively come back to the SEC with an amend ment to

15 their App. I mean, it gets very complicated.  And , that's

16 where exclusionary effect could be a real problem .

17 Because, if those requirements that are in the re gulations

18 for a driveway make it impossible to meet, it's i mpossible

19 to meet those requirements, theoretically, then a  project

20 that the Site Evaluation Committee could approve,  which

21 meets the standards that the Site Evaluation Comm ittee has

22 set out, could be excluded from being built, beca use of

23 the Planning Board's application of its own regul ations.

24 And, when I look at the language in 162-H, which states

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



    29

 1 that siting -- that this Committee's decisions ar e

 2 "conclusive on...siting and land use", that's whe re I have

 3 a problem.

 4 CHAIRMAN IGNATIUS:  Mr. Iacopino.

 5 MR. IACOPINO:  Thank you.  Can I just

 6 ask you a question about that?  I want to take yo ur

 7 driveway example.  Let's say that the planning re gulations

 8 require a certain width of a driveway or a certai n

 9 thickness of the asphalt, and that's what the Pla nning

10 Board requires under their Subdivision Regulation s.  I'm

11 having a hard time getting my arms around your su ggestion

12 that that somehow affects the siting decision tha t was

13 made by this Committee.  If they tell you the dri veway has

14 got to be 20 feet, instead of 15 feet, --

15 MS. GOLDWASSER:  Right.

16 MR. IACOPINO:  -- it seems to me that

17 that's exactly the type of regulation that it is not --

18 it's not like a wind ordinance, it doesn't go to the core

19 of what we do.  It is applied to every industrial

20 facility.

21 MS. GOLDWASSER:  Yes.

22 MR. IACOPINO:  I assume it's being

23 applied in good faith.  And, it's the type of thi ng that

24 it doesn't really affect the siting of the facili ty.  So,
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 1 it seems to me that that's exactly the type of re gulation

 2 that would fit within the language that has not o nly been

 3 in Stablex, but every case since Stablex has come down,

 4 and from the case before Stablex as well, about residual

 5 authority.

 6 So, I'm not -- I don't see how you

 7 suggested that's somehow an exclusionary type of authority

 8 on the part of the Town.  Now, if they were sayin g "well,

 9 for wind plants, we require a 60-foot driveway", or "a

10 5-foot driveway", whatever, and they were applyin g it

11 differently or in an exclusionary manner or in ba d faith,

12 I'd have a better time accepting your argument.  

13 But can you please explain to us how --

14 how it is something like that?  I mean, it seems to me

15 that those sort of substantive regulations are re ally more

16 fairly put in the "red and green bag" category th an to

17 suggest that they're somehow exclusionary.

18 MS. GOLDWASSER:  I have a couple of

19 responses to that.  The first one is that the Pla nning

20 Board is given special authority in this process,  and they

21 have every right and obligation to come to the Co mmittee

22 and say "we don't" -- "this road" -- "these roads  don't

23 meet our requirements in these parts of our regul ations,

24 you ought to require the Applicant to have a 30-f oot wide
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 1 driveway."  And, my guess is, this Committee woul d say,

 2 "unless there's a good reason not to, yes, you gu ys, you

 3 need to put in a 30-foot wide driveway."  What th e

 4 Legislature didn't intend was for an applicant to  have to

 5 go through an entirely separate regulatory proces s, which

 6 has appeals to the Superior Court, and then appea ls to the

 7 Supreme Court, as a completely separate means of obtaining

 8 the outcome.  So, that's part one.  I'll get to - -

 9 MR. IACOPINO:  Okay.  But wait -- I

10 don't want to interrupt you, but you keep going b ack to

11 the decision that's already been made.  We'd like  to --

12 which is that, there is preemptive effect, but th ere is

13 some residual authority.  

14 I think what we really want to get to in

15 this hearing is this issue of the residual author ity,

16 which portions of the ordinances in the Town of A ntrim

17 apply.  It's clear that, you know, a zoning ordin ance

18 isn't going to apply, if we say this is a proper site, and

19 it's in a residential -- even if it was in a resi dential

20 district, if the Committee says "This is a proper  site for

21 this facility", we preempt that local zoning.  Bu t, when

22 you're talking about driveways or trash collectio n or

23 things like that, I'd rather that we address thos e issues,

24 than to keep going back to this issue of "whether  or not
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 1 there's total preemption or not?"  We've already decided

 2 that there is some residual authority.  We're loo king for

 3 an argument from the parties and guidance from th e

 4 parties, in terms of "where is the line between t hat

 5 residual authority?"

 6 MS. GOLDWASSER:  And, I guess I would

 7 assert, Mr. Iacopino, that the driveway issue is -- what I

 8 heard the Committee say at the last hearing was t hat "land

 9 use" -- "issues of land use and siting" -- "issue s of land

10 use and siting are within the Committee's decisio n-making

11 authority, and issues of subdivision, of how this  land is

12 divided up, are the residual authority of a plann ing

13 board."  Now, the driveway issue, for example, in  these

14 regulations, there are rules about shared drivewa ys, okay?

15 How long a shared driveway can be.  How -- so, if  you have

16 two lots that are next to each other, how long th e

17 driveway that one of them shares, you know, can b e to the

18 next one?  That could directly impact how the sub division

19 comes out.  That's more than an issue of the widt h of a

20 driveway, and that's more about the -- whether th is site

21 is appropriate for this facility and how the land  will be

22 used, and less about a subdivision authority.  An d, I

23 apologize if I misunderstood what the Committee h ad said

24 in the last hearing, but that was what I had perc eived.
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 1 MR. IACOPINO:  But what you're saying

 2 is, is that -- the application of that particular

 3 subdivision regulation with respect to shared dri veway has

 4 an exclusionary effect on these particular proper ties.  

 5 MS. GOLDWASSER:  Right.  Right.  

 6 MR. IACOPINO:  That's fine.  That's the

 7 type of argument that I think we're looking for h ere

 8 today, instead of keep going back to the preempti on

 9 argument.  That's been -- but what I would sugges t that

10 the parties do, and, obviously, it's up to you ho w you

11 want to present your cases, but you look at the l anguage

12 out of Stablex, which basically has -- I count them as

13 four things to look at, is it something that goes  to the

14 core of what the Committee does, something, for i nstance,

15 if they had a wind ordinance, we would preempt th e wind

16 ordinance.  Number two is, is this something that  applies

17 to every industrial facility?  Number three, is i t being

18 applied in good faith?  And, number four, does it  have an

19 exclusionary effect?  I think that that's the typ e of

20 analysis we need to do with respect to the regula tions

21 that apply in Antrim.

22 I agree that there's another step that

23 you need to address, and that is the fact that th ere's a

24 process, and you may have a planning board that d oes not
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 1 -- will not give you the process.  But this may n ot be the

 2 place where that has to be resolved.  You know, y ou may

 3 file a limited application at the end of day, whe n you

 4 have your certificate, you may go to them and say  "we're

 5 filing an application for our subdivision here, b ased upon

 6 the limited criteria that we believe are residual

 7 authority", and they may say "no, we can't accept  that."

 8 And, that's -- I don't think that the Committee c an help

 9 you with that.  You have to go somewhere else to get that

10 kind of relief.  But I think that that's a differ ent

11 issue.  I'm sure we can address it today, but I t hink that

12 it's best if we go through the regulations first,  apply

13 the Stablex criteria, tell us why you think the Stablex

14 criteria renders any particular regulation residu al or

15 not, and then we can address process issues separ ately.

16 MS. GOLDWASSER:  So, just to make sure

17 that I understand what process the Committee woul d like to

18 follow, would you like us -- I had assumed that w e were

19 going to go and provide -- present argument, and then go

20 through the regulations sort of en masse.  I'm ha ppy to

21 walk through our Appendix A, which we provided, w hich

22 provides a redline of how we viewed the regulatio ns now,

23 or I can wait.  It's at the -- however the Chair would

24 like to proceed.
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 1 CHAIRMAN IGNATIUS:  No, I think that's a

 2 good question.  I think we could go either way.  If it

 3 would help to have each party, who has a position  they

 4 want to advance on this, to go through just a ver y quick

 5 summary of their overall position, and then we be gin

 6 section by section, and let each person make thei r pitch

 7 on that section, and the Committee ask questions about

 8 that section, and then move to the next, that's f ine.

 9 Rather than have the Applicant go through the ent ire

10 ordinance, and then have Public Counsel go throug h the

11 entire ordinance, and the Planning Board go throu gh the

12 entire.  That may be more useful.  Is that all ri ght with

13 everyone?  

14 (No verbal response) 

15 CHAIRMAN IGNATIUS:  All right.  Before

16 we begin that, were there other questions from Co mmittee

17 members before we shift gears a bit?  Yes, sir. 

18 Mr. Boisvert.

19 MR. BOISVERT:  I just want to be clear.

20 I believe I understand it.  But I've heard attorn eys refer

21 to the Project.  I'm assuming that our discussion s have to

22 do with the subdivision and what happens on that

23 subdivision property only.  It does not extend to  wind

24 tower locations, etcetera.  That's my understanding.  But
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 1 I've heard some language that could be construed

 2 otherwise.  I want to make sure that that's my

 3 understanding.

 4 CHAIRMAN IGNATIUS:  That's a very good

 5 question.  And, that's also been my understanding .  That

 6 we're not discussing whether the Planning Board s hould

 7 have the residual authority to say, you know, "To wer 10

 8 should be not where it's located, but somewhere i n another

 9 part of the municipality."  That that isn't what we're

10 talking about.  We're talking about, "for the req uest that

11 we subdivide a parcel of land for the Project, do es that

12 sit with us or does that sit with the Planning Bo ard?" 

13 Thank you.  So, anything else on this

14 sort of general overview from the Applicant or sh ould we

15 move to the Planning Board for a position?  Ms. P inello,

16 are you taking that one?

17 MS. PINELLO:  Yes, I am.

18 CHAIRMAN IGNATIUS:  Thank you.

19 MS. PINELLO:  Good morning.  I'd like to

20 also introduce Sarah VanderWende, who is a member  of the

21 Planning Board, who is now in attendance with me.

22 CHAIRMAN IGNATIUS:  And, can you spell

23 your last name for the reporter please?  

24 MS. VANDERWENDE:  My last name is
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 1 "VanderWende", V-a-n-d-e-r-W-e-n-d-e.

 2 CHAIRMAN IGNATIUS:  Thank you.  Go

 3 ahead.

 4 MS. PINELLO:  First off, I would like to

 5 start by thanking the Committee for being able to  have

 6 this opportunity to present what, in many ways, i s a very

 7 nuanced and very small aspect of our life in town s in New

 8 Hampshire.  Planning boards is a small part of it , and

 9 even then, smaller than that is subdivision.  And , I will

10 admit there are some of us who are fascinated wit h these

11 aspects of government enough to be willing to tak e these

12 on to look at that.  And, in fact, what I feel pr ivileged

13 is is that this is an aspect of quasi-judicial bo ards and

14 local boards that, as we begin to develop this fo rm of

15 expediated permitting, this situation we're wrest ling out

16 for many other kinds of situations.  So, I feel p rivileged

17 to be able to sort out how we do this in shared

18 responsibility.  And, because I am not an attorne y, and I

19 don't play an attorney, I'm going to read a brief

20 statement.  And, then, I'd be happy to take quest ions and

21 follow with that.  

22 The Planning Board does have the legal

23 authority to recognize state law preemption princ iples,

24 and to conduct a local subdivision review, which gives
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 1 full credence to those principles.  The Planning Board is

 2 an elected board.  This particular board is elect ed by the

 3 citizens of Antrim to implement the authority giv en by

 4 state law for subdivision.  The Board's authority  over

 5 this subdivision:  The standard for which regulat ions can

 6 be applied, versus which -- those which can be pr eempted

 7 is called the "residual authority", recognized in  cases

 8 such as Simplex [sic-Stablex?] versus Hooksett, the

 9 Supreme Court in -- the New Hampshire Supreme Cou rt,

10 excuse me, in the North Country Environmental case, which

11 says as follows:  "We vacate and demand for deter mination

12 as to whether the Town's existing Site Plan Regul ations

13 are applicable, lawful, and consistent with RSA

14 Chapter 149-M.  To be lawful, the Town must have applied

15 the regulations in good faith without exclusionar y affect.

16 Another case, Stablex versus the Town of

17 Hooksett, 122 New Hampshire 1 -- and, I think you have

18 this, the citation for that, and then also in Pel ham.

19 "Applicable regulations are those to which any in dustrial

20 facility would be subjected."

21 The Antrim Planning Board cannot know in

22 advance which regulations will be applied in good  faith

23 and without exclusionary effect.  Antrim Planning  Board

24 members cannot segment the Antrim regulations for  a case
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 1 that then they then would sit on for the residual

 2 authority.  The SEC or someone not on the Plannin g Board

 3 could make a list of those Antrim regulations, wh ich would

 4 be discriminatory on their face, presumably a sho rt list,

 5 and remand -- the remaining regulations are capab le of

 6 being applied in a non-exclusionatory [sic ] manner.  And,

 7 that the Board -- we intend to do just that.  And , that

 8 the Board recognizes that, whether or not it ends  up doing

 9 so, or having this come to us, it would also be s ubject to

10 further review by appeal.

11 So, I'd be glad to take questions or --

12 so, that kind of I will admit we're on the opposi te side

13 of that.  But I think it's important for you to

14 understand, we're not on the opposite side of thi s because

15 we choose to be oppositional.  It's our responsib ility as

16 an elected board.  And, so, for us to make decisi ons,

17 before we have an application, would, in effect, being

18 exclusionatory [sic ] already.  So, thank you.

19 CHAIRMAN IGNATIUS:  All right.  That's a

20 good summary.  And, then, we'll come back to your  position

21 on particular --

22 MS. PINELLO:  Okay.  Thank you.

23 CHAIRMAN IGNATIUS:  -- aspects of the

24 ordinance.  Mr. Roth.
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 1 MR. ROTH:  Thank you.  I guess I'd like

 2 to start with my understanding of the Town's posi tion, the

 3 Planning Board's position.  And, perhaps that can  shed

 4 some light on what I think is perhaps the disconn ect

 5 between the Applicant and the Town -- or, the Pla nning

 6 Board.  It seems to me, the Planning Board is say ing

 7 "we're not saying all of these regulations must b e applied

 8 and, therefore, you know the Applicant is going t o have to

 9 go through, you know, all these hoops."  I think what

10 they're saying is that they have to, as a co-sove reign, as

11 an instrument of the sovereign power of the state , they

12 have to look at the application on its face and o n its

13 merits when it's presented, and not make predicti ons about

14 what they're going to do with it before it's actu ally

15 presented.  And, that they have a responsibility of their

16 own to make an assessment about what's preempted and

17 what's not.  And, that they cannot do that until they

18 actually see the application and know what it say s.  

19 So, I think that's how I understand it,

20 and it's perhaps appropriate that I'm sitting bet ween

21 them.  I think that the Applicant's view of the e xclusion

22 -- exclusionary effect is wrong.  It seems to me that, if

23 they have residual power, they have the power to say "no".

24 And, I think the idea of "exclusionary effect" is  -- it's
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 1 intended to block rules that simply say "no wind power" or

 2 "we prohibit this type of facility altogether."  And,

 3 that's an exclusion provision that, obviously, co uld not

 4 coexist with the Site Evaluation Committee.  But I think

 5 it has to be where things are uniformly applied t o all

 6 kinds of facilities, those who cannot be seen as

 7 exclusionary just because the Planning Board can say "no".

 8 I've gone through the, you know, the

 9 Planning Board regulations.  And, as I said in a brief

10 memorandum that I filed, you know, it seems to me  that you

11 look for the core things.  And, when I do that, I  exclude

12 basically anything that looks like the -- where t hey're

13 looking at the configuration of the structure and , you

14 know, for example, you know, an example is parkin g.  If

15 you'll look, and I'm just giving you an example h ere.

16 CHAIRMAN IGNATIUS:  Yes.  And, then,

17 we'll go back more thoroughly through each.  

18 MR. ROTH:  Yes, I understand. 

19 CHAIRMAN IGNATIUS:  But, if you want to

20 give a general example, that's good.

21 MR. ROTH:  In the Planning Board

22 regulations, on Page 31, it says "Parking Require ments".

23 And, in my view, that should be preempted.  And, the

24 reason for that is because it refers to the new s tructure
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 1 or enlargement of an existing structure.  And, so , when --

 2 that, to me, ought to be preempted, because it de als with

 3 the structure, not with the lot configuration.  A nd, so,

 4 that's where I draw the line.  And, I think I tri ed to

 5 apply that throughout my list of things that are in and

 6 out.

 7 CHAIRMAN IGNATIUS:  Can you explain why

 8 the structure should be the governing starting po int in

 9 your breakout of these?

10 MR. ROTH:  Because the Site Evaluation

11 Committee's function here is to approve a certifi cate for

12 a facility, and that's the structure.  It would b e as

13 though, if the Planning Board regulations said, y ou know,

14 "any building must have wood siding and painted a n

15 attractive hue of barn red."  And, obviously, you  cannot

16 build a subdivision painted with barn red wooden siding.

17 I suppose they could try, but it seems to me that  that is

18 something that where you're dealing with the actu al energy

19 facility itself, the structure.  This Committee's

20 jurisdiction over that issue I think is paramount  over

21 something that the Planning Board would want.  Wh ereas, in

22 contrast, looking at the driveway issue, the driv eway has

23 to do with the lot, not with the structure itself .  And,

24 that's just by the terms of the Planning Board
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 1 regulations.  Now, if the Planning Board regulati ons said

 2 something different, other than "parking associat ed with

 3 the structure", I might have a different view of it.  But

 4 I'm just taking it on the face value of what the Planning

 5 Board has written for its own rules.

 6 CHAIRMAN IGNATIUS:  So that, for

 7 example, a height ordinance is very structure-rel ated, and

 8 would be preempted.  But, if there were a noise o rdinance,

 9 would that --

10 MR. ROTH:  That has to do with the

11 facility.  And, so, I would submit that that woul d be

12 preempted.

13 CHAIRMAN IGNATIUS:  Because the noise

14 comes from the structure?

15 MR. ROTH:  That's correct.

16 CHAIRMAN IGNATIUS:  Okay.

17 MR. ROTH:  Then, I think it's fairly

18 simple to see that there are a number of things i n here

19 that just don't apply at all in the Planning Boar d

20 regulations.  And, things that just don't apply s hould not

21 be deemed to be preempted.  Because I just don't think, in

22 terms of doing a preemption, you should only go a s far as

23 you absolutely need to go.  And, if you don't nee d to

24 preempt things that don't apply, then you shouldn 't
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 1 declare them preempted.  And, there are a number of

 2 examples that we can go through when we do the

 3 step-by-step analysis.  

 4 And, then, there are things like, for

 5 example, the Section IV of the Planning Board reg ulations,

 6 "Procedure".  You know, it's just filling out the

 7 application, including the right papers and stamp s with

 8 it.  And, I think that that's sort of a uniform t hing that

 9 applies to everybody.  And, it's, you know, anybo dy can

10 get that gone correctly.  And, my experience with  planning

11 boards is they're generally pretty cooperative an d helpful

12 about getting that done correctly.  And, so, I wo uldn't

13 think that any of that should be preempted, becau se it's

14 uniform, and it's not hard to -- it's not hard to  do.

15 And, it puts the Planning Board in a position whe re they

16 can actually evaluate the merits of the thing in a proper

17 way.  That's all I really have to say about it.

18 CHAIRMAN IGNATIUS:  All right.  Ms.

19 Bailey.

20 MS. BAILEY:  Do you think that the

21 zoning ordinances are preempted?

22 MR. ROTH:  I don't think you need to

23 preempt the zoning ordinances here.  Because, in this

24 case, it appears that the zoning for this locatio n is
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 1 proper for the facility that's being proposed.  S o,

 2 whether it's preempted or not is sort of a nice a cademic

 3 question, but I don't think, as I said with thing s that

 4 are not applicable, I don't think you need to go there.

 5 MS. BAILEY:  But what about

 6 Ms. Goldwasser's example, where the Planning Boar d says

 7 "no" to something, and they have to get a varianc e from

 8 the zoning ordinances?

 9 MR. ROTH:  You know, that's the way it

10 goes.  And, you know, that --

11 MS. BAILEY:  So, if that's the way it

12 goes, they have to go to the Zoning Board?

13 MR. ROTH:  Whatever the procedure is,

14 you know, that's what they have to do.  And, that 's what

15 any -- that's what any user of that property want ing to

16 configure it that way would have to do.  

17 MS. BAILEY:  If it had to do with the

18 configuration of the land itself, --

19 MR. ROTH:  That's correct.

20 MS. BAILEY:  -- and not anything on the

21 land?

22 MR. ROTH:  Right.

23 MS. BAILEY:  Thank you.

24 CHAIRMAN IGNATIUS:  Mr. Iacopino.  
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 1 MR. IACOPINO:  I'm sorry, Mr.

 2 Stewart has a question.

 3 CHAIRMAN IGNATIUS:  Mr. Stewart.

 4 DIR. STEWART:  Why is the driveway not

 5 part of the facility?

 6 MR. ROTH:  Because of the way the rule

 7 is -- I believe the rule does not associate the d riveway

 8 with the structure.  The driveway is associated w ith the

 9 lot.

10 DIR. STEWART:  Don't you need a driveway

11 to operate the facility?

12 MR. ROTH:  Absolutely.

13 DIR. STEWART:  I suppose you could

14 helicopter in.

15 MR. ROTH:  But, you know, I think you

16 need a driveway for the lot in order to get to it .  And, I

17 suppose you could helicopter into it, but I think  that's

18 not favored in land planning anywhere.

19 MS. PINELLO:  Thank you.

20 MR. ROTH:  Or parachute.  But the point

21 I'm making is, I took the land, you know, the Ant rim

22 regulations on their face.  And, if a regulation,  I think

23 I got this right, says that whatever the system o r

24 facility is that was associated with the structur e, as the
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 1 parking lot is, according to the regulation, then  I think

 2 that that should be preempted.  Whereas, in thing s that

 3 are associated with the lot itself, because it co mes out

 4 of the configuration of the lot by the subdivisio n, then

 5 that should be not preempted.

 6 CHAIRMAN IGNATIUS:  Mr. Dupee.

 7 MR. DUPEE:  Thank you, madam Chair.  So,

 8 Attorney Roth, if you go to the ZBA, because your  driveway

 9 didn't meet spec, and ZBA said "we're not going t o give

10 you a variance", what happens then?

11 MR. ROTH:  Then, they have to go and

12 design the driveway in accordance with the spec.  

13 MR. DUPEE:  And, if that wasn't

14 possible?

15 MR. ROTH:  Or they can appeal it.

16 MR. DUPEE:  Thank you.  Madam Chair? 

17 CHAIRMAN IGNATIUS:  Yes, go ahead.

18 MR. DUPEE:  So that, if you definitely

19 could not --

20 (Court reporter interruption.) 

21 MR. FROLING:  Could you speak up please.

22 MR. DUPEE:  Attorney Roth, so, if the

23 Applicant could not meet the terms and conditions  of that

24 ordinance, yet the Committee had still said "Yes,  okay, go
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 1 ahead and build", what happens then?

 2 MR. ROTH:  Well, then, they wouldn't be

 3 able to get their subdivision approved, and they wouldn't

 4 be able to record the document, and they would ha ve a

 5 title problem that PSNH has said would be a show- stopper

 6 for them.

 7 CHAIRMAN IGNATIUS:  Please continue.

 8 MR. DUPEE:  So, that would be sort of a

 9 de facto denial of the permit?

10 MR. ROTH:  No, it would not be a de

11 facto denial of the permit.  It would be a denial of the ir

12 subdivision plan.  And, there are other solutions .  I

13 mean, you know, according to their lease, at leas t as I

14 understand it, they have an option to purchase th e whole

15 piece of property.  So, they could skip the subdi vision

16 business and just buy the whole lot.  So, there a re, you

17 know, ways around us, including, you know, the ap peal

18 process.

19 CHAIRMAN IGNATIUS:  Please continue.

20 You don't have to ask permission, that's all righ t.  

21 MR. DUPEE:  Thank you, madam Chair.  So,

22 if, at the end of that process, it appeared, unde r a town

23 ordinance or the interpretation therefore, that t his

24 facility could not be built, would you believe th at the
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 1 Site Evaluation Committee determination would pre empt?

 2 MR. ROTH:  No.  I mean, that's the

 3 discussion that Attorney Iacopino had with the Ap plicant a

 4 minute ago.  The power to have that residual auth ority,

 5 and I think "residual authority" is perhaps not q uite the

 6 right -- it's sort of a "co-", a sharing of autho rity, not

 7 so much a "residual", but that's semantics.  But the

 8 existence of that authority is the power to say " no".

 9 And, then, if they say "no", then the Applicant n eeds to

10 go back to the drawing board and think of a diffe rent way

11 of doing it, or, you know, abandon the project.  

12 MR. DUPEE:  So, to just make sure I

13 understand correctly, if the Committee's determin ation was

14 this facility should be built, a certificate of f acility

15 was offered, and the Applicant still needed to go  through

16 a series of local, residual obligations, duties,

17 requirements, that at no point would the exercisi ng of

18 those local conditions affect the fact that they could go

19 ahead and build their facility according to the p ermit

20 they had gotten or the certificate they had gotte n from

21 the Committee?

22 MR. ROTH:  If I understand you

23 correctly, I think what it comes down to is, was that

24 decision by the Planning Board made in good faith ?  And,
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 1 if it was made in good faith, and it withstands t he appeal

 2 process, then, you know, that's the way it goes.  

 3 You know, I think I said in my original

 4 memorandum, you know, there are plenty of other s ituations

 5 where this Committee's work is done, but the Appl icant

 6 still has to go off somewhere else and get other approvals

 7 that can either kill the project or give it the g reen

 8 light.  And, you know, just the mere fact that th e

 9 Committee has the ability to give the license doe sn't

10 guarantee everybody the opportunity and the abili ty to

11 complete the project.  So, you know, the fact tha t this

12 one sharing of authority with the, you know, the Planning

13 Board might present a stumbling block to that.  A nd, I

14 would submit, out of any number of these projects  that

15 have been brought to the Site Evaluation Committe e over

16 the years, this is the first one where anybody ha s come in

17 and said "Oh, by the way, the Planning Board is g oing to

18 screw us in the end, and, therefore, you should p reempt

19 them."  Plenty of other projects have gone to pla nning

20 boards all over the state with, you know, with su ccess and

21 gone on and built their projects.

22 So, again, it comes down to, as Attorney

23 Iacopino said in the analysis, was it done in bad  faith?

24 And, if it was not, if it was in good faith, then  the
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 1 power of the planning board to say "no" should st and.

 2 CHAIRMAN IGNATIUS:  Mr. Roth, let me

 3 follow up on what you just said.  Are you saying that

 4 there are other Site Evaluation Committee project s that

 5 have taken place in recent years that have also h ad a

 6 parallel planning board process going on?

 7 MR. ROTH:  Yes.  The Groton facility,

 8 for example, had to go to the Town of -- Susan, h elp me

 9 out here?

10 MS. GEIGER:  Holderness.  

11 MR. ROTH:  -- Holderness for approvals

12 from the Planning Board, received them, and, as f ar as I

13 know, they're under construction.

14 CHAIRMAN IGNATIUS:  And, what was being

15 sought from the Town of Holderness Planning Board ?

16 MR. ROTH:  I think it was the necessary

17 things to build a substation, of all things.  But  I'm sure

18 Attorney Geiger has a better grasp of the facts t here.

19 But that was done with the Town of Holderness Pla nning

20 Board making their determinations on things like lighting

21 and, I don't know, whatever else they did.  But t heir role

22 was not preempted, and nobody came here and said that they

23 should be.

24 MR. IACOPINO:  Yes.  But, in that case,
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 1 that Applicant chose to do that that way.  They n ever

 2 brought the issue to the Site Evaluation Committe e.  They

 3 never came and said "we're going to need a subdiv ision

 4 over in Holderness where we're building the thing , would

 5 you grant it to us."

 6 MR. ROTH:  No, I agree.  They never came

 7 to you and said "can we do that", because they di dn't

 8 think they needed to.  But there was nobody in he re saying

 9 "you should preempt the Town of Holderness Planni ng

10 Board."

11 MR. IACOPINO:  I understand what you're

12 saying.  But I'm just -- I think I knew where you  were

13 going with the question.  It wasn't before the Co mmittee,

14 because nobody had brought it to our attention th en.

15 Nobody asked us to do it.

16 MR. ROTH:  And, madam Chairman, I would

17 suggest that, you know, with a little more resear ch, we

18 could probably find that nearly every project con structed

19 with this Committee's authority has some involvem ent with

20 a planning board over something.

21 CHAIRMAN IGNATIUS:  Well, be careful

22 with statements like that, because that's what we 're

23 trying to sort out.  And, of the ones that I've

24 participated in, which isn't that many, I can't t hink of
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 1 any, but there may be -- there may be some, and i t would

 2 be interesting to see what those are.  There are certainly

 3 situations where there's been input.  But, whethe r there

 4 have been parallel procedures, where applications  filed in

 5 both entities at once, going forward on their own  separate

 6 tracks, is something that I'm not aware of.  So, I didn't

 7 know about Holderness, that's good to know.  If t here are

 8 others you know of, I would be interested.

 9 MR. ROTH:  I don't know of any

10 specifically.  And, the notion of "parallel proce edings" I

11 think perhaps asks too much.  I think, in some of  these

12 instances, you know, the planning -- you know, ag ain, I'm

13 speculating, but I would suspect that the plannin g board

14 proceeding was done after the fact.

15 CHAIRMAN IGNATIUS:  All right.

16 Mr. Iacopino.

17 MR. IACOPINO:  I have a couple

18 questions.  I want to address what Mr. Dupee was

19 addressing with you, because it seems to me that that

20 really gets to the crux of what the Committee has  to

21 consider today.  And, you keep -- it's basically "what is

22 the definition of "exclusionary effect".  Okay?  So that,

23 if we're looking at any particular subdivision re gulation,

24 what's the definition of "exclusionary effect"?  If I
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 1 understand what you've said, and please correct m e if I'm

 2 wrong, is that you make that determination or you  think

 3 that that definition begins with this distinction  between

 4 the lot and the structure.  Am I correct?  That's  --

 5 MR. ROTH:  No.  I think that it's -- one

 6 of my criteria for determining whether this is "c ore", and

 7 that was the first of your Stablex factors, "core" is

 8 whether it's lot or structure.  That, to me, is a  separate

 9 piece of the analysis.  But, for me, the exclusio nary

10 effect is, you look at the rule, the particular r ule, or

11 the set of rules as a whole, and decide "is there

12 something in there that is intended to block or t he sole

13 purpose is to prohibit this kind of a facility fr om being

14 constructed?"  Not things that are uniformly appl ied to

15 everybody who comes in the door.  Whether it's a strip

16 mall or a substation or, you know, a gas station.

17 MR. IACOPINO:  But would you agree that

18 there are regulations, Subdivision Regulations, t hat could

19 be applied uniformly, but still have an exclusion ary

20 effect on a energy facility?

21 MR. ROTH:  I guess I would agree with

22 Ms. Pinello that that list could be fairly small.

23 MR. IACOPINO:  Okay.  But it could, it

24 could exist?
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 1 MR. ROTH:  Yes.  There could be one that

 2 says "you cannot have a facility that -- you cann ot, you

 3 know, use the lot for a facility that has high vo ltage",

 4 you know, something like that.  I don't think the re is

 5 such a thing in the Planning Board regulations.  But, if

 6 one were there, that would be getting close to ex cluding

 7 an energy facility.

 8 MR. IACOPINO:  The other question that I

 9 have, and I'm going to address this to Ms. Pinell o, too,

10 so both of you can answer, is about, I don't know  if I'm

11 correct about this, but it seems to me about 50 p ercent of

12 the regulations that have been filed with the Com mittee

13 are process, what you have to put in your applica tion, you

14 know, what has to be in it.  And, I guess my ques tion is

15 this, if a energy developer obtains a Certificate  of Site

16 and Facility from this Committee, comes to you an d says

17 "okay, we've got this certificate.  We can't comp ly with",

18 because this is what I thought your memo said, "w e can't

19 comply with these requirements of this applicatio n,

20 because, you know, these are things that are dict ated by

21 our facility."  And, you know, whatever -- so, th ey come

22 in and say, for instance, let's say you had a win d

23 ordinance, just for -- "we can't comply with your  wind

24 ordinance, because we have a certificate from", a nd

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



    56

 1 clearly that's something that is excludable.  Is there

 2 application going to be considered or is it just going to

 3 be rejected, because they have taken the position  that

 4 certain regulations don't apply?

 5 MS. PINELLO:  Just a minute, let me go

 6 through the process, I'm not -- let me think abou t it.

 7 When considering an application, the Planning Boa rd

 8 accepts an application.  Some applications are co mplete,

 9 some applications are incomplete, some developers  make

10 demands that don't match our ordinances.  We cons ider

11 those.  You have a conceptual -- sometimes you ha ve a

12 conceptual, sometimes you don't, you go in for th e

13 process.  So, it is not unusual for somebody to a pply to

14 use a piece of land or subdivide a piece of land,  but not

15 have everything all together, and that's why you have

16 conceptuals.  

17 We have a process in which we're

18 required, once an application is accepted, to fol low the

19 law, in terms of when we look at that, and then a lso we

20 have a requirement in terms of how long we have, that

21 we're allowed to say "process it" or have hearing s on it.

22 So, that's one aspect of that.  

23 The other aspect is, it is the Planning

24 Board's understanding, with the SEC, that the Pla nning
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 1 Board has residual authority regarding subdivisio n.  The

 2 Planning Board does not have authority in this ca se

 3 associated with the SEC regarding land use.  So, that --

 4 does that -- does that -- maybe, can you --

 5 MR. IACOPINO:  My question is little

 6 more basic.

 7 MS. PINELLO:  Okay.

 8 MR. IACOPINO:  It actually goes to the

 9 process.  If they came in and they say "We've got  this

10 certificate from the Site Evaluation Committee.

11 Therefore, this part of the application, and this  part and

12 this part don't apply."  Are they going to get sh own the

13 door?  Or, is the Committee -- I mean, because yo u seem to

14 have this process, and what I thought I read in y our memo,

15 maybe I read it too closely, I don't know, but I thought I

16 read in your memo is that, "we have" -- "all of t hese

17 regulations, zoning, planning, subdivision, all i nteract

18 with one another.  And, therefore, we can't addre ss this

19 issue without applying all three."  Well, I think  it was

20 three different ordinances that interact with eac h other.

21 And, so, I sort of got the impression from that t hat, if

22 they came in with a certificate and an applicatio n, and

23 that application wasn't exactly what's required u nder your

24 regulation, they were going to be shown the door.   And, I
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 1 think that may be the perception they have as wel l.

 2 MS. PINELLO:  Okay.  What I think is in

 3 part of that, and let me just take a minute and r egroup.

 4 And, look, I apologize that I'm not perhaps as fa cile as

 5 some are on this.

 6 (Short pause.)  

 7 MS. PINELLO:  I think the answer or

 8 perhaps the area that you're looking at, and just  so we

 9 can be clear about this, and I'm sorry to take ti me such

10 as this, -- 

11 CHAIRMAN IGNATIUS:  No. 

12 MS. PINELLO:  -- but this really helps

13 me to be clear.  

14 CHAIRMAN IGNATIUS:  Please take your

15 time.  Don't -- we're not -- 

16 MS. PINELLO:  Okay.

17 CHAIRMAN IGNATIUS:  This isn't a quiz

18 here.  We're trying to sort it out.

19 MS. PINELLO:  If you look to Antrim

20 Planning Board's Exhibit 17, newly numbered exhib its as of

21 yesterday.  

22 MR. IACOPINO:  Okay.  

23 MS. PINELLO:  Page 2. 

24 MR. IACOPINO:  What is that, though,
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 1 because we're not working off the list?

 2 MS. PINELLO:  That would be called the

 3 "Memo to New Hampshire Site Evaluation Committee from

 4 Antrim Planning Board", date September 20th.

 5 MR. IACOPINO:  Okay.  So, that's the

 6 memo that you filed for today's hearing.  Okay.  Just so

 7 the Committee is aware, apparently, also they mar ked that

 8 as an exhibit for the adjudicatory proceedings th at are

 9 beginning on Monday as well.

10 CHAIRMAN IGNATIUS:  Thank you.  And, so,

11 what page do we go to?

12 MS. PINELLO:  It's a two-page memo, with

13 an --

14 MR. IACOPINO:  Attachment.

15 MS. PINELLO:  -- with an attachment,

16 thank you.  And, there are a couple of places in the

17 letter where I think that might help.  And, I'll just let

18 everybody have a chance to get to it, if they nee d to, and

19 then -- I may be addressing this from the back of  the

20 letter to the front.  But, if we go to the paragr aph that

21 it's the first real paragraph of the page, on the  Page 2,

22 you'll see "3" up at the top, subheading "3", and  then

23 there's subheading "B".

24 MR. IACOPINO:  Yes.
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 1 MS. PINELLO:  And, then, you go down to

 2 the paragraph that actually starts -- that says " The

 3 Antrim Planning Board"?

 4 MR. IACOPINO:  Yes.

 5 MS. PINELLO:  Okay?  "The Antrim

 6 Planning Board does not have the authority to wai ve any of

 7 the provisions in the Zoning Ordinance."  Remembe r there

 8 are separate parts, so we're talking now about th e Zoning

 9 Ordinance.  "Applications inconsistent with the Z oning

10 Ordinance may require the applicant to apply to t he Zoning

11 Board of Adjustment for a Variance."  That's anyb ody who

12 doesn't apply -- whose project doesn't apply to t he

13 ordinance.  So, there's a clear path for that.  " The

14 Planning Board has the right to waive certain pro visions

15 of the Subdivision and Site Plan Regulations but not" --

16 "only under the following criteria", and then we have a

17 criteria for a waiver.

18 So, the process, and interesting that

19 you would say this, Mr. Iacopino, because we're i n the

20 process of redoing our Subdivision and Site Plan

21 Regulations, and we have this very point/line you ng

22 engineer, who is very clear about separating thin gs.  And,

23 the last Planning Board meeting he goes "the prob lem with

24 this is, there's too much process", in one part, so, there
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 1 is, in some ways, is an issue with our Subdivisio n

 2 Regulations.  So, there is process -- in this cur rent

 3 issue of our Subdivision Regulations, it is mixtu re of

 4 process, application, and the actual regulation.

 5 But the process that's available to an

 6 applicant is a couple of different ones.  If you come in,

 7 and it doesn't match the ordinance, the path that 's

 8 available to everyone is the ZBA.  And, that is a  clear --

 9 and, we've had that.  The other path is to come i n for

10 conceptual and to ask for waivers.  And, part of -- my

11 assumption, in terms of the process, without sayi ng about

12 this application, that one of the formal ways the  process

13 -- the procedural ways that exemption and the SEC  and the

14 Antrim Planning Board could work together is with  that

15 understanding of those areas that are preempted, that is,

16 in land use, that there would be a conditional --  there's

17 a waiver for those aspects.  

18 MR. IACOPINO:  I understand -- okay.

19 So, you're thinking that any issue with respect t o their

20 inability to comply with your process or end of t hings

21 would result in a request for a waiver and you wo uld have

22 to determine --

23 MS. PINELLO:  We have -- and there are

24 criterions for the waiver, which --
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 1 MR. IACOPINO:  Okay, I understand.  I

 2 understand that's your position.

 3 MS. PINELLO:  Okay.

 4 MR. IACOPINO:  Let me back you up for a

 5 minute in terms of that, because, if the Site Eva luation

 6 Committee says "this energy facility is going in this

 7 place, in Antrim", okay, it seems to me that the Antrim --

 8 the Zoning Ordinance, to the extent that that wou ld

 9 otherwise exclude or otherwise limit the siting, would be

10 preempted.

11 MS. PINELLO:  Absolutely.

12 MR. IACOPINO:  Okay.  Why would they

13 have to go get a variance then under those circum stances?

14 That's a concern I have, is that they're going to  be put

15 into a process that then sort of undermines the a uthority

16 of the Committee.

17 You know, because you're saying, with

18 this driveway issue, they would have to go get a variance,

19 correct?  Or, well, I mean, somebody has said tha t, it may

20 not have been you.

21 MS. PINELLO:  Okay.  Yes.  And, I want

22 to be clear about the driveway.  

23 MR. IACOPINO:  I know, you're not saying

24 anything -- 
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 1 MS. PINELLO:  Yes.  And, I want to be

 2 also clear about the driveway in terms of land us e

 3 planning.  Some of you have lived in communities where

 4 there are backlots, and people have sold various lots to

 5 brother-in-laws and various -- "you can have this  piece of

 6 land".  And, then, someone new in town or new to town buys

 7 it, and you have a series of land that is not acc eptable.

 8 The why, to answer Mr. Stewart, is the reason why  the

 9 driveway is so critical to a subdivision is to pr ovide

10 land use to it, subdividing land is to have acces s, and

11 that's part of state law.  So, that's why it's wi th -- it

12 goes with the subdivision.

13 I think, as I understand the decision

14 that was made previously by the SEC through our s hared

15 arguments was that we do not have the -- the Antr im

16 Planning Board has subdivision -- that subdivisio n

17 authority is not preempted.  We're not clear wher e that --

18 what is exactly the part of a subdivision for a f acility

19 like this.  But there is clear understanding of t hat.

20 And, then, so that you come in for a subdivision,  and the

21 Board has been asked many times, "well, what if M r. Ott

22 just came in and asked for a subdivision and didn 't tell

23 us what he was using it for?"  Mr. Ott would appl y, and

24 there would -- you know, you would follow the pro cedures
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 1 for a subdivision.  And, then, in this case, he w ouldn't,

 2 for a change of use, procedurally, it would have to come

 3 in for a change of use, but that change of use wo uld

 4 already be preempted.

 5 MR. IACOPINO:  Okay.  But I guess that's

 6 -- all right.  So, it's --

 7 MS. PINELLO:  We cannot --

 8 MR. IACOPINO:  -- what you're looking at

 9 is where you draw the line, basically, is what yo u're

10 saying?

11 MS. PINELLO:  And, I said, we cannot

12 draw a line without (1) having an application, or  (2)

13 having a decision as to where those lines are dra wn,

14 unless it comes further back than this board, a r egional

15 planning office, the State Office of Planning.  B ut, for

16 us to make those lines on an application that may  come

17 before us is -- I am uncomfortable making that, i n that I

18 really try very hard not to -- to receive an Appl ication

19 and review that.

20 CHAIRMAN IGNATIUS:  All right.  Is there

21 anyone, other than the three we've heard from so far, who

22 has a sort of general position you want to put on  the

23 table on this issue, before we start going throug h the

24 ordinance item-by-item?  So, raise your hands and  we'll
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 1 take that now?

 2 (No verbal response) 

 3 CHAIRMAN IGNATIUS:  All right.  Then,

 4 and are there any general questions from the Comm ittee,

 5 before we start going through section-by-section?   Mr.

 6 Boisvert.

 7 MR. BOISVERT:  Can we take a five-minute

 8 break?

 9 CHAIRMAN IGNATIUS:  Oh, yes, I think

10 we're also going to do that.  So, I just want to get those

11 out of the way.  If there are no other sort of ge neral

12 overview issues, then let's take a break for fift een

13 minutes, which will be about 10 -- between 10:30 and

14 10:35, try to keep it tight.  Give the court repo rter a

15 break, everyone a chance to stretch.  And, then, we'll

16 begin by going through the ordinance.  And, so, p eople

17 should pull their copies of the ordinance to work  off of,

18 which was attached to the Applicant's filing.  It  was also

19 attached to the Planning Board's, I think.  But l et's just

20 make sure that we're all using the same paginatio n when we

21 get there.  So, let's take a brief break.

22 (Recess taken at 10:20 a.m. and the 

23 hearing resumed at 10:38 a.m.) 

24 CHAIRMAN IGNATIUS:  All right.  We will
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 1 resume.  Thank you, everyone, for getting back qu ickly.

 2 We are going to take up going through the Subdivi sion and

 3 Site Plan Regulations section-by-section.  We wan t to make

 4 sure we've got a common copy that has similar pag inations,

 5 so we don't get muddled up.

 6 MR. IACOPINO:  Do you have the Planning

 7 Board memo?

 8 CHAIRMAN IGNATIUS:  Yes.  

 9 MR. IACOPINO:  The Planning Board had a

10 44-page copy attached to the Site Plan Review Reg ulations,

11 that didn't have the mark-up that this Committee had on

12 them.  So, otherwise, I think that it's the same,  except

13 that they -- I'm sorry, that the Applicant had.

14 Otherwise, I think the Applicant has some areas o f it

15 crossed out.  So, we have two copies of them.  I suggest

16 we choose one and just use the one.

17 CHAIRMAN IGNATIUS:  Well, first, are

18 they the same -- substantively, they are exactly the same?

19 It's not that one has been amended and one is not ?

20 MS. PINELLO:  I don't think the issue is

21 of whether amending.  I think it's, when you down load it

22 and print it out, you may have a different pagina tion.  So

23 that, if you're looking at Page 43, it may -- one  document

24 may start at Page -- Page 42 may start earlier.  So, if
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 1 they could all be the same, I think that would be  helpful.

 2 CHAIRMAN IGNATIUS:  Okay.  That's good.

 3 So, we're certain it's the same document between the two

 4 submissions.  It's only a question of pagination.   So, I

 5 think what would be easiest is if we, first of al l, be

 6 sure we're talking about a section.  "Section F" is always

 7 going to be "Section F".  And, if we can agree on  one

 8 particular version in the pagination, that's best .  But it

 9 may be that each person brought different things with

10 them.  Ms. Goldwasser?

11 MS. GOLDWASSER:  Just for the record,

12 the version that we used for the track changes is  a Word

13 document that we obtained from the Town of Antrim , and it

14 should have exactly the same pagination.  I belie ve it has

15 the same pagination as the Planning Board's untra cked

16 version.  So, I don't think there's a pagination --

17 they're very close, if they're not identical.  Bu t they

18 should be the same document.  I just wanted to st ate that

19 on the record.

20 CHAIRMAN IGNATIUS:  Thank you.  Well,

21 it's certainly easier for me to use the one that the

22 Applicant has made some reference of what they th ink is

23 clearly out and has been preempted.  But, if ever ybody has

24 that version with them, this is the one that was attached
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 1 to the Applicant's filing on September 28th.  Let 's try to

 2 use that.  If people brought others, we'll just m ake sure

 3 we're -- things are lining up.

 4 DIR. STEWART:  Is that Exhibit A?

 5 CHAIRMAN IGNATIUS:  Yes.

 6 MR. ROTH:  I don't have their strike-out

 7 document.  And, I would object to using it, since  it's not

 8 an official copy of the Antrim Subdivision/Site P lan

 9 Review.  

10 MS. BAILEY:  Madam Chair?

11 CHAIRMAN IGNATIUS:  Yes.

12 MS. BAILEY:  It looks to me like they're

13 identical.  I mean, even the page numbers are in the same

14 font.  You know, this is -- the one in the Orr & Reno

15 submission starts on Page 4, but it's not the fou rth page

16 of the document, it's 4 from the Antrim Planning Board, I

17 think.  And, it looks like they are identical, if  you just

18 look at the formatting.

19 CHAIRMAN IGNATIUS:  All right.  So, let

20 the people use whichever copy you want to use, I think.

21 We've had representation that this is the same ve rsion

22 that came from the Planning Board that the strike -outs

23 appear in.  Whichever is easier, whichever your n otes are

24 made on, I'm not going to get caught up in --
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 1 MR. ROTH:  That's fine.  

 2 CHAIRMAN IGNATIUS:  -- which is

 3 authenticated and which is not.  This is an exerc ise in

 4 exploring the regulations.  So, we have three dif ferent

 5 approaches taken here.  The Town has said it can' t, in

 6 advance, determine what applies and what does not  apply,

 7 because that would be inappropriate, because it h asn't got

 8 an application in front of it.

 9 We have the Applicant saying that its

10 view is that legally all of the regulations are p reempted,

11 but, in the interest of trying to work with our

12 determination of what might remain as residual, i dentified

13 the things that it thought might remain, even tho ugh its

14 position is still that nothing remain with the Pl anning

15 Board.

16 And, we have the Public Counsel's memo

17 that took and identified the sections that should  not be

18 preempted.  And, these are identified on Page 2 a nd 3 of

19 Public Counsel's memo, with the headings or numbe r

20 headings for each of the sections that were not p reempted,

21 and that the things that are not on the list woul d be

22 preempted.

23 And, so, if we work off of that, those

24 various listings, the first item that is marked o ff as
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 1 being preempted, in the Applicant's view, would b e on Page

 2 7, number 4, in Section -- yes, just a moment -- Section

 3 IV.  Ms. Goldwasser.

 4 MS. GOLDWASSER:  I just have a

 5 suggestion with respect to how this might make se nse, just

 6 based on how the Antrim regs work.  There's a "pu rpose"

 7 section, that's the first thing that sort of give s you the

 8 overview of what the Planning Board's goals are.  And,

 9 then, the regulations walk through "minor subdivi sion",

10 "major subdivision", "minor site plan", "major si te plan".

11 And, then, at the end of all of those sections, o n Page

12 28, they start with "General Standards and Requir ements",

13 which apply to all subdivision and site plan appl ications.  

14 I thought it might be helpful, rather

15 than starting with the procedural, to start with the

16 substance, because that seemed to be what the Com mittee

17 was trying to do.  So, in thinking about what we' re doing

18 this morning, I guess it's still morning, I just suggest

19 we might want to consider starting with the purpo se, and

20 then going to Page 28 to do the substance, the su bstantive

21 parts, and then we can go back and look at the pr ocess and

22 the specifics of a subdivision application.

23 CHAIRMAN IGNATIUS:  I'm open to that.

24 Any concern about that?

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



    71

 1 MR. ROTH:  I just -- I don't think that

 2 makes any sense.  I think the way the Chair proce eded was

 3 fine.  Let's start at the beginning and work our way

 4 through.

 5 CHAIRMAN IGNATIUS:  I'll go either way.

 6 All right.  Let's just take it in order then.

 7 MS. BAILEY:  I would like to hear

 8 opinions on the "purpose" though, because, to me,  it looks

 9 like some of the "purpose" may be preempted.  I d on't know

10 if that's appropriate to preempt "purpose", but - -

11 MS. GOLDWASSER:  And, actually, we

12 didn't cross parts of that section out, and I'm g lad you

13 asked that question, because a lot of the section s on

14 substance indicate that the Board will be guided by the

15 "purpose".  And, we didn't know what to do about the

16 "purpose" section, so we left it.  But I would no te that

17 the first, you know, Section II.A.1 indicates tha t the

18 purpose of Subdivision and Site Plan Regulations is "the

19 harmonious and aesthetically pleasing development  of the

20 Town of Antrim and its environs", which is very, very,

21 very similar to what this Committee is supposed t o be

22 deciding with respect to the Application.  And, s o, we

23 struggled with that when we were applying sort of  a

24 two-part test.  As this Committee has sort of con strued
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 1 this morning, the first part is (1) is this preem pted?

 2 Does the Site Evaluation Committee, under RSA 162 -H,

 3 preempt the field of this issue?  And, then, this  morning

 4 the Committee has indicated that there's a second  part to

 5 that test, after you've decided "no, it's not pre empted",

 6 it might exclusionary, sort of how I'm seeing the  test.

 7 So, I don't know -- we weren't sure what to do ab out the

 8 "purpose" section, because it does end up overlap ping.

 9 But, at the same time, if you delete the purposes , you've

10 undone sort of the Planning Board.

11 MR. ROTH:  If I may, I don't see any

12 purpose to delete -- to preempting Section I, Sec tion II

13 or Section III, because none of those are actiona ble

14 requirements of the law.  None of those would eve r

15 conflict with anything that this body is expected  to do.

16 They're purposes and definitions and a statement of its

17 authority under state law.  Those are not things that

18 would ever result in a compliance by the Applican t.  

19 And, so, I didn't address them in any

20 way.  They just seemed to me not something that a ny of us

21 needed to concern ourselves with in this exercise .

22 CHAIRMAN IGNATIUS:  When you said

23 "Sections 2, 3, and 4", you mean Roman numerals?

24 MR. ROTH:  I, II, and III.  
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 1 CHAIRMAN IGNATIUS:  I'm sorry.

 2 MR. ROTH:  "Authority", "Purpose", and

 3 "Definitions".  And, I just started my analysis a t Section

 4 IV.  

 5 MS. BAILEY:  Can I ask a question about

 6 that?

 7 CHAIRMAN IGNATIUS:  Yes, please.

 8 MS. BAILEY:  So, if the Planning Board,

 9 in their deliberations, is looking at one of the

10 regulations, and they, you know, they have to mak e a "yes"

11 or a "no", they might go back and look at the Pur pose and

12 decide that it's not aesthetically pleasing to th e Town of

13 Antrim, and say "no", because it's not aesthetica lly

14 pleasing.  Couldn't they do that?

15 MR. ROTH:  I don't know how they could

16 do that when considering a subdivision.  I think something

17 like "aesthetically pleasing" is the kind of thin g that

18 comes out when you're talking about the use of th e site.

19 And, so, I would, you know, challenge the Applica nt to

20 find a provision that's specifically toward subdi vision,

21 where the purpose of whether it's "aesthetically pleasing"

22 comes into play.

23 I mean, the interesting thing about the

24 Subdivision Regulations, from when I read them, a nd you
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 1 look at some of the historical documents that wer e cited

 2 in the original preemption memoranda, this was --  these

 3 rules were put into place primarily to deal with

 4 residential subdivisions.  Where a town is all of  a sudden

 5 faced with a little subtown built right in its mi dst, and

 6 these regulations were trying to put some control s on

 7 that.  So, the "aesthetically pleasing" part I su ppose

 8 could come out in the context of a big residentia l

 9 subdivision.  But I don't know how, on a minor su bdivision

10 of this nature, that that would ever come into pl ay.

11 MS. BAILEY:  And, the same would apply

12 to the "undesirable and preventable elements of p ollution

13 such as noise", that wouldn't apply because that has to do

14 with the facility?

15 MR. ROTH:  Right.  Other places where I

16 rejected those provisions that deal with the thin gs that

17 the facility does, I agree that they should be pr eempted.

18 I don't see how the configuration of the subdivid ed lot is

19 going to impact on, you know, --

20 MS. BAILEY:  Noise.

21 MR. ROTH:  -- noise, for example.

22 But --

23 MS. BAILEY:  So, then, that provision

24 might be not applicable?
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 1 MR. ROTH:  It doesn't come into the

 2 Planning Board's analysis, but the Planning Board 's

 3 analysis is going to be focused on the provision in

 4 question, not on the "Purposes" section.  They're  going to

 5 be looking at it, "Okay, what does this particula r section

 6 do?"  You know, "Oh, it deals with noise.  Noise is

 7 directly in the core of the jurisdiction and powe r of the

 8 Site Evaluation Committee, we don't address that. "

 9 MS. BAILEY:  Okay.  So, we can, as we go

10 through it, keep this in mind and see if --

11 MR. ROTH:  You know, the Purposes, I

12 think, you know, statutorily, I don't think anybo dy is

13 sort of bound by the Purposes.

14 MS. GOLDWASSER:  We'll get there.

15 MS. GEIGER:  Can I get a clarification

16 for the record.  I apologize, Attorney Roth.  Wha t is your

17 position with respect to the "Purpose" section?  Is that

18 it doesn't apply?

19 MR. ROTH:  That I, II, and III, we don't

20 need to preempt them, because there's nothing in there

21 that would result in a conflict of law between --  or,

22 jurisdiction between the Site Evaluation Committe e and the

23 Planning Board.

24 MS. GOLDWASSER:  I think, as we go,
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 1 we'll see whether that's true or not.

 2 MR. ROTH:  And, if there is a conflict

 3 in a particular provision, it's not because of th e

 4 Purposes, it's because of what the provision itse lf says.

 5 MR. IACOPINO:  If I can just point

 6 something out.  I think that the ruling -- I thin k the

 7 ruling of the Committee at the last hearing is th at

 8 preemption does apply.  This isn't a question of whether

 9 the local regulations are preempted or not.  They  are not.

10 What we are trying to determine here is that, des pite

11 preemption, what residual authority under the lan guage

12 that came out in the Stablex line of cases is reserved to

13 the Town.  That's what we're doing here.  And, I don't

14 think you mean to say that "it's not preempted".  I think

15 what you mean -- what I thought you were going to  say was

16 "we don't have to deal with it."

17 MR. ROTH:  That's what I said.

18 MR. IACOPINO:  Right.  But I think that,

19 by using that "it's not preempted" is -- leads us  down a

20 dangerous path.  I mean, I think the ruling of th e

21 Committee is that these regulations are preempted , and

22 that the authority of the Town is preempted.  How ever,

23 there is residual authority that is left to the T own.

24 And, we'll go through the regulations and make th e
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 1 determination, from our view, what those -- what that

 2 residual authority may be.

 3 MR. ROTH:  I agree with you.

 4 MR. IACOPINO:  Okay.

 5 MR. ROTH:  I just would point, from my

 6 perspective, Section I, Section II, and Section I II don't

 7 deal with residual authority or a conflict with t his

 8 Committee's jurisdiction.  So, it's -- the preemp tion

 9 analysis really doesn't -- isn't necessary to be applied

10 to there.

11 MR. IACOPINO:  Doesn't that then go back

12 to what Ms. Goldwasser suggested before, aren't b e better

13 off dealing with substantive regulations that sta rt on

14 Page 28, start there and then we can --

15 MR. ROTH:  Oh, no.  Because, and maybe,

16 you know, we'll get there quickly, because, you k now, the

17 procedure I think is something, you know, that co uld

18 present a substantive challenge, because there is  a

19 procedure here in this Committee.  And, so, you k now,

20 personally, you know, she got to C.4 before she - - they

21 found something that was preempted.  And, you kno w, I'm

22 willing to start there, because I thought the res t of it

23 up to that point was fine.

24 CHAIRMAN IGNATIUS:  All right.  Let's

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



    78

 1 keep on going.  We are not going to spend days on  this.

 2 We want to keep moving.

 3 So, Page 7, C.4, is something that the

 4 Applicant has marked off, as well as C.5.  And, t he Public

 5 Counsel has marked off 5, but not 4.  I think tha t's the

 6 difference we have on that one.  So, how about le t's first

 7 take up Number 4.

 8 MS. GOLDWASSER:  C.4 considers

 9 conditions which the Applicant must comply with, and

10 states that the conditions must be met within a y ear of

11 the permit being granted.  And, our concern was t hat the

12 SEC process operates at a wholly separate time fr ame.

13 And, the problem being that the Applicant has to go back

14 to the Planning Board, you know, numerous times, depending

15 on the way that the SEC process is winding its wa y through

16 its processes.  If we were to go to the Planning Board to

17 seek subdivision approval, they were to impose co nditions

18 which we can't really envision today, that we wou ld be put

19 in a position where the Applicant could not meet the

20 Planning Board's conditions within a year, becaus e the SEC

21 process is doing something else which contradicts  it or,

22 you know, there is some sort of contravention the re.  

23 CHAIRMAN IGNATIUS:  Mr. Roth.

24 MR. ROTH:  I don't see any reason to
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 1 eliminate that provision.  It's simply a generic deadline,

 2 and a standing deadline provision that applies to

 3 everybody.  It doesn't operate in any exclusionar y way.

 4 And, yes, sure, it has a different time table to it, but

 5 that's, you know, as I said earlier, that's the w ay it

 6 goes.

 7 CHAIRMAN IGNATIUS:  I'm assuming, Ms.

 8 Pinello, that because you had said you couldn't s peak in

 9 advance, I wasn't going to call on you.  But, if that's a

10 misunderstanding, let me know.

11 MS. PINELLO:  The only thing that I

12 think we'd feel -- Sarah and I would feel comfort able with

13 would be general procedure kinds of questions tha t, you

14 know, but not specifics.  

15 CHAIRMAN IGNATIUS:  All right.

16 MS. PINELLO:  Thank you.

17 CHAIRMAN IGNATIUS:  For example, in this

18 Section 4, it says that there's a provision, if y ou seek

19 an extension more than 30 days prior to the expir ation

20 date, at least the Planning Board could consider it.  It

21 doesn't say you "shall grant it".  Is that someth ing

22 that's routinely done?  Is there a difficulty in getting

23 an extension?

24 MS. PINELLO:  With the economy the way
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 1 that it is and subdivisions that were the way the y were

 2 before 2008, yes.

 3 CHAIRMAN IGNATIUS:  That they're

 4 granted, it's not a difficult thing to have obtai ned, if

 5 you follow the 30-day rule?

 6 MS. PINELLO:  Right.

 7 CHAIRMAN IGNATIUS:  All right.

 8 Section 5, it looks like both the Applicant and P ublic

 9 Counsel felt that was appropriately preempted.  I s there

10 any further comment or questions about Section 5?

11 (No verbal response) 

12 CHAIRMAN IGNATIUS:  All right.  We move

13 now to -- Ms. Bailey, yes.

14 MS. BAILEY:  I'm sorry.  In Paragraph 1,

15 under that section.

16 CHAIRMAN IGNATIUS:  In C?  

17 MS. BAILEY:  C.1.  It says, the second

18 sentence, "The Board shall act to approve, condit ionally

19 approve or disapprove within 90 days."  I guess I  -- I

20 highlighted this section, just wondering, I think  I know

21 what the answers will be, but, from the parties, does the

22 Planning Board have the authority to disapprove i t or can

23 they only approve it conditionally?

24 MS. GOLDWASSER:  I think this goes to
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 1 the exclusionary effect analysis, which is going to be on

 2 a case-by-case basis.  We know that the Supreme C ourt has

 3 said that the Planning Board can't apply its regu lations

 4 on an exclusionary basis.  And, we've said that t here's

 5 nothing in these regulations that could be applie d to

 6 exclude the Project.  But the Committee seems to be making

 7 clear that it believes that the Planning Board co uld rule

 8 against, you know, if the Committee determines th at the

 9 Planning Board can rule against the Project, and

10 essentially veto it because of a decision that it  makes

11 associated with subdivision approval, then that s ection

12 has to stay in.

13 MS. BAILEY:  I don't know if the

14 Committee has made that decision yet.

15 MS. GOLDWASSER:  I mean, our position

16 would be that "exclusionary effect" means you can 't

17 exclude the Project.  We can provide green garbag e bags,

18 rather than red garbage bags.  We can meet, you k now, the

19 Town's usual and customary requirements for snow removal

20 or whatever, to the extent that those exist in th ese

21 regulations, but that application of the regulati ons in a

22 way that would exclude the Project is impermissib le.

23 MS. BAILEY:  So, "exclusionary" to you

24 means they can't disapprove it?
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 1 MS. GOLDWASSER:  Yes.

 2 MR. ROTH:  Ms. Bailey, I think the

 3 context of this particular set of regulations, "B oard

 4 Action on Completed Application", should be consi dered,

 5 and that is -- these are just keeping the Plannin g Board's

 6 feet to the fire and providing timely and quick, as this

 7 Committee is very familiar with, responses to the  matters

 8 that are brought before them.  And, that's all it  is.

 9 It's simply a timetable and a requirement that th ey keep

10 moving with these things, and that somebody doesn 't file

11 an application and it sits there for a year witho ut being

12 acted on.  And, the same, you know, similarly, th is body

13 knows, things have to happen quickly.  And, so, I  think

14 all of these provisions here are designed to deal  with

15 that, and just provide a structure and a strictur e for the

16 Planning Board to act.

17 MS. BAILEY:  I think you, I didn't write

18 it down, but you have a slightly different interp retation

19 of what "exclusionary" is, --

20 MR. ROTH:  Yes, that's --

21 MS. BAILEY:  -- than that "they can't

22 disapprove it"?  What's your --

23 MR. ROTH:  As I argued earlier, the

24 residual authority is the ability to say "no".  S o, I
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 1 don't see that, when it's applied in a good faith  way, as

 2 being "exclusionary".

 3 MS. BAILEY:  What do you think -- how

 4 would you define "exclusionary"?  What does that mean?

 5 MR. ROTH:  Well, if there was a

 6 provision in here, let's say, you know, let's say  there

 7 was a -- in Section IX, "General Standards and

 8 Requirements", it said "No facility shall involve  voltage

 9 in excess of", you know, pick the number where a

10 substation operates, and that would be exclusiona ry to an

11 energy facility, and, therefore, that would be pr eempted.

12 But, if it said "all facilities will have appropr iate

13 lighting", maybe that wouldn't be exclusionary.  Although,

14 you know, I basically already said that, if it pe rtains to

15 the structure, the improvements of the subdivisio n, of the

16 subdivided lot that is what's going to be built t here, my

17 approach to these rules has been "all of that stu ff should

18 be preempted."

19 MS. BAILEY:  Thank you.

20 MR. ROTH:  And, that's erring on the

21 side of caution out of respect to the Commission' s

22 jurisdiction.

23 CHAIRMAN IGNATIUS:  All right.  Let's

24 move to V, which is at the very bottom of Page 7.   And, it
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 1 looks as though both the Applicant and Public Cou nsel have

 2 not argued for preemption, given your overall leg al

 3 argument, I understand, but, for the purposes of this

 4 exercise, have not suggested preemption for Secti on Roman

 5 Numeral A, Roman Numeral B, except for the end of

 6 Section 2.  Let's take that and then we'll contin ue on.

 7 It kind of comes and goes.  That section of Roman  Numeral

 8 -- B.2, "Minor Subdivision", the last sentence.

 9 MS. GOLDWASSER:  And, this section

10 actually goes to two different issues that Counse l for the

11 Public has raised.  The first one is the assumpti on that

12 Counsel for the Public has made that this is a "m inor

13 subdivision" and not a "major subdivision".

14 First, there are contradictions in the

15 Antrim Planning Board's regulations and the Antri m Zoning

16 Board's ordinance regarding the definition of "ma jor" and

17 "minor subdivisions".  The ordinance defines them  as a

18 "minor subdivision" is something that does not in clude --

19 hold on, let me pull out my definitions, so I get  this

20 100 percent correct for you.

21 CHAIRMAN IGNATIUS:  And, it's in that

22 Section 2 right there, B.2?

23 MS. GOLDWASSER:  Yes.  But there's a

24 definition in the ordinance, which I don't have i n front
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 1 of me, so I'm just going to pull it out.  A "majo r

 2 subdivision", under the regulations, includes "al l

 3 subdivisions which create more than two new lots in

 4 addition to an existing lot from which the subdiv ision is

 5 made or involves the construction of a road or ot her

 6 improvements."  And, that's on Page 16 of our mos t recent

 7 memoranda.  "Other improvements" would seem to in clude a

 8 substation, which would seem to indicate that we would

 9 need to perform a major subdivision for this Proj ect.

10 However, the zoning ordinance, and the

11 definitions from the zoning ordinance are incorpo rated

12 into the regulations in the section -- the sectio n that we

13 skipped, regarding "definitions", indicates that a

14 subdivision is "major" only when it includes publ ic

15 improvements, and not "any improvements".

16 So, that merely highlights the fact that

17 there's a lot of uncertainty when an Applicant go es before

18 a land use board, because, you know, every regula tion is

19 different, every town is different.  Towns change  their

20 regulations all the time.  So, this opens the doo r for

21 legal argument.  Regardless of what the Planning Board

22 says about what this is, someone else can come in  and say

23 "the Planning Board, you misunderstood your own

24 regulations.  You should have gone through major
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 1 subdivision, not minor subdivision.  So, this cre ates a

 2 great deal of uncertainty around the process for an

 3 applicant not knowing, you know, which abutter is  going to

 4 come in and appeal the Planning Board's decision on

 5 subdivision.  Assuming that the Planning Board, y ou know,

 6 does everything the way we know they will.

 7 So, that's Part 1 of the question

 8 between "major" and "minor".

 9 CHAIRMAN IGNATIUS:  All right.  Before

10 you go on then, --

11 MS. GOLDWASSER:  Yes. 

12 CHAIRMAN IGNATIUS:  Before you go on,

13 Ms. Pinello, do you have any response to the defi nition

14 that says "other improvements", but in another se ction

15 says "public improvements"?  And, how it's been

16 interpreted in the past?

17 MS. PINELLO:  I think it's a matter of

18 how Attorney Goldwasser is interpreting that, tha t hasn't

19 been -- that hasn't been an issue.

20 CHAIRMAN IGNATIUS:  I'm not following.

21 MS. PINELLO:  That separation, what

22 Attorney Goldwasser sees as two separate definiti ons, that

23 has not been an issue in our Planning Board delib erations.

24 CHAIRMAN IGNATIUS:  So, do you define,
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 1 in other cases, have you defined "major subdivisi on" as

 2 involving "any improvements" or only "public

 3 improvements"?  Is there any distinction between those two

 4 words?

 5 MS. PINELLO:  They're hasn't been,

 6 ma'am.

 7 CHAIRMAN IGNATIUS:  So, the definition

 8 here of "counting the lot size at the end of the

 9 subdivision -- the lot numbers at the end of the

10 subdivision, as well as the test of whether or no t a road

11 is constructed or other improvements are construc ted", is

12 what you would be looking at at the Planning Boar d?

13 MS. PINELLO:  Yes.  That would be.

14 CHAIRMAN IGNATIUS:  Okay.  All right,

15 your next point?

16 MS. GOLDWASSER:  So, that was Part 1.

17 Part 2 is this line that is stricken indicates th at "the

18 Board may require a major subdivision plan prepar ed should

19 the proposal significantly impact the concerns he rein

20 contained."  And, so, basically, what that means is that

21 the Board can say "well, we know you submitted a minor

22 subdivision request, and that might be correct un der our

23 regulations.  But this substation has a really bi g impact,

24 because it's associated with a wind farm.  And, t herefore,
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 1 you need to go do major subdivision approval.  An d, when

 2 we look at the purposes of our ordinance, we see that a

 3 number of issues that are in the purposes of our

 4 ordinance, as we talked about a few minutes ago, are

 5 implicated in this substation.  The substation is  going to

 6 be a big facility, it's going to have industrial

 7 components.  We don't like where the driveway is.   We

 8 don't think it's going to line up well with the r oad."

 9 Those purposes can be implicated in the decision about

10 whether a -- whether the project is "major" or "m inor".

11 And, there isn't a standard in the ordinance for when a

12 planning board makes that decision, except to say  that the

13 concerns herein contained implicate it.  

14 So, that level of variability and

15 concern about what standard would be applied appe ar to

16 indicate that the issues that -- the issues that could be

17 used to assert that this was a major subdivision,  rather

18 than a minor subdivision, would indeniably includ e --

19 undeniably include issues which are preempted by this

20 Committee.

21 CHAIRMAN IGNATIUS:  Unless the reference

22 to "other improvements", meaning a "substation", has

23 already kicked you into the "major" category to b egin

24 with, and you don't have to worry about what woul d apply

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



    89

 1 and what wouldn't.

 2 MS. GOLDWASSER:  I don't know what

 3 standards are going to be applied to this Applica nt.

 4 That's one of the major problems with the procedu re that

 5 we're going through today.

 6 CHAIRMAN IGNATIUS:  All right.  Anything

 7 further on Section B.2?

 8 MR. ROTH:  If I may?  It seems to me the

 9 criteria for, you know, what residual power the P lanning

10 Board has, one of those criteria isn't that it mi ght be

11 complicated and confusing for the Applicant or th ere might

12 be people who complain about it.  Or, that the Pl anning

13 Board might decide whether it's minor or major an d

14 different criteria apply.

15 If it comes down to where they make a

16 decision like was sort of the bogeyman alluded to  by the

17 Applicant, that "oh, they're going to declare it a "major

18 subdivision", and that becomes exclusionary, and they're

19 doing it out of animus toward a wind farm", you k now, then

20 the question becomes "Is that bad faith?"  But I don't

21 think we can sit here now and presume that every decision,

22 every discretionary decision made by the Planning  Board is

23 going to be in bad faith.

24 CHAIRMAN IGNATIUS:  I don't think that's
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 1 what the Applicant said.  

 2 MR. ROTH:  Well, then, -- 

 3 CHAIRMAN IGNATIUS:  That's not what I

 4 heard.

 5 MR. ROTH:  But, at least, you know, the

 6 "uncertainty" issue is not -- should not be a dec ided

 7 factor, because that's not part of the criteria s pecified

 8 in the residual power of the Planning Board.

 9 MS. GOLDWASSER:  I would just reference

10 the legislative history that this Committee is ex tremely

11 familiar with, --

12 CHAIRMAN IGNATIUS:  Right, and you've

13 filed it twice, so you don't need to go into it.

14 MS. GOLDWASSER:  Right.  And, it was

15 referenced in the jurisdictional proceeding as we ll, which

16 is a different committee, but the same, you know,  the same

17 Applicant.  In that, one of the purposes of the C ommittee

18 is to avoid multi-jurisdictional concerns and pro vide a

19 means of building energy facilities.  And, so, th at

20 uncertainty I think does play a role in this deci sion of

21 what's preempted and what isn't, because the purp ose of

22 the statute that this Committee is utilizing for this

23 proceeding is to avoid those sorts of procedural hiccups.

24 CHAIRMAN IGNATIUS:  All right.  We
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 1 understand the argument.  Let's move on.  Mr. Iac opino.  

 2 MR. IACOPINO:  How -- I guess, first, a

 3 point of clarification.  Does the Applicant take the

 4 position that any -- that, if this was a "major

 5 subdivision", that for some reason that in and of  itself

 6 makes it exclusionary or -- I mean, because here the issue

 7 here over this particular regulation is that the Board may

 8 require that a major subdivision plan be provided , as

 9 opposed to a minor subdivision.  Is it your posit ion that,

10 if the regulations did, in fact, require them to file a

11 major subdivision plan, that that's somehow exclu sionary?

12 MS. GOLDWASSER:  We provided our

13 comments on the redacted version on the major pla n.  I'm

14 sure that there are some sections that are remain ing in

15 that section.  It's a question of inapplication, that

16 there's no standard provided here.  The standard,  which

17 would be provided, appears to be, you know, look at the

18 purpose of the regulations and ask oneself "what are the

19 impacts of this subdivision?"  If you look at the  purpose

20 of the subdivision -- if you look at the impacts of the

21 subdivision, the reason you bump it up to "major"  is

22 because of the impact of the land use, --

23 MR. IACOPINO:  But is the fact that --

24 MS. GOLDWASSER:  -- because it's a
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 1 postage stamp.  

 2 MR. IACOPINO:  Is the possibility that

 3 it may be -- that the Planning Board may consider  it to be

 4 a "major subdivision", is that in and of itself

 5 exclusionary or in bad faith on its face?

 6 MS. GOLDWASSER:  Not assuming, you know,

 7 you've read the first half of our argument, --

 8 MR. IACOPINO:  And, please, for the rest

 9 of this hearing, when I talk about these regulati ons, I

10 know you've reserved your argument about the exte nt of

11 preemption.  But, right now, we're just trying to

12 determine whether or not any of this remains with in the

13 residual authority of the Planning -- of the Town  of

14 Antrim.  Okay.

15 MS. GOLDWASSER:  The remaining sections

16 in the "major subdivision" regulations in our -- attached

17 to our requirements are not exclusionary as a who le, there

18 are sections that we have suggested are preempted , and I

19 use the word "preempted", not "exclusionary", bec ause

20 there's a difference.

21 CHAIRMAN IGNATIUS:  All right.  Section

22 -- we're still in Section V.B.4, is one that the Applicant

23 has said should be preempted.  So, do you want to  address

24 that please?
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 1 MS. GOLDWASSER:  Yes.  And, I can

 2 address the other sections that we've identified as

 3 "preempted" in this subsection, I believe, as all  elements

 4 of either the planning regulations or the zoning

 5 ordinance, which we believe are preempted by this

 6 Committee's decision-making.  So, environmental i ssues

 7 preempted by this Committee's decision-making.  T hey don't

 8 need the information about environmental issues, because

 9 they can't make a decision that contradicts this

10 Committee's decision about environmental issues.  The

11 ordinance, in our perspective, is wholly preempte d.  So,

12 therefore, they don't need the information about the

13 ordinance, because that's sort of an invitation t o walk

14 down the path of, you know, "is this a permitted use?"

15 "Do you need to go get a variance?"  "Are the buf fers and

16 setbacks proper?"  "Do you need to go get a varia nce for

17 setback requirement for a structure?"  As Mr. Rot h has

18 indicated, he believes the structure would be pre empted.

19 So, you know, those buffer issues could become an  issue in

20 a subdivision approval.  So, for those elements t hat we

21 believe are preempted, we've excluded them from t he

22 Application process.

23 MR. ROTH:  This is just information.  I

24 mean, if you look at the heading of this particul ar
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 1 section, "information required", and all it is is

 2 information to be provided.  And, I don't see tha t as

 3 something that warrants preemption.  If the Plann ing Board

 4 thinks that that's interesting and important info rmation

 5 to have in its records while it does this, I don' t see why

 6 anybody here should get in the way of it.  This i s a

 7 fairly routine type of, you know, list of require ments

 8 that planning boards get from everybody.  And, ev erybody

 9 gripes about it, too.  They think it's too much s tuff, too

10 much information.  And, in many cases, I would be  shocked

11 to learn that a planning board was unwilling to w aive some

12 of these requirements under its waiver powers bec ause of

13 the lack of necessity for it.

14 For example, you know, if, for example,

15 the property had already been before the Planning  Board,

16 and this information was already included in a Pl anning

17 Board file or a plan that was previously filed, t hey would

18 say "no, you don't have to provide all that stuff  again." 

19 And, you know, I don't know what this one looks l ike.  But

20 this is simply information that's required of eve rybody.

21 And, it's, you know, to the extent it's burdensom e, it's

22 burdensome to everybody, but it's not exclusionar ily

23 burdensome.  And, I don't see how that, if -- whe ther the

24 information is provided is something that impinge s upon
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 1 the Committee's jurisdiction.

 2 CHAIRMAN IGNATIUS:  All right.  Section

 3 -- we're still in B.3.a, and we're now down to (9 ), (11),

 4 (12), and (17) in that section.  Oh, no.  It keep s on

 5 going, (25), (26), (28), and (29).  So, you want to go

 6 through those, either separately or as a group, i f they

 7 fit together.

 8 MS. GOLDWASSER:  I mean, again, as I

 9 said before, the issue for the Applicant is not w hether

10 they're exclusionary, the issue is that they're p reempted.

11 And, if you get to the substance of the issues th at the

12 Planning Board may address on a subdivision consi deration,

13 which are in Section -- I want to say "Section 4"  of the

14 regulations, you know, you can go back and look a t these

15 after you've determined what issues the Planning Board can

16 decide.  But, to require the Applicant to provide , for

17 example, the "location of all buffers and setback s", is an

18 invitation to say "you don't meet our buffers and

19 setbacks."  So, if buffers and setbacks are not

20 applicable, because the Site Evaluation Committee  has

21 preempted the land use concerns that the Planning  Board

22 can consider, then the Application shouldn't requ ire to be

23 shown that the buffers and setbacks won't be met.   

24 CHAIRMAN IGNATIUS:  Well, let's keep
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 1 focused though.  We not talking about all aspects  of the

 2 Application that the Antrim Wind has made to the SEC.

 3 We're only talking about the subdivision.

 4 MS. GOLDWASSER:  Right.  And, so,

 5 Paragraph (9), of the section on Page 9, indicate s that

 6 the Application to the Site Evaluation -- I'm sor ry, to

 7 the Planning Board, must provide the "location of  all

 8 buffers and setbacks by use of dashed lines".  So , my

 9 point is that, if the Committee determines that t he

10 ordinance would drive that decision, what setback s and

11 buffers.  If the Committee decides that the ordin ance is

12 preempted, then the Application need not provide

13 information indicating that the Applicant isn't m eeting

14 the ordinance.

15 CHAIRMAN IGNATIUS:  Well, but that's a

16 big "if".  I guess I'm getting lost.  If the Comm ittee

17 doesn't decide to preempt the ordinance, then why  is

18 location of buffers and setbacks on that one subd ivided

19 lot inappropriate?

20 MS. GOLDWASSER:  That's why I wanted to

21 do Section 4 first.  But I would suggest that the

22 ordinance is, because the ordinance concerns land  use, and

23 -- but, not, you know, notwithstanding that state ment, the

24 elements in the Application, which this Committee  decides

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



    97

 1 are relevant to the Planning Board's decision-mak ing, you

 2 know, we struck out, from our perspective, what t hose

 3 things should be.  Because it's not a question of , you

 4 know, are these very fine people who are donating  their

 5 time to the Antrim Planning Board to do this hard  work,

 6 it's not a question of "are they going to do a go od job or

 7 not?"  It's a question of, you know, providing in formation

 8 which could be used by a whole variety of people to assert

 9 that the Planning Board regulations aren't being met, when

10 the standard can't be applied to the Applicant, b ecause

11 the standard has been preempted.  And, so, for ex ample,

12 another example of that is in Paragraph (11), on

13 "wetlands".  You know, this Committee makes these

14 decisions on wetlands.  We believe that the Plann ing Board

15 can't make environmental decisions like that.  An d, if the

16 Planning Board can't make those decisions, then w e excised

17 these issues from the Application.  But I think t his is a

18 little bit "the tail wagging the dog" here, becau se it's

19 what's in the Application, rather than what issue s the

20 Planning Board, you know, may consider.

21 MR. IACOPINO:  And, I just wanted to --

22 I think you got to the point in your last sentenc e there.

23 But I guess my only question is, is that, for thi s whole

24 section, B.3, V.B -- yes, B.3, all this is is inf ormation.
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 1 And, do you have an argument as to how providing this

 2 information is either bad faith or exclusionary t o the

 3 Committee?  Or even somehow in violation of the p reemption

 4 doctrine?  Because, clearly, providing the inform ation is

 5 not taking over the role of the Site Evaluation C ommittee.

 6 It doesn't appear to me that providing informatio n can

 7 have any kind of exclusionary effect on the Proje ct.  It's

 8 just information.  And, as I say, these are, obvi ously,

 9 Town rules, they're adopted through a process.  A nd, so,

10 they're going to have presumption of "good faith"  involved

11 in them.  So, I guess, do you have an argument as  to how

12 they're actually exclusionary or otherwise contra vene the

13 Stablex language that we're talking about?

14 MS. GOLDWASSER:  The issue is that

15 they're preempted.  They don't end up in the resi dual

16 authority.  So, it doesn't matter if they're excl usionary

17 or not.

18 MR. IACOPINO:  But --

19 MS. GOLDWASSER:  The issues in -- the

20 issues contained in the paragraphs, from our pers pective,

21 are issues that the Planning Board could have rai sed in

22 technical session data requests.  They could have  said:

23 "Please provide us with this information.  Do you  meet the

24 setbacks?"  And, then, they could have provided t he
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 1 Committee with an opinion about the orderly devel opment of

 2 the region and the problems with it.  And, those are the

 3 issues that this Committee addresses in its deter mination

 4 of a certification of a project.  Provision of in formation

 5 -- I understand what you're saying about "provisi on of

 6 information".  But, once you start walking down t hat road,

 7 you're walking past the "preemption" question, in to the

 8 "exclusionary" question.  And, I respectfully sug gest that

 9 the issue is "are these elements that a planning board

10 would consider preempted?"

11 MR. IACOPINO:  I guess the only

12 additional question I have for you then is that, if the

13 Town -- I have to do it in a hypothetical.  If an y town,

14 let's say they have a requirement that they want to know

15 this information with respect to every piece of p roperty

16 in the town, so that they have sort of an ability  to make

17 a map, an ability to put structures within a map,  and

18 things like that, how does that preempt or how do es that

19 violate an energy facility's existence based upon  a

20 certificate from the Site Evaluation Committee?  How is

21 that in violation of the preemption doctrine if t he Town

22 just wants the information, excuse me?

23 MS. GOLDWASSER:  There's a difference

24 between just wanting the information and making a  decision
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 1 based upon that information.  

 2 MR. IACOPINO:  And, that's my point.  

 3 MS. GOLDWASSER:  And, I think, you know,

 4 again, I think this is the tail wagging the dog.  And,

 5 when we get to the substance, we can -- you know,  the

 6 Committee will decide what sections apply and wha t

 7 sections don't.  But, if any of you have been at a, you

 8 know, 7:00 planning board or zoning board meeting , where a

 9 group of individuals, most of whom aren't lawyers , are

10 trying to make decisions, and they're presenting with a

11 great deal of information, and abutters are prese nting a

12 great deal of other information, it's very diffic ult to

13 keep your eye on the ball, in terms of what is re levant

14 and what isn't.  It opens the door to procedural mishaps

15 and substantive mishaps.  And, our mere suggestio n here is

16 that the Application ought to include the informa tion that

17 the Planning Board needs to make its decision.  A nd, if

18 they need other information for other purposes, I  don't

19 know if the Town would have the statutory authori ty,

20 Mr. Iacopino, to do what you suggested, to seek t hat

21 information.  But that's for a separate purpose, and no

22 decision-making would occur based on that.  So, i t's a

23 distinguishable circumstance, from my perspective .

24 MR. IACOPINO:  Well, it was a
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 1 hypothetical.  I'm sorry to have to do that.  I m ean, I

 2 just don't see -- I don't understand we're going to -- we

 3 may be here until 7:00 tonight, if we're going to  be

 4 arguing over information that has to be given to the town,

 5 as opposed to whether or not the driveway require ment or

 6 whether or not, you know, other substantive regul ations

 7 are residually left to the Town or not.  So, I me an,

 8 that's my concern.  I guess I don't -- I guess, w ell, it

 9 doesn't make a difference what I feel.

10 CHAIRMAN IGNATIUS:  Ms. Pinello.

11 MS. PINELLO:  The only comment I would

12 make is that the Planning Board does have the

13 responsibility to sign off on a plat to be regist ered with

14 the Registry of Deeds, and that plat has requirem ents

15 within that for information.

16 MR. ROTH:  And, if I may, just for one

17 moment.  I think that the Applicant's conundrum i s

18 resolvable.  And, that is, after we go through ev erything,

19 and it turns out there's a list of stuff that is not in

20 the residual power, the Applicant can go to the P lanning

21 Board and say "Here's our plan.  It has informati on from

22 categories (1), (2), (3), (4), (5), (9), (11), wh atever,

23 it doesn't have the other information.  And, the reason it

24 doesn't have the other information", it can be ex plained
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 1 by the Applicant to the Planning Board, "is becau se, in

 2 its exercise of its jurisdiction, the Site Evalua tion

 3 Committee has determined that that is not somethi ng that

 4 you need to look at.  Can you please, therefore, waive the

 5 requirements of this provision that requires all this

 6 information?"  And, as I said before, I would be surprised

 7 if the Planning Board wouldn't abide by that requ est,

 8 because what would be the point of it?

 9 MS. GOLDWASSER:  But they could say

10 "no", and that's the problem.

11 MR. ROTH:  They could.  But that's --

12 MS. GOLDWASSER:  That's a problem that

13 an applicant --

14 MR. ROTH:  But then it doesn't create an

15 exclusion to them.

16 CHAIRMAN IGNATIUS:  For the sake of the

17 court reporter, you're both lawyers, you know bet ter than

18 that.  One at a time.

19 MS. GOLDWASSER:  Go ahead.

20 MR. ROTH:  Well, I guess, you know, yes,

21 they could say "no, put it all in there."  But th at

22 doesn't create a problem for them.  All it is is their

23 surveyor, who's creating a plan, maybe has a litt le more

24 work to do.
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 1 CHAIRMAN IGNATIUS:  I feel like we're

 2 not making enough progress on the substance.  And , so,

 3 perhaps we shift gears and see if it works better  going

 4 from the other direction.

 5 Page 28 is the beginning of Section --

 6 I'm sorry, Page 27, should we begin with, with

 7 "Performance Guarantees"?  VII, Performance Guara ntees, is

 8 an area that, if I'm reading this right, the Appl icant has

 9 argued should be -- or is this still sort of in t he

10 preliminary?  Is this --

11 MS. GOLDWASSER:  It's okay.

12 CHAIRMAN IGNATIUS:  You're probably

13 right.

14 MS. GOLDWASSER:  No, it's okay.  I was

15 looking for something else that's related to this .

16 CHAIRMAN IGNATIUS:  Should we begin with

17 Section 9 -- IX, "General Standards and Requireme nts"?

18 Let's do that.  It appears that both the Public C ounsel

19 and the Applicant agreed that Section IX.A and B should

20 not be preempted.  Section C, both agreed it shou ld be

21 preempted.  And, D is the first place where we ha ve a

22 difference of opinion.  That the Applicant would argue D,

23 all of D should be preempted; Public Counsel argu ed that

24 Sections 1 and 3 are not preempted, but Section 2  is
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 1 preempted.  Did I get that right?

 2 So, should we look at -- this is in

 3 "Sanitary Systems", D.1 and 3, on why -- Mr. Roth , I'll

 4 start with you this time, why it shouldn't -- tho se two

 5 should not be preempted?

 6 MR. ROTH:  These provisions pertain to

 7 the lot and not improvements on the lot.  And, it  appeared

 8 to me that Section 2 was something that was close r to the

 9 core of the jurisdiction of the Committee, becaus e of

10 the -- interesting, the "New Hampshire Water Supp ly and

11 Production Control Division", I don't think they have one

12 of those anymore.  But those kinds of filings and  permits

13 and the like are controlled through this Committe e.  But

14 the other two, 1 and 3, seem to me to deal with t he lot

15 itself.

16 And, I don't know whether, in a case

17 like this, where they have a facility that is not  intended

18 to be occupied, whether they even apply.  So, may be the

19 answer is "not applicable", instead of "not preem pted".

20 And, I would be also surprised that, if a person,  for

21 example, said "yeah, I want to do a subdivision p lan and

22 I'm going to build an agricultural barn on that s ite",

23 that the Planning Board would say "no, you must h ave a

24 septic system and you must have a sanitary facili ty, even
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 1 though it's a barn."  That just doesn't make any sense to

 2 me.  And, it seems to me that they would probably  grant a

 3 waiver of this kind of thing, when you have a fac ility

 4 that is not intended to be occupied as a dwelling  or a,

 5 you know, place of business, you know, where peop le are

 6 there all the time, every day.

 7 I could be wrong about that.  But that's

 8 my common sense look at it.

 9 CHAIRMAN IGNATIUS:  The Applicant?

10 MS. GOLDWASSER:  This is one of those

11 areas that we believe falls within the Committee' s

12 jurisdiction.  And, to the extent that Mr. Roth i ndicates

13 that he would hope that "a planning board would t ake

14 certain reasonable action, so it doesn't matter i f it's

15 preempted", doesn't resolve the problem.  It's ju st, it's

16 another ability to seek further regulation or add itional

17 action.  We don't know what it will be, and we do n't -- we

18 can't predict it.  We just believe that it falls within

19 this Committee's siting authority.

20 MR. ROTH:  If I can make one more point?

21 It seems to me that the Stablex case -- line of cases, in

22 talking about the residual power, deals with the police

23 power, is really what their talking about.  And, the

24 police power is very closely tied to regulations
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 1 involving, you know, sanitation, health and safet y of

 2 people who dwell there.  And, so, if anything, th ese

 3 provisions fall very clearly on the police power side of

 4 the line, if they have any applicability in a sit uation

 5 like this at all.

 6 MS. GOLDWASSER:  I just note that 162-H

 7 indicates that this Committee must determine the health

 8 and safety of a project, that's one of the standa rds that

 9 it has to meet.  And, all of the authorities of a  planning

10 board, just to step back for a second, all of the

11 authorities of a planning board are granted by gr ant by

12 the state government.  In other words, if the RSA s that

13 allow a planning board to operate does not exist,  the

14 Planning Board could not operate.  All of those

15 authorities would be held by the State of New Ham pshire.

16 That's the kind of state we -- there are other st ates that

17 are different; that's what New Hampshire is.  So,  in this

18 situation, the Legislature has determined that th is

19 Committee is authorized and must shoulder the bur den of

20 determining whether a project meets the health an d safety

21 requirements of the state.  It also has provided the

22 Planning Board with the authority to apply its su bdivision

23 authority in certain situations.  In this situati on, the

24 Site Evaluation Committee's authority preempts th e
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 1 Planning Board's.

 2 MR. IACOPINO:  Actually, can I just ask

 3 a question?  Now, on the subdivided lot, there's going to

 4 be a substation.  Does the subdivided lot also co ntain

 5 some other kind of structure?

 6 MR. KENWORTHY:  No.

 7 MS. GOLDWASSER:  I'm going to defer to

 8 the Applicant.  The answer is "no".

 9 MR. IACOPINO:  And, I'm sure this is in

10 the record somewhere, but, just for the sake of a rgument,

11 right now I just want to clarify.  So that, what' s being

12 proposed for this is not -- there's not any kind of

13 building that somebody would go into and enter, a nd it's

14 basically industrial equipment, like transformers  and

15 things like that?

16 MS. GOLDWASSER:  Correct.

17 MR. KENWORTHY:  But there is a -- I'm

18 not allowed to -- there is a small, very small op erator

19 room that's associated with the switchyard itself .  I

20 can't remember the dimensions.  But, I mean, it's  a very

21 small portion of the facilities.  For the most pa rt,

22 you're right.  This is kind of what you would see  in terms

23 of a large electrical switchyard, mostly industri al

24 equipment, wires.
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 1 MS. BAILEY:  Can I ask a question?

 2 CHAIRMAN IGNATIUS:  Yes, please.  Ms.

 3 Bailey.

 4 MS. BAILEY:  It's subdivided into two

 5 parcels, and one of the parcels has a warehouse o n it,

 6 doesn't it?

 7 MR. KENWORTHY:  This particular lot is

 8 one of three that we lease from a single landowne r.  And,

 9 it's about 30 acres in size.  And, what we have r equested

10 is to subdivide, to meet PSNH's requirements, jus t the

11 land directly underneath the facility that PSNH r equires.

12 And, then, that will be accessed by an easement f rom the

13 highway.

14 MS. BAILEY:  So, in your Application, in

15 my mind, there's a picture, and there's, you know , a

16 chainlink fence around the part that we're talkin g about,

17 and then there's another chainlink fence around a nother

18 part, that you guys are going to use, and there's  a

19 warehouse on that part.  But that's not part of t his

20 subdivision?  We're only talking about the -- 

21 MR. KENWORTHY:  Well, I suppose it is,

22 in the sense that it remains on the other portion  of the

23 property --

24 MS. BAILEY:  But they don't have
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 1 anything --

 2 MR. KENWORTHY:  -- that it's being

 3 subdivided from.

 4 MS. BAILEY:  Okay.  And, so, the

 5 Planning Board doesn't have anything to say about  the

 6 second half of that?

 7 MR. ROTH:  It's my understanding that

 8 planning boards don't impose these kinds of -- th e

 9 regulations and the requirements on the rest of t he lot.

10 It only goes to the new lot being formed.

11 MS. BAILEY:  Okay.  And, so, there's

12 only one new lot being formed?  

13 MR. KENWORTHY:  Yes.

14 CHAIRMAN IGNATIUS:  And, Mr. Kenworthy,

15 you had said that the newly created lot would be accessed

16 through an easement.  And, does that mean a road that's

17 cut using an easement or what?

18 MR. KENWORTHY:  Right.  I'm sorry.  The

19 easement would be essentially the same as the pro posed

20 access road to the site.  And, I apologize, I don 't have a

21 site plan here with me, but --

22 MS. GOLDWASSER:  It's Appendix 19, I

23 believe.

24 MR. KENWORTHY:  You know, the access
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 1 road comes off of Route 9, and then it provides a ccess to

 2 this substation lot, and then continues on to pro vide

 3 access to the remainder of the site.  So, that's our

 4 driveway permit, that's what we received, the DOT  permit

 5 for that driveway.  But the actual subdivision is  only

 6 this kind of nominally one acre area that's direc tly

 7 underneath the interconnection part of the substa tion.

 8 But, you're correct, adjacent to that is another smaller

 9 piece of the substation, which is the collector

10 substation, which we would own and operate.  And,  then,

11 further adjacent to that is the O&M building and parking

12 and other things of that nature.

13 CHAIRMAN IGNATIUS:  So, the access to

14 this would be through a road that will be built a nd has

15 been -- will go through the normal DOT process fo r a

16 driveway permit for that?

17 MR. KENWORTHY:  Yes, and we have.

18 MS. GEIGER:  We have a driveway permit

19 for that already.

20 MS. GOLDWASSER:  So, another way of

21 saying that is the access to the subdivided lot i s wholly

22 controlled by the Site Evaluation Committee proce ss, in

23 the subdivision plan that we have submitted to th e Site

24 Evaluation Committee.
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 1 MS. GEIGER:  Said another way, the

 2 driveway application that DOT has granted was sub mitted

 3 with the SEC Application.

 4 CHAIRMAN IGNATIUS:  So, there's no

 5 further access off of that DOT-approved driveway that

 6 needs to be cut?

 7 MR. KENWORTHY:  Not for our purposes or

 8 the purposes of accessing the substation.

 9 CHAIRMAN IGNATIUS:  And, there's no

10 water or sewer required for operation of the subs tation?  

11 MR. KENWORTHY:  No, not -- no.

12 CHAIRMAN IGNATIUS:  All right.  Can we

13 go on to Section E?  This is still within Roman N umeral

14 IX.  It's on Page 31, "Parking Requirements".  Th is is an

15 area that Public Counsel felt should not be preem pted.

16 MR. ROTH:  No, I actually said it would

17 be preempted.

18 CHAIRMAN IGNATIUS:  Okay.  I apologize.

19 Thank you.  And, the Applicant as well.  All righ t.

20 F, we have a difference of opinion, yes.

21 Where the Applicant has said that Section F, driv eway

22 permits should be preempted.  And, Applicant -- e xcuse me,

23 Public Counsel had said it should not be preempte d.  And,

24 that's the entirety of F, which is on the bottom of 31,
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 1 through to the top of 33.  Ms. Goldwasser.

 2 MS. GOLDWASSER:  Yes.  This is a varied

 3 section regarding the driveway permits.  It inclu des

 4 references to the Department of Transportation's

 5 requirements, if such are granted, but plus gener al

 6 specifications regarding the distances between dr iveways.

 7 I would note for the Committee that, if a substat ion was

 8 not included in this Application, or, you know, i n an

 9 alternative universe, where Antrim Wind was opera ting a

10 substation and didn't need to subdivide, none of this

11 would be relevant to the Planning Board, because this

12 Committee would always make a determination of wh ether the

13 driveway was appropriate as part of the Applicati on.  So,

14 the only reason that this is before the Committee  is, this

15 issue, the driveway issue is before the Committee , just

16 like a lot of the other preempted issues, is beca use there

17 is a substation that must be owned by Public Serv ice of

18 New Hampshire.

19 So, it seems to us that, for those

20 reasons, this is a preempted issue, and not one t hat the

21 Planning Board can, for example, go in an say "No , you

22 know, your DOT permit is all very well and good.  But our

23 regulations say A, B, and C.  You should have mov ed your

24 driveway 100 feet north on somebody else's proper ty or,
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 1 you know, you can't put your driveway there, you can't

 2 access the property.  Go back to DOT, fix this, a nd come

 3 back to us."  If they did that, we could have a

 4 certificate from the Committee and then have to c ome back

 5 to the Committee with an amendment to our certifi cate,

 6 because our driveway has been moved by the Planni ng Board.

 7 And, this is the kind of complex matrix that we'r e trying

 8 to work within in resolving this issue.  Again, I  would

 9 say that, if the Planning Board had concerns abou t where

10 the driveway was located on this plan, they could  have

11 indicated to the Committee that they had a concer n about

12 the driveway.  That would be a decision the Commi ttee

13 could make and say "No, you guys need to go back,  as a

14 condition of approval, you need to go back to the

15 Department of Transportation and seek a change to  your

16 permit."

17 MR. IACOPINO:  Is what you're saying is

18 that the driveway that's at issue here is, I mean , it's

19 going to be there whether the substation was goin g in or

20 not?

21 MS. GOLDWASSER:  Correct.

22 MR. IACOPINO:  Because it's the access

23 to the Project, which the Committee, if we assume  that

24 they approve it, that's going to exist because it  needs --
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 1 there needs to be access to the Project.  And, if  the Town

 2 were to take a position or tried to make that acc ess more

 3 difficult, that that's something that has an excl usionary

 4 effect.  Is that the argument that you're making?

 5 MS. GOLDWASSER:  I would say that the

 6 Town's attempts to regulate the driveway that is the

 7 access to the Project are precluded by the Site E valuation

 8 Committee's jurisdiction.  If they tried to apply  those

 9 regulations, they would be acting outside of thei r

10 jurisdiction.  It's not -- I mean, it's not a que stion of

11 their -- they would be applying it in order to ke ep the

12 Project out.  I mean, they have rules that they'r e trying

13 to apply.  They're going to apply them the best w ay they

14 can.  The problem is that the issue is preempted.

15 MR. IACOPINO:  So, your argument then is

16 based on what I consider "Issue Number 1", is thi s a core

17 -- at the core of what the Site Evaluation Commit tee does?

18 MS. GOLDWASSER:  Correct.

19 MR. IACOPINO:  Okay.

20 CHAIRMAN IGNATIUS:  Mr. Stewart.  

21 DIR. STEWART:  Yes, I asked Attorney

22 Roth this earlier, so I'll ask you.  Do you belie ve that

23 the driveway is part of the facility?

24 MS. GOLDWASSER:  Is "part of the
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 1 facility"?

 2 DIR. STEWART:  Was it -- I mean, the

 3 Energy Facility Site Evaluation Committee, is the  driveway

 4 part of the facility?

 5 MS. GOLDWASSER:  Absolutely.  There's no

 6 way to construct a facility without a driveway.  There's

 7 no way to access a facility without a driveway.  There's

 8 no way to maintain a facility and maintain it saf ely

 9 without a driveway.  I would further question the

10 distinction between a "building" and a "driveway" .  I

11 mean, I think different engineers might differ wi th me on

12 this.  But you're putting something on the ground , asphalt

13 or whatever you're using to build the driveway.  You're

14 building a turbine.  I don't see a distinction of  reason

15 there for the purposes of the analysis that we're  doing

16 today.  I mean, I think that that's land use, I t hink it's

17 siting, and I think it's within the Site Evaluati on

18 Committee's jurisdiction.

19 MR. ROTH:  I, obviously, differ with

20 that, and in a fairly profound way.  And, that is ,

21 subdivision is, I think, the driveway, which is t he access

22 to the subdivided lot, is at the core of the subd ivision

23 problem.  And, that is, one of the basic issues b ehind

24 subdivision regulation is to avoid the creation o f
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 1 stranded lots.  And, if you could subdivide and c reate a

 2 stranded lot, then you've created a problem that lasts

 3 basically forever.  I mean, this facility is pred icted to

 4 last 50 years maybe, and maybe they will come up with a

 5 different way of the substation problem.  But tho se things

 6 will be gone.  This lot will remain.  The lot tha t's --

 7 the property that surrounds this is right now in so-called

 8 "friendly" hands; that may not always be the case .  So

 9 that, you know, it's kind of like the subdivision , the

10 changing of the property lines is forever.  These  projects

11 are not forever.  And, so, the ability of the sub division

12 regulation to require access to the subdivided lo t is

13 essential to the proper management of the communi ty, and

14 the proper management of the land records and the  maps and

15 plats and stuff.  And, the avoidance of conflicts  in the

16 future between landowners over property lines and  access.

17 CHAIRMAN IGNATIUS:  Ms. Goldwasser, and

18 then Mr. Stewart.

19 MS. GOLDWASSER:  Just two quick comments

20 about that.  First, the Site Evaluation Committee  doesn't

21 site residential properties for a reason.  I mean , a

22 substation is an energy facility that's going to exist for

23 as long as any of us are around, and probably for  as long

24 as any of our children or grandchildren are aroun d.  I
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 1 have a 17-month old daughter.  So, that's like a really --

 2 that's a really long time.  And, some stations ar e

 3 basically permanent facilities.  They are differe nt from,

 4 you know, sort of more impermanent facilities tha t are

 5 likely to be owned by different entities that mig ht want

 6 different uses.  I mean, this is going to be PSNH 's

 7 substation.  That's Part 1.  

 8 Part 2, it's perfectly reasonable, and

 9 the Applicant would be fine to say that the Commi ttee

10 should condition the subdivision with merger requ irements,

11 should the substation be ever eliminated and the lot be

12 turned over to somebody else, it can be merged ba ck

13 together with the larger lot that it's a part of today,

14 and would resolve this question of permanency and  resolve

15 these issues relating to the impacts of the subdi vision,

16 and would permit the energy facility to be constr ucted

17 today.  And, if ever it wasn't an energy facility  there,

18 the energy -- the lot line changes could be elimi nated.

19 MR. IACOPINO:  Just so you know, my

20 27-year old was 17-months yesterday.  So, it goes  by very

21 quickly.  Do you have a question, Mr. Stewart?  

22 DIR. STEWART:  Yes, for Attorney Roth.

23 Is there some reason that we're precluded, the EF SEC, from

24 considering these town access issues and, you kno w,
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 1 ensuring those occur and so forth, as we consider  the

 2 energy facility during our evaluation?

 3 MR. ROTH:  No, of course not.  The

 4 statute actually provides for that.  But, you kno w, we're

 5 here to sort of slice and dice the Antrim Subdivi sion

 6 Regulations.  And, I just -- my argument, I submi t, that,

 7 you know, there's nothing more integral to the Su bdivision

 8 Regulations than providing and ensuring that ther e's

 9 access to the subdivided lot forever.  And, that' s what

10 the driveway bit is all about.  And, so that, you  know,

11 again, going to the Applicant's argument about "y es, these

12 things are really permanent", I mean, I can show you a big

13 vacant lot down the street from my house where th ere used

14 to be a knitting mill and a tannery.  And, I'm su re

15 somebody built those things thinking they were go ing to be

16 there forever.  And, now, there's just a pile of buried,

17 rotting hides.  So, you know, but the lot lines o ver

18 there, they're still there.  And, so, you know, t he lot

19 lines, those are forever, unless somebody comes i n and

20 does another, you know, magical change of the pro perty

21 lines.  And, so, the idea is, you want to make su re that

22 there's access.  

23 And, in terms of the -- you know, if the

24 Committee is to sort of start dictating the drive way, then
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 1 you might as well take over the whole thing and j ust

 2 approve the subdivision or not.  But I don't see what, you

 3 know, when you go right into the core of the subd ivision

 4 power of the Planning Board, what's left?  And, t hat's

 5 where I think this one, you know, where the rubbe r meets

 6 the driveway, so to speak.

 7 MR. IACOPINO:  Let me ask you something,

 8 because, obviously, the Committee will decide whe ther this

 9 is preempted or not.  Or, and I assume they will go on, if

10 they have to, and decide what is technically not

11 preempted, whether it fits within the residual au thority

12 of the town.  

13 And, Ms. Goldwasser raised an issue

14 that, if the Committee decides that this is preem pted and

15 they decide to subdivide the lot, she mentioned a  merger

16 condition upon, I assume, on decommissioning, for  lack of

17 a better time frame.  What is your -- do you have  a

18 position as to whether or not that's something wi thin the

19 authority of the Committee to do?

20 MR. ROTH:  Well, now, you're basically

21 going back to taking over the -- you're sort of a ccepting

22 the argument that basically all of this is preemp ted, and

23 -- because the only way you get there is through that.

24 And, I don't know, you know, I haven't really giv en much

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



   120

 1 thought to whether, you know, my basic position i s that

 2 the Site Evaluation Committee does not have the a bility to

 3 completely preempt the subdivision rules.  And, s o, to say

 4 that, I don't think there's any statutory authori ty to

 5 write a condition that changes the boundary lines  and the

 6 land ownership of particular pieces of land, I do n't think

 7 that's anywhere in the statute.

 8 MR. IACOPINO:  I understand that.  But

 9 I'm thinking more from a practical standpoint.  I s there

10 something that would argue against such a conditi on,

11 should the Committee get through several steps an d make a

12 decision to grant a subdivision?

13 MR. ROTH:  Other than the fact that it

14 would be unlawful, because it's not provided in t he

15 statute, I suppose not.

16 MR. IACOPINO:  Well, obviously, if the

17 Committee got there, they decided it wasn't unlaw ful, even

18 though you may have argued that it's unlawful, if  they got

19 there and they decide it was unlawful, my questio n is

20 about the proposed condition.  Is there anything that you

21 know about merger or returning property that woul d

22 prohibit the Subcommittee from doing that?

23 MR. ROTH:  No.  But, you know, that's

24 based on my limited experience with the law of pr operty, a
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 1 case -- a course which most of us probably dealt with in a

 2 very strange place.

 3 MR. IACOPINO:  Hence the question from

 4 this lawyer.  Ms. Goldwasser, do you know of any problem

 5 with that?

 6 MS. GOLDWASSER:  I don't know of any

 7 problem with that.  I would, and, in particular, if the

 8 Committee were to determine, for example, that th is

 9 driveway issue is to be preempted by the Site Eva luation

10 Committee, that, if it makes that decision, and t hat

11 decision stands, then it would be able to require  that the

12 lots be merged.  But I would only adjust what you  had said

13 in a slight way, which is that they would be merg ed when

14 the substation was no longer in existence, --

15 MR. IACOPINO:  Right.

16 MS. GOLDWASSER:  -- not when the

17 facility was decommissioned.  And, that's an impo rtant

18 point to make, because the facility may be decomm issioned,

19 and PSNH may continue the use of the substation f or some

20 length of time after there.

21 MR. IACOPINO:  Okay.  I didn't mean to

22 make that set in stone, --

23 MS. GOLDWASSER:  Right.  

24 MR. IACOPINO:  -- I was just trying to
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 1 envision a time that I could put into the questio n.

 2 So, --

 3 MS. GOLDWASSER:  Of course.

 4 MR. IACOPINO:  Are there any other

 5 questions from the Committee on this?  So, we dea lt with

 6 Driveway, Section F, and heard arguments.

 7 CHAIRMAN IGNATIUS:  So, looking at

 8 "Roadways", Section G, on Page 33, the Applicant has said

 9 that should be "preempted"; the Public Counsel sa id "not

10 preempted, but, then again, not applicable."  So that, I

11 don't know, Mr. Roth, if there's anything more to  explain.

12 Your view is that -- 

13 MR. ROTH:  Right. 

14 CHAIRMAN IGNATIUS:  -- it doesn't need

15 to be formally preempted, but it's not going to c ome into

16 play?

17 MR. ROTH:  The way I read the Planning

18 Board regulations is, when they're talking about roads,

19 they're talking about a street that's passable by  the

20 public.  And, what we're talking about here is a driveway,

21 not a road.  Even though, in generic terms, it lo oks like

22 a road.  But, I think, for purposes of these Plan ning

23 Board regulations, we're talking about streets th at the

24 public travel on to use their property and go fro m one
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 1 place to another.  And, that's not what's being d iscussed

 2 here.  And, so that you don't need to preempt tho se things

 3 which are not applicable.

 4 CHAIRMAN IGNATIUS:  Ms. Goldwasser.

 5 MS. GOLDWASSER:  I would adopt what we

 6 had said about driveways.  And, to the extent the re are

 7 roads in this project or other projects that the Site

 8 Evaluation Committee has to certificate, this fal ls well

 9 within the range of issues that the Site Evaluati on

10 Committee would address and would preempt it.  Wh ether or

11 not it's applicable in this situation, I don't kn ow who is

12 going to argue what is applicable.  There's a ver y long

13 driveway, potentially, in this project, because t he

14 driveway that begins on Route 9 continues down th e length

15 of the turbines.  And, so, I don't know what the Planning

16 Board is going to construe a road as.  And, I can 't say

17 affirmatively that this is irrelevant and, theref ore, the

18 Committee must not rule on it.  I don't know what  would

19 happen.

20 So, for those reasons, I believe that

21 the Site Evaluation Committee, just like in the

22 circumstance of driveways, has the authority to m ake

23 decisions regarding the passable way that's on th e plans

24 submitted to the Committee.  And, therefore, be i t a road
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 1 or not, preempt it.

 2 CHAIRMAN IGNATIUS:  Mr. Boisvert.  

 3 MR. BOISVERT:  I'm a little concerned

 4 about how we're taking the scope of our undertaki ng here

 5 today.  I understand we're looking at the subdivi sion of

 6 this property, and you're mentioning other roads and other

 7 projects in the future.  I really don't have the mindset

 8 at this point to try to consider what planning bo ards on

 9 in other towns on other projects might be doing, because

10 we look at this definition or that aspect here.  I'm

11 concerned about overreaching the purpose of this meeting.

12 And, so, to talk about what -- addressing the sec tion of

13 the Antrim Planning Board's documents and trying to

14 interpret them for another project at a another t ime and

15 another place, I think is going to use up a lot o f our

16 time.  And, I really want to focus on this, and t o the

17 extent that we can.  Yes, it may have implication s later,

18 but I don't want to get into that kind of conside ration.

19 MS. GOLDWASSER:  Point taken.  My

20 apologies, to the extent that I overreached there .

21 CHAIRMAN IGNATIUS:  That's a good

22 reminder.  All right.  Anything else on that?  It  sounds

23 like similar arguments to what we've been going t hrough on

24 the roadways.  How about on "Road Construction"?  Again,
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 1 the Applicant argues for striking the entire sect ion;

 2 Public Counsel did not, but said "but it's not ap plicable

 3 in this case".  Anything beyond what we've been t hrough on

 4 the others to add to this or the same arguments p retty

 5 much apply here as well?

 6 MS. GOLDWASSER:  The Committee has the

 7 plans for the construction of the road that's on the

 8 Project.

 9 CHAIRMAN IGNATIUS:  All right.  The next

10 item is I, "Storm Water Drainage for Roadways".  And, this

11 is one where, again, Applicant struck; Public Cou nsel

12 didn't strike, but said "but it's not going to be

13 applicable."  Anything further we need to add to that

14 discussion?

15 MS. GOLDWASSER:  I would just add to the

16 record that the Department of Environmental Servi ces has

17 provided the Committee with its perspective on dr ainage

18 issues associated with the Project.

19 CHAIRMAN IGNATIUS:  All right.

20 MS. BAILEY:  So, just to make sure I

21 understand it.  So, your argument is that this is  a core

22 function of the SEC?

23 MS. GOLDWASSER:  Absolutely.  It falls

24 well within the statutory confines of what the Co mmittee's
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 1 direct jurisdiction as regarding environmental is sues.

 2 MS. BAILEY:  Yes.  It's just helpful if

 3 you say "it's a core function" or "it's exclusion ary".  I

 4 just wanted to make sure I had --

 5 MR. ROTH:  And, I feel compelled to

 6 respond now.  But, if we were talking about a roa dway,

 7 that might have some relevance, but we're not.  W e're

 8 talking about a driveway to the subdivision, not the

 9 roadway to the Project.  And, that's within the c ore

10 jurisdiction of the Planning Board.

11 MS. BAILEY:  Isn't it the same thing,

12 though?

13 MR. ROTH:  The plan that was submitted

14 by the Applicant, it seems to me, shows a drivewa y up to

15 the subdivision.  And, that's what we're talking about, a

16 driveway to the subdivision.

17 MS. BAILEY:  And, if the driveway to the

18 subdivision didn't exist, could they get to the r est of

19 the road?  

20 MR. ROTH:  Yes.  They could put a

21 different road in across the property that they a lready

22 have leased an easement to.

23 MS. BAILEY:  Okay.

24 MR. IACOPINO:  Okay.  This leads to the
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 1 question I wanted to ask.  Can each party please tell me,

 2 or tell the Committee, what exhibit or what docum ent it is

 3 that shows the subdivided lot?  In other words, w here in

 4 the record do we look for the facts, so that, if we want

 5 to, other than taking your word for it, -- 

 6 MS. GEIGER:  Appendix 19 to the

 7 Application.

 8 MR. IACOPINO:  Appendix 19?

 9 MS. GEIGER:  It was submitted separately

10 from the Application, so I don't know if the plan  itself

11 or copies have made their way into the bound volu mes that

12 we submitted.  But it has been marked, premarked.

13 MR. IACOPINO:  And, it has been

14 distributed, Appendix 19 was distributed to the C ommittee.

15 And, tomorrow -- Monday, all of you will have ano ther copy

16 of it as well, so that you'll have that during yo ur

17 deliberations.  But is there, from your -- from a ny

18 parties' standpoint, is there any other document that is

19 relevant to the factual issues, like the size of the lot,

20 the configuration of the lot, the length of the d riveway

21 width, and that's -- that's in the record that th e

22 Committee should look at?

23 MR. ROTH:  The lease and the option.

24 MR. IACOPINO:  All right.  And, for the
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 1 Committee members, I'll make sure that I -- I sai d, for

 2 the Committee members, I'll make sure I highlight  those

 3 for them, when they get to this issue in their

 4 deliberations.  I just want to make sure that the re's --

 5 obviously, right now, we're looking at regulation s, and we

 6 are determining whether regulations should apply or not.

 7 That ultimate determination is going to be based on

 8 factual issues as well.  And, I just want to make  sure

 9 that we have a record of where -- we have a direc tion

10 where we should go to find those facts, once the Committee

11 addresses these issues.

12 MS. GOLDWASSER:  Mr. Iacopino, I would

13 just add one more document.  And, I, unfortunatel y, can't

14 give you a figure number, but there are several f igures in

15 the Application and an exhibit that we brought ye sterday,

16 which will be provided to the Committee.  And, we  have, in

17 poster form, that shows the entire Project in its  full

18 length.  And, it shows, and I can't remember exhi bit

19 number --

20 MR. IACOPINO:  I think Monday that will

21 be Exhibit 38 or 38A.

22 MS. GOLDWASSER:  38A.

23 MR. IACOPINO:  It's one of those.  But

24 we'll -- I'll highlight those for the Committee.
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 1 MS. GOLDWASSER:  Because that exhibit

 2 shows that the driveway that's on the subdivision  plan

 3 begins on Route 9 and continues through the Proje ct.

 4 MS. GEIGER:  And, I think, if you look

 5 in Section C of the Application, I think it may b e Figure

 6 C.1 will show you also a portion of the Project.  It may

 7 just be the turbine string -- it may just be the string of

 8 turbines.

 9 CHAIRMAN IGNATIUS:  All right.  Thank

10 you.  Section J, at the bottom of Page 35, again,  this is

11 one where the Applicant said to strike in its ent irety;

12 Public Counsel didn't strike, said it "shouldn't be

13 preempted", but, at the same time, said "it wasn' t going

14 to be applicable in this case."  Anything further  to add

15 to that discussion?

16 MS. GOLDWASSER:  No.

17 CHAIRMAN IGNATIUS:  If not, then Section

18 K, "Erosion and Sediment Control", same thing, fu lly

19 stricken by the Applicant; and marked as "not str icken,

20 not preempted, but not applicable" by Public Coun sel.

21 Anything further?

22 MS. GOLDWASSER:  I will just add that we

23 provided plans regarding these issues that have b een

24 approved by the Department of Environmental Servi ces.
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 1 CHAIRMAN IGNATIUS:  And, echoing Ms.

 2 Bailey, you would consider those, --

 3 MS. GOLDWASSER:  Core.

 4 CHAIRMAN IGNATIUS:  -- erosion and

 5 sediment control, to be a core function of the SE C?

 6 MS. GOLDWASSER:  Yeah.  Just to clarify,

 7 the terms we're using "core" or "not preempted", is that

 8 right?  I just want to make sure I know what I'm saying.

 9 CHAIRMAN IGNATIUS:  Well, I don't know

10 if it's quite an equivalent.  But "preempted, if it's a

11 core function", I think we can agree on that, yes ?

12 MS. GOLDWASSER:  Okay.

13 MR. ROTH:  And, to be fair, my choice of

14 this as being "not applicable" is based on the ma jor/minor

15 subdivision criteria.  If it were to be that the Project

16 -- or, the subdivision was to be determined to be  a "major

17 subdivision", and this did apply, I would agree t hat it

18 would probably be preempted.

19 CHAIRMAN IGNATIUS:  Oh, I see.  So, when

20 you say "not applicable", it's because assuming i t was a

21 minor subdivision?

22 MR. ROTH:  That's correct.  These

23 provisions apply only to a major subdivision.  

24 MR. IACOPINO:  And, of course, I see Ms.
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 1 Pinello's eyes widening there.  The Planning Boar d has

 2 taken no position whether it's a major or minor

 3 subdivision?

 4 MS. PINELLO:  No.  

 5 MR. IACOPINO:  Okay.

 6 MS. PINELLO:  Okay.  Thank you.

 7 CHAIRMAN IGNATIUS:  Well, I don't want

 8 you to rule on things that aren't before you.  An d, I get

 9 concerned when people ask me to do the same thing .  So, I

10 feel your pain here.  But --

11 MS. PINELLO:  But.

12 CHAIRMAN IGNATIUS:  But.  

13 MS. PINELLO:  My mother always taught me

14 to be -- my mother always taught me to be aware o f those

15 statements.

16 CHAIRMAN IGNATIUS:  Right.  But the

17 definition we were looking at earlier on, and loo king at

18 other matters before the Planning Board over the years, if

19 you're building something on the newly created lo t, the

20 structure is going to end up on the newly created  lot when

21 they're done, does that constitute an improvement  on the

22 lot and, so, therefore, it's moved into the "majo r"

23 category or is it a more complicated analysis tha n that?

24 MS. PINELLO:  You can't decide it on
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 1 that criterion alone.  And, I think that's all I feel

 2 comfortable --

 3 CHAIRMAN IGNATIUS:  Okay.  That's fair.

 4 Thank you.  All right.  We're at "L. Storm Water Drainage

 5 Plan".  And, this is, again, one that the Applica nt struck

 6 as preempted; the Public Counsel did not strike a nd didn't

 7 mark as being "not applicable".  So, Mr. Roth, wh at's your

 8 view on why this should remain within the authori ty of the

 9 Planning Board?

10 MR. ROTH:  I believe that this should

11 remain with the authority of the Planning Board b ecause it

12 deals with the new lot, not with the improvements  on the

13 new lot.  And, when I look at it, it looks more l ike

14 simply a submittal, and it has very little by way  of

15 criteria.  And, so, that all they need to do is s how "the

16 existing and proposed method of handling storm wa ter",

17 whatever it is, "the direction of flow of the run -off

18 using arrows", "location, elevation and size" of the stuff

19 that they're using to do it with, and then the "f ifty year

20 storm frequency", which seems to be the only crit eria

21 employed here, which I don't see as necessarily

22 exclusionary or interfering with anybody's jurisd iction.

23 So, I thought it was innocuous enough, and seemed  to deal

24 primarily with the configuration of the new lot, and not
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 1 any of the improvements on the lot, if you can ca ll a

 2 subdivision an improvement.

 3 CHAIRMAN IGNATIUS:  Ms. Goldwasser?

 4 MS. GOLDWASSER:  Yes, a couple of

 5 things.  These issues, the "storm water drainage plan",

 6 they are included with the Application, and any s torm

 7 water issues would be associated with the constru ction of

 8 a substation.  So, this, to us, is a clear core i ssue for

 9 the Site Evaluation Committee to determine on its

10 consideration of environmental concerns.  Storm w ater

11 isn't -- subdivision doesn't -- subdivision alone  doesn't

12 create a storm water problem.  The storm water is sue is

13 established when a substation is built on a lot.  So,

14 that's the first point.  

15 And, the second point is that the

16 Planning Board has to approve these things.  Subm ittal is

17 not enough.  So, you know, an assumption that, "i f you

18 submit this, that's good enough", it may be true.   I can't

19 tell you if it's going to be true or not, because  a

20 planning board's job is to look at it and say "di d you do

21 these things the way we want you to do them?"  

22 I don't know what storm water

23 requirements a planning board might impose to fur ther its

24 purposes, and it can do that.  So, concerned with  any
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 1 assumption that this is it.  And, you know, becau se these

 2 are simple words on a page, we all know that simp le words

 3 on a page can become complicated problems.  So, I  just

 4 wouldn't make that assumption.  But the primary i ssue here

 5 is that this is a core concern that the Planning -- that

 6 the Site Evaluation Committee will address at its  hearing.

 7 CHAIRMAN IGNATIUS:  Is there anything in

 8 the Application that requests from a State agency  or from

 9 the Site Evaluation Committee itself, storm water

10 handling?

11 MS. GOLDWASSER:  I believe that we

12 submitted a storm water -- storm water plans as p art of

13 our submissions to the Department of Environmenta l

14 Services.

15 CHAIRMAN IGNATIUS:  And, does it include

16 the subdivided lot?

17 MS. GOLDWASSER:  Yes.  Yes, because the

18 subdivided lot, not to lose -- sort of not to los e sight

19 of the fact that the reason the subdivided lot is  before

20 you is that there's a substation on it.  And, we' re

21 seeking approval of a plan for an energy facility , which

22 includes a substation, so that the energy facilit y is

23 connected with the electric grid.  And, so, all o f the

24 parts that have the -- that involve the substatio n are
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 1 included in the Application.  We've included thos e parts,

 2 because, if we don't have a substation, we don't have an

 3 energy facility.  And, we have a bunch of turbine s turning

 4 and no electricity being delivered to customers.

 5 CHAIRMAN IGNATIUS:  I understand the

 6 link between the use of the subdivided lot and th e Project

 7 as a whole.  I guess what I'm asking is, and I ap ologize,

 8 I don't remember, in the Application itself, is t here a

 9 specific delineation of the sorts of things that you see

10 in L, of mapping out of the substation lot itself , that

11 sort of directional flow of water, you know, elev ation,

12 catch basins, to the extent any of those apply, a re they

13 included in the Application?

14 MS. GOLDWASSER:  I believe, subject to

15 -- subject to check with the Applicant, that this

16 information for the entire Project, including the

17 substation, was provided to the Department of

18 Environmental Services, and are included in one o f the

19 supplements to the Application, which has been pr ovided to

20 the Site Evaluation Committee.

21 If you're asking whether a separate

22 analysis was done just for the lot, and that I'd have to

23 check.  But the lot is only the four square walls  of the

24 substation, and the lot doesn't go beyond that.  It's
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 1 really just that.

 2 CHAIRMAN IGNATIUS:  But on the plans

 3 submitted to the SEC, and the lot where the subst ation is

 4 proposed, has the same sort of wetlands delineati on,

 5 elevation markings, whatever might be required fo r other

 6 parts of the Project?

 7 MS. GOLDWASSER:  Yes.  The substation

 8 lot has been treated as part of the Project.  And ,

 9 therefore, anything that we've provided, the wetl ands

10 delineation or storm water analysis for the Proje ct has 

11 been provided for the property upon which the sub station

12 will sit.

13 CHAIRMAN IGNATIUS:  Thank you.

14 MR. ROTH:  If I may, a couple of brief

15 points.  I keep hearing over and over from the Ap plicant

16 that, if it's included in their Application, any

17 information included in their Application therefo re

18 creates this, you know, massive preemption over e verybody

19 else in the world.  And, I just think that's not totally

20 fair.  There's a lot of information in that Appli cation

21 that does not create a preemption.  Based on that

22 argument, they wouldn't even have to submit their  name to

23 the Planning Board, because that's in the Applica tion.  

24 The second point that was raised
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 1 suggests that the subdivision alone doesn't affec t the

 2 drainage of the lot, and that shouldn't be of any  interest

 3 to the Planning Board.  And, I take issue with th at,

 4 because right now you have a single piece of land  that's

 5 owned by one person.  And, the drainage on that l and is of

 6 no concern to him one way or the other.  It is wh at it is,

 7 it goes wherever it goes.  And, it doesn't impact  -- it

 8 doesn't have an impact on any of his neighbors.  You put

 9 some -- you take a subdivision, and now you have two

10 owners, where there used to be one.  And, so, the  drainage

11 from the subdivided lot onto the neighbors' lots is going

12 to be a very important issue for the neighbor.  N ow, right

13 now, we have friendly neighbors, but that's not

14 necessarily going to be always true.  So, you hav e to have

15 an understanding of how this is going to be dealt  with in

16 the future.  And, that's why this is an important  issue to

17 a planning board.

18 CHAIRMAN IGNATIUS:  I understand why

19 it's an important issue to a planning board.  But  I guess

20 the question is, is it something that's within th e core

21 function of the SEC?  Not whether it's an importa nt issue

22 or not, but who's the one to make the determinati on.  

23 MR. ROTH:  Well, I look at this as

24 simply a reporting of what's been done.  And, I t hink the
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 1 Planning Board understands that this sort of thin g is

 2 approved by the Department of Environmental Servi ces.  And

 3 based on the representations of the Applicant, I would

 4 agree that they probably covered it in their subm ittals to

 5 the Department of Environmental Services, and, th erefore,

 6 this ought to be a real easy thing to comply with , simply

 7 turn the same papers over to the Planning Board t hat the

 8 Department of Environmental Services got.  

 9 I would also suggest that, you know,

10 what probably the Planning Board would do with th ese

11 particular provisions, and try to get something o ut of Ms.

12 Pinello on that, is they would say "Well, what di d you

13 give to Environmental Services?  Did they approve  it?"

14 And, if that was -- if the answer was "Here's wha t we gave

15 to Environmental Services.  And, yes, they approv ed it."

16 Box checked.  Next item.  And, it would be -- I t hink it

17 would be as simple as that.  I don't see that -- this

18 isn't a place where the Planning Board is going t o go off

19 and be a lone ranger, and perhaps act in bad fait h, which

20 is, of course, another check on the system, to re quire

21 something that's unusually onerous and burdensome  or

22 exclusionary to upon the Applicant.

23 MS. GOLDWASSER:  Can I just make one

24 comment?
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 1 CHAIRMAN IGNATIUS:  Yes, briefly.

 2 MS. GOLDWASSER:  I'll try to be as brief

 3 as possible.  Several times Counsel for the Publi c has

 4 suggested what the Planning Board may or may not do.  And,

 5 if the Committee needs to make a decision about

 6 preemption, based on the fact that it thinks that  a

 7 planning board will act reasonably and agree with  it, then

 8 that's not the preemption analysis, that's someth ing else.

 9 I mean, that's an assumption that we all hope we would

10 believe that people act in good faith.  

11 But the issue here isn't what we think

12 the planning board may or may not do.  The issue here is

13 the legal analysis of whether something is a core  SEC

14 function.  And, this is.  And, the issue isn't ju st

15 whether the Planning Board might agree with you a nd rubber

16 stamp a decision that the Site Evaluation Committ ee makes,

17 if it makes a decision that's favorable to the Ap plicant

18 in this case.  But, also, that anyone could appea l that,

19 who disagrees with it, using these standards.  

20 So, if the Committee determines that

21 some of these issues may be decided by the Planni ng Board,

22 and the Planning Board acts reasonably, it doesn' t mean

23 that the Applicant won't get stuck in years and y ears of

24 litigation regarding that.  And, we've been in th at
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 1 situation before, in this case and in other other s.  So, I

 2 just would hesitate -- I would just caution the C ommittee

 3 to not make decisions based on a hope that people  we know

 4 will act reasonably, but based on the law that sh ould be

 5 applied in this situation.

 6 MR. ROTH:  And, I would echo that

 7 concern, and turn it back upon the Applicant, and  suggest

 8 that we not make decisions based on what evil thi ngs

 9 planning boards or appellants from planning board s might

10 do.  Which seems to be, as I said earlier, the bo geyman

11 that keeps coming up in the arguments by the Appl icant.

12 That, "oh, if you have this, where there's any

13 discretion" --

14 CHAIRMAN IGNATIUS:  Can I stop you?  We

15 have so little time.  

16 MR. ROTH:  Okay.

17 CHAIRMAN IGNATIUS:  I don't want each of

18 you characterizing --

19 MR. ROTH:  No more.

20 CHAIRMAN IGNATIUS:  -- each other's

21 positions.  Let's just -- we've done it, we're do ne with

22 it, no more.  Okay?  

23 "M.  Plan for Disposal of Waste

24 Generated During Development".  This is one that both
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 1 Public Counsel and the Applicant identified as ap propriate

 2 to strike as preempted.  So, I assume we don't ha ve to

 3 talk further about that.  

 4 "N" is "Community Facilities Impact

 5 Analysis".  The Applicant believes this should be  stricken

 6 in its entirety as preempted; Public Counsel did not take

 7 that view.  So, Mr. Roth, what's your position on  why the

 8 "Community Facilities Impact Analysis" remains, f or

 9 example, with the Planning Board?

10 MR. ROTH:  This is, again, goes to the

11 basic essential function of the Planning Board wi th

12 respect to a subdivision.  And, it should be a fa irly

13 simple document to do in a case of a minor subdiv ision

14 with one lot without any residences on it.  But, if you

15 look at the discussion in the materials cited in the

16 memoranda about what the purpose of a subdivision  overview

17 is, it's to give the community the tools and the

18 opportunity to deal with a new development in tow n that

19 could bring a whole bunch of people with a whole bunch of

20 social needs.  Now, obviously, in a case like thi s, we're

21 not going to see a substation bring a whole bunch  of

22 people with a whole bench of social and public sa fety

23 needs.  But that's what this is for.  This is to give the

24 Planning Board the tools to assess the impact of a
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 1 subdivision, which is usually going to be a big

 2 residential thing, in terms of its impact on the community

 3 and the community services that are going to be n eeded to

 4 support the new subdivision.

 5 CHAIRMAN IGNATIUS:  And, so, a

 6 subdivision in this case, that's this one-acre lo t for the

 7 substation, the Section N would still apply, the Planning

 8 Board should still evaluate it, even in that type  of a

 9 subdivision?

10 MR. ROTH:  Yes.  It seems to me they

11 could still evaluate it.  But, you know, estimate d impact

12 on the school system of a substation?  Seems to m e, the

13 answer to that is pretty simple.  And, similarly,  the

14 water system, all of these things.  These are -- this is

15 the whole reason for -- or, one of the primary re asons for

16 having subdivision regulation, so the community c an

17 understand the impact of the new subdivision on a ll of the

18 systems they have set up in their community to de al with

19 what they have, you know, before this thing came into

20 being.

21 CHAIRMAN IGNATIUS:  Ms. Goldwasser.

22 MS. GOLDWASSER:  This is the "orderly

23 development of the region" the Committee must mak e a

24 determination of under RSA 162-H.
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 1 I would just note that the issues that a

 2 community facilities impact analysis may be requi red --

 3 the issues to be considered which may be required  of an

 4 Applicant, this is a new analysis that would be p rovided,

 5 includes sewage, again, issues that ought to be b efore the

 6 Committee, water system, traffic.  School system we can

 7 skip for a second, we know there's not going to b e a house

 8 there.  Public safety issues, which are usually a ddressed

 9 by the Committee in the context of agreements wit h towns.

10 Solid waste disposal, we've discussed that.  And,  we have

11 a permit already.  Storm water management, again,  we've

12 discussed that.  We have a permit.  "Estimated im pact on

13 recreational resources", I don't know how that is n't the

14 orderly development of the region and the issues that are

15 encompassed in the testimony that the Committee w ill be

16 hearing next week.  And, then, "any other study d eemed

17 appropriate by the Planning Board."  So, the Plan ning

18 Board may decide that it wants a study on issues,  I don't

19 know, relating to how the substation is going to operate,

20 or who knows?  I can't -- I'm trying not to delve  into

21 hypotheticals, but that concerns me, because thes e are

22 exactly the issues that should be addressed via d iscovery

23 before the Site Evaluation Committee, and ought t o be

24 considered in testimony before this Committee.  A nd, to
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 1 provide another avenue for consideration of these  issues

 2 again contradicts the intent of 162-H, and goes b eyond,

 3 you know, goes far beyond what would be a subdivi sion

 4 issue for the Planning Board.  And, remember, tha t all of

 5 these issues that we're looking at this afternoon  now are

 6 issues that would be considered by -- for subdivi sion and

 7 for site plan approval.

 8 MR. ROTH:  If I may make a response to

 9 that?

10 CHAIRMAN IGNATIUS:  Please.

11 MR. ROTH:  This is not about the orderly

12 development of the region.  This is about the ord erly

13 management of the community.

14 Secondly, I don't think there is any

15 testimony presented by the Applicant, and if the

16 Applicant's position is that this is an essential  element

17 of them proving that they meet the orderly develo pment of

18 the region, that they're going to fail.  Because I don't

19 think there's any testimony that reflects on any of these

20 points in here.  You know, these are very specifi c things

21 that the community has to deal with.  This is not  a

22 regional issue.  And, there is -- I don't believe , I could

23 be wrong, but I don't believe there's any testimo ny

24 addressing these points.
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 1 CHAIRMAN IGNATIUS:  All right.  Anything

 2 from the Committee on N?  If not, O is one that t he

 3 Applicant asked to strike as preempted; Public Co unsel

 4 said "no need to strike, but it was -- not to pre empt, but

 5 it wasn't going to be applicable", under the mino r

 6 subdivision theory, is that right?

 7 MR. ROTH:  Correct.  And, I would agree

 8 that, if it were a major subdivision, that it wou ld

 9 probably be preempted.

10 CHAIRMAN IGNATIUS:  All right.  Major or

11 minor subdivision aside, is the content of the hi gh

12 intensity soil maps requirements the same, has th at been

13 submitted through the Application itself to the S ite

14 Evaluation Committee?

15 MS. GOLDWASSER:  I believe that we

16 requested a waiver and received one from the Depa rtment of

17 Environmental Services on this issue.

18 MR. ROTH:  And, my sense that this would

19 be preempted, is because this seems to deal with the

20 improvement -- the facility itself, not necessari ly just

21 the lot.

22 CHAIRMAN IGNATIUS:  "P.  Ground

23 Control", is one that the Applicant requests pree mption of

24 (2), this is the (2) of that, but not the first s ection;
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 1 and the Public Counsel, I always get this backwar d on

 2 which this is saying, agreed.  Did I get that rig ht?

 3 MR. ROTH:  I think, let me look.

 4 CHAIRMAN IGNATIUS:  That (1) is not

 5 preempted; (2) would be preempted.

 6 MR. ROTH:  (2), yes.  Okay.

 7 CHAIRMAN IGNATIUS:  I think we're in

 8 agreement on that one, yes?

 9 MS. GOLDWASSER:  Yea.

10 CHAIRMAN IGNATIUS:  Because you can't go

11 to lunch until we get through Section Q, which br ings us

12 to Section Q, "Special Flood Hazard Areas".  The Applicant

13 asks that we strike all of Q, preempt all of that  and find

14 preemption on all of that; and Public Counsel sai d it

15 wouldn't be applicable under the minor subdivisio n theory.

16 If it were a major subdivision, again, Mr. Roth, would you

17 say it is -- would be preempted?

18 MR. ROTH:  I'm just looking at it again.

19 CHAIRMAN IGNATIUS:  All right.  Take

20 your time.

21 MR. ROTH:  Here's one where I'm going to

22 chicken out a little bit and not take a position on it,

23 because I'm not sure what it is it's trying to ge t at.

24 CHAIRMAN IGNATIUS:  So, we have a new
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 1 term.  There's "preempt", "no preempt", and "chic ken out".

 2 MS. GOLDWASSER:  Now I know what I

 3 should have said at the beginning of the day.

 4 CHAIRMAN IGNATIUS:  You were saying

 5 you're not sure what exactly it's calling for?

 6 MR. ROTH:  Well, I could probably read

 7 that and figure it out, but I'm not sure what con cerns

 8 it's attempting to allay.  That's my issue.

 9 CHAIRMAN IGNATIUS:  On the Planning

10 Board?  

11 MR. ROTH:  Whether it's trying to

12 protect the residents of the new subdivision, you  know,

13 the new housing development from being flooded ou t, which

14 would be a legitimate police power thing to do, b ut

15 probably preempt it, if this were a residential

16 development, which it's not.  I have a feeling it 's going

17 to -- it's the kind of thing that's a non-issue i n this

18 case, because of that concern.

19 MS. GOLDWASSER:  I can shorten this

20 analysis.  I don't believe we're in a -- there ar e special

21 rules that apply to certain flood zones that FEMA  applies,

22 they're complicated, they have implications for t owns.

23 I'm sure that, if we were proposing a project tha t was in

24 a special flood zone, you would have received hun dreds of
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 1 pages of testimony about it already; you haven't.   I don't

 2 believe this is an issue.  So, I think we can mov e on.

 3 MR. ROTH:  Let's stick with

 4 "non-applicable".

 5 CHAIRMAN IGNATIUS:  Ms. Pinello,

 6 anything you want to add to that?

 7 MS. PINELLO:  It is information that

 8 relates to the floodplain.  And, actually, it's i n the --

 9 somewhere in a submittal is the FEMA floodplain m ap for

10 the Town of Antrim.  But, I apologize, I cannot r ecall

11 what exhibit it would be in.

12 MR. ROTH:  This is clearly upland,

13 right?  This isn't in the floodplain, is it?

14 MS. PINELLO:  It's along Route 31.  I'm

15 not going to say anything about whether it is or not on a

16 map without a map in front of me.  Sorry, I don't  do that.

17 MR. IACOPINO:  Does Mr. Kenworthy know?

18 MR. KENWORTHY:  If we're in the

19 floodplains?  

20 MR. IACOPINO:  If you're in a flood

21 hazard area?  

22 MR. KENWORTHY:  No, I don't believe we

23 are.  But I'd have to check to confirm definitive ly.  

24 DIR. STEWART:  We can do a field trip
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 1 Tuesday morning.

 2 MS. PINELLO:  Precisely, Mr. Stewart.

 3 CHAIRMAN IGNATIUS:  All right.  I think

 4 we need to take a break for the sake of the court  reporter

 5 and for all of our sanity, probably.  So, let's t ake a

 6 lunch break.  There is a cafeteria downstairs.  I f we --

 7 it's now almost 12:30, if we're back here at 1:30 .  And,

 8 we will pick up, we'll have to sort of sort out w here we

 9 go next, in terms of sections that we haven't yet

10 reviewed.  But I appreciate everyone's patience i n going

11 through this.  It's not always straightforward.  

12 So, we'll be adjourned until 1:30.

13 Thank you.

14 (Lunch recess taken at 12:26 p.m. and 

15 the hearing resumed at 1:33 p.m.) 

16 CHAIRMAN IGNATIUS:  All right.  Shall we

17 begin again?  I think we have -- we have the Comm ittee

18 back in full.  And, some of our participants have  moved

19 on, but I think that's because of the day, not be cause

20 they're still out at lunch.  So, let's begin agai n.

21 Where we finished was we got through all

22 of Section IX, "General Standards and Requirement s".  I'm

23 open to people's suggestions on whether we go bac k to the

24 beginning, we continue with the later sections, o r if
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 1 there -- if there's particular areas that we need  to

 2 discuss, either Applicant, Public Counsel, anyone  else

 3 wants to bring forward, or things the Committee m embers

 4 have questions about, we can go into them individ ually.

 5 If the arguments are really just the same as what  we've

 6 already done, and really nothing different about any

 7 particular section, then I don't know if we need to go

 8 through them.  I don't see a need to do that.  Bu t I'm

 9 open to -- I'm not trying to cut anything off, if  there

10 are things that people do want to delve into.  

11 So, maybe first, does the Applicant have

12 sections that we've skipped over that you would l ike to

13 make particular points on?  And, if so, let us kn ow what

14 those sections are.  And, then, I'll turn to Publ ic

15 Counsel, Planning Board, and everyone else with t he same

16 question.

17 MS. GOLDWASSER:  Can I take a moment

18 please?

19 CHAIRMAN IGNATIUS:  Oh, that's fine.

20 And, Board members, you might do the same, look a nd see if

21 there's anything that you had marked for any ques tions

22 that haven't been resolved yet, or at least addre ssed.

23 MS. BAILEY:  Yes, what's been resolved?

24 (Brief off-the-record ensued.) 
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 1 CHAIRMAN IGNATIUS:  All right.  We're

 2 back on the record.  Ms. Goldwasser, you've been looking

 3 at the best way to proceed?

 4 MS. GOLDWASSER:  Yes.  So, I'll -- there

 5 are a few variety -- a few sections that I would at like

 6 -- I would at least like to point out to the Comm ittee,

 7 they aren't all sections that we've eliminated in  our

 8 redline, but they are sections that concern issue s that

 9 I'd like to bring to the Committee's attention.  The way I

10 guess I would propose to do that is, I can provid e the

11 section and the page number, and let everyone get  there,

12 and say my piece, and then we'll let the other pa rties say

13 their piece, and then I can bring us to the next one.

14 And, if somebody has another section, they can in terject

15 and we can stop there.  That's fine with me.

16 CHAIRMAN IGNATIUS:  All right.

17 MS. GOLDWASSER:  But I'll try to keep

18 this brief.

19 CHAIRMAN IGNATIUS:  Thank you.

20 MS. GOLDWASSER:  On Page 7, it's the

21 Paragraph (2), after the subheading "C".

22 CHAIRMAN IGNATIUS:  All right.  Go

23 ahead.

24 MS. GOLDWASSER:  This section permits
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 1 the Planning Board to "refer the subdivision or s ite plan

 2 to a consultant or consultants for review and com ment".

 3 We didn't delete this section, because we acknowl edge

 4 that, if the Planning Board were granted some aut hority

 5 over subdivision, they could have a question abou t title.

 6 And, we didn't want to tell them that they couldn 't seek

 7 an analysis of a title question.  However, most o f the

 8 time when planning boards do this analysis, they hire

 9 consultants, they're hiring consultants for, in

10 particular, traffic studies, sometimes environmen tal

11 studies.  So, those sorts of studies, based on th e

12 analysis that we've done in our redacted version of the

13 ordinance, would not be considered relevant to th e

14 Planning Board's analysis.  And, therefore, we've  presumed

15 that the Planning Board would not be permitted to  require

16 the Applicant to pay for a consultant on an issue  that's

17 not under the Planning Board's jurisdiction.  And , that's

18 a presumption we've made, you know, based on this .  But,

19 should the Site Evaluation Committee and the powe rs that

20 be determine that the Planning Board must make a decision

21 on a subdivision plan, I didn't want to stand bef ore you

22 and say they couldn't hire a title consultant, if  that

23 issue was an issue in the subdivision.

24 CHAIRMAN IGNATIUS:  So, if it were a
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 1 consultant on an issue that you're defining as on e of the

 2 core issues of the SEC, if that were a determinat ion been

 3 made of those issues by the SEC, the Planning Boa rd would

 4 not have the ability to have a consultant to delv e into

 5 one of those core issues?  

 6 MS. GOLDWASSER:  Yes.  I mean, those

 7 issues should have been raised here.  I mean, the  whole

 8 purpose that we're here today is try to avoid doi ng this

 9 twice.  And, that's the purpose that the Committe e is

10 here.

11 CHAIRMAN IGNATIUS:  All right.  

12 MS. GOLDWASSER:  So, yes.

13 CHAIRMAN IGNATIUS:  Mr. Roth, do you

14 have a response to that?

15 MR. ROTH:  I don't have a problem with

16 that concept.  But I would not expect to see this

17 Committee rewriting C.2 to reflect that.  It seem s to me

18 that that is a natural process that the Planning Board

19 will have to undertake.  And, it will be, of cour se,

20 guided by the Applicant and its attorneys.  But I  don't

21 think it would, you know, it would be appropriate  for the

22 Committee to try to rewrite C.2 to reflect that v iew.

23 CHAIRMAN IGNATIUS:  And, if there were,

24 jumping way ahead, if there were a provision in a n order
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 1 ultimately that said, "to the extent certain issu es have

 2 been dealt with at the Site Evaluation Committee and, you

 3 know, identify core issues, those are not open to  the

 4 Planning Board to undertake", is that -- that's n ot

 5 rewriting any of these sections, it's sort of giv ing

 6 direction to the Planning Board on how to proceed .  Would

 7 you find that problematic?

 8 MR. ROTH:  Me?  I don't think that the

 9 Site Evaluation Committee has the power to enjoin  anybody.

10 So, I think you could write kind of a guidance do cument.

11 But I think you don't have the power to order any body to

12 do anything like that.

13 MS. GEIGER:  I think I would just

14 interpose a slight exception to that.  It seems t o me here

15 we -- it's not the SEC asserting jurisdiction or telling a

16 -- sort of a disinterested Planning Board what to  do.  The

17 Planning Board is a party to this proceeding.  An d,

18 they're here, they're a stakeholder.  And, it see ms to me,

19 just as any other party in this proceeding can be  directed

20 to do something pursuant to the Committee's order  or the

21 Committee's condition imposed on a certificate, I  think we

22 have a slightly different situation here than the

23 situation I think that underlies the assumption b ehind

24 Mr. Roth's statement.
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 1 MR. ROTH:  Well, I still don't think

 2 that, even under a certificate, you can enjoin so mebody to

 3 do something.  And, I would submit further that, where

 4 your -- you have an administrative agency of its own

 5 nature, and even if you had the power to enjoin, to issue

 6 an injunction against a party, I don't think that  that

 7 power would extend to telling a planning board ho w it

 8 needed to decide a particular issue in front of i t.  I

 9 don't think even the Superior Court can do that.

10 CHAIRMAN IGNATIUS:  I don't think I

11 suggested that.

12 MR. ROTH:  I don't think you did, but I

13 think Attorney Geiger just did.  And, so, I think  we need

14 to be very careful about what kind of orders go i nto the

15 final certificate and the orders, with respect to , you

16 know, you could say to one of the core parties in  the

17 SEC's jurisdiction, that is, and I don't mean all  the

18 parties to the case, but I'm talking about how th e SEC,

19 you know, specifically includes a number of State

20 agencies.  And, I think you do have the power to direct

21 one of those State agencies to do certain things and to,

22 you know, you can delegate the enforcement to tha t agency

23 and that kind of thing.  But I don't think it goe s to

24 ordering any particular party in a case to take a ny
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 1 particular action or refrain from taking any part icular

 2 action.

 3 CHAIRMAN IGNATIUS:  All right.  Well,

 4 we'll add that to the list of things to take unde r

 5 advisement.  Anything else on that Section C.2?

 6 MS. GOLDWASSER:  I would only indicate

 7 that I believe some other paragraphs in the regs reference

 8 the hiring of consultants.  And, where we've been

 9 concerned about those references, we've indicated  in

10 redline.  I believe there's a couple of sections that say,

11 you know, "a consultant could be hired for this p urpose",

12 and we've indicated in redline where we think tha t that

13 would be inappropriate.

14 CHAIRMAN IGNATIUS:  All right.

15 MS. PINELLO:  Madam Chairman? 

16 CHAIRMAN IGNATIUS:  Yes.

17 MS. PINELLO:  It might be helpful for

18 you to know that the Town of Antrim's Planning Of fice is

19 staffed by consultants.  So, there is -- it just our Town

20 Planner is a consultant, we don't have a full-tim e Town

21 Planner, it's a consultant.  So, when we choose o ur words,

22 I'm just letting you know for the record that the  Town

23 Planner is a consultant.

24 CHAIRMAN IGNATIUS:  And, so, with each
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 1 Application, the consultant is retained to review  that

 2 Application?

 3 MS. PINELLO:  Yes, that's correct.  

 4 MR. IACOPINO:  Even the Town Planner?  

 5 MS. VANDERWENDE:  We don't have one.

 6 MS. PINELLO:  We don't have one, as of a

 7 year and a half ago.  

 8 MS. VANDERWENDE:  It was cut from our

 9 budget.  And, this was our best move.

10 CHAIRMAN IGNATIUS:  Thank you.  That was

11 helpful.  All right.  Ms. Goldwasser, what was th e next

12 section we should turn to?

13 MS. GOLDWASSER:  On Page 12, it's the

14 last sentence in the heading, Paragraph or Sectio n C.

15 "The Board may require additional information as deemed

16 necessary in certain situations and is not limite d to only

17 the subdivision requirements listed under C,1."  That is

18 an extremely broad indication.  And, I think, whe n I

19 referenced earlier this morning of the concern th at the

20 Planning Board could annunciate requirements, whi ch are

21 not set forth in the regulations and are unknown to us

22 today and unknown to us whether they would be wit hin the

23 Planning Board's jurisdiction or not, we don't kn ow what

24 that information would be.  And, we don't know if  it would
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 1 fit within their jurisdiction.  There's very litt le

 2 information that we can see would be necessary to  make a

 3 decision on the subdivision that we've purposed, given the

 4 limited information that the Planning Board needs  to

 5 consider to make a decision on that subdivision.

 6 CHAIRMAN IGNATIUS:  Mr. Roth, a

 7 response?

 8 MR. ROTH:  This seems to me goes to the

 9 application of the test that we've been talking a bout all

10 day.  And, that is, is it exercised in bad faith?   Is it

11 exercised in an exclusionary way?  Otherwise, it' s neutral

12 and applies to everybody and it ought to be left alone.

13 MR. IACOPINO:  Can I just ask a question

14 of Ms. Goldwasser?  Ms. Goldwasser, you -- I didn 't read

15 everything between Page 7 and Page 12, and there is -- the

16 way that I'm reading this section is that it just  --

17 MR. ROTH:  Mike, just so you know, we

18 decided not to fight about that anymore.

19 (Laughter.) 

20 MR. IACOPINO:  Okay.  Well, I didn't

21 read it.  And, so, I'm just trying to figure out,  it says

22 "The Board may require additional information as deemed

23 necessary".  Again, this is -- is there a prior p rovision

24 here that gives some approval authority to the Pl anning
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 1 Board?  Or, is this just another place where they  want

 2 information?

 3 MS. GOLDWASSER:  Look, I understand the

 4 concern that "information is not decision-making" , but

 5 information is.  Because, when you go to a planni ng board

 6 with an application, with a project with a timeli ne, and

 7 you go night after night to present, you know, "y ou asked

 8 for us to provide to you new traffic information" , "you

 9 asked for this information in a traffic setting",  and

10 someone says, "well, I actually had this other qu estion,

11 too, about the traffic."  And, then, you go to th e next

12 hearing and you bring that information.  I mean, it

13 becomes a recursive process that is difficult to get out

14 of.  So, the issue here is that, given the limite d

15 jurisdiction that a planning board would have, th is

16 information wouldn't relate to the decision that they need

17 to make.  I understand, you know, we had this con versation

18 earlier, but I -- they have had an opportunity to  seek a

19 great deal of information via this process.

20 MR. IACOPINO:  I understand your

21 argument.  But, my only question is that, in the document,

22 in the pages that we skipped in going from 7 to 1 2, is

23 there -- and the Committee will decide whether in formation

24 is, you know, is exclusionary or not.  But my que stion is,
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 1 is there a provision between where we just were a nd where

 2 we went to that gave the Planning Board any appro val

 3 authority over this information that is supposed to be

 4 requested under Section C, on Page 12?

 5 MS. GOLDWASSER:  I think that that

 6 standard would actually be, and I'm sorry, I misu nderstood

 7 your question, I think that standard would actual ly be in

 8 Section IX of the regulations, which is later on,  because

 9 the substantive standards that the Applicant will  be held

10 to are in that section that applies to Site Plan

11 Regulations.  It's the same standards that apply to Site

12 Plan Regulations and Subdivision Regulations.

13 The question you might -- you might be

14 asking is, when the Planning Board is -- the Plan ning

15 Board has a two-step process.  The first step of the

16 process is to determine that an application is co mplete.

17 And, then, the second step is to consider the sub stance of

18 it.  I guess new information would be requested a fter an

19 application was considered complete, because you provided

20 the information that's required or sought a waive r for

21 information that may not be available.  And, then , they

22 requested more information and sort of started th at

23 substantive process going down the line.

24 MR. IACOPINO:  The difference between
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 1 Section IX and here is that Section IX there was actually

 2 substantive regulations that had to be followed t he way

 3 that the rules were written.  And, there was a pr ovision

 4 that the Antrim Planning Board would have to appr ove.

 5 And, I'm just curious, I know that this is the "m ajor

 6 subdivision" section, I know it says "the Board m ay

 7 require additional information".  I'm just wonder ing --

 8 but I'll look, I'll read through it again.  That' s okay.

 9 And, I know I'm not being clear, but I'll read th rough it

10 again and get my answer.  Thank you.

11 MS. GOLDWASSER:  And, I guess I would

12 say for the record that the pages intervening, as  Mr. Roth

13 indicated, we agreed to disagree, because we've h ad the

14 conversation with you already about whether that

15 information is necessary or not, and the Committe e will

16 draw a conclusion about what's preempted and what  isn't,

17 and, therefore, what information is required and what

18 isn't.

19 And, I think, to a large extent, the

20 same may be said for the "major subdivision" sect ion,

21 which may apply to this Project, we don't know, w hich

22 starts on Page 12.

23 CHAIRMAN IGNATIUS:  Before you move on,

24 can I just ask some other questions about this Se ction C
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 1 at the bottom of Page 12?  As I read it, I though t it was

 2 similar to the consultant question we just went t hrough,

 3 in that your concern is not additional informatio n that

 4 relates to things that are within the Planning Bo ard's

 5 jurisdiction, it's concerned about additional inf ormation

 6 that relate to the things that are not within the  Planning

 7 Board's jurisdiction and that deal with the core functions

 8 of the SEC?

 9 MS. GOLDWASSER:  Yes, I think that's

10 right.  I think we're presuming that, when we del ete that

11 sentence, that we're correct about what the subst ance of

12 the Planning Board's consideration would be, and that no

13 additional information be required, because the

14 considerations that the Planning Board would be g iven

15 would be very limited in the sections that we dis cussed

16 this morning.

17 CHAIRMAN IGNATIUS:  But, if there were,

18 for some reason, a request for additional informa tion

19 related to the non-core issues, would it -- why w ould it

20 be improper for the Planning Board to inquire int o that?

21 MS. GOLDWASSER:  I guess, in that

22 situation, the Planning Board would request the

23 information, and we would have to provide it, bec ause we

24 would want a subdivision approval.  So, this is p robably
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 1 half of one, you know, I'm going to stay it wrong , but six

 2 of one, half dozen of the other at the end of the  day.

 3 I think the issue here, just reviewing

 4 this further, is the word -- is the second phrase  in the

 5 sentence, which is that they can require addition al

 6 information, which is not limited to the subdivis ion

 7 requirements.  And, we have no idea what that wou ld be.

 8 But that's requiring further analysis and informa tion that

 9 isn't related to the requirements that they have in their

10 regulations.  And, maybe that's appropriate in an other

11 situation.  But, in this situation, where this Co mmittee

12 is considering the full scope of the Application,

13 including the substation and the access to the su bstation,

14 that request should have been made here and shoul dn't be

15 brought into a new venue for a new analysis.

16 MR. ROTH:  If I may?

17 CHAIRMAN IGNATIUS:  One moment.  When

18 you gave the example of a legal issue on lot line , title,

19 something, --

20 MS. GOLDWASSER:  Absolutely.

21 CHAIRMAN IGNATIUS:  -- I mean,

22 conceivably, there could be something fairly narr ow, but

23 there might be something that would relate to thi s

24 subdivision that isn't addressed by the SEC?
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 1 MS. GOLDWASSER:  So, if you turn to

 2 Page, you know, Pages 28 and 29, where we identif ied some

 3 narrow areas where, should the Committee determin e that

 4 there's residual authority, that that's where you  would

 5 find the vast majority of it.  There are bounds a nd lot

 6 lines that we've identified.  Now, there may be q uestions

 7 about, you know, for a surveyor to answer about h ow we've

 8 surveyed it, have we done it right, do they need to do it

 9 right, or there may be a question for a lawyer.  Is this

10 deed done properly?  Is this title, you know, hav e they

11 done this right?

12 They can hire, under these rules, a

13 consultant to address those issues, which are dir ectly

14 related to a standard that they're going to hold the

15 Applicant to.  I mean, the problem is that the ru les

16 provide that they can seek information that's unr elated to

17 a standard that they're holding the Applicant to and seek

18 new reports.  I mean, things that, if it were sou ght in

19 the discovery process here, the Applicant may obj ect to

20 and the Committee may say "yes, you must develop this

21 information", or "no, you don't need to develop t his

22 information."  I mean, that's -- and, that's the

23 possibility.  I think we're talking about a narro w

24 circumstance of unlikelihood.  But, at the same t ime,
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 1 we're chartering new ground here.  And, to look a t the

 2 risks associated for an Applicant of coming forwa rd to a

 3 Site Evaluation Committee for a project, and then  having

 4 to complete an entirely new process, with potenti ally

 5 undefined scope, in terms of even information gat hering,

 6 is an uncertainty that hasn't been an issue befor e the

 7 Committee before.

 8 CHAIRMAN IGNATIUS:  Mr. Roth, I cut you

 9 off.

10 MR. ROTH:  That's okay.  I was

11 interrupting you.  The Applicant has argued on nu merous

12 occasions that the Planning Board should have bee n asking

13 for all of this kind of information here.  But, I  think it

14 bears pointing out that, from the very beginning of this

15 process, it has not been at all clear that this b ody had

16 agreed to accept and exercise jurisdiction to a

17 subdivision plan.  So, the Planning Board cannot have

18 known that it should have been prepared to make a ll of its

19 information requests here.  And, that I think it' s sort of

20 an unfair, sort of post hoc thing to expect of th em.

21 Hindsight is 20/20; foresight is often quite limi ted.

22 CHAIRMAN IGNATIUS:  But wasn't it clear

23 in the Application that there was a request for

24 subdivision of this lot to be done by the SEC?
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 1 MR. ROTH:  It was clear that they were

 2 seeking that.  But it was also clear from the pro cess and

 3 your orders that the question of the ability to e ven do

 4 that was -- has been up in the air until today,

 5 practically.  So, for them to sort of proceed as though

 6 this was going to, you know, this subdivision was  going to

 7 be done here, I think would have provoked a numbe r of

 8 objections from the Applicant as to relevance, an d would

 9 have bogged down the process even more.  So, I th ink it's

10 not fair to expect the parties to have assumed th at this

11 whole process was going to be about subdivision, when such

12 has never been done before here, as Attorney Gold wasser

13 said, you know, we're charting new ground here.  And, if

14 anything, the ground that we were living in befor e showed

15 that applicants would go to the planning board an d get

16 these kinds of approvals and submit the kind of

17 information that they were looking for, as in the

18 Holderness case and Groton Wind.

19 The narrow point about the kind of

20 information that the Planning Board might want un der that

21 sort of catch-all provision seems to me that, you  know,

22 the Planning Board, in any case, can ask for all kinds of

23 stuff that people haven't really thought about in  making

24 an application or that's very situation and site- specific;
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 1 good, bad, ugly.  And, there can be any number of  things

 2 that get asked, and planning boards often do ask for some

 3 strange things.  And, there could be also somethi ng very

 4 mundane.  You know, like "are you going to be ava ilable

 5 next month?"  You know, if you strike that provis ion, you

 6 know, arguably they couldn't even say, "Can you b e here

 7 next month for a meeting?"  Because that's no whe re else

 8 specified in the powers of the Planning Board.  I t seems

 9 to me that the analysis goes back to where we beg an, which

10 is "is the request being made in bad faith or doe s the

11 request have the result of being exclusionary?"  And, if

12 it's not, then it should be allowed to be carried  out.

13 CHAIRMAN IGNATIUS:  All right.  Next

14 section?

15 MS. GOLDWASSER:  So, the following

16 sections, which are clearly shown in the Exhibit A in our

17 pleading.  I'm not going to go back through, beca use it's

18 going to be the same exact thing that we talked a bout this

19 morning.  If the Committee determines that someth ing is

20 preempted, then we don't believe it should be par t of the

21 Application to the Planning Board, because that's  just a

22 cause for confusion.  Furthermore, a lot of this

23 information, if not all of it, is available in th e Site

24 Evaluation Committee Application and the Applicat ion to
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 1 the Environmental Agencies that are on the record  already

 2 in this proceeding.

 3 I am going to direct your attention,

 4 however, to Page 17, which has a number of identi fied

 5 issues.  Just to give you some context, it's unde r the

 6 rubric of "Additional Information" to be provided  for

 7 major site plan review -- I'm sorry, major subdiv ision

 8 review.

 9 CHAIRMAN IGNATIUS:  I'm sorry, where are

10 you?

11 MS. GOLDWASSER:  Page 17, there's -- it

12 starts at the top of the page with Paragraph (3).

13 CHAIRMAN IGNATIUS:  Yes.

14 MS. GOLDWASSER:  There are several

15 pieces of information regarding things we've talk ed about

16 before.  But, if you look at Paragraph (8), it in dicates

17 that "the applicant may be required to submit:  A

18 Community Facilities Impact Study, Soil Erosion a nd

19 Sediment Control Plan, Site Specific Soil Study".   Those

20 are studies that we discussed in the context of t he

21 substance.  I just wanted to identify for you her e that

22 this is where in the regulations a planning board  would be

23 able to require additional studies associated wit h

24 subdivision, which we would contend are preempted .  
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 1 The other paragraph I draw your

 2 attention to on this page is Paragraph (9).  Whic h

 3 indicates that the Planning Board may "determine whether

 4 or not the development, if approved, would" -- ex cuse me,

 5 "could reasonably be construed as having the pote ntial for

 6 regional impact."  Now, that's a statutory proces s.

 7 Planning boards are given the authority to do reg ional

 8 impact -- the regional impact process provides th at

 9 certain abutting towns and regional development

10 authorities are given notice about a decision tha t a

11 planning board is making.  It establishes a much longer

12 process, because additional hearings and informat ion need

13 to be submitted to the planning board or at least  sought

14 from the planning board.  We would, obviously, co ntend

15 that this paragraph falls directly into the Commi ttee's

16 jurisdiction in determining the regional developm ent.

17 MS. BAILEY:  Which page were you on on

18 that one?

19 MS. GOLDWASSER:  I'm on Page 17.  

20 MS. BAILEY:  Okay.

21 MS. GOLDWASSER:  It's Paragraph (9).

22 It's the last paragraph that's struck.

23 MS. BAILEY:  Yes.  Got it.  Thank you.

24 CHAIRMAN IGNATIUS:  Mr. Roth, a response
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 1 to that?

 2 MR. ROTH:  Again, number (9) is -- it's

 3 a determination, but it doesn't say all that stuf f that

 4 Attorney Goldwasser just said it says.  And, in a ny event,

 5 I think, when the drafters of this chose the word

 6 "development", they probably had something in min d in

 7 particular that doesn't sound like a minor subdiv ision or

 8 even one that's considered a major subdivision bu t doesn't

 9 have a development, so to speak.  The development , as I

10 understand it, in the common usage, is a number o f

11 residential houses together or commercial center or

12 something else of that nature, not a single facil ity like

13 this.  So, you know, I don't -- I think it's irre levant to

14 this proceeding.  But, to the extent that it atte mpts to

15 do something, it seems to me that it's linked to something

16 else further on in the rules.  And, if that somet hing else

17 doesn't apply, then this won't ever come into bei ng.

18 CHAIRMAN IGNATIUS:  Well, it sounds --

19 MR. ROTH:  And that brings us back to

20 the same argument we had all morning about, you k now, the

21 information supply versus the actual substantive

22 requirements.

23 CHAIRMAN IGNATIUS:  But doesn't it sound

24 an awful lot like the provisions in 162-H about u s
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 1 determining whether the proposal impacts the orde rly

 2 development of the region?

 3 MR. ROTH:  Yeah, it does.

 4 CHAIRMAN IGNATIUS:  Doesn't it seem like

 5 it's sort of crossing into the 162-H world?

 6 MR. ROTH:  Yes.  Yes, I agree.

 7 CHAIRMAN IGNATIUS:  And, then, if you

 8 agree, to me that would lead to it should be on t he

 9 preemption side.

10 MR. ROTH:  If this -- if this was

11 anything more than a determination.  The determin ation

12 doesn't necessarily give it any legs.  It seems t o me the

13 legs for this are somewhere else.  As Attorney Go ldwasser

14 said, there, you know, there's this process that they go

15 through to, you know, involve all the other regio nal

16 planning committees and the like.  That, and I co uld be

17 wrong about this, but it seems to me that that's invoked

18 somewhere else.  And, the determination all by it self

19 doesn't really go anywhere.

20 CHAIRMAN IGNATIUS:  All right.  What

21 next?

22 MS. GOLDWASSER:  On the following two

23 pages, just a couple of comments.  There are requ irements

24 for plan submissions and requirements to whether changes
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 1 are made to the final plan.  And, I would merely indicate

 2 on the record that those changes and plan submiss ions

 3 should only be required to reflect those elements  of the

 4 subdivision -- only those elements of the Project  that are

 5 the subdivision that are under the jurisdiction o f the

 6 Planning Board.  And, by saying that, I mean, if a change

 7 is made to the Site Eval -- in the Antrim Wind Pr oject

 8 that requires return to the Site Evaluation Commi ttee on

 9 an issue that's unrelated to the substation, that  just to

10 be clear on the record, the Applicant should not be

11 required to go back to the Planning Board to seek  approval

12 of that change, because that change is wholly unr elated to

13 any subdivision jurisdiction that might be retain ed by the

14 Planning Board.

15 I believe that the rest of those

16 sections are pretty much encompassed by the conve rsations

17 we've already had.  And, we've -- Mr. Roth and I have

18 agreed that we're not going to discuss site plan review

19 today, for obvious reasons, that a site plan revi ew is not

20 before this -- the issue of site plan review is n ot before

21 this Committee.  I will note, however, that the s tandards

22 that an Applicant would be held to on site plan a re

23 identical to the standards that would be applied in

24 subdivision.  And, I think that that's telling, g iven the
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 1 fact that there's no question that an Applicant w ould not

 2 be required to go to a planning board and seek si te plan

 3 approval for a energy facility.  I think it's tel ling

 4 that, in this situation, with these regulations, the

 5 requirements are -- the substantive requirements are

 6 identical for those two analyses.  So, in effect,  what

 7 we'll be doing is a substantive site plan analysi s.

 8 CHAIRMAN IGNATIUS:  Mr. Roth.

 9 MR. ROTH:  Well, I don't know what

10 exactly her point is, other than we both agree th at

11 Section VI is preempted and is not in the residua l power.

12 I think, even, you know, if they could give you a  candid

13 assessment, I would -- my guess is that even the Planning

14 Board would agree with that.  But, obviously, the y can't.

15 CHAIRMAN IGNATIUS:  But they're always

16 candid, I don't have any concern about that.  I t hink you

17 feel constrained by the law.

18 MR. ROTH:  That's right.  I wasn't

19 implying they would give you a false one, they wo uld just

20 give you a careful one.

21 CHAIRMAN IGNATIUS:  All right.  Any

22 questions from the Committee?

23 (No verbal response) 

24 CHAIRMAN IGNATIUS:  Were there any other
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 1 sections or does that complete it, Ms. Goldwasser , that

 2 you had identified that you wanted to note in par ticular?

 3 MS. GOLDWASSER:  Can we just have one

 4 moment?  I just want to confer.

 5 CHAIRMAN IGNATIUS:  Sure.  And, Mr.

 6 Roth, I'm going to ask you the same, so think abo ut that.

 7 (Short pause.) 

 8 MS. GOLDWASSER:  I think we're done

 9 dragging you through the regulations, unless you want us

10 to drag you through further.

11 CHAIRMAN IGNATIUS:  Mr. Roth, anything

12 else that you want to address on the regulations?

13 MR. ROTH:  I think we agree that Section

14 VIII is preempted, VIII.

15 MS. GOLDWASSER:  And, we agreed also,

16 not to interject, that we disagree about Section VII.A,

17 but we agree about the rest of Section VII.  And,  we won't

18 drag you through that analysis.  You can, I think , glean

19 what you will from the other statements we've mad e today.

20 CHAIRMAN IGNATIUS:  Mr. Dupee.

21 MR. DUPEE:  Thank you, madam Chairman.

22 MR. ROTH:  And, we are all in agreement,

23 this is all very happy, X, XI, and XII.

24 CHAIRMAN IGNATIUS:  Thank you.  Mr.
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 1 Dupee.  

 2 MR. DUPEE:  Thank you, madam Chairman.

 3 Just a general question for the Applicant and the  other

 4 parties.  This goes back to Page 17, (9) says "Th e Board

 5 shall determine whether or not development, if 

 6 approved, --

 7 (Court reporter interruption.) 

 8 MR. DUPEE:  Referring you to (9), Page

 9 17, "The Board shall determine whether or not the

10 development, if approved, could reasonably be con strued as

11 having the potential for regional impact."  And, the

12 question I have of the parties is, as you read th rough the

13 rules, anybody found a place where the Board make s any

14 sort of decision based upon that fact?  Or, is th is just

15 simply disconnected from anything else we're doin g?  I

16 read through it.  I couldn't find a place in here  where,

17 because of this, they made a decision.

18 MS. GOLDWASSER:  I don't know if the

19 representatives of the Planning Board would like to speak

20 to this.  I dealt with this issue in another -- i n a

21 totally separate circumstance.  My understanding was that,

22 if there's a determination that there's a regiona l impact,

23 there's a statute that governs.  And, under that statute,

24 certain procedures must be followed to obtain the  advice
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 1 of other boards.  And, that can get very complica ted.  But

 2 I was involved in a situation with a blasting pro ject that

 3 was on a border between two towns, and we ended u p having

 4 many, many hearings, in both towns, in order to m eet our

 5 obligations under the regional impact section.  I  believe

 6 it's statutory.  That probably should be subject to check

 7 because I can get that to you.  But that's where that

 8 language, I believe, comes from.  And, I don't kn ow if the

 9 representatives of the Planning Board have any fu rther

10 comment on that.

11 MS. VANDERWENDE:  Everyone's looking at

12 me.  I'm the junior most member of the Board.  An d, I'm

13 probably the least familiar with our regulations.   I do

14 think that that's the intent here.  They're merel y

15 identifying it.  What happens after that -- 

16 (Court reporter interruption.) 

17 MS. VANDERWENDE:  I believe this merely

18 instructs the Board to identify or make a determi nation

19 whether there's a potential for it.

20 MS. GOLDWASSER:  If we continue, I'll

21 look and try to get back to you on that.

22 CHAIRMAN IGNATIUS:  All right.

23 MR. ROTH:  And, if I can --

24 CHAIRMAN IGNATIUS:  Mr. Roth.
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 1 MR. ROTH:  I haven't found anything in

 2 here that, in these rules, that invokes them to d o

 3 anything about it.  But I would again point out, I just

 4 don't think this deals with subdivision, I don't think

 5 that's a subdivision issue.

 6 MS. GOLDWASSER:  It's in the --

 7 MR. ROTH:  That, to me, looks like a

 8 site plan review issue.  Because it talks about t he

 9 "development", and what we're talking about, in m y

10 construct of this, subdivision is the outline, th e

11 footprint of the new lot, and the provision of mu nicipal

12 services to that, and a few discrete things that have to

13 do with the new lot, not with the development on the lot.

14 MS. GOLDWASSER:  I guess maybe Mr. Roth

15 and I agree, because this is in the "major subdiv ision"

16 section of the regulations.  So, they would seem to

17 believe that the major Subdivision Regulations in clude a

18 determination of regional impact.  So, maybe we a gree that

19 it's not relevant to the case here.  I would say to

20 preempt it.  I don't think he agrees with me abou t that.

21 But it is in the major subdivision chapter of the  regs.

22 CHAIRMAN IGNATIUS:  Ms. Bailey.  

23 MS. BAILEY:  Mr. Roth, if you think that

24 this is a site plan issue, and you agree that the  site
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 1 plan stuff is all preempted, why wouldn't this be

 2 preempted?

 3 MR. ROTH:  Maybe it is.

 4 MS. BAILEY:  Okay.

 5 MR. ROTH:  So, --

 6 MS. BAILEY:  All right.  Thank you.  

 7 MR. ROTH:  I mean, I'm not going to fall

 8 down over this one.  But it's an odd one.  Nobody  here

 9 seems to -- you know, Attorney Goldwasser has the  best

10 understanding of it, but nobody can point to anyt hing that

11 actually happens as a result of this.  

12 MS. BAILEY:  Okay. 

13 MR. ROTH:  And, it's in an odd place, if

14 that's what it is.

15 CHAIRMAN IGNATIUS:  All right.  Any

16 other questions from the Committee?

17 (No verbal response)  

18 CHAIRMAN IGNATIUS:  Anything else that

19 any of the parties wanted to bring forward that g ot lost

20 along the way?

21 MS. GEIGER:  I think just one thing I'd

22 point out as a matter of fact, and I'm sure the C ommittee

23 members are aware of this.  But the subdivision t hat we're

24 talking about, the substation that we're talking about,
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 1 was presented to the Committee in the Applicant's

 2 Application and in the Supplemental Application.  So, the

 3 substation is not something new.  It's something that has

 4 been evaluated by the Project's consultants in te rms of

 5 all of the criteria that -- all the criteria that  we've

 6 been talking about today that may apply to the lo cal

 7 reviewing authority.

 8 So, you know, I just want to clarify for

 9 the record that the fact that we are seeking subd ivision

10 approval for this substation really comes about a s a

11 result of, after having done all of our studies a bout the

12 whole project, including the substation, the Appl icant was

13 told by PSNH that it needed to own the land under  the

14 substation, which thereby necessitated a subdivis ion of

15 the lot where the substation is proposed to be lo cated.

16 So, I just wanted to put that out there to give m ore

17 context and background about why it is that we're  here

18 today.

19 CHAIRMAN IGNATIUS:  All right.  Anything

20 further?  Ms. Pinello.

21 MS. PINELLO:  I would like to, I guess,

22 in closing, is to reiterate the Planning Board's position

23 that we are -- have a sovereign responsibility, a n RSA

24 responsibility to the citizens as the Planning Bo ard.  We
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 1 are elected officials who have been, through stat e RSA,

 2 granted certain responsibilities.  And, we unders tand that

 3 parts of those may indeed be preempted.  But I th ink it's

 4 important to understand that we are elected offic ials,

 5 responsible to the RSAs that govern us, that -- s o, we

 6 have, as we spoke earlier, we have a shared respo nsibility

 7 with the SEC with that residual authority.

 8 The other part is important to remember

 9 that the process to get to a registered plat is t hrough

10 the Planning Board.  It is not given to any other

11 quasi-judicial, other elected group; it is throug h the

12 Planning Board.  And, so, while we have discussed  that we

13 do have some residual authority, and where that l ine is,

14 there is still elements of our responsibility tha t are

15 part of our responsibility as elected officials w ithin a

16 municipality, within a state, and those are grant ed by the

17 General Court.

18 CHAIRMAN IGNATIUS:  And, I think we

19 looked at this at the prior session on this and h ad some

20 discussion about what one would do to have the pl at

21 eligible for recording in the Registry of Deeds, what

22 signatures would be required?  If it wasn't proce ssed

23 through the Planning Board, how would one get to the point

24 of having it able to be recorded by the Registrar  of
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 1 Deeds?  I assume that's the issue you're getting to now?

 2 MS. PINELLO:  I just -- it's just that

 3 that is within the RSAs.  I just want to be -- we 're

 4 trying to parse these small residual things, I th ink it's

 5 important to also remember that, within the balan ce of

 6 power within communities and quasi-judicial board s, and

 7 how we share our responsibility for subdivision a nd land

 8 use.  It's important to remember there are many r oles.

 9 CHAIRMAN IGNATIUS:  And, I guess, ask

10 Mr. Iacopino, do you know, in the Groton case or any

11 other, where there may have been issues that the SEC

12 undertook, with the consent of the Applicant, per haps,

13 that would normally have been done by a planning board,

14 who ends up signing the plat and how does it get recorded

15 at the Registry of Deeds?

16 MR. IACOPINO:  The issue of subdivision

17 and recording of a plat has never come up.

18 (Court reporter interruption.) 

19 MR. IACOPINO:  The issue of a

20 subdivision and the recording of a plat has never  come up,

21 at least in my experience with this Committee.  I  do

22 understand that there have been other cases where  they

23 have been either told or determined that they nee ded some

24 kind of subdivision approval, such as the Groton Wind case
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 1 -- I'm sorry, the -- yes, Groton wind case.  And,

 2 actually, at one point or another we had a subdiv ision

 3 approval that we had been told about, that subdiv ision had

 4 been approved by the Town.

 5 So, this is the first case that I'm

 6 aware of where this Committee has been called upo n to make

 7 this type of determination.  Did I answer your qu estion?

 8 CHAIRMAN IGNATIUS:  No.  But it was an

 9 interesting answer to a different question.  Do y ou know

10 of any situation where the SEC, in effect, signed  or

11 ordered someone to sign something that then allow ed it to

12 be recorded at the Registry of Deeds?

13 MR. IACOPINO:  No.  Just doesn't come

14 up.  I mean, it's not the nature of the beast.

15 CHAIRMAN IGNATIUS:  All right.  Mr.

16 Roth, any final comments?  Mr. Simpkins, maybe go  ahead

17 first, and then go back to -- 

18 MR. SIMPKINS:  Well, this is just more

19 of a general question.  I was trying to recollect  to our

20 previous hearing in early September.  One of the reasons

21 we're discussing this whole issue in the first pl ace is

22 because PSNH has this requirement.  And, if I rem ember

23 correctly, we had discussed at the previous heari ng about,

24 you know, "is that an absolute requirement by PSN H or are
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 1 there other tools or something like that?"  And, I didn't

 2 know, that hasn't come up yet today, probably sho uld have

 3 asked earlier on, but is it just -- have you had any

 4 discussions with PSNH?  It's this or nothing?  I mean,

 5 there's easements, there's all types of other rea l estate

 6 tools.  We wouldn't be going through all of this,  if one

 7 of those other tools may be allowable.  So, I was

 8 wondering if you could just speak to that.

 9 MS. GEIGER:  Oh, yes.  We have revisited

10 this subject with PSNH -- 

11 MR. SIMPKINS:  Okay.

12 MS. GEIGER:  -- for this very reason, in

13 the hope that we could get everyone that's in the  room

14 today out of the exercise that we just went throu gh.  And,

15 they made it very clear to us, and, unfortunately ,

16 Attorney Lane, who is also from Orr & Reno, was h ere this

17 morning.  She's the one who has had the most dire ct

18 communication with PSNH through Attorney Chris Al lwarden

19 there, who made it clear to her that it is that C ompany's

20 policy only to accept a fee simple interest in th e

21 property underlying its substations.  They will n ot accept

22 an easement, they will not accept a lease.  They will only

23 take title to that property, so that they actuall y own it

24 in fee simple, and thereby requiring, in our case  here,
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 1 based on the land and the configuration of the pr operty,

 2 where we propose to locate the substation, to sub divide

 3 the lot, so that PSNH can own that piece of prope rty under

 4 the substation in fee simple.

 5 MR. SIMPKINS:  Okay.  Thank you.

 6 MR. ROTH:  If I can just add one point

 7 to that?  It's my understanding that the lease ag reement

 8 that the Applicant has for this property that's b eing

 9 subdivided gives them the opportunity to purchase  it

10 outright, the entire parcel, from the owner.  And , that

11 would avoid the need for a subdivision, because t hey could

12 purchase the whole thing and deed it to PSNH.  So , it

13 really comes down to, this is a money issue for t he

14 Applicant.

15 MS. GEIGER:  Could we speak to that

16 please?

17 CHAIRMAN IGNATIUS:  Please.

18 MR. KENWORTHY:  If I may?  Our option

19 agreement I think that Attorney Roth is referring  to

20 allows for us to buy up to -- it allows for us to  buy up

21 to ten acres.  And, the actual parcel that we're going to

22 be subdivided from is actually a parcel with a ho me on it

23 where our lessor currently lives.  So, it's not a s though

24 this is a vacant lot.  It's about a 30-acre lot, and our

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



   185

 1 lessor lives there.  

 2 So, I think the notion of kind of buying

 3 that 30 acres with a home on it, and conveying th at to

 4 PSNH, if they would even accept that, goes beyond  kind of

 5 scope of what we're entitled to do and what the l andowner

 6 is willing to do.

 7 CHAIRMAN IGNATIUS:  So, Mr. Roth's

 8 statement that you have the right under the agree ment to

 9 buy the entire parcel is not correct?

10 MR. KENWORTHY:  That is not correct.

11 MR. ROTH:  Then, I stand corrected.

12 MS. GOLDWASSER:  The other piece of

13 information, and the Applicant can correct me if I'm

14 wrong, is that some of Antrim Wind's facilities a re also

15 on that lot.  And, so, if the entire lot even cou ld be

16 transferred to Public Service, with the home on i t, then

17 Antrim Wind's facilities would be on Public Servi ce of New

18 Hampshire property.  And, I have a sneaking suspi cion that

19 that would contravene some of their policies as w ell.  

20 MR. KENWORTHY:  And, it's also our

21 understanding that, even an alternative, such as an

22 easement, were feasible, it would still require

23 subdivision.  Because this becomes a -- essential ly, the

24 substation becomes a component of PSNH's transmis sion
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 1 system, and is expected to outlive the wind facil ity.

 2 And, so, that easement is not a 50 year easement,  like a

 3 lease would be, but is -- and that kind of drives  the need

 4 to own that property in fee.  And, so -- but, eve n if

 5 there were a permanent easement, that would neces sitate a

 6 subdivision in any event, and we'd have the same issue

 7 here in front of us.

 8 CHAIRMAN IGNATIUS:  All right.  Anything

 9 further?  Mr. Roth, you didn't get your chance on  any sort

10 of final comments to what we've been doing all da y here.

11 Anything you'd like to add?

12 MR. ROTH:  No, ma'am.  I'll stand on

13 what I've said.

14 CHAIRMAN IGNATIUS:  Thank you.  Unless

15 there are any other questions from the Committee?

16 Mr. Iacopino?  No?

17 MR. IACOPINO:  No, I don't have any

18 further questions for the witnesses -- for the co unsel.

19 CHAIRMAN IGNATIUS:  All right.  Then, I

20 think we can conclude this portion of what we've been

21 doing.  I appreciate everyone's patience in going  through

22 it.  It's kind of an odd situation, with an odd f ormat

23 here, so it wasn't quite our normal procedure.  S o, thank

24 you.  It is almost 2:30.  I would suggest we take  a break,
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 1 and then talk a little bit about procedure and

 2 expectations for next week, also discuss publicly  with

 3 members, if people feel they want to undertake

 4 deliberations now, and any other matters we have to

 5 address.  I think we're down mostly to kind of th e final

 6 procedural details, getting ready for next week.  Let's

 7 first just take a break for ten minutes.

 8 (Recess taken at 2:28 p.m. and the 

 9 hearing resumed at 2:35 p.m.) 

10 CHAIRMAN IGNATIUS:  All right.  We're

11 back.  Thank you, everybody, for taking a quick b reak.  I

12 think a couple things we need to do now.  First, is the

13 question of deliberations.  If we want to, we cou ld take

14 up the deliberations of all of these issues, but we don't

15 have to.  We could defer it until a later date, e ven

16 include it as kind of part of the final deliberat ions at

17 the conclusion of the case, or to create a separa te day

18 just on this one issue.  And, so, I want to get t he

19 Committee's view on what you think is preferable.   I can

20 tell you my sense is, I don't feel ready to do it , and

21 would want to defer it probably until the final d ay, when

22 we've done final deliberations at the close of th e case in

23 its entirety.

24 But are their people who would have a

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



   188

 1 different view, would like to undertake it this a fternoon?

 2 Ms. Bailey.

 3 MS. BAILEY:  I'm sorry.  I feel like

 4 it's fresh, and I understand it all right now.  A nd, if we

 5 wait two weeks, it's going to be -- we're going t o have to

 6 catch up again.  And, so, I think it would be eas ier to do

 7 it now.  But I will defer to the Chairwoman.

 8 CHAIRMAN IGNATIUS:  Others have a view

 9 on that?  

10 MR. DUPEE:  I would agree with your

11 approach, madam Chair.

12 CHAIRMAN IGNATIUS:  Mr. Iacopino, do you

13 have a recommendation either way, on sort of the legality

14 or the process that we're heading into?

15 MR. IACOPINO:  It's at your discretion

16 at to when you undertake the actual deliberations .  My

17 recommendation is the same as the Chair's, only b ecause I

18 think that there are a lot of other things that y ou're

19 going to be deliberating on.  And, it is possible  that, if

20 you do deliberations now in a piecemeal fashion, then

21 something occurs or some other issue sort of over laps

22 this, and then we have to return here, I think it 's just

23 more efficient to do the deliberations all at one  time.

24 That would be my recommendation.  But, again, leg ally, if
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 1 you choose to start deliberating on this issue ri ght now,

 2 I think you are legally able to do that.

 3 CHAIRMAN IGNATIUS:  Any other comments?

 4 Mr. Stewart.

 5 DIR. STEWART:  I was pretty much ready

 6 to go, but I would defer.  I think the idea of in tegrating

 7 into the final deliberations makes sense.  I thin k a lot

 8 of issues will be addressed along the way, on the

 9 technical, a practical level.  

10 MR. SIMPKINS:  My concern is just that,

11 based on how long it's taken us to get to this po int, I

12 don't see how we could possibly finish today.  So , I

13 think, then we'd be in the middle of deliberation s on this

14 issue and still have to do it later.  So, --

15 CHAIRMAN IGNATIUS:  All right.

16 MR. GREEN:  I support your position.

17 CHAIRMAN IGNATIUS:  Putting off?  

18 MR. GREEN:  Yes.

19 CHAIRMAN IGNATIUS:  All right.  Then,

20 why don't we defer until the end.  And, there's, you know,

21 some issues that came up that I felt I needed to think

22 through more, that I hadn't thought about before.   A

23 little more time, in my case at least, would be h elpful.

24 So, thank you.
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 1 We now need to talk about just some

 2 procedural issues for Monday.  I'm going to ask A ttorney

 3 Iacopino to explain some of the nuts and bolts of  start

 4 time, how -- what kind of days to expect as we're  there,

 5 where we stand with exhibits.  And, after that, I  want to

 6 talk a little bit about the potential for disrupt ion

 7 because of the Hurricane Sandy.  But let's first do some

 8 of the nuts and bolts.

 9 MR. IACOPINO:  Why don't I start by

10 giving you a brief report, oral report, there is a written

11 one that's in the process, of the prehearing conf erence

12 that we held yesterday.  All of the parties, exce pt for --

13 there were a few individuals that did not attend.   But,

14 for the most part, all the parties attended.  We tried to

15 get an estimate, we identified who the witnesses would be,

16 and how they're going to be presented, in terms o f panels

17 or individually, that will all be in the written report,

18 and you'll have it sort of as an agenda or a road  map

19 going forward once it's distributed to you.  I ho pe to get

20 that distributed over this weekend.  The substant ive

21 result of identifying the witnesses and sort of a sking the

22 parties "how much time are you going to spend wit h each

23 witness?"  Resulted in an estimate, and these are  just

24 estimates, of 26 hours of cross-examination on th e
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 1 witnesses presented -- that are going to be prese nted by

 2 the Applicant, and 30 hours of examination for th e

 3 remaining witnesses.  Those would be the witnesse s of

 4 Public Counsel and the various intervenors.  For a total

 5 of 56 hours, which, obviously, means there may no t be

 6 enough time next week to complete the adjudicator y

 7 hearing.  These estimates do not include times fo r

 8 Committee questions, and I'm sure that the Commit tee will

 9 have questions.  That's not been factored into th ese

10 timeframes.

11 Based upon those timeframes, we pretty

12 much figured that the Applicant's witnesses, with out the

13 hurricane, would begin Monday, and probably go th rough

14 Wednesday.  There are a couple of scheduling issu es.  It

15 appears as though we're going to have to take the  visual

16 impact witnesses out of order, and that is Mr. Gu ariglia,

17 for the Applicant; Ms. Vissering, for Counsel for  the

18 Public; and the AMC, Dr. Kimball, is primarily --  their

19 concerns are primarily with visual as well.  So, I did

20 indicate to them that we would accommodate that.  So,

21 Friday appears as though to be the visual day.  S ince that

22 time, I've gotten an e-mail from Mr. Block, who h as

23 indicated that one of his wildlife experts, Susan  Morse,

24 cannot be available until Friday also.  I have no t made
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 1 him any -- I haven't told him anything except "I' ll see

 2 what we can do."  And, I think that we may need t o have

 3 more conservations with him about that witness's

 4 availability.

 5 The other thing is, is that, if, in

 6 fact, there are 56 hours, it may be that that wit ness has

 7 to testify on another day in another week.  And, we will

 8 try to sort that out and get days when the Commit tee is

 9 available.  So, that's sort of the idea of just o verall

10 what the amount of testimony will be expected.  

11 For you all, in order -- several of you

12 have written to me or called me and asked about, you know,

13 "what is the record of the case consisting of?"  We will

14 be providing you -- we marked exhibits yesterday as well,

15 there's lots of them.  I didn't tally them up.  B ut there

16 is an exhibit -- a Master Exhibit List being prep ared.

17 Each of you have indicated to me whether you pref er -- if

18 you wish to have the exhibits in hard copy, those  copies

19 are all being made and being ready for the folks who

20 wanted them.  I will also have an electronic vers ion of

21 all the exhibits.

22 In order to be prepared, you should be

23 familiar, as I'm sure most of you are, with the

24 Application and its supplements, and all of the p refiled
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 1 testimony, and the exhibits that are -- or, the

 2 attachments that are attached to the prefiled tes timony.

 3 There will be some exhibits that you will see for  the

 4 first time on Monday, because the parties have ma rked

 5 them.  And, they will -- I assume they will work them into

 6 their presentation somehow.  Those will be part o f what I

 7 provide to you, to the extent they have been prov ided to

 8 me.  And, this time around, actually, I think, wi th the

 9 exception of maybe two or three total exhibits, a ll of the

10 exhibits have, in fact, been provided.  Now that doesn't

11 mean that, as we go along, somebody might say "we ll, I

12 want to introduce something new as an exhibit", a nd that

13 will be left to our fearless Chair to determine w hether

14 those things should be done or not, should be per mitted or

15 not.

16 But you all will have access to the

17 exhibits, both electronically and, for those of y ou who

18 wanted a paper copy, will have a paper copy.  The  only

19 thing that won't be in the paper copy is the Appl ication

20 volumes, which are marked as "Applicant's Exhibit s 1",

21 "2", "3", the supplements, which are in there, I think it

22 goes 1 through 9 total, with the supplements and the

23 volumes of the Application itself.  I just physic ally

24 cannot remake copies of those for folks who wante d paper
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 1 copies.  So, bring your copies that you received at the

 2 beginning.  And, as a practical matter, you will probably

 3 wind up sharing those as well as we go through.  I'll have

 4 a copy there of those for anybody that may need t o look at

 5 it as we go along.

 6 So, it's going to be a lengthy process.

 7 And, as I told the parties at the prehearing conf erence

 8 yesterday, if you have any questions, give me a c all.  You

 9 all should have my cellphone.  If you don't, you will

10 before we leave today.  I don't know the weather forecast.

11 CHAIRMAN IGNATIUS:  Well, let's hold off

12 on that.  

13 MR. IACOPINO:  Yes.

14 CHAIRMAN IGNATIUS:  Is there an order of

15 witnesses that have been agreed on?

16 MR. IACOPINO:  There is.  Yes.  There

17 will be in the -- I may actually have it here.  I  can at

18 least give you the first half of it here.

19 The Applicant will start off on Monday

20 with Mr. Kenworthy.  Following Mr. Kenworthy, the re will

21 be a panel consisting of Mr. McCabe, Mr. Segura-C oto, and

22 Ms. Wright, I think it is.  And, they will -- as you know,

23 Mr. Kenworthy is the Project Manager.  The

24 McCabe/Segura-Coto panel will testify about manag erial and
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 1 technical expertise.  We'll then hear from Colin High for

 2 the Applicant, who will testify about air and air  quality.  

 3 There is an issue with the -- the next

 4 panel is Mr. Cofelice and Pasqualini, who will te stify

 5 about the financial capabilities of the Applicant .

 6 Mr. Pasqualini has a personal appointment that he  has to

 7 deal with, and may not be available till Tuesday,  if I

 8 have that correct.  Follow -- that panel will be followed

 9 by, I forget if he's a Ph.D or not, but Matt Magn usson,

10 with respect to orderly development of the region  and real

11 estate values.  He will be followed by the panel of Mr.

12 Will and Stevenson, who are the historic sites wi tnesses.

13 They will be followed by Butler and Martin, who w ill talk

14 about the construction, water quality, and public  health

15 and safety.

16 They will be followed by Mr. Valleau and

17 Mr. Gravel on natural environment, wetlands, and avian and

18 bat issues.  And, they will be followed by Rob O' Neal, the

19 Applicant's sound witness.  And, then, Mr. Guarig lia, we

20 reserved the time on Friday for visual impact -- visual

21 impacts.

22 It is also my understanding, and there

23 was agreement amongst the parties, that after

24 Mr. Guariglia testifies, Counsel for the Public's  witness,
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 1 Jean Vissering, will testify.  She is Counsel for  the

 2 Public's witness with respect to that.  And, also ,

 3 Dr. Kimball from the AMC will testify on that iss ue.  So,

 4 those three witnesses we know won't be until Frid ay.

 5 CHAIRMAN IGNATIUS:  So, we might, if we

 6 finish the Applicant's testimony, except for that  final,

 7 Mr. Guariglia, we might begin --

 8 MR. IACOPINO:  Yes.

 9 CHAIRMAN IGNATIUS:  -- intervenors, then

10 go back on Friday, go back to him, -- 

11 MR. IACOPINO:  Actually, we will -- 

12 CHAIRMAN IGNATIUS:  -- and take those,

13 with Vissering and Kimball, all at the same time?

14 MR. IACOPINO:  Actually, I thought I

15 brought it with me, but the order of the parties,  I

16 believe we had next, and correct me if I'm wrong,  I

17 thought we had Counsel for the Public going next in the

18 presentation of witnesses.

19 MR. ROTH:  I think that's correct.

20 MR. IACOPINO:  Yes.  And, following his

21 witnesses, on -- following everybody, all the one s we just

22 went over, except for Mr. Guariglia, would be

23 Mr. Lloyd-Evans on avian and bird issues, and the n

24 Mr. Tocci on sound issues.
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 1 MR. ROTH:  And, as I mentioned, Mike,

 2 Mr. Lloyd-Evans is not available on Thursday,

 3 unfortunately.

 4 MR. IACOPINO:  It seems like the day

 5 that it's mostly --

 6 MR. ROTH:  Would have been most likely

 7 for him.  But he just informed me this morning th at he

 8 couldn't.  He has a board meeting that day.

 9 MR. IACOPINO:  And, I think I gave my

10 list on the order to my assistant who came with m e

11 yesterday, so she could get the report typed up.

12 CHAIRMAN IGNATIUS:  Does anyone else

13 recall, after Public Counsel's witnesses, --

14 MR. IACOPINO:  No, I have it.  I'm

15 sorry.

16 CHAIRMAN IGNATIUS:  Okay.  Good.

17 MR. ROTH:  I have a note with the order

18 of presentation.  Would you like to look at that?

19 MR. IACOPINO:  That's what I have here.

20 MR. ROTH:  Okay.

21 MR. IACOPINO:  It's the Applicant,

22 followed by Counsel for the Public, so we've gone  through

23 theirs.  The next group for presentation would be  the

24 North Branch Group by Mr. Block.  He's their spok esperson.
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 1 The North Branch Group, he's the individual who c alled me

 2 today about one of the witnesses, Susan Morse, ne eding to

 3 testify on Friday as well.  But the other -- yest erday,

 4 the order was going to be Mr. and Mrs. Block were  going to

 5 testify as a panel, Ms. Voelcker, Mr. Cleland, an d Ms. Law

 6 were also going to -- were going to follow them a s a

 7 panel, followed by a panel consisting of Susan Mo rse --

 8 I'm sorry, followed by Susan Morse, followed by R ichard

 9 James.  And, we have prefiled testimony from all of those,

10 those folks.  

11 There was some question as to whether

12 the Stoddard Conservation Commission representati ve,

13 Geoffrey Jones, would testify at the same time wi th

14 Ms. Morse.  I don't -- that was not resolved yest erday,

15 because Mr. Jones couldn't be there.  Mr. Block i s to

16 report back to me on that.  So, that's the -- and , then,

17 following the North Branch Group is the Audubon S ociety,

18 and they were going to present all of their witne sses as a

19 panel.  That would be Carol Foss.  Is it Paul Nic kerson?

20 And Peter Brown.  So, they would present one pane l.

21 Followed by the Edwards/Allen panel, which again would be

22 Mr. Edwards and Ms. Allen together as a panel.  F ollowed

23 by the Planning Board witnesses, which again was going to

24 be a panel with Ms. Pinello and Mr. Levesque.  Fo llowed by
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 1 the Antrim Conservation Commission, Peter Beblows ki.  And,

 2 followed by the Stoddard Conservation Commission.   That is

 3 that Mr. Geoffrey Jones.  And, as I said before, there may

 4 be some consolidation there.

 5 The AMC would be -- I'm sorry, not the

 6 AMC.  There's a group, an intervenor's group of t he

 7 abutting landowners, of Ms. Longgood, Mr. Craig, and I

 8 forget the other person's name.  

 9 FROM THE FLOOR:  Schaefer.  

10 MR. IACOPINO:  What is it, I'm sorry?  

11 FROM THE FLOOR:  Schaefer.  

12 MR. IACOPINO:  Schaefer, right.  They

13 weren't there, but we're assuming they would test ify as a

14 panel together.  Ms. Sullivan was not there eithe r.  She

15 has sent me an e-mail saying she has a very hard time with

16 her health in that hearing room.  She believes th at

17 there's mold in the air conditioning.  So, she se nt me an

18 e-mail saying she's willing to come in and answer  any

19 questions.  She'd just like to spend as little ti me in the

20 building as possible.  So, whether there will be any

21 questions with respect to that, with respect to h er, I

22 suppose it's really -- the parties can determine if they

23 want to cross-examine her.  A couple people did i ndicate

24 that they would want to cross-examine her at the hearing
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 1 yesterday, but I will talk to them about reconsid ering

 2 that.  Then, we would have the Industrial Wind Ac tion

 3 Group, which is Ms. Linowes.  And, that would be the end

 4 of the order of presentation and the manner in wh ich it

 5 would be presented.  

 6 Again, all of the witnesses that I said

 7 do have prefiled testimony already filed.  It's a vailable

 8 to you, it is on the website, if you need to take  a look

 9 at it in advance.  I also, I sent out, and I took  that --

10 did that handwritten sort of adaptation of the we bsite,

11 just to point out where the prefiled testimony wa s, so you

12 didn't have to go through all, look at every docu ment

13 that's on there.  And, I had emailed that to you all.  So,

14 you have that as well.  We will have -- this oral  report

15 that I'm giving you, probably a much more economi cal way

16 is in writing, will have all this listed as well.   And,

17 you'll have that probably over the weekend.  

18 And, that's what we're looking forward

19 to.

20 CHAIRMAN IGNATIUS:  All right.  We begin

21 at 9:00.  I think there's a concern that, we usua lly run

22 until 4:00 or 4:30, and that, with so much to do,  we're

23 not going to get there, concluding, even starting  at 9:00,

24 it's going to be too tight.  And, I think we've t alked
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 1 about, and I don't know if you've shared with eve ryone the

 2 possibility of running longer days, until 6:00 or  even

 3 7:00, and whether people are able to do that.  We  wouldn't

 4 do it -- we wouldn't do it Monday.  If there's a raging

 5 storm, that wouldn't be a day to run late either,  I

 6 recognize.  But, to the extent you're able to fin d other

 7 arrangements for carpooling, you know, commitment s you

 8 have after hours, that would be helpful that we n ot lose

 9 people.  Obviously, if somebody's got to go, and they just

10 can't make other arrangements, there is always th e option

11 that they review the transcript of the section th at they

12 miss, as long as we still maintain a quorum.  So,  we can't

13 have everybody leaving.  And, it's, obviously, ha rder, the

14 more in and out you are, and the consistency of p eople

15 there really helps.  But I understand that there are just

16 things you have to do.  And, if it's not possible , it's

17 not possible.

18 Even running late hours, I'm not sure

19 we'll get there.  You know, it remains to be seen  how we

20 go.  And, we ought to be thinking about possible further

21 dates.  I think you, Mr. Iacopino, you may have a lready

22 shared with people some dates that we had identif ied on

23 the Commission calendar that I could make into th e next

24 week of November 5th, 7th, and 8th.  I don't know  if they
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 1 work for all of the participants and the Committe e

 2 members, but they're possibilities.  So, if you h aven't

 3 already looked at those, please do.  And, after t his, get

 4 back in touch with Mr. Iacopino on your availabil ity those

 5 days.  If they don't work or if we don't conclude , you

 6 know, we not only have to get through all of the evidence,

 7 we then have to do a public deliberations process .  And,

 8 that could easily be a day.  

 9 MR. IACOPINO:  Actually, the last one

10 was three days.

11 CHAIRMAN IGNATIUS:  I don't find that a

12 helpful comment.  

13 MR. IACOPINO:  Well, just I don't want

14 anybody to be, you know, surprised.

15 CHAIRMAN IGNATIUS:  All right.  So, we

16 have to also -- we also have to plan dates for pu blic

17 deliberations.

18 So, take a look at those.  Understand

19 we'll do what we can to move quickly, but we're n ot going

20 to rush people.  We need the time we need, for th e

21 Committee, for all of the parties, to have a fair

22 opportunity to question people.  And, so, even th ough I

23 get impatient and snappy sometimes, I really don' t mean to

24 be rushing people along, and just we're not going  to
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 1 shortcut due process in an effort to get to the e nd point.

 2 We have to find that right balance of being effic ient, and

 3 still give everybody a full opportunity.

 4 People should, obviously, bring your

 5 materials.  There may be a little shuffling in an d out of

 6 exhibits and swapping things out and remarking.  But we're

 7 hoping that we don't have to delay the start of t he

 8 hearings to do that.  So, if you're there a littl e early,

 9 and you could begin, that's good.  And, if you ca n be

10 doing that while testimony is going on and still be paying

11 attention, that's good.  We hate to lose an hour while

12 pipeline shuffle their papers in and out.

13 I think the other big question is the

14 storm.  And, it's still uncertain whether it's --  how hard

15 it's going to hit us.  Clearly, something's comin g.  There

16 have been calls going on, the State is underway w ith its

17 emergency planning, the Emergency Operations Cent er is

18 open, and they have been working the last couple of days

19 in getting ready for that.  And, so, the hope is we plan

20 to the nth degree and don't have to actually impl ement any

21 of those things, because it ends up bypassing us,  that's a

22 good result.  I think they're still looking at a couple

23 different weather tracks that make a big differen ce on how

24 hard it's going to hit us.  We're going to have r ain no
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 1 matter what.  But, that's okay.  If the rain is

 2 significant enough, we end up with some flooding issues,

 3 and that will -- can be a problem for travel and for some

 4 of the Committee members who have to deal with St ate

 5 properties and roads.

 6 We may have public utility issues, if

 7 lines are down, both electric lines and telephone  lines.

 8 And, that depends a bit on how much of the wind i s hitting

 9 us and how much rain falls.  I think we don't loo k at ice

10 and snow, the tracks are, even though there's a c old front

11 hitting at the same time, the talk thus far is "i t's not

12 that cold."  And, so, even in the North Country, it

13 shouldn't be a snow event.

14 We'll know more as the weekend goes on

15 and all the State agencies working on this are go ing to

16 continue to meet by phone, and meet with the Gove rnor on

17 Monday morning.  And, so, if we know that it's ge tting

18 worse, and the potential for very significant imp acts are

19 coming on us, we're going to want to factor that in to the

20 scheduling here.  The best guess is, if it's real ly bad,

21 it's going to be really bad Tuesday, and out of h ere by

22 Wednesday.  And, whether that means all of Tuesda y and

23 Wednesday would be thrown off, or only one of tho se days

24 would be thrown off, it's still a little up in th e air.
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 1 We've gotten the emergency numbers, cell

 2 numbers and all for all of the Committee members.   If

 3 there is a decision that the Governor declares a State of

 4 Emergency, obviously, we will cancel those days o f

 5 hearings and not have people traveling in.  And, we will

 6 call Committee members.  We'll have to get contac t for the

 7 parties and have you each fan out to your witness es to let

 8 them know.

 9 We will post, to the extent we're able

10 to, we will post on our website, the PUC website and the

11 SEC website, if the hearings are not going forwar d that

12 day.  And, that's useful, as long as you can get

13 electricity to get into the website.  If anyone h as any

14 other recommendations on how to communicate, that  aren't

15 Web-based, I'm happy to hear it.  I don't know if  there's

16 any other suggestions?

17 MS. LYONS:  Can you change the message

18 on the answering machine?

19 MR. SIMPKINS:  Yes.

20 CHAIRMAN IGNATIUS:  To put on -- that's

21 a good point.  If we put at the PUC's main number  an

22 announcement that the hearing has been delayed, t hat's a

23 very good point.  We can do that.  And, that numb er would

24 be 271 -- 
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 1 MS. BAILEY:  2431.

 2 CHAIRMAN IGNATIUS:  -- 2431, would be

 3 the number to call.  That kicks over to an answer ing

 4 machine after hours, and, if somebody is not ther e, if

 5 it's early morning.  And, so, we would put a reco rding on

 6 that.  That's a great idea.  Thank you, Ms. Lyons .

 7 Any other storm-related thoughts anybody

 8 has?  Mr. Stewart.  

 9 DIR. STEWART:  Yes.  I don't know about

10 the other Committee members, but I am the Water D ivision

11 Director, and these events come with water.  If i t really

12 hits, I can pretty much guarantee that I won't be  here

13 next week, because it just becomes all-hands-on-d eck.

14 And, so, we'll see, you know.  If it's a glancing  glow

15 blow, there's a decent chance.  But, my experienc e with

16 these is that it's not the day of the storm, it's  the

17 three or four or five days afterwards where the r eal

18 effort is.  So, I just want to let everybody know  that

19 that's a possibility.  

20 And, I don't know about the other

21 Committee members and your roles in these.

22 MR. SIMPKINS:  Usually, my role is the

23 same.  I'm usually straight out if there's an eve nt -- 

24 (Court reporter interruption.) 
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 1 MR. SIMPKINS:  I said, my role is the

 2 same within our department as Emergency Managemen t.  So,

 3 if it does hit us, that's going to occupy a lot o f my

 4 time.  But I'll do my best to try to get coverage .  

 5 CHAIRMAN IGNATIUS:  Yes.  I'm in the

 6 same boat.  I think the danger is that, we can lo se one,

 7 maybe we can lose two, but we can't go below a qu orum.

 8 And, so, we'll just have to be in touch with each  other.

 9 Obviously, I will find other coverage, and that's  the

10 easiest, probably, of the ones to resolve.  So, I 'll be

11 here.

12 But we'll just have to play it

13 day-by-day and see where we are.  I think the hop e is that

14 all of this is -- turns out to be not really such  a big

15 deal, but we just don't know yet.

16 So, we should make certain we've got a

17 list here, why don't we add to it emergency numbe rs for

18 the people who are here today, so that we can rea ch out to

19 you as well.  And, maybe afterwards, we'll divvy up and

20 work on who calls who so that you're not stuck ca lling

21 everybody.  I don't know if we have numbers for a ny of the

22 other intervenors who are not here.

23 MR. IACOPINO:  They have my number.

24 CHAIRMAN IGNATIUS:  All right.  So,

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



   208

 1 maybe we will put out a request that they call yo u to be

 2 certain what's happening, if it hits at a particu larly bad

 3 time and we can't announce that in advance.  And,  we'll

 4 have Jane Murray put out a notice maybe of all of  that, so

 5 that it goes out to everyone equally.  And, we ap preciate

 6 everyone being flexible about this.

 7 Are there any other procedural matters?  

 8 MS. LYONS:  I just have one.  

 9 CHAIRMAN IGNATIUS:  Yes.

10 MS. LYONS:  I'm one of the people who

11 signed up for electronic.  Can we make sure there 's enough

12 power available, if we're going to have long days , so we

13 keep our laptops running?

14 CHAIRMAN IGNATIUS:  Yes.  We'll work on

15 that.  Where you sit, it's got a plug nearby.  

16 MS. LYONS:  Right.

17 CHAIRMAN IGNATIUS:  Not everything has

18 got a plug.  But -- 

19 DIR. STEWART:  I've been bringing

20 extension cords.  

21 MS. LYONS:  Okay.  

22 DIR. STEWART:  And, I'll bring a little

23 surge protector.

24 MS. BAILEY:  We have that.
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 1 MR. IACOPINO:  You always go over and

 2 sit on the one side.  

 3 DIR. STEWART:  Yes, that's right.

 4 MR. IACOPINO:  Are there plugs over

 5 there?  

 6 DIR. STEWART:  There's a plug in back

 7 there.  

 8 MR. IACOPINO:  If you sit at the front

 9 bench, there's lots of plugs.  

10 DIR. STEWART:  Uh-huh.  

11 MR. IACOPINO:  The front bench, where

12 the Committee -- where the Commission usually sit s.

13 CHAIRMAN IGNATIUS:  I didn't even know

14 that.  

15 MR. IACOPINO:  Yes.

16 MR. BOISVERT:  Yes.

17 CHAIRMAN IGNATIUS:  Is that true?  

18 MR. BOISVERT:  There's even grommet

19 holes, so you can run your wires down through.

20 CHAIRMAN IGNATIUS:  Okay.  Anything

21 else?

22 MR. ROTH:  If the power is out, if the

23 roads are passable, we will we be proceeding by

24 candlelight?

     {SEC 2012-01} [Re: Subdivision request] {10-26 -12}



   210

 1 MS. BAILEY:  Jack-o-lanterns.  

 2 CHAIRMAN IGNATIUS:  That's right.  Let's

 3 make it festive.  All right.  

 4 MS. BAILEY:  I have a procedural

 5 question.  Recently, in the last couple of days, I got an

 6 e-mail with testimony from somebody, it was late- filed, it

 7 was somebody who was motioning for late intervent ion.  Is

 8 that something we have to be prepared to deal wit h?  Is

 9 there any cut-off date to when people can file te stimony?

10 MR. IACOPINO:  That is a supplemental

11 filing -- supplemental prefiled testimony of one of the

12 Audubon witnesses.  The determination will be mad e by the

13 Chair as to whether or not that prefiled testimon y is

14 accepted.  I asked the parties to talk about comi ng to

15 some kind of agreement on that issue yesterday.  I don't

16 know if they have yet.  But that motion just came  in

17 yesterday.  At that point, the parties hadn't eve n had a

18 chance to look at it to decide what -- what type of

19 position they would take.  So, I don't -- we won' t know

20 that until Monday.  I did ask them to be prepared  to tell

21 us on Monday what --

22 MS. BAILEY:  That's okay.  Monday is

23 fine.

24 CHAIRMAN IGNATIUS:  All right.
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 1 MR. IACOPINO:  And, again, that would be

 2 they're about fourth or fifth in line in the orde r of

 3 presentation for that particular party.

 4 MS. BAILEY:  So, we aren't going there

 5 Monday.

 6 MR. IACOPINO:  Right.

 7 MS. BAILEY:  That we do know.  

 8 CHAIRMAN IGNATIUS:  All right.  Anything

 9 else?  It's -- wow, it's almost 3:15.

10 (Laughter.) 

11 MR. BOISVERT:  So, when the clock's

12 right, we get to leave.  

13 DIR. STEWART:  Three minutes.

14 CHAIRMAN IGNATIUS:  All right.  Then,

15 we'll adjourn for today.  Thank you again for you r

16 patience and hard work in getting through this.  And, we

17 will see you Monday, at the PUC, 9:00, ready to b egin.

18 Thank you.  We're adjourned.

19 (Whereupon the hearing ended at 3:10 

20 p.m.) 

21

22

23

24
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