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April3,2012

VIA E-MAIL AND HAND DELIVERY

Thomas S. Burack, Chairman
New Hampshire Site Evaluation Committee
29 Hazen Drive
P.O. Box 95

Concord, NH 03302-009
Attn: Jane Murray, Secretary

RE: Granite Støte Gas Transmission Company, Inc. Motion.for Declaratory Rttling

Dear Ms. Murray:

On behalf of Granite State Transmission Co., Inc. ("GSGT"), we respectfully subrnit for
filing with the New Hampshire Site Evaluation Committee an original and,20 copies of a Motion
for Declaratory Ruling, which requests a determination that GSGT's proposed replacement of an
existing interstate natulal gas pipeline water crossing does not constitute a"sizeable addition"
under RSA I 62-H:5,I aud, thelefore, does not require full review and celtification under.RSA
I62-H. Please note that the enclosecl original document includes one set of full-size plans as
Exhibit A. We would be happy to submit additional full-size sets upon request, as well as any
other information deemed necessary by the Committee.

As noted in the Motion, because GSGT has certain deadlines under the construction
schedule established by the Department of Transportation, we lespectfully request expedited
review and processing, if possible.

Thank you fol your attention.



THE STATE OF NEW HAMPSHIRE

SITE EVALUATION COMMITTEE

GI{ANITE STATE GAS TRANSMISSION CO., INC. MOTION FOR DECLARATORY
RULING ON LITTLE BAY BRIDGE CROSSING REPLACEMENT PROJECT

NOW COMES Granite State Gas Transmission Co., Inc. ("the Applicant" or "GSGT"),

by and through its attorneys, Orr & Reno, P.4., and pursuant to N.H. Admin. R. Site 203.01,

lespectfully requests that the New Hampshire Site Evaluation Cornmittee ("Committee") issue a

declaratory ruling that the proposed replacement of a shoft segment of an existing interstate gas

transmission line currently suspended below the Little Bay Bridge to an underground route

across the Little Bay Channel ("Replacement Ploject") does not constitute a"sizeable change ol

acldition" to an existing enelgy facility within the meaning of RSA 762-H:5,I. As such, the

Applicant respectfully lequests that the Committee issue an Order that the Replacement Project

does not require a Certificate of Site and Facility pursuant to RSA 162-H:5 or that it is otherwise

exempt. Applicant also respectfully lequests that the Committee issue such an Order in a timely

manner to allow for cotnmencemetrt of construction by January 2013 under construction

schedules established by the New Hampshire Department of Transportation ("NHDOT"). In

support of this Motion, the Applicant states as follows:

A. Background of Applicant and Facilify

GSGT is a New Harnpshire corporation having its principal place of business in

Poltsmouth, New Hampshire. GSGT is owned by Unitil Service Corporation, which purcliasecl

GSGT in 2008. GSGT owns and operates natural gas transmission pipelines and is a "natural

gas company" under the Natulal Gas Act, subject to all regulations and orders issued by the

Federal Energy Regulatoly Commission ("FERC"). GSGT is also classified as a "public utility"



uncler New Hampshire law and owns and operates energy tlansmission pipelines that fall within

tlre definition of "energy facility" undeL RSA 162-H:2,YII.

GSGT owns and operates a bidirectional 87 mile long high pressure (492 psig MAOP)

irferstate natural gas transmission pipeline that transports natural gas between Haverhill, MA

and Portland, ME, In 1965, the Federal Power Commission (FPC), predecessor to FERC, issued

a celtificate of public convenience and necessity to GSGT authorizing construction and transpolt

of natural gas thlough the pipeline in interstate commerce. See 34 F.P.C. 1295,1965 WL 3741

(F.P.C.), November 15,1965. In 1968, the FPC issued a certificate of public convenience and

necessity to GSGT authorizing it to tie in approximately .34 mile of new 1O-inch water clossing

at Great Bay, between Newington and Dover, New Hampshire. ,See 40 F.P.C. 457,1968 WL

4590 (F.P.C.), September 16, 1968. The tie-in consists of buried pipeline on either side of Little

Bay with approximately 1500 ft. of above-glound, 1O-inch pipeline suspenclecl below the Little

Bay Bridge (US Route 16/Spaulding Turnpike). This Motion relates to the federally authorized

tie-in for the Little Bay crossing, to the extent that the tie-in must be realigned as a result of a

NHDOT highway project.

As part of NHDOT's Newington-Dover project #11238, NHDOT plans to dismantle the

existing bridge from which the GSGT pipeline is suspencled. Under NHDOT's construction

schedule, tlie bridge will be removed by the middle of next year. NI{DOT has informed GSGT

that the suspended portion of the existing 1O-inch interstate transmission pipeline will need to be

removed and relocated before mid-2013 to allow for removal of the existing bridge. NHDOT

has directed GSGT not to relocate the pipeline onto the new bridge that NHDOT plans to

construct as a replacemerf for the Little Bay Bridge.



GSGT has assessed alternative locations fol realignment of the pipeline acÍoss Little Bay

and has determined, in consultation with NHDOT and other regulatory agencies, that relocating

this segment with a replacement 1O-inch pipeline by way of holizorfal directional drill (HDD)

under the river is the safest ancl lowest impact replacement alternative. The estirnated cost for

tlre project is $3,201 ,428. In order to accornrnodate NHDOT construction schedules, GSGT

mnst commence construction by January 2013.

GSGT has FERC authorization for the Replacement Project by way of a "blanket

certificate" of public convenience and necessity, under which GSGT is authorized by operation

of law and FERC's previous issuance of a blanket celtificate to conduct certain loutine activities

like the pipeline rean'angement to be performed under the Replacement Project. See 2l FERC P

62238,1982 WL 39567 (F.E.R.C.) (Docket No, CP82-515-000, November 16,1982);18 C.F.R.

$ 157.208 (2012). Even so, under the FERC authorization, GSGT must adhere to certain

conditions, including report filings and cornpliance with applicable laws, such as environrnental,

fislreries and historic resources laws. See 18 C.F.R. $ 157.206 (b) (2012).

GSGT has also received, with support from the New Hampshire Public Utilities

Commission, FERC approval of certain mechanisms for review of project costs and late

adjtrstments sought by GSGT. See 136 FERC 6I,153 (DocketNo. RP10-896-002,August 31,

20rr).

B. The Need for the Replacement Project

GSGT must cotnplete construction and commence operation of the Replacement Project

well before NHDOT removes Little Bay Bridge in order to avoid disruption of interstate natural

gas supplies. After being informed by NHDOT that the transmission pipeline curlently

suspended from Little Bay Bridge would have to be removed and replaced, GSGT explored



alternative locations for the replacement pipeline, including suspension from the new bridge

being constructed by NHDOT. NHDOT and GSGT determined that suspension of the pipeline

fi'om the new bridge was infeasible because visual inspection of the pipeline woulcl be necessary

to cornply with federal safety laws. If the pipeline were suspended from the new bridge,

construction of a catwalk would be necessary. However, NHDOT had security concerns ancl

rejected the notion of adding a catwalk to the new bridge. The only alternative method of

conducting visual iuspections of a suspended pipeline would be to conduct them by boat while

floating on the river. This was deemed infeasible due to current and wave action in the river.

Thus, as a result of security and safety concerns, replacement of the pipeline could not be

accomplished above ground.

After assessing several alternatives, GSGT consultants have recommended replacing the

1500 ft. pipeline segment suspended frorn Little Bay Bridge with one that travels under the river

to connect the existing underglound pipeline on either side of the river. Pipeline safety and

integrity inspections would occur by way of mechanical and data-gathering equiprnent insitle the

pipeline. GSGT has worked with NHDOT and other state and federal agencies to cliscuss and

further develop this alternative. GSGT has attended a number of NHDOT Monthly Natural

Resource Agency Coordination meetings to discuss the proposal with federal and state agency

representatives.

GSGT has advanced to a proposed design and location for the HDD under Little Bay to

connect the Newington and Dover segments. The proposal is set forth in the Permitting Plans

attached as Exhibit A. Because NHDOT's schedule requires dismantling of Little Bay blidge in

mid-2013, GSGT must begin construction in Janualy 2013 in ordel to avoid disruption of

interstate gas transmission services.



C. Description of Replacement Project

The ploposed HDD would involve drilling a small diameter path apploximately 30 feet

below the bed of Little Bay in the Piscataqua River to accommodate installation of

approximately 2,500linear foot underglound 10-inch steel natulal gas pipeline. Details of the

proposecl location and layout of the HDD is shown on in Exhibit A. Both existing and

t'eplacement pipelines are 1O-inch diameter steel pipeline. Thus, there would be no change in

pipeline diarneter and no change in capacity. Some additional pipeline length woulcl be needed

to accommodate depth beneath the liver and necessary tie-in to existing pipeline on either'side of

Little Bay. Additional upgrades to materials and coatings for compliance with updated pipeline

safety standards may also be necessary.

The HDD would run parallel to Little Bay Bridge and would enter and exit on state-

owned ploperty administerecl by NHDOT. The Dover tie-in would occur within Hilton Park.

GSGT has begun working with NHDOT, the Attorney General's Office and the Office of Enelgy

and Planning to obtain necessary property rights for the Replacement Project.

Temporary excavation pits and tempolary staging and handling areas fol pipe handling

equiprnent, pipe fabrication and roller stands would be necessary. A small area for inspection

equipment valves rnay be included in the ploject. No water discharges are anticipated during or

after construction. Any excavated material would be used to backfill the pits ancl each area

would be restored to pre-existing conditions.

Unlike other phases of the NHDOT Spaulding Turnpike project, where NHDOT directs

site activities, GSGT would conduct the HDD construction activities and handle new

connections to the existing pipeline, in cooldination with NHDOT. Thus, GSGT would submit



applications fol appropriate permits and approvals fi'om federal, state and local author'ities before

comtnencement of construction. Because the HDD would be constructed within bedlock

approxirnately 30 feet below the bed of the LittleBaylPiscataqua River, there would be no

clisturbance to navigation or to public use of the river. Nonetheless, GSGT plans to obtain

applicable navigational approvals fi'om the U.S. Arrny Corps of Engineers and plans to notify the

U.S. Coast Guard before construction commences.

D. Other Regulatory Permits and Compliance

GSGT believes that this Committee's review of the Replacement Project would be

duplicative of previous and ongoing regulatory review processes conducted by other feclelal,

state and local agencies. GSGT has confirmed that FERC authorization to construct the

Replacement Project under section 7 of the Natural Gas Act and the previously issued blanket

certificate is in place. FERC has approved, with support fi'om NHPUC, mechanisms fol review

of project costs incurred and rate adjustmerfs sought by GSGT. Wrile GSGT believes that it

would be appropriate for the Cornmittee to defer to FERC jurisdiction with regard to

construction of the Replacement Project, and GSGT reserves the right to assert fèdelal

preemption in any future proceedings, GSGT describes below the range of regulatoly reviews to

allow the Comrnittee to assess whether Committee jurisdiction exists uncler "sizeable addition"

review authority.

GSGT has reviewed the applicability of environmental, land use, state utility and other

permitting requirements associated witli the Replacement Project. GSGT has discussed

applicable requirements with local, state and federal agencies and with the New Hampshire

Attorney Genelal's Office. Due to the lirnited and temporary nature of above-grouncl

construction activities and the lack of aesthetic impacts, the number of envilonmental pelmits fol



the project will be limitecl. Because state properties and submerged lands are implicated, GSGT

will be required to acquile ceftain property interests from the state. To the extent that rights,

permits and approvals are needed, GSGT has concluded that they can be obtained well before

commencement of construction in January 2013. This assessment is based, in part, upon

discussions with federal, state and local agencies with jurisdiction over lands and interests

affected by the Replacement Project.

The Replacement Project is being designed and developed to comport with all federal,

state and local standards and best management plactices. GSGT has every intention of

remaining in full compliance throughout all phases of the ploject. A brief summaly of key

regulatory reviews currently in process is as follows:

L New Hampshire Public Utilities Commission: GSGT has confirmed that the

Replacement Project will requile a water crossing license fi'om the NHPUC under RSA 371 : 17.

As part of the NHPUC review process, a public hearing would be conducted (unless waivecl), the

Attorney General would be notified, and the NI{PUC would have to determine that the license

rnay be exercised without substantially affecting public rights in state waters and lands. As part

of the NHPUC licensing review, compliance with all federal and state gas pipeline safety

standards woulcl be assessed. GSGT plans to submit a licensing petition in the near future.

2. Long Range Capital Planning and Utilization Committee: The Attorney

General's Office has notified GSGT that the process established under RSA 4:40 fol granting

property interests in state lands must be followed. See Exhibit B. RSA 4:40 requires, after

agency lecom.mendation, review and approval by the Long Range Capital Planning and

Uttlization Committee before submission to the governor and council for approval. The New

Harnpshire Council on Resources and Development must initiate and advise on the process.



GSGT has initiated discussions with the Office of Enelgy and Planning on necessary

applications for approval.

3. U.S. Environmental Protection Aqencv: GSGT has confirmecl that the Project

will not triggel fedelal review under the National Pollutant Discharge Elimination Systern

(\IPDES) program. The area of disturbance is less than the thresholcl for NPDES construction

general perrnitting for storm water discharges. In addition, there will be no point source

discharges that would trigger NPDES permitting for dewatering or other purposes. if it is

determined that a discharge would occur, authorization would be obtained under the construction

general perrnit through submission of a Notice of Intent to the EPA Region I water program.

GSGT intends to implernent Best Management Practices for storm watel regardless of the need

for storm water permits.

4. U.S. Army Corps of Engineers: GSGT has confirmed that fecleral approval of any

unavoidable dredge and fill activities within jurisdictional wetlands and any potential

navigational irnpacts would occur by way of coverage uncler the U.S. Army Corps of Engineers'

Programmatic General Permit (PGP). State water quality certification and compliance with

Coastal ZoneManagement/federal consistency review, Section 106 Historic Preselvation,

Enclangered Species Act, hsheries/wildlife impacts and other criteria referencecl in the PGP

would also occul through the Corps review process or in conjunction with the state wetlands

perrnit described below.

5. New Hampshire Department of Environmental Selvices: GSGT has confirrned

with Department officials fhat a minimum impact wetlands permit would be required for the

Replacement Project, as excavation would occuf in previously disturbed Tidal Buffer Zone.

GSGT has ah'eady submitted wetlands permit applications to Newington and Dover



Conservation Commissions, both of which have signecl or otherwise approved the applications.

GSGT will be subrnitting the wetlands applications to the state in the near future. GSGT intends

to submit a Shoreland Permit by Notification. While GSGT has determined as a preliminaly

mattel that it cloes not require Alteration of Ter'rain perrnit because the project will not clisturb

more than fifty tliousand (50, 000) square feet, it will conhrm the area of disturbance well befor'e

commencemeut of construction. GSGT is preparing to submit an Application fol Section 401

Water Quality Certif,rcation.

6. Local Ordinances and Regulations: GSGT will comply with all applicable land

use ordinances befole commencing construction. Local conservation commissions have aheady

reviewed the project and the Newington Conservation Commission has requested that an

archaeologist be plesent during excavation activities.

7. Historic Preservation: GSGT is required to comply with the National Historic

Preservation Act, as well as environrnental, fisheries and other laws, as palt of its obligations

uncler FERC's blanket certificate. See I8 C.F.R. $ 157.206(b). Tlie New l{arnpshire Division of

Historic Resources has commented on the project and GSGT is in the process of aclclressing the

comments.

E. Committee's Authority for Declaratory Ruling

GSGT seeks a declaratory luling that the Committee cloes not have juriscliction over the

Replacernent Project because it cloes not constitute a"sizeable change ol addition" to an existing

facility that would require a certificate of site and facility under RSA 162-H:5, I ("No persoll

shall commence to construct any energy facility within the state unless it has obtainecl a

certificate pursuant to this chapter [and] such certif,icates are required for sizeable changes or

aclditions to existing facilities"). The Administrative Procedures Act and the Committee's rules



allow fol such a ruling. See RSA 54I-Ã:1, V ("decl aratory ruling" means an agency ruling as to

the specific applicability of any statutory provision ol of any rule or order of the agency; RSA

541-Ã:16, I(d) (requiring each agency to to "fa]dopt rules relating to the filing of petitions for

declaratory rulings and their prompt disposition"); and N.H. Admin. R. Site 203.01 (allowing for

submission of motions for declaratory ruling). The Committee must nrle on the motion within

90 days of submittal. See N.I{. Aclmin. R. Site 203.02(b).

Because the transmission pipeline is an existing "energy facility," as that telm is clefined

in RSA 762-H:2, VII (term includes "eneLgy transmission pipelines that are not considered part

of a local distribution network"), a certificate would only be required for a "sizeable change or

addition." RSA 162-H:5,I. Assumingthat the Committee is not preempted by the existing

FERC approvals, GSGT believes that the Replacement Project is not a sizeable change or

addition to the existing energy facility because it is sirnply a like-kind replacement of a short

above-glound segment of pipeline with a below-ground segment of comparable dirnension ancl

location.

F. Basis for Determination that the Project is Not a Sizeable Addition

The Committee has previously determined that a number of proposed energy facility

projects did not constitute "sizeable additions" that require review and celtification under'RSA

I62-H. However, it has also stated that its "sizeable addition" cleterminations ale fact specific

and that determinations for any one project should not be relied Llpon as precedent for future

projects. See Order Denying Motionfor Declaratory Ruling Re Motion of Campaign.for

Ratepayer Rights, et al., NHSEC Docket No. 2009-01 (August 10, 2009) (hereinafter "Order"),

at 14. Nonetheless, the factors considerecl by the Cornmittee in the Order provide useful

10



guidelines for the Committee to assess whether the Replacement Project would fall within the

purview of the certificating statute.

For example, in its determination that a turbine replacement in PSNH's Merrimack

Station did not constitute a sizeable addition, the Committee noted that "the new turbine simply

replaces the pre-existing turbine and is of similar size and located almost precisely in the same

place as the pre-existing turbine. The increased output capacity of the plant fi'om the new turbine

is marginal." Order at 15. Also, in assessing whether the PSNH Scrubber Project was a

sizeable addition, the Committee noted that it "is not sizeable when considered in proportion to

tlre existing heavy inclustrial facllity," Ordel at 12,"will not increase electrical production at

Melrimack Station," Order at 10, and "the facilities associated with the Scrubber Pro.ject will be

positioned as close as possible to the existing generation plant." Although the New Hampshire

Supleme Court vacated the Cornmittee's Orcler on grounds that the movants lacked standing and

tlre court lacked subject matter jur'isdiction, see Appeal of Campøign.for Ratepayers' Rights,Slip

Op.,2 (July 21 ,2017), the factors ancl conclusion reached by the Committee apply equally hele.

The scope and size of the Replacement Project is insignificant when considered in

proportion to existing pipeline facility, which spans 87 miles ancl the entire length of the New

Hampshire coast. GSGT would sirnply rearrange one river crossing measuring 1500 feet in the

salne areas as the existing crossing. GSGT would substitute an under-ground segment using an

identical 10-inch steel pipeline for purposes of supplying the same volume of ploduct through

the interstate pipeline. There would be no increase in the size of the pipeline or in transrnission

capacity. Any additional length in pipeline needed to locate the pipeline under, r'ather than over,

the river,would be malginal. The replacement segment would be positioned as closely as

tl



possible to the existing pipeline route for purposes of connecting to the existing underground

pipeline on either side of the river.

In addition, the estimated capital cost of little more than $3 million for the Replacernent

Project is lelatively insignificant and, under FERC rules, is considered routine and coverecl by a

blanket certificate. This is in contrast to the estirnated $450 million capital cost that was to be

incurred fol the Scrubber Project, which was not deerned to be a sizeable addition.

in addition, when considering the purposes of RSA 162-H ancl the factors in RSA 162-

H: 16 that inform the issuance of certificates by the Committee, the Replacement Project is not a

sizeable addition. V/ith regard to whether the applicant has adequate financial, technical and

managerial capability under RSA 162-H:16, IV, GSGT is a public utility whose rates are set by

FERC. The mechanisms for FERC review and approval of rate adjustments sought by GSGT to

potentially recover costs associated with the Replacement Ploject have already been approved.

'With regard to whether the project will unduly interfere with the orderly development of

the region or have an unreasonable adverse effect on aesthetics, historic sites, air ancl water

quality, the natulal environment or public health and safety under RSA 162-H::IV(a), the

Replacement Project will not change how the existing land is being used and will not involve

water or air emissions. The replacement pipeline will not be visible to members of the public, as

it will consist of sub-grade pipeline. Relocating the crossing under rather than over the river

would minimize developmental, environmental and aesthetic impacts. In acldition, the ploject is

consistent with state energy policy, RSA 162-H:16, IV(d), as it would ensure continuecl and

tminterrupted operation of an interstate gas transmission pipeline that has been in place for more

than 30 yeals, while at the same time allowing for safety and inspection-related upgrades that

advance public health and safety.

T2



Any archeological concerns raised by excavation and drilling activities will be acldressed

thr'ough local, state and federal leview and per'rnitting processes, as will any localized wetlands,

coastal or fisheries issues. Safety issues will be addressed thlough the NHPUC watel crossing

licensing process, which incorporates review of both federal and state gas pipeline safety

standards. All property rights, utility, environmental, safety and public use issues will be

adclressed by various agencies with jurisdiction over those issues. Because teview and apploval

by executive and legislative committees, as well as governor and council, is anticipated,

simultaneous Committee review of any of these issues would be duplicative and unnecessary.

The Committee has determined in a number of instances that modifications to energy

facilities do not constitute sizeable additions and the same conclusion is applopriate here. GSGT

has no choice but to remove and replace in kind the existing Little Bay Briclge pipeline crossing

due to the NHDOT roadway project. The Comrnittee should declare that the Replacement

Project does not constitute a sizeable change or addition to the existing gas transmission pipeline

and should decline to assertjulisdiction over the project.

In the event that the Committee denies this Motion because it deems the Replacement

Project to be a sizeable addition, then the Comrnittee should review this f,rling as if it were a

request for exemption under RSA 162-H:4,IY and proceed to grant an exemption under the

criteria established in that subsection.

G. Requests for Relief

WHEREFORE, GSGT respectfully requests that the New Hampshire Site Evaluation

Committee:

t3



A. Grant this Motion by issuing a declaratory ruling tliat the Replacement Project is

not a "sizeable change or addition" within the meaning of RSA I62-H,l and cloes not lequire a

certificate of siting and facility under RSA 162-I{; or

B. If the Replacement Project is deemed to be a "sizeable addition," then treat this

Motion as a request for exemption under RSA 162-H:4,1V and proceed towards granting the

exemption; and

C. Grant such other relief deemed just and leasonable.

Respectfully submitted,

Granite State Gas Transmission Co., Inc.

By Its Attorneys,

Dated: ,4r¿E24rJ-

Enclosures (Exhibits A and B)

5/*ø-
Maureen D. Smith, NH Bar # 4857
On &. Reno, P.A.
One Eagle Square
P.O. Box 3550
Concord, NH 03302-3550
Teleplrone: (603) 223 -91 66
Ernail : msmith@,orr-reno.coll

Gary Epler, NH Bar # I52ll
Chief Regulatory Counsel
Unitil Service Corp
6 Liberty Lane
Hampton, NH 03842-1720
Teleplrone: (603) 7l 3 -6440
Ernail : Epler@unitil. com

8 5 5 693_l
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EXHIBIT A

Granite State Gas Transmission
Company, Inc.

LOCATION MAP

PERMITTING PLANS FOR

REGULATORY AGENCIES
TINIITIL HORIZONTAL DRILL

AT LITTLE BAY BRIDGE
US ROUTE 4ATH ROUTE 16 (SPAULDING TITRNPIKE)

NEWINGTON AND DOVER, NEW TIAMPSHIRE

PREPARED FOR:

PROCESS PIPELINE SERVICES, INC.
1600 PROVIDENCE HIGHV/AY, SIIITE 124

WALPOLE, MASSACHUSETTS O2O8 I

SIJBMISSION TO

PREPARED BY:

ARCHITECTURE ENGINEERING

BND SURVEYNG

355 RESEARCH PARKWAY
MERIDEN, CONNECTICUT 06450

(203) 630-1406
(203) 630-2615 Fax

PBNNING 4NOSCAPÊ ARCAITECTURE

ENVIRONMENTAL SCIENCES

GENERAL NOTES
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ATTOR,NEY GENER,AL
DEPA-R,TMENT OF' JIJSTICE

33 CAPITOL STREET
CONCORD, NEW HAMPSHIRE 03301.6397

EXHIBIT B

Granite State Gas Transmissiolt
Company, Inc.

ÙIICHAEL A. DELANEY
ATTORNEY GENERAL

ANN T,I. RICE
DEPT]1Y,\TTORNEY GENDRA],

February 9,2012

vlA FlrìsT CLASS MAIL & FAX (603.224.2318)

Maureen D. Smith, Esquire
Orr & Reno
One Eagle Square
P.O. Box 3550
Concord, New Hampshire 03302-3550

Dear Attorney Srnith:

Pursuant to our conversation on February 2,20)2, this office has analyzed what
autholizations would be required to colrstmct a bedrock boring under the tidal waters betr.veen

Newington and Dover for a natural gas line.

Under RSA 371:ll-23, the utility or.vning the proposed gas line r.vould be required to
petition the Public Utilities Commission for a constnrction license. Such a license is a necessary
prerequisite for the proposed directional dlill, but it does not by itselffirnction to convey a real
property interest.

Pursuarrtto N.H. RSA 1:14 ancl case la!v, the lancl beneath tidalwaters is owned bythe
State, subjectto the pLrblictrLrst. Phillips Petroleum Co. v. Mississippj,4S4 U.S. 469,476, (1988)
(qtci. in Opinion of'the Justices, 139 N.Fi, 82 (199aÐ; Concord lvfanufacturing Co. v. Robertson,
66 N.H. I (1890). In order to legally dlill throLrgh and uncier the subnrerged land in question, the

driller would have to first obtain a grant of an easement to acquire a property right in the
submerged land, r,vhich ',vould rernain subject to the pLrblic trust. The easement would have to be

apploved by the Govemor and his Executive Council and be approved by the Long Range Capital
Planning and Utilization Commiftee, with advice from the Council on Resources and
Development, per RSA 4:40. The drilling proposal would also have to be submitted for conrment
to the appLopriate River Managenient Advisory Committee, pursuant to RSA Ch. 483.
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Please let me know if I can be of any assistance in drafting the easement.

Ass istant Attorney General
Environmental Protection Bnreau
(603) 21 1-3679

Jacquie Colburn, Enviror.ll.nental Program Mgr., Watershed Managelxent Bureau, DES

Gino Infascelli. Public Works Project Supervisor, Wetlands Bureau, DES
Dori Wiggin, East Regron Sr,rpervisor'. Wetlands Bureau, DES

Steven Frauk, Assistant Director, Gas & Wate¡'Division, PIJC

Evan J. Mulhollarld


