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AFTERNCON SESSI ON
PROCEEDI NGS

CHAI RVAN HONI GBERG Al l right.
I think we're ready to pick back up again, and
Ms. Mal oney has the fl oor.
MS. MALONEY: Ckay. Thank you.
CROSS- EXAM NATI ON

BY Ms. MALONEY:

Q
A

Q

Good afternoon.

(Kenwor t hy/ Raphael ) Good afternoon.

| guess I"'mgoing to start with follow ng up on
M. Richardson's questions in referencing the
Commttee's Order on pendi ng notions, dated
Sept enber 10, 2013, which | guess is AWE4. Do
you have that in front of you? And you
testified that, based on -- and correct ne if |
m sstate it -- based upon this Order, that you,
rat her than take an appeal, you decided to file
a new application using essentially the sane
proposal that you proposed at the close of

t hese proceedings. |Is that correct?
(Kenworthy) | don't think that the proposal

that we're making today is essentially the sane

proposal necessarily as the proposal that we
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made in 2012 for the Modtion for Rehearing. |
think there are certainly differences. |
certainly did say that this Order and ot her
information that we got in the 2012-01 docket
led us to file a new application with changes

t hat addressed the concerns that were
identified rather than to pursue a | engthy and
expensi ve and uncertai n appeal.

Well, do you believe that you got a full and
fair hearing before the Conm ttee?

(Kenworthy) | believe that we had a full
hearing. | think it was -- whether | agree or
di sagree wwth the outcone of it, it was a fair
hearing, and there was certainly a process.

And | don't know, as a legal matter, that | can
answer that question. But | also am aware that
t he changes that were proposed here were
specifically to address concerns that were
identified in that docket. And, again, we feel
like it was pretty clearly laid out to us that
changes of that nature were too substantial to
be heard in a rehearing and that they could be
reheard in a de novo application.

Ckay. So you do believe you got a full and

fair hearing before the Commttee --
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A
Q

(Kenworthy) For a ten --

-- on the 2012 docket.

(Kenwort hy) Excuse ne. Yeah, for a 10-turbine
pr oj ect .

You believe you got a full and fair hearing.
(Kenworthy) | believe so.

Ckay. And you do believe you had a right to
appeal that determnation to the New Hanpshire
Suprene Court.

(Kenworthy) | do believe we had that right.
Ckay. So, do you understand that this decision
fromthe SEC is a final decision on the nerits?
(Kenworthy) Wth respect to the project that we
proposed in 20127

Yes.

(Kenworthy) Yes, | think that's ny
under st andi ng.

Ckay. Well, let nme just ask you sone of the

di fferences between what you proposed then and
what you are proposi ng now.

After the decision issued by the SEC, by
the Commttee, you filed your Mtion for
Rehearing and to reopen the record; correct?
(Kenworthy) That's correct.

After they issued a decision denying your
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application; correct?

(Kenworthy) It was after they deli berated and
voted on that decision, yes. Yup.

And at the tinme you were proposing elimnating
Tur bi ne 10; correct?

(Kenworthy) That's correct.

And you were proposing, | believe it was 900 --
your mtigation plan, | think, included

800 acres of conservation easenents?
(Kenworthy) I'msorry. Are you asking in our
Motion for Rehearing or when they issued their
deni al ?

The Motion for Reheari ng.

(Kenworthy) In our Motion for Rehearing we had
al so proposed to include an additional hundred
acres of permanent conservati on | and.

Wiich is -- is that the same as you're
proposi ng today?

(Kenwort hy) N ne hundred and ei ght acres.

And you al so rai sed the additional 40,000 that
you were going to provide to the Town of Antrim
to use at their own discretion; correct?
(Kenworthy) That's correct.

And all the remaining turbines would remain the

sane hei ght.
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(Kenworthy) That's correct. In 2012, there
were no changes to Turbines 1 through 9.

And in your current proposal, the only changes
in 1 through 9 is a 45-foot reduction in
Turbi ne 9; correct?

(Kenworthy) No. No, they are all different

t ur bi nes.

| understand that. And that's ny next
question. Wen you filed the petition, you
were not using the Sienens turbines; correct?
(Kenworthy) Wien we filed the petition, it was
not concluded that we were going to use the
Sienens turbines. So we had a range of
potential heights and a range of potenti al
capacities back in Novenber when we filed this
Petition.

Right. And since the tinme you filed that
petition, you' ve decided to go wth Sienens

t ur bi nes.

(Kenwort hy) Correct.

And 1 through 8 is about 3 feet snmaller than
what you had previously proposed; correct?
(Kenworthy) They are about, | think it's right
about 3 feet less tall. They're also smaller

i n many ot her di nensions. They' ve got a

10
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3-nmeter -- the rotor dianeter is 3 neters
shorter, and | think the tower wdth at the
base and the top is roughly 12 to 13 percent
thinner, | think, and the nacelle is about

20 percent shorter.

Well, but when you were asked during the

techni cal session, | believe you indicated
that, with regard to 1 through 8, they don't
materially change the inpact on aesthetics.
(Kenworthy) That's probably true. | think
Turbines 1 through 8 are fairly simlar to what
they were in 2012.

Ckay. So, going back to the Committee's

deci sion, you interpreted the Commttee's --

t he | anguage in that decision saying that the
new proposal that was filed after they had

al ready del i berated and i ssued a deci sion, you
deci ded that the | anguage said that they would
materially change the original application and
require the Subconmmttee to conduct an
extensive re-review of the entire application.
You interpreted that as an invitation to submt
t he same proposal in a new application.
(Kenworthy) Yes, | think that's correct. That,

and in other instances during the deli berations
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A
Q

where it was noted that the Commttee thought

t hat those changes were better suited to a new
application than a Mdtion for Reheari ng.

Now, what -- your application is nore than just
t he aesthetics reports study; correct?
(Kenwort hy) Yes.

What ot her conponents are part of your
appl i cati on?

(Kenworthy) It's a conplete application. So it
wi | | have nunerous vol unes that consist of

vari ous expert reports on issues such as sound,
shadow flicker, visual assessnent, economc

I mpacts, property value inpacts. W have
reports on the cultural resources, on both

ar cheol ogi cal and architectural resources. W
have full civil engineering and el ectri cal
design plans for the Project. It's a

conpr ehensi ve, conplete application for review
by the Commttee. | don't knowif | hit every
single category that's included in our
appl i cati on.

So the entire application is fairly

conpr ehensi ve and fairly extensive.

(Kenwort hy) Yes.

Did you take a |l ook at the transcript of the

12
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Q

13

del i berati ons on your Modtion for Rehearing and

to reopen the record?

(Kenworthy) Yes, | have read that transcript
bef or e.
Ckay. So you're not -- did you read Dr.

Boi svert's comments, that when they | ook at the
change in renoving one of the turbines, it
raised in his mnd questions about the
financial viability because now we're talKking
about a project with 10 percent | ess generation
capacity? D d you read that comrent?
(Kenwort hy) | did.

And did you read -- so, in terns of -- the
financial capability, I think, is one of the
aspects that renai ned an open question.
(Kenworthy) Yes. And | think shortly after Dr.
Boi svert's comment there's a clarifying conmment
by Attorney lacopino that -- | think a coment
was nade with respect to a letter that was
submtted by a bank in support of the financing
of the Project and that that letter was
submtted with respect to a 27-nmegawatt turbine
project. So it was addressing a nine-turbine
project at the tine.

So you're pretty famliar with the
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del i berati ons, then.

(Kenworthy) I'mfamliar wth that conponent of
it, yes.

| didn't renenber that.

But ny point is that the -- in terns of
what the Conmittee neant, you've interpreted
that to nean to file the sane application
again. The Commttee actually was talking
about the entire application -- in other words,
t he change that your new proposal woul d have on

ot her conponents of that application. Do you

agree?

(Kenworthy) Yes. | think -- | guess, if I'm
under st andi ng you correctly, | think |I agree.
I think what | nmean to say is that our

interpretation was that the changes that we had
proposed to deal -- to address aesthetic
concerns, we heard the Commttee to say woul d
require re-review of other elenents of the
Application, such as perhaps financi al
capability, and other issues such as noi se or
other nmatters. And so, for those reasons it
was not appropriate to take it up on a Mtion
for Rehearing and Reconsideration. So a new

application that addressed all of the ways that

14
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ot her aspects of the Project may be i npacted by
t hose changes should be submtted, and that's
what we have prepar ed.

Ckay. And simlarly, did you | ook at the SEC
decision? |'msure you have. | guess that's
AWE3, the decision denying the Application for
Certificate of Site and Facility on April 25th,
2013.

(Kenworthy) Yes, | have that here.

And take a | ook at Page 53. And here the

Commi ttee is addressing the proposed mtigation
that you offered. Do you see that bottom

par agraph where it starts with "Simlarly"?
(Kenwort hy) Yes.

And do you understand that what they were
saying there was, while an offer of 800 acres
of conservation was a generous offer, in this
case the dedication of lands to a conservation
easenent in this case would not suitably
mtigate the inpact? Do you see that?
(Kenworthy) | do see that.

And whil e additional conserved | ands woul d be
of value to wildlife and habitat, they woul d
not mtigate the inposing visual inpact that

the facility woul d have on the val uabl e
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vi ewsheds. Do you see that as wel | ?
(Kenwort hy) | do.
So you knew t hat when you nade the new proposal
i ncl udi ng the additional hundred acres of
conservation land that this Commttee had
al ready nade a determ nation, a finding that
addi ti onal conservation | ands does not mtigate
agai nst aesthetic inpacts; correct?
(Kenworthy) | guess | don't knowif | would
agree entirely that the Conm ttee has rul ed
t hat | and conservation can't be a useful form
of mtigation for aesthetic inpacts.
Well, it says what it says; does it not?
(Kenworthy) It says the dedication of lands to
a conservation easenent in this case woul d not
suitably mtigate the inpact. And it goes on
to say that additional conservation |ands would
be of value --
To wldlife habitat.
(Kenwort hy) Yeah.
They would not mitigate the inposing visual
I mpact that the facility woul d have on val uabl e
vi ewsheds.

MR. NEEDLEMNMAN: M. Chair, 1"l

object. It speaks for itself, and it's also
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speaking to a 10-turbine project, not to the
proposed project here. So the Conmttee can
read the | anguage and reach its own concl usi on.

MS. MALONEY: Well, he testified
that this was a new project, and he testified
t hat there were changes.

CHAI RVAN HONI GBERG D dn't you
actually get himto agree with you al ready about
what it says?

MS. MALONEY:  Yes.

CHAI RVAN HONI GBERG  That's what
| thought.

MS. MALONEY: Wwell --

CHAI RVAN HONI GBERG I wasn't
sure how the | ast question differed fromthe one
bef or e.

MS. MALONEY: Oh, okay. Fine.
"1l just nove on.

BY M5. NMALONEY:

Q Now, the Commttee contenplated in this Oder
t hat they had | ooked at the recomendati ons
that Ms. Vissering has made, but they were
reluctant because they were concerned about how
it would inpact the rest of the Application;

correct?
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(Kenworthy) | believe that's correct.
And the Commttee al so found that the reduction
in scal e suggested by M. Vissering nay
substantially mtigate the unreasonabl e adverse
I npact on aesthetics, but would |ikely change
the dynam cs of the Project to such a degree
that it would be unable to confidently assess
t he consequences. Isn't that what they sai d?
(Kenworthy) I'"msorry. Were is that?
Page 54, at the top.

(Wtness revi ews docunent.)
(Kenworthy) Yes, | see that.
Ckay. And so | think, contrary to what you
testified on direct, the Comm ttee did consider
Ms. Vissering's recomrendati ons as proposed
mtigation, but they were concerned about the
overall inpact on the proposal.
(Kenworthy) | don't think |I stated that they
did not consider Ms. Vissering's
reconmmendations. | think what | stated is they
did not adopt Ms. Vissering' s reconmendati ons
whol esale. So there was no prescription -- for
exanple: | think a question was asked of ne by
Attorney R chardson, why we didn't just do

exactly everything Ms. Vissering had

{ SEC 2014- 05} [Day 1/ AFTERNOON SESSI ON ONLY] {07- 06- 15}




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © 0O N o o0 M W N Rk O

19

reconmended, and ny comment was in response to
that question. So, certainly we recogni ze that
t hey took Ms. Vissering's opinions into

consi deration. And obviously, as stated here,
as you poi nt out, those reconmmendati ons may
substantially mtigate those effects. They

al so recogni ze that the proposed changes we
made in our Motion for Rehearing were intended
to and would in fact address sone of their
concerns, but that they weren't suited to be
taken up in a Mdtion for Rehearing and shoul d
cone in a new application.

And why didn't you adopt Ms. Vissering's
reconmendat i ons?

(Kenworthy) Again, | think we have addressed
all of those recomendati ons in sone fashion.

| think there was no -- it's not our belief,
and it didn't appear it was the Commttee's
belief, that Ms. Vissering' s recomendati ons
were the definitive recommendati ons that needed
to be followed in order to make a project
satisfactory to the Commttee with respect to
aest hetic i npacts.

Well, you're already aware that the Commttee

doesn't consi der conservati on easenents as
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mtigation of aesthetic inpacts. | nean,
they've said that; correct?

MR. NEEDLEMAN: |1'mgoing to
object to that question.

MR. RI CHARDSON:. Same obj ecti on.

CHAI RVAN HONI GBERG ~ Sust ai ned.

BY M5. NMALONEY:

Q You were present in the technical session when
Ms. Vissering testified; correct?

A. (Kenwort hy) Yes, | was.

Q And you're aware that Ms. Vissering testified
that the inpacts that will -- that part of her
reconmendati on that would have the nost i npact
are the changes to the turbines thensel ves;

correct?

A. (Kenworthy) |I've heard Ms. Vissering testify on

nunmer ous occasi ons that each of her

reconmendati ons should be taken wth equal

wei ght .
Q | didn't ask you that. | asked you if you
| ooked at -- if you were here present during

t he techni cal session and you heard her
testi nony, and she said the changes to the
tur bi nes thensel ves woul d have the nobst i npact.

A (Kenworthy) | don't recall that.

20
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You don't. Well, do you think they woul d?
(Kenworthy) I'msorry. Can you repeat the
question?

Do you think they would, the changes to the

t urbi nes thensel ves, do you think they would
have the nost i npact?

(Kenworthy) Qut of all the reconmendati ons that

were made by Ms. Vissering?

Yes.
(Kenworthy) | guess it's hard for ne to put a
strict nuneric value on it. | think the

recommendat i ons that she included were:

Eli mnation of Turbines 9 and 10, reduction in
size of those turbines. And certainly | think,
as we've stated, we've tried to naeke

adj ustments to address both of those concerns.
And then we made additional changes that we
think are perhaps in the aggregate as
important. It's hard for ne to necessarily

wei gh exactly which ones are nost inportant.
But | think clearly with respect to Wl ard
Pond, Turbines 9 and 10 are the nost
significant, and that was clearly identified as
a sensitive resource. And the changes we've

made have clearly elimnated Turbine 10 and

21
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Q

visually elimnated Turbine 9 fromWIIlard
Pond's -- fromhaving visibility fromWII|ard
Pond. But there's a whole suite of other
changes | think that taken together also are
very inmportant to consider.

But you were aware that the Commttee was
concerned about nore than just WIllard Pond.
Sur e.

| nean, they discussed the value of the entire
dePierrefeu WIldlife Sanctuary; correct?
(Kenworthy) Yes, of which the vast majority has
zero visibility.

And they -- okay. And it's not just about
visibility. W'Il agree with that; right?
(Kenworthy) I"'msorry. Wat's not just about
visibility?

Aest heti c i npacts.

(Kenworthy) No, but it needs to be visible in
order for it to have aesthetic inpacts.

Ckay. And the experience of going to a

wi ldlife sanctuary, just that experience cannot

be neasured aesthetically?

(Kenworthy) I'mnot sure | understand the
questi on.
Well, just the experience of going to a

22
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w ldlife sanctuary, the value of that can't be
nmeasur ed aesthetically? That has nothing to do
wi th aesthetic inpacts?

MR. NEEDLEMAN: 1'Il object. |
don't understand the question.

CHAI RMAN HONI GBERG  The questi on
I's whet her the witness understands the question.

Do you understand the question?

THE W TNESS: | don't think I

really do.

BY Ms. MALONEY:
Q Well, you said it was just about visibility.

A (Kenworthy) No. No, | didn't say that. |
think I said when we tal k about -- | think
David testified to this earlier, that when

we' re eval uating aesthetic inpacts, if there is

no visibility froma particular area -- and
Davi d, please correct ne if I"'mwong -- it
can't have -- there can't be an aesthetic

I mpact there because there is no visibility to
start.

Q Ckay. And you're saying for nost of the
W | derness sanctuary they're not visible.

A (Kenwort hy) The vast majority.

Q But they are visible from Goodhue HiIl, and
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they are visible fromBald Muuntain; correct?
(Kenwort hy) Yes, they're visible from Goodhue
H 1l and from Bald Mountain at certain

| ocati ons.

And the Commttee found that they had
significant inpacts to those two | ocati ons;
correct?

(Kenworthy) | don't recall if that's what they
found or not. Is that in here?

Wll, why don't you turn to Page 50. Wy don't
you start with the first full paragraph.
(Kenworthy) Whuld you like ne to read it?

No. Yeah, why don't you go m dway down. Do
you see, "There are significant qualitative

i npacts" --

(Kenworthy) | do see that.

-- "on WIllard Pond, Bald Muntain, Goodhue
H Il and Gregg Lake"? Correct? |Is that what
It says?

(Kenworthy) Yes, it is.

So the Commttee found significant inpacts on
those areas. And they're part of -- well,
Goodhue Hi Il and Bald Mountain, that woul d be
consi dered part of that sanctuary?

(Kenwort hy) Yes.

24
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Ckay. And the Conmmttee al so found "noderate”
I mpacts on additional |ocations, including Robb
Reservoir, Island Pond, Hi ghland Lake,
Nubanusit Pond, Bl ack Pond, Franklin Pierce
Lake, Meadow Marsh and Pitcher Mountai n;
correct?

Yes, | see that here.

And your proposed changes of elim nating
Turbine 10 and 9 really don't address those
addi tional issues, with the exception, |
bel i eve, of Nubanusit Lake; is that correct?
(Kenworthy) No, | would not agree with that. |
t hi nk, again, that the changes in totality that
we've made to the Project need to be
re-evaluated in the context of that new project
proposal, which is what David and Landwor ks
have done. And that cones down to, | think, a
substantive discussion on the nerits of whether
or not there is still an unreasonabl e adverse
affect on aesthetics in the eyes of the
Commttee. But certainly there are reduced

i mpacts to all of these resources.

But M. Raphael found only one property that
had sensitive inmpacts, that being WIlIlard Pond;

correct? | nean, when he did his whol e

25
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anal ysis, it cane down to one property. So he
di sagreed with the Commttee on its findi ngs of
qualitative -- "significant qualitative

i npacts” to the properties that the Committee
identified.

MR. NEEDLENMAN: "1l object. I
don't think that's a proper characterization of
his testinony. And M. Raphael is sitting right
here, so you could ask him | suppose, rather
t han asking M. Kenworthy to characterize his
t esti nony.

MS. MALONEY: Well, I'mtalking
about his Visual Assessnent.

BY M5. NMALONEY:

Q You' re famliar with the Visual Assessnent.

A. (Kenworthy) | am

Q And he identified just the one property. After
he did his whole analysis, he cane down wth

one property, WIIlard Pond.

A (Kenwort hy) What do you nean, "cane down to one
property"?
Q Wl l, he | ooked at 300 properties and then went

t hrough his analysis. And as he went through
the anal ysis, the inportant properties got

reduced, the sensitivity of those properties,
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the effect on the view, and the one that he
considered for the effect on the viewer was
Wllard Pond. Are you -- do you disagree with
t hat ?

(Kenwort hy) You know, | think | would want to
go back through and read through the entire
met hodol ogy on what the findings were relating
to Robb Reservoir, I|sland Pond, Nubanusit Lake,
all these other resources, or even just the
ones inside the sanctuary, being Goodhue and
Bal d, before |1'd agree with that statenent.
Ckay. 1'll direct sone of those questions to
M. Raphael, then, because we don't have tine
to have you read through it again.

" mgoing to ask you sone of the sanme
questions | asked at the technical hearing,
partly because |I'm not sure we've gotten ful
answers, but al so because that wasn't under
oath and wasn't part of the record.

I wanted to ask you about the type of --
now, you indicated that the roads that are
going to be built start out at 32 feet wde; is
t hat correct?

(Kenworthy) Thirty-four feet wide for crane

roads and 16 feet wde for access roads. So it
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woul d 16 feet wide fromthe entrance off Route
9 up to Turbine 1 and then 32 feet wde for the

remai nder of the access road to the ridge and

along the ridgeline -- sorry -- 34 feet wde
until reduced post-construction back to
16 feet.

So | think one of the things that | asked you
about in the technical hearing was whet her or
not there was a catastrophic failure to one of
the turbines, if you would then have to expand
that road that you just reduced. Have you

gi ven any additional consideration to that?
Because | believe at the tinme of the tech
hearing you said you intended to revegetate it.
(Kenworthy) That's right.

And so if you had a catastrophic failure, the
plan is still to go and cut down all that
vegetation again and then bring your crane in
and fix the turbine and...

(Kenworthy) Well, | think -- so there's the
first step post-construction is that you wl|l
use a soil that is taken fromthe site during
excavation of road construction, as well as
chi pped stunps and other organic materials

taken fromthe site and use that as a base to
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re-establish seeding al ong the roadside on the
shoul ders. And a New Hanpshire native seed m X
W ll be used to re-establish growh on those
shoul ders. The road bed will remain intact so
that the actual infrastructure for the road
won't be conprom sed. And on those shoul ders
woody vegetation won't be allowed to grow, for
t he nost part.

wn't be allowed to grow

(Kenwort hy) Ri ght.

You al so testified -- well, there was
testinony, and | believe it was M. Raphael's.
But | think | need to ask you about this, that
you woul dn't be able to see the roads from--

t hat roads woul d have no inpact. | believe
that was M. Raphael's testinony. And it was
based, | understood, upon a | andscape plan that
was being prepared. And | think we requested
it. And we received a | andscape plan, but it
was just for the operations facilities. Do you
know anyt hi ng about any work that's going to be
done on the roads to keep them from bei ng

vi si bl e?

(Kenworthy) Well, yes, | know that what we have

kind of commtted to do in our application is
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that we wll essentially be revegetating all of
the road shoulders and cut-fill slopes for the
Project site imedi ately post-construction,
except for bare rock face cut slopes. They
can't be revegetated. And that that wll then,
in nmany cases, be allowed to continue to
revegetate wth natural vegetation, which would
I ncl ude woody vegetation, except in areas that
we need to maintain clear, for exanple, along
road shoul ders that we nmay need to cl ear again
if we have to bring a crane back in, or
directly underneath overhead el ectrical I|ines
where we need to make sure we don't have
interference with tree grow h under those
electrical |ines.

So, yes, we have agreed to revegetate all
of the areas that are disturbed
post - construction, except for the actual
footprint of the facilities thenselves, and in
t hat manner.
Ckay. And how do you intend to do that?
(Kenwor t hy) How?
Yes.
(Kenworthy) That wll be part of the scope of

wor k for our bal ance-of-plan contractor.

30
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So you don't have a -- you're going to wait
until you get that scope of work in to

determ ne how it's going to be done?

| don't think it's particularly -- it's not
uni que work. | think it involves, as |
mentioned, the utilization of soils fromthe

site that are stockpiled when the site is
cleared initially for construction, together
with woody material that's cleared and chi pped
to create an organic mulch with materials from
the site. And those soils and nulch are to be
spread on the road shoul ders and on
cut-and-fill slopes and then seeded wth the
nati ve New Hanpshire seed m x.

Ckay. And finally, | think I1'd like to ask you
about the paynent to the Town of Antrimfor the
enhancenent of recreation and activities and
aesthetic experience at Gegg Lake. And you
said that -- now, is there any -- is that a
witten agreenent?

(Kenwort hy) Yes.

And you said the Town was to use it at its own
di screti on?

(Kenworthy) That's right.

So there's no constraints placed on the use of
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t hat noney?

(Kenworthy) No, other than the |letter agreenent
t hat we have between Antrim Wnd Energy and the
Town of Antrimthat stipul ates what the funds
are for. The ultimate use of those funds is at
the discretion of the Town of Antrim

Ckay. Now, the Town disagreed -- | believe
they testified at the technical hearing that

t hey disagreed with the Comm ttee's deci sion on
aesthetics. So |I'm wondering: So what
safeguards are in place to nake sure this noney
I's used for aesthetic val ue?

Town of Antrimhas a very engaged citizenry
that 1'"'msure wll be involved in any deci sions
t he Town nakes on how to di sburse those funds.

| think the letter represents what the Town
intends to do with them | think the specific
process -- | don't know how t hey woul d go

t hrough that process to make, you know, a
detail ed decision as to what they ultimtely

wi |l do.

Isn'"t this simlar to, you know, providing

addi tional | ands for conservation easenents?
"' m not sure how noney can i nprove an aesthetic

I mpact. | nean, you must have cont enpl at ed
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this when you nade the offer.

(Kenworthy) Well, | think that there are a
nunber of things that are generally accepted as
mtigation for a variety of different inpacts
that may be directly or indirectly related to
what those inpacts are in the first place. So
| think there's pretty broad agreenent anpbng
conservati on organi zati ons that | and
conservation is in fact a viable tool to be
used for mtigating aesthetic inpacts froma
project. | think many New Hanpshire
conservati on organi zati ons agree with that
assessnment. | think there's al so been a
precedent in the past where -- and |' m havi ng
troubl e renenbering the reference right now,
but it may have been the Groton case -- where
Publ i ¢ Counsel sought paynment that would pay
for, I think it was a kiosk, an informational
kiosk to help mtigate aesthetic inmpacts in
that particular case. So | think that there is
precedent for both | and conservation and funds
to be used in ways that are to mtigate for
aesthetic inpacts associated with projects.
Ckay. But the Conmmittee in this particul ar

case found that conservati on easenents don't
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mtigate agai nst aesthetic inpacts.
(Kenworthy) They did find that in 2012-01.
Ckay. | guess | just have sone questions for
M . Raphael .

You agree that you submtted testinony in
this case; correct?
(Raphael ) Yes, | did.
And woul d you agree that the testinony that you
gave was not directed towards the entire visual
i npact but just the differences between this
project and the 20127
(Raphael ) Yes.
But your testinony was obviously inforned by
your Vi sual Assessnent.
(Raphael ) Yes.
And the Vi sual Assessnent concluded that this
proj ect woul d not have an unreasonabl e adverse
I mpact on the region.
(Raphael ) That's correct.
And you didn't agree with Ms. Vissering' s
concl usions that the Project did have an
unr easonabl e vi sual inpact -- that the 2012
proj ect had an unreasonabl e adverse i npact;
correct?

(Raphael) Well, again, | did not, you know,
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conduct a visual analysis of that particul ar
project. But it would be hard to agree with
her concl usi ons because t he net hodol ogy was

i nconpl et e.

And you did say that earlier. And howis it
not conpl ete?

(Raphael) Well, first of all, | don't believe
she anal yzed or | ooked at all the resources in
the 10-mle radius. | believe she's on record
as saying she relied on the Applicant's
listing. | don't see any consistent

met hodol ogy in her previous analysis that is --
that one is able to follow an if-then type of
process, where she goes through a systenmatic
assessnent of a nunber of different criterion,

or criteria that is typically used in that kind

of an assessnent. | think, you know, the
met hodol ogy -- | don't know that she visited
many of the resources. | don't have a cl ear

sense of where she went and where she didn't.
That's not -- that doesn't come through. So
don't have a full sense of how, you know,
conprehensive her fieldwrk was. She relied on
others for visual simulations, | believe, to

produce -- | believe she had SC G oup produce
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her visual sinulations.

So | think, you know, there were certain
things that were certainly done differently and
i nconplete. And so, therefore, on that basis
al one, | could not concur with those findings
because they |ack a certain | evel of detail
that | believe nowreally needs to be in a
vi sual assessnent.

Well, you woul d agree that the different

aest hetic experts use different nethodol ogi es;
correct?

(Raphael ) Actually, I"'mfinding that nore and
nore aesthetic experts are agreeing on a very
sim |l ar nethodol ogy and deal with the sanme
questions. Sonetines the |anguage is a bit
different, sonetines the steps are a bit

di fferent, but, you know, | think nost of us
woul d agree that we're all trying to assess the
vi sual characteristics of the Project and
determ ne what the effect of those visual
characteristics are, not only on the | andscape
but on the different types of users in that

| andscape. And so | think there's a process
that's been very consistently used in Vernont.

Ms. Vissering is certainly aware of that.
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There's a process that's consistently used in
Mai ne that has many of the sane attri butes as

t he process we used. So | can't agree with
that statenent that you made at the outset.
You can't agree that different aesthetic
experts are using different nethodol ogies.
(Raphael) Well, it depends on the project. For
exanple: W used a slightly different

nmet hodol ogy if we're evaluating transni ssion
lines. W use a different nethodol ogy for --
No, no. | understand.

You know, so no one visual analysis is going to
be exactly the sane. But there is consistent
characteristics and analysis that is conducted,
you know, regardl ess of who that expert is.
Ckay. And | noticed sone simlarities in your
Vi sual Assessnment to the Bureau of Land
Managenent's net hodol ogy for assessing
aesthetics. Did | get that correct?

(Raphael ) Yes, we draw fromtheir scenery
classification system

Ckay. But obviously, that was designed for the
western part of the country; correct?

(Raphael ) Yes, it was.

Where the | andscape is quite different.

37
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(Raphael) Right. And we've adapted it for the
eastern part of the country. W made sone
subtl e changes to ensure that it applies.
And I'm not going to get into detail on that
because... but can | just ask you sone
questions generally about categories because |
think we're looking at this in a vacuum |
think it would help informthe Conmttee a
little bit about your process.
(Raphael) Sure. Do ny best to answer them
So, | ooking at your Visual Assessnent --

MS. MALONEY: Was that narked as
an exhibit?

MR. NEEDLEMNMAN: Not yet. Wbuld
you |like us to do that?

MS. MALONEY: Just for
i dentification.

MR. NEEDLEMAN: Sure. Do you
want to use ny copy?

MS. MALONEY: For your w tness,
fine. |'ve got one.

MR. NEEDLEMAN: Do you want
others to have them or not?

MS. MALONEY: lt'"s up to -- |I'm

not going into detail. |[|'mjust asking himif

38
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CHAI RVAN HONI GBERG It really
depends -- |I'Il leave it up to you. Do you feel
| i ke the questions you're going to ask, we're
going to | ook at you dunbly? Then maybe you
need to give us copies.

MS. MALONEY: | think so, maybe
just for context. | just think we've been
tal ki ng about it here --

MR. NEEDLEMAN: | will circulate
t hem

(Attorney Needl enan distri butes
docunent .)
(Di scussion off the record)
(Exhibit AWE 6 for identification.)
BY Ms. MALONEY:
Q So, just generally speaking, the entire report
consi sts of an executive summary,; correct?
A (Raphael ) Yes.
Q And then there's a description of your
nmet hodol ogy?
A. (Raphael ) That's correct.
Q And t hen you di scuss the background of the area
for a few pages; correct?

A (Raphael ) Yes, | do.
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And then the project area | andscape for a few
pages?

(Raphael ) Yes.

And then we actually get into, |I think at Page
47, the actual Visual Assessnent?

(Raphael ) Correct.

And that's sonmewhere between 47 and 89. And

t hen you have your concl usion; correct?
(Raphael ) Correct.

And | think it's your first step in the
process, you do an inventory of the project
area. | nmean, you spoke about that.

(Raphael ) Yes.

And this is where you identified 290 properties
t hat --

(Raphael ) Resources.

-- resources that are public resources and not
private resources; correct?

(Raphael) Well, they may be private, nonprofit
resources or conserved | ands, which are often
private.

And they deal with scenic and recreati onal
areas and locations. | think that's what you
I ndi cat ed.

(Raphael ) Yes.

40
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And then --

(Raphael ) Excuse ne. I'msorry. And cultural
as well.

Ckay. So that's -- I'mnot sure if that's your

first step or if that's part of your first
step. But then you determ ne whether there is
visibility fromthat particul ar resource;
correct?

(Raphael) Correct. W start with the viewshed
anal ysis to determ ne whi ch resources m ght
have visibility and which don't.

Ckay. So you started out sonewhere in the

nei ghbor hood of 290; correct?

(Raphael ) Yes.

And then you determ ned, after your analysis,

t hat about 30 had potential visibility?
(Raphael ) That's right.

And t hen your next step, | guess, iIs
Identification of sensitive scenic resources?
(Raphael ) Yes.

And that's where you get into cultural

desi gnation --

(Raphael ) And scenic qualities.

Right. You rate these "low, " "noderate,"

"high"; is that correct?
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Correct. Yes.

And so your cutoff, | guess, is "nobderate to

hi gh" of potential sensitivity; correct?
(Raphael) Right. "Mderate to high," or

"hi gh. "

Right. So if it doesn't hit that "noderate,"”
then it doesn't nove on to the next stage;
correct?

(Raphael ) Typically, no.

Ckay. And the next stage is determning -- and
each of these stages, how inportant are they to
your net hodol ogy?

(Raphael) They're all integral.

So they're all equally inportant?

(Raphael) I wouldn't necessarily say they're
all equally inportant. They're all equally

val uabl e in assessing -- in conducting the

pr ocess.

Ckay. So can you skip over any of these

st ages?

(Raphael) No. They're part of the

conpr ehensi ve net hodol ogy.

All right. And the next step, then, | guess is
determ nation of visual effect froma sensitive

sceni c resource.
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(Raphael ) Correct.

And with respect to that, you | ooked at just 10
properties. So | guess fromthe identification
of sensitive scenic resources, only 10
resources nmade the cut.

(Raphael ) Because of the conbination of

anal yses, in terns of scenic quality and
cultural designation. |If they didn't rise to a
"high" level of sensitivity in those two
criteria, then we did not nove forward with the
anal ysi s.

Ckay. So, for the fourth step of determ ning
vi sual effect, you | ooked at 10 resources;
correct?

(Raphael ) Correct.

And then you used a nunber of criteriato
whittle that down further.

(Raphael) Well, we used two steps. Again, we
used six criteria for assessing visual effect,
and then we have four criteria for identifying
what the effect will be on the viewer or user
of the resource.

Ckay. It seens sort of commbn sense, but is it
essential to determ ne whether a resource has

potential sensitivity? |Is that essential to
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your anal ysi s?

(Raphael) Well, if a resource doesn't have any
sensitivity in a nunber of different areas,
whet her it's cultural or scenic sensitivity,
then typically it can accommpdat e vi sual
change.

So it's essential to you -- is it essential to
your anal ysi s?

(Raphael) It's, yeah, part of our anal ysis.

Absol ut el y.

And then if -- again | think the rating is
"l ow," "noderate" or "high" again at this
st age?

(Raphael ) Yes, we try to, you know, use basi c,
under st andabl e ratings and criterion that we
can all under stand.

And then the next stage is you determ ned what
the effect on the viewer wll be.

(Raphael ) Correct.

And here | think you tried to get a reasonabl e
person in the m x you sai d?

(Raphael ) Yes.

I think you testified to that.

(Raphael ) Yes.

And t he conbi nation of steps |leads to the
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conclusion as to whether the potential overall
vi sual effect on the resource.

(Raphael) Yes. | nean, there is one final step
after going through these criteria, which is to
ki nd of -- you know, kind of a cunulative
assessnment where | go back and really revisit
all the elenents of the anal ysis and ki nd of,
you know, do a check and then factor in any
nunber of other considerations as to whet her

t he project woul d have an unreasonabl e

versus -- an unreasonabl e adverse effect versus
just an adverse effect.

That was part of your Concl usion section,

wasn't it?

(Raphael ) Yes.

As a result of going through this analysis, and
on this fifth step, you determ ned that just
WIllard Pond had a "noderate" inpact; is that
correct?

(Raphael) We found WIllard Pond to rise to a

| evel of sensitivity that warranted a conpl ete,
full analysis through all steps of the process.
And why did you separate WIllard Pond out from
the rest of the sanctuary?

(Raphael ) Because i npacts were different

{ SEC 2014- 05} [Day 1/ AFTERNOON SESSI ON ONLY] {07- 06- 15}




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © 0O N o o0 M W N Rk O

A

46

depending -- or effects were different
dependi ng on where in the sanctuary you were.

I nmean, as M. Kenworthy pointed out, there are
pl aces in the sanctuary where you won't ever
see the Project. It won't affect your use or
your under standi ng of the | andscape at all.
There are al so resources where you can see the
Project, such as Bald Mountain, as | referred
to earlier, where, again, the effect on the
viewer is not one that rises to a | evel of
bei ng "high" for, again, the reasons that I
cited on the record.

Ckay.

(Raphael) So we | ooked at individual resources
wi thin the sanctuary as a whole, but also spent
sonme tine as we hiked the trail systemup to
Goodhue Hi Il and wal ked around the area that we
did get a sense of the sanctuary as a | andscape
and as a conserved area.

Isn'"t that -- | nmean, you're going through al
this trouble with all this nethodol ogy and
rating systens. 1Isn't that sort of a

subj ective decision to isolate WIlIlard Pond
fromthe rest of the sanctuary?

(Raphael) Not at all. | nean, again, it's sort
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of discounting or disregarding the process that
we just -- that you painstakingly took ne

t hrough that really is a systemic way of trying
t o understand how you get to the point where
only Wllard Pond energes as a final resource
to analyze in great detail.

But couldn't you have | ooked at the entire
sanctuary as a resource with multiple
conmponent s?

(Raphael ) You nmean -- are you asking -- | don't
qui te understand what the question is.

Coul dn't you have | ooked at the entire
sanctuary as one resource with nmultiple
conponents? The water conponent --

(Raphael ) W did.

But then you isolated it.

(Raphael) Well, we isolated the conponents
where there would be a potential visual effect.
Ckay. Not going to get too nuch in the weeds
here, but | just want to go and | ook at the 10
projects that you identified as having a vi sual
effect froma sense of significant resource.
You | ooked at Pitcher Muntain?

(Raphael ) Yes, | did.

And Pitcher is one of those sites that already
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has a view of the Lenpster wind farm correct?
(Raphael ) Correct.

But you deternmined it didn't create a

cunul ative i npact because the two projects are
not in the same view ng arc?

(Raphael ) There are a nunber of reasons why it
didn't create a cunul ative inpact. That m ght
be one of them |In other words, you didn't see
the projects together in one view One is in a
northerly direction and the other is in an
easterly direction. The scale of the projects
fromPitcher Muntain is dimnished
substantially by distance. There's an

I ncredi bl e anbunt of things to | ook at from

t hat view because it's 360. And so there are
many ot her factors which dimnished the
potential, if not elimnated the potential for
cunul ati ve i npact.

Well, did you review the SEC deci si on?
(Raphael ) | did.

Ckay. So you're aware that the SEC al ready had
determ ned that Pitcher Mountain -- they were
concerned about the cunul ative inpacts at

Pi t cher Mount ai n.

(Raphael) | was aware of that, in fact.
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Goodhue H Il, that was one of the other areas;
correct?

(Raphael ) Yes.

And you indicated that --

(Raphael ) Excuse ne. Back up. One of the
other areas that what? |'msorry. Before |
answer that so quickly --

It was one of your top 10 --

(Raphael) Oh, okay. |I'msorry. Yes. Forgive
nme.

And you determ ned that a typical hiker would
be surprised as to how i nconsequenti al the
Goodhue Hi Il experience is; correct?

(Raphael ) Yes.

You found that the hike or the view wasn't
terribly inpressive?

(Raphael) Well, a couple things. One is when |
got to the -- first | visited the sanctuary and
wanted to find Goodhue Hill, there were trail
maps in a little kiosk by the parking area.
Goodhue H Il Trail wasn't even on the trai

map, No. 1. No. 2, | couldn't find the
trailhead initially, finally, going up sort of
the wong way initially around Wods Road and

to -- and started the hi ke that way, eventually
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com ng back to the trail head, that | guess was
the correct trailhead. But | was quite
surprised, actually, that the hi ke up Goodhue
H 1l was not only underwhel m ng, but | was
really surprised to see the | ogging and the
condition of the roads in a so-called
sanctuary. So that experience right away | ed
nme to believe that the sanctuary, at |east that
area around Goodhue HIl, A wasn't precious;
B, was not intact; and C, scenically was

di m ni shed by the | oggi ng and managenent
activities that is ongoing there.

Finally, getting to the top, | think
anyone who's an avid hi ker and hi kes these
areas, you know, there's a pleasing view |Is
it the nost dramatic view in the region? No
way. Is it, you know, a place that you woul d
want to linger? There's no place to really sit
down unl ess you want to sit on the ground. The
trees are grow ng up. You know, | nean,
there's no log or rock outcrop or natural place
to kind of end your hi ke and have a picnic, if
you will. | also noticed that the woods and
the clearing, which | understand was created

for wildlife nmanagenent and not for scenic
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pur poses, indeed wll have to be cut again
because it's growng up to block the view So
there weren't a | ot of places you could get a
good view. The nost pleasing part of the hike,
actually, was before | got to the sunmt, where
there's sort of a nice little kind of wooded
area just before you cone to the open area.
Ckay. You do -- you are aware, however, that
the Commttee did find that there were
significant qualitative inpacts --

(Raphael) Well, | wonder how the Conmittee --
-- to Goodhue HII.

(Raphael) | nean, it left nme wondering whet her
the Comm ttee had hi ked to Goodhue H Il and had
that sim |l ar experience that | had had, and had
t he sanme information that was avail able to ne.
So, yes, | was aware of that. Based on ny
experience in the field and our analysis, I
cane to a different concl usion.

So clearly you di sagree.

Simlarly, Bald Muntain, you indicated
that -- this is where you di scussed you had to
creep down the | edge to see --

(Raphael ) Yeah.

-- to get a view of the turbines.

51

{ SEC 2014- 05} [Day 1/ AFTERNOON SESSI ON ONLY] {07- 06- 15}




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © 0O N o o0 M W N Rk O

52

(Raphael ) Yeah.

But |Iikewi se, you're also aware that the
Committee did determ ne there was significant

i npacts to Bald Hill.

(Raphael ) Yes, | guess. But, again, the sane
answer applies, that fromny experience when |
went up to Bald Mountain, again, when you're

| ooki ng at visual effect or viewer effect, you
can hike that trail, you can go to the summ t,
you can have a wonderful day and never even
know t he wi nd project is there unl ess soneone's
told you to go down that ridge and | ook for it.
And so those are things that weigh into, you
know, our analysis and which led ne to the
concl usion that, you know, the view from Bal d
Mountain did not rise to the | evel of being
unr easonabl e.

And | guess G egg Lake was on that |ist as
well. You disagreed with the Commttee and
their determ nation that there was significant
qualitative i npact.

(Raphael) | cane to ny concl usi ons agai n based
on fieldwrk analysis, tinme spent on the |ake,
you know, reviewing all the information that

was avai |l abl e about the resource itself, the
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devel opnent of the resource. You know, again a
nunber -- and then obviously wal ki ng t hrough
t he net hodol ogy that you outlined previously.
Those properties | just tal ked about -- Goodhue
H1l, Bald Mountain, Gegg Lake -- they didn't
even make your Top 10 List here. So was that a
determ nati on of visual effect?
(Raphael) 1'd have to ook at the list. |
t hi nk --
Bal d Mountain did, | guess.
(Raphael ) Yeah, | was going to say Bald
Mountain is on the |ist.
MR. | ACOPI NO \What page is that?
MS. MALONEY: | think Page 71 of
his...

BY Ms. MALONEY:

Q

That's where the analysis starts; is that

ri ght?

(Raphael ) Goodhue Hi Il did not naeke that |ist.
R ght.

Ri ght. Ckay. Yeah, the pictures are there,
and | think the list... so, okay. Mving on.

| guess we'll get to WIllard Pond. Rather, |et
me go back.

The SEC al so determ ned that there are
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"noderate" inpacts to other | ocations,

I ncl udi ng Robb Reservoir, Island Pond, Hi ghland
Lake, Nubanusit Pond, Bl ack Pond, Franklin

Pi erce Lake, Meadow Marsh and Pi tcher Mountain.
We' ve al ready di scussed Pitcher Mwuntain. You

di sagreed with their determ nation that there

were "noderate" inpacts to those --

(Raphael) Well, | guess it depends how you
define "noderate."” You know, if there's
visibility, then, you know, there'll be a

change in visual effect. And it varies from
resource to resource. But the ones that you
listed, the -- again, | evaluated a

ni ne-turbine project. And based on ny
conclusions of that project, the effect did not
rise to the |l evel of being "noderate to high,"”
or "high."

Ckay. You only included one where your overall
rati ng system found that only Wllard Pond
nerited a viewer-effect inpact rating; correct?

(Raphael ) Correct.

Ckay. | just want to go over -- since you said
t hat you reviewed their decision, | just
wanted -- | wanted to know what your | npression

was of their determ nation, of what the
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Conmmi ttee determ ned about WIlard Pond.

The Comm ttee stated that the Audubon's
wildlife sanctuary is an area to which the
state and federal funds have been desi gnated.
Regardl ess of the definition used to identify
an area as being, quote, of statew de
significance, it's clear the facility would
have a significant inpact on the areas that are
of significant value for their viewshed in the
Town of Antrim and surroundi ng region. Do you
di sagree with that?

A (Raphael ) You know, | don't really don't want
to comment on that. That was a deci si on nade
in a different docket that | was not invol ved
in, and | really -- you know, | can't --
because | was not present during the hearings
and did not witness all the presentations or
the testinony, | think I do not feel
confortabl e answeri ng what the Comm ttee was
thinking at the tinme and how they arrived at
t hei r deci sion.

CHAI RVAN HONI GBERG Don't say
anyt hi ng, Ms. Mal oney.
That wasn't the question. The

question was: Do you agree wth that
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st at enent ?

THE W TNESS: You know, again
can't agree with it or disagree with it out of
the context that it's being provided to ne.

BY Ms. MALONEY:
Q But | believe you testified this norning that

this analysis is not based upon a change in

turbines. | think that was your testinony this

norni ng. You said you | ooked at -- whether it
was 10 or 9, the value that you placed on the
properties was not based upon the change in
turbines. | believe that was your testinony
t hi s norni ng.

A (Raphael) | don't believe that's quite right.
I think that the value of the properties and
t he resources and their sensitivity is
certainly independent of whether it's a 9- or
10-t ur bi ne project.

Q You said it's not about the changes in the

turbi nes, but the values of the property

itself. So | was asking if you disagreed with

that. And you -- | believe your answer said it

had to do with a different docket.
A (Raphael) Well, because, again, as | stated

this norning, | probably would have cone to a
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di fferent decision or conclusion, if you will,
on ny own accord in ny analysis in the first
docket. But | did not go through a

conpr ehensi ve anal ysis of that project.

This is a different project. This is what
we anal yzed. And you have before you, you
know, our thinking and our conclusions in that
regard.

You anal yzed the properties, though. You
didn't --

(Raphael ) Yes, that's true. W analyzed all
the sane properties we nost likely, |I'm sure,
woul d have anal yzed in a previous docket for
this project.

MR. RICHARDSON: Let ne raise an
objection as to rel evance. And the reason | ask
is | just don't see the connecti on between
whet her he woul d have reached the sane deci sion
in the prior proceedi ng when he wasn't there,
when the issue before the Conm ttee i s whether
or not these changes are material or substanti al
or different by whatever standard this Commttee
chooses to apply and whether to establish
jurisdiction. | don't see the connection to his

revi ew of what m ght have happened in the prior
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pr oceedi ng.

MS. MALONEY: | want to find out
whet her he di sagrees or agrees with the SEC,
partly because | believe that they're bound by
t hese factual determ nations that SEC has made
in the prior docket.

CHAI RVAN HONI GBERG s the --
does it matter whet her he agrees or di sagrees?
Does that define whether we're bound by prior
fi ndi ngs?

M5. MALONEY: |I'mnot sure if he
does agree or disagree with sone of the
evaluations. So | just wanted to go over the
w ldlife sanctuary, how the Comm ttee addressed
the wildlife sanctuary, because if he agrees,
then fine; if he doesn't agree, then it's
sonmething I'll be discussing in our nenorandum

MR. RICHARDSON. | hope it's
clear to the Commttee, though, based on the
menor andum we filed, which | think is the
correct reading of the |aw and the cases, if
he's testifying, as he has, that the changes are
substantial and material, then the prior
reading, the prior determnation is effectively

gone, and this beconmes a new project that's
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entitled to revi ew

CHAI RVAN HONI GBERG It's very
clear that there's going to be a disagreenent
about what the | aw requires and doesn't require.
I think that's abundantly clear. I'mstill -- |
guess I'mnot sure | understand what it is you
want to get fromthe witnesses that will help
you in that argunent.

MS. MALONEY: Just sinply if he
agreed or disagreed with what the Conmttee
determ ned the value of the wildlife sanctuary
I'S.

MR. NEEDLEMAN. And | want to
object to that characterizati on because | don't
beli eve the Conmttee nade the sane sorts of
determ nati ons about the val ue of the sanctuary
that M. Raphael does. The Conmittee certainly
said in its Order that certain of these
resources had an inportance to them And the
record speaks for itself on the inportance that
the Conmttee stated. | think that's very
different fromthe way in which M. Raphael is
enpl oying his characterization and his
nmet hodology. And | think to conflate the two

really m scharacterizes what he's doi ng here.
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You know, we're not questioning what the
Commttee decided in a prior docket.

MS. MALONEY: | disagree to a
certain extent, but | think I"'mentitled to ask
hi m since he did an evaluation of the wildlife
sanctuary. | just wanted to go over the various
findings that they nade and ask himif he agreed
or di sagreed.

CHAI RVAN HONI GBERG  And | think
you can ask himthat. | think you need to focus
on what they found and ask himif he agrees.

And if he has -- if he doesn't or he feels I|ike
he can't, he'll explain. He's very capabl e of
explaining his answers. But | think you can ask
himif he agrees with findings of the Comm ttee,
but focus on that.

MS. MALONEY: That's what | was
trying to do. And | wll nove on.

BY M5. NMALONEY:

Q Do you agree with the finding by the Commttee
that the Wllard Pond and the wildlife
sanctuary are popular |ocations that are
enj oyed by nunerous visitors; environnental
education prograns, fishing, bird and wildlife

view ng, the solitude, all appear to generate
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visitors to the pond and wildlife sanctuary?

A (Raphael ) Yes.

Q Do you agree with the finding of the Conmmttee
that the pond and wildlife sanctuary are part
of a larger tract of concerned | and consisting
of approxi mately 30, 000 acres and known as the
"Super Sanctuary"? Do you agree with that
findi ng?

A Yes.

Q Do you agree with the finding by the Comm ttee
t hat public funds have been dedicated to the
dePierrefeu Wldlife Sanctuary and surroundi ng
conservation | ands through a conservati on
program known as the Forest Legacy Progran?
The federal governnent has invested 3.5 mllion
to conserve lands within and directly adjacent
to the wildlife sanctuary. Do you agree with
t hat findi ng?

A (Raphael ) Yes.

Q Ckay. Understanding that you determ ned that
only Wllard Pond had ultinmately -- and correct
me if I"musing the wong term nology -- but a
"nmoderate” effect on the viewer, correct, not
just one single resource? |Is that --

A (Raphael) 1'd have to go check that.
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Well, your fifth step, what the effect of the
vi ewer would be, you determ ned that WI Il ard
Pond was the only property that fit that
category --
(Raphael ) "Mbderate to high." There was sone
“hi gh. "
There was one "high," but you said "npbderate."
Yup.
| mean, understandi ng that was your
determnation, I'mtrying to get a sense of
what you woul d determ ne to be an unreasonabl e
adverse inpact. |If you had determ ned that, as
the Commttee did, that there were significant
adverse inpacts to WIllard Pond, the
dePi erref eu Sanctuary, Goodhue HiIl, Bald
Mount ai n, Gregg Lake, and "noderate" inpacts to
Robb Reservoir, Island Pond, Hi ghland Lake,
Nubanusit Pond, Bl ack Pond, Franklin Pierce
Lake, Meadow Marsh and Pitcher Muntain, would
that rise to the | evel of unreasonabl e adverse
I mpact ?

MR. NEEDLEMAN: 1'Il object. |
think it's asking the witness to specul ate.

MS. MALONEY: It's a

hypothetical. He's an expert.
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CHAI RMVAN HONI GBERG He can
answer the question.

A (Raphael ) Again, | don't have enough
information to answer that question because |
don't know what that "noderate" decision or
characteristic was based on because, again, as
| explained, | really shy away from addressi ng
t hose ki nds of hypotheticals because --

CHAI RVAN HONI GBERG M . Raphael,
| want you to assune for a mnute that, after
havi ng gone through your process, your criteria,

your assessnents, that you identified the itens

that Ms. --

MS. MALONEY: Mal oney.

CHAI RVAN HONI GBERG. - - Mb.
Mal oney -- sorry -- just listed for you, and

identified all of themw th "noderate" inpacts.
| s that how you put it?

MS. MALONEY: There were sever al

with "high. "

CHAI RVAN HONI GBERG.  And sever al
with "high. "

MS. MALONEY: W Ilard Pond, the
dePi erref eu Sanctuary, Goodhue HilIl, Bald

Mountain and Gregg Lake.
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CHAI RMAN HONI GBERG. And assuni ng
everything else is just as you had it, if at the
end of your process you had concluded that all
of those things were "noderate" or "high," what
woul d your overall conclusion have been?

THE WTNESS: Well, again, in the
anal ysis we did conclude that there was sone
"noderate” and "noderate to high," and in the
case of Wllard Pond, a "noderate high"
determination. But as | stated earlier, then we
t ake another step to really try to get our arns
around what that neans in an overall context
when you | ook at sone of the other factors.

Yes, there mght be an inpact that's "noderate"
or there m ght be an inpact that's potentially
"high." Has mtigating factors been put into
pl ace which m ght bring that back fromthat

t hreshol d? You know, were there other

determ nati ons about its overall context that

m ght have not | ed to unreasonabl e concl usi on?

So, again, forgive ne, and with
all due respect, | really amreluctant to cone
to a concl usion because | don't understand --
as | said, I"'mnot trying to cop out on this.

But | was not here for the di scussi on and what
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was presented and the cross and all of that to
have a sense for how the Commttee reached its
decision with regard to "noderate to high."

So, to ask ne to specul ate or nake a

hypot heti cal deci sion based on that is
sonething I'mvery unconfortabl e doi ng.

BY MS. MALONEY:

Q Well, let's just say you did -- your assessnent
cane out and said this is -- these are -- "|
did the Visual Assessnent." Because | sort of

wonder what's the point of doing a visual
assessnent if you're telling ne now that you
can go to your Conclusion section, where you
don't have any net hodol ogy, and you can
under -- undo it. So what is the point of
doing a visual assessnment if you can't rely on
it?

MR. NEEDLEMAN: 1'Ill object to
t he questi on.

CHAI RVAN HONI GBERG:  Sust ai ned.

M5. MALONEY: |I'msorry. That's
argunment ati ve.
BY Ms. MALONEY:
Q What factors did you use in your concl usion?

That's what you're tal king about; right?
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(Raphael) Al the work and all the analysis and
all the fieldwork, all the research, all the
vi sual anal ysis using sinulations and 3D

nodel ing that |l ed us through this process and
brought us to the end. So it wasn't that we

t ossed away everything el se and then just got
to Wllard Pond. WIIlard Pond energed after a
very conprehensive and systemati c and detail ed
eval uati on and under st andi ng of these
resources, how they're being used, and how this
proj ect woul d change the user's inpression and
desire to use that resource, how this resource
woul d change the visual quality of that
resource. And that's what inforned our

deci si on-naki ng process. |It's not, you know,
tossing that all away at the end. It's

cunul ative, and it builds. And all the work
we' ve done over the |ast year | eads to our
concl usi on, not one single analysis, not one
single criteri a.

So your testinony then is, even if you found
that the effect on the viewer would have a
"high" effect on the viewer for all those
properties -- WIllard Pond, dePierrefeu

Sanctuary, Bald HIl, Goodhue HII, G egg
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Lake -- and "noderate" inpacts on all the other
properties -- Robb Reservoir, |sland Pond,

H ghl and Lake, Nubanusit Pond, Bl ack Pond,
Franklin Pierce Lake, Meadow Marsh and Pitcher
Mountain -- that you still m ght conclude that
t here was not an unreasonabl e adverse i npact.
(Raphael ) You know, again, you're asking ne to
speculate. And again, | don't have -- every
project that | take on, that our office

anal yzes, is different. And there's subtleties
and, you know, circunstances and conditions
that i nformour overall sense of the Project,
as well as, you know, the effect on individual
resources. So I'mreally reluctant to, you
know, agree to that sort of sweeping statenent
in isolation.

But nmy question was that you could still come
to those concl usi ons and concl ude - -

(Raphael) Maybe | can help you. | amsure
there are projects that we could find have an
unr easonabl e adverse i npact on scenic
resources, depending on the characteristics
that are present in the | andscape. One thing
we do before I get involved in a project is

determ ne what ny concl usions m ght be for the
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project, just in initial stages, so that | have
an under st andi ng of what the paranmeters of that
proj ect m ght be.

So you' ve never testified in any case or

of fered an opinion in any case, public opinion,
that the wind farm woul d have an unreasonabl e
adver se i npact on aestheti cs.

(Raphael ) Oh, yes, | have.

Whi ch case?

(Raphael) On several cases. | think in

Sear sburg we had concerns until, you know,

mtigation neasures were put in place and

satisfied. | was at -- sone of those projects
never get past ny desk. | was asked to
anal yze, |1 think, a project in Lincoln,

Vernont, that Ms. Vissering m ght have been

i nvolved in, actually. And | think | was asked
by the attorney for the applicants who want ed
to build the wind turbine to assist themin the
case, and | took a | ook at the case and said |
can't help you.

But that wasn't testinony.

(Raphael ) That wasn't testinony.

And this, the nethodol ogy you used in this

case, you' ve used before.
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(Raphael ) The general nethodol ogy, yes, we
have. W have spent the | ast couple of years
refining it in a sort of very detail ed manner,
just in ternms of |anguage. But this approach
we' ve been using for probably five or six
years, anyway, because it is based, in part, on
the Maine Wnd Energy Act. It has many of the
sanme attributes as that act. |It's different,
certainly, in the way we've set it up and how
we've evolved it. And that has been an
iterative process in Miine, both with our
clients and -- also, |I've worked for the state
as well, and discussed wth other experts that
process. So, over the tine that |'ve been
wor ki ng on the Maine project and now this,
t here have been subtle refinenents in franework
t hat we have continued to work on.

CHAI RMVAN HONI GBERG Ms. Mal oney,
how nmuch nore do you have for this w tness?

MS. MALONEY: | don't have
anything nore of this wtness.

MR. RI CHARDSON: May | ask
procedural question? Based upon that recent
response, there was a reference to a project in

Ver nont and t hen di scussi on about an attorney
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who requested an opinion. And | inmmediately
t hought: Jeez, that sounds an awful lot |ike a
wor k- product privilege that that attorney's
client may hold. But we've kind of |let the cat
out of the bag w thout that person know ng, when
they m ght ordinarily have wanted to assert
that. |Is there -- | don't know what to do in
this situation.
CHAI RVAN HONI GBERG My i mredi at e

reaction is: It's neither ny cat nor ny bag.
[ Laughter] | think that M. Raphael has an
under st andi ng of what his obligations are to his
clients. He's an experienced busi nessman and
knows what he can and can't say about his work.
If there's sonething else that needs to be
brought to our attenti on regardi ng the testinony
that he's given, we'll deal with it.

Do Conmi ttee nenbers have questions for
the witnesses? | know Conmm ssioner Scott has

questions. M. Scott.

| NTERROGATORI ES BY CMSR. SCOTT:

Q
A

Q

Good afternoon.
(Kenwor t hy/ Raphael ) Good afternoon.
Again -- well, not again. |'ve never said this

to you all. But whoever feels best to answer,
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or both, is fine.
(Court Reporter interrupts.)
CVBR. SCOIT: | nerely advised
t he panel, whoever is best to answer the
questi on may do so.

BY CVMSR. SCOIT:

Q So to the extent that the SEC taking
jurisdiction is predicated on this potential --
this Application being different than the | ast,
we obviously have an outline, if you will, of
what will be different. Do you expect the
Application, when it conmes in, if it cones in,
woul d be markedly different? 1Is it going to be
exactly the sane? Can you give ne sone idea of
what the Application will look |ike conpared to
what was submtted?

A. (Kenworthy) Sure. 1'd be happy to answer that
question. | think the changes that we've
characterized at a "high" level in the
Petition, and nore accurately in ny testinony,
are going to be reflected accurately in a new
application. So, in other words, the kind of
subst antive changes to the physical conponents
of the Project are as we represented: Turbine

10 wll be gone; Turbine 9 will be 45 feet or
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so lower; Turbines 1 through 8 will have a
slightly smaller rotor, be slightly shorter,

di fferent manufacturer, different turbine

di nensions. The kind of characteristics of

t hose turbines is obviously all new infornmation
in the Application. These are manufactured by
Si enens rather than by Acciona. So all of the
I nformati on about the nanufacturer's
experience, the operational life of that
turbine, its sound | evel performance, Sienens
al so, as the turbine O&M w |l be responsible
for providing service and nai ntenance to those
turbines. So they'll be providing testinobny to
this Commttee which is new and different.

Previ ously we had Acci ona as the turbine
manuf act ur er doi ng that.

W have updat ed noise and flicker and
visual reports that are essentially de novo.
Those are kind of done from scratch, even
t hough sone of the underlying elenents are
simlar. W've started from scratch to produce
themnew with this informati on that we have
that's different. The environmental work
that's been done on the Project is largely the

sane. So we had kind of a docunmented agency
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consul tant consul tati on process back in 2010
and '11 that led to a series of on-site studies
t hat were done in those years. W've kind of
sought to get additional input fromrel evant
agenci es, both federal and here in the state of
New Hanpshire, to kind of update any of the
representations that we're making in our
application along the |Iines of environnental

i mpacts. But for the npbst part, those studies
are all the sane.

QGbvi ously, things like construction
schedule is different. There's new ownership
associated with the Project now, so there's a
lot of things like that that are very different
as wel | .

So, again, on the physical characteristics of

the Project, as outlined in your filing, at a
m ni num t hose things -- nore of a better word
woul d be "l ocked in". For instance, towers

woul d not be any taller. That type of
characteristic won't change; is that correct?
(Kenworthy) Yeah, that's correct. Qur
application is essentially conplete, and we're
nearly ready to file it if the Commttee

deci des to accept jurisdiction.
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So the turbines are the turbines. Their
| ocations are there, their heights are there.
W' ve gotten the site certified by Sienens for
t hose turbine heights. So those changes are
t here.

I think I may have referenced earlier that
the new civil design plan includes a | andscape
pl an that was perfornmed by LandWrks for
screeni ng of the substation facility, which is
di fferent than what we had last tinme. And then
there's sone additional, kind of non-physical
conponents as well. But | think in ternms of
t he physi cal conponents, yes, those things are
| ocked in.

And the locations are the sane as the origi nal
pr oj ect ?

(Kenwort hy) For Turbines 1 through 9, yes.
Thank you. What happens if the Commttee does
not decide to take jurisdiction in this case?
WIIl you be proceeding with the Town?
(Kenworthy) | don't have a definitive answer
for that. | think these are -- you know, we've
been working hard on this project for a | ong
time. | think we have -- we believe that we

have addressed the concerns that this Commttee
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identified the first tinme around. So we hope
we have an opportunity to be heard here. |
think if for sone reason the Commttee does not
decide to take jurisdiction, we'll have to
evaluate at that tinme what our options are and
make a deci sion then about what the best course

of action wll be.

Q Thank you. That's all | have for now.

CHAI RMVAN HONI GBERG. Do ot her
menbers of the Comm ttee have questions? Yes,
Director Mizzey.

| NTERROGATORI ES BY DI R MJZZEY:

Q | have a question for each of you, begi nning

with M. Kenwort hy.

You just nentioned that there's sone
non- physi cal aspects to the Project that may be
different with a potential new filing. Could

you descri be what those woul d be?

A (Kenworthy) Sure. | nentioned a couple of them

in passing. But | guess |I'd group theminto a

coupl e of categories: The ones that pertain to
aesthetics and then those that don't. So |

t hi nk part of what we sought to address in our

new application with respect to changes to the

Project to deal wth aesthetic concerns were
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bot h physi cal and non-physical. The physical
changes we've described in an effort to reduce
aesthetic inpacts, and then we've kind of
increased mtigation on the mitigation side.
So those elenents include, | guess just to kind
of categorize themall, because these were not
part of what the Commttee had in front of them
when they ruled in the 2012 docket in February
of 2013, but the agreenent with the Town of
Antrim for funds to enhance the kind of
recreational and aesthetic experience around
Gregg Lake; the additional 100 acres of
conservation |land on the ridgeline which now
preserves 100 percent of the Project ridgeline.
This was sonething that we heard in M.
Vissering' s testinony in 2012 was i nportant,
t hat 100 percent of the Project ridgeline be
addressed by conservation. W were able to
accommodat e that by adding two new easenents
fromwhen we originally filed in January 2012.
So we now have 100 percent of the ridgeline
per manently conserved; so that's 908 acres.

We al so added a -- we entered into an
agreenent, a |l and conservation fundi ng

agreenent wth the New Engl and Forestry
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Foundati on, where Antrim Wnd has commtted to
fund $100, 000 to NEFF. That would be used for
acqui ring additional conservation |ands in
Sout hern New Hanpshire. That agreenent we w |
be providing together with our application. It
essentially sets forth the terns. But anobng
them are the requirenent that we would fund
that paynent within, | believe, 30 days of
operations and that they would be allowed to
use themeither co-mngled with other funds or
on their own to acquire new conservati on | ands
whi ch woul d need to be permanent, would need to
extingui sh all devel opnent rights, but would
all ow for sustainable forestry noving forward,
and would prioritize |ands with additi onal
aesthetic and recreational values in the
general vicinity of the Project. So that NEFF
| and conservation fundi ng agreenent i s another
one.

We have entered into a recent schol arship
fundi ng agreenment with the Town of Antrim as
well. | don't think that's sonething that
we're considering as mtigation for aesthetic
I mpacts, but it's sonething new that we'll|l be

presenting in this Application, where the
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A

Project will fund a $5000-a-year contribution
to the Antrim Schol arship Commttee.

G her non-physi cal changes to the
Application are going to be nore things |ike I
menti oned. We have new ownership in the
Project. That will be described in the
Application as it relates to the Applicant's
financial, technical, managerial capability.
The new turbi ne manufacturer has sone physi cal
and sone non-physi cal conponents that are
related to it. | think that captures nost of
t hem
Ckay. Thank you.

(Kenwort hy) Thank you.

And a question on the visual analysis product
that we just have started to take a | ook at.
One of the final steps in your nethodology is
to determ ne the effect on the viewer from
sensitive scenic resources. And wthin that,
with ny quick read, it seens |like there are
four criteria.

(Raphael ) Yes.

Activities, extent of view, duration of view
and renot eness.

(Raphael ) Correct.
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Coul d you expl ain why you picked those to apply
to scenic or cultural resources?

(Raphael ) Agai n, those types of considerations
are plugged in to several other evaluation
structures for wind energy. Again, nost
notably, the Maine Wnd Energy Act asks for the
extent of the view, duration of the view, even
I ncl udes | anguage such as "willingness to
return” and "use of resource
post-construction.” So, trying to understand
what the actual effect wll be on the typical
user is achieved by taking those kinds of

anal ytical steps.

My question in particular is this concept of

r enot eness.

(Raphael ) Yes.

Because certainly there are many parts of Maine
wher e renoteness woul d be a very obvi ous,

I mportant part of the | andscape. W're in

Sout hern New Hanpshire with this project.
(Raphael ) Right.

Did you find that to be sonething that you
needed to, say, tweak, given expectations of
public use of sone of the properties within the

10-m |l e area of potential effect?
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(Raphael ) You know, certainly what woul d be
considered renote in Sout hern New Hanpshire

m ght be slightly different fromwhat would be
considered renote in Maine, as you point out.
So that's sonewhat what | was alluding to as
well in sort of the overall eval uation process
Is those types of considerations in the Project
context: \WWhat does the region | ook |ike? Does
the region in fact have, you know, renote
experience? Wll, there are a couple pl aces

t hat m ght be consi dered nore renote than
others and | ess encunbered by, you know, hunman
I nteraction or hunan inpact, even in Southern
New Hanpshire. | think, you know, one or two
pl aces where that m ght be the case. Wuld
they be as far froma road or as truly renote,
you know, as they m ght be in a northern M ne
situation? No. So | think, you know, we m ght
eval uate renoteness. And again, there's sone
di scussi on of how we do that in that section,
you know, based on a nunber of factors that go
into that relative renoteness. Simlar to, you
know, scarcity and uni queness, you know, a pond
li ke WIllard m ght be unique in sone other part

of the world, but in New Hanpshire there are
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many ponds that are simlar in size and affect
to WIllard Pond, that have a boat |aunch on
them and are in conserved properties or
wildlife sanctuaries. So there is a
determ nati on of the context that does have an
i nfl uence on the anal ysis.

Q Thank you.

CHAI RVAN HONI GBERG. Are there

other Conmttee nenbers with questions?
M. Scott.

| NTERROGATORI ES BY CMSR. SCOITT:

Q Thank you. M. Kenworthy, we tal ked a nonent

ago about a potential application. You

indicated, if | renenber correctly, that it was
basically done, or alnbost done. [If we were as
a Commttee to grant -- take jurisdiction, can

you give ne a rough tinme frame when we could
expect to see an application?

A (Kenworthy) Sure. | think it's wthin a couple
weeks. | nean, | think the earliest possible
could be end of this week, frankly. W're
basically just dotting Is and crossing Ts. So
| think it's about printing it and producing it
and getting it delivered. But if this process

were to conclude this week, | think we woul d be
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prepared, you know, within a couple weeks
certainly to file a conplete application.

Q Slightly different circunstances. |If ny menory
serves, when we originally took jurisdiction,
we did not have an application in front of us
either at that point, and we put a tine frane.
So we took jurisdiction as long as the
Application was received by X point. Does that
sound famliar?

A (Kenworthy) Yes, it does.

Q Thank you.

CHAI RVAN HONI GBERG  Any ot her
questions from Commttee nmenbers? Attorney
| acopi no.

| NTERROGATORI ES BY ATTORNEY | ACOPI NO

Q Thank you. First, one thing I want to clear
up, M. Kenworthy. You nentioned when you were
tal ki ng about the road w dths that they were
going to be 16 feet wwde up until the -- |
don't know if it's Turbine 1 or -- but the
first turbine?

A. (Kenwort hy) Ri ght.

Q I's that even during construction, or is that --
don't cranes have to go up that initial part of

the road as wel |l ?
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(Kenworthy) No, they'll be delivered by truck.
They' |l actually be delivered by truck to
Turbine 9, where it will be assenbled and w ||
crawl back to Turbine 1 and be di sassenbl ed.
Ckay. M. Raphael, you indicated during your
testinony today that the rotor -- the visual

I mpact of the rotors on the turbines tend to be
dimnished in relationship to the bal ance of

t he structure of the tower.

(Raphael ) Yes.

And | think that M. Bl ock al nost asked you the
question | wanted to ask, so |I'mgoing to ask.
We hear in these hearings a | ot that novenent
Is what attracts the eye. And | guess | just
want to give you an opportunity to address the
fact that with Turbine 9, as proposed in this
new configuration, will the rotor nopvenent
above the tree line be seen fromthe WIllard
Pond area?

(Raphael) From portions of WIllard Pond, yes.
And what is your opinion as to what the effect
on the viewer would be fromthat?

(Raphael ) You know, having seen the vari ous
simlar circunstances with built projects,

I ncludi ng Lenpster fromthe water, there's no
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question. | wll not deny the fact that a
novi ng object, as M. Block inferred, does draw
the eye, will attract the attention. But I

t hi nk any object above the tree line will tend
to draw the user's eye. You know, there's no

di sguising a wind turbine certainly in that

ci rcunst ance.

What | found, interestingly enough, and
actually, it was a surprise to ne as wel |,
because |1've taken the tine to eval uate
projects after construction, whether |'ve been
hi king or paddling or the like, and if you're
out on a pond and you're paddling, for exanple,
yes, your eye will be drawn to a noving object.
But there are lots of other things that are
nmovi ng around you, nost notably the water. And
once you understand that those are there, that
there's a turbine or turbines that are noving
Iin the di stance, and dependi ng on the w nd, you
know, those turbines are not noving, you know,
crazily fast, they're noving in a very
systematic, sort of neasured nmanner, you get
used to them and they begin to becone part of
the overall whole. And in fact, as with the

turbi nes thensel ves, the task -- or the
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activity at hand often wll supplant your focus
on those turbines. So, like if you' re paddling
on Wllard Pond, you can't paddle -- | don't

know i f you're a paddl er or not, but maybe you
woul d concur with this: You can't paddle for
great distances wth your eye fixed on one

el enent. You know, your eye's drawn to the

I mredi ate water, to the shoreline, to other
things. So the effect of that noving el enent
in the | andscape begins to dimnish with that
experience and with tinme in the resource.

I guess what | hear you saying is that people
who use WIllard Pond will get used to this
novenent .

(Raphael ) I think, you know, there's sone
peopl e who will never get used to that
nmovenent. And ny finding also is that, if you
under stand wi nd energy, and perhaps you
under st and why we are desi gning and buil di ng
W nd energy projects, you wll tend to have a
nmor e benign view and a | ess di sturbing
sensibility fromseeing it.

| understand the psychology issues. But I'm
just trying to talk fromyour perspective,

bei ng sonmebody who does a visual assessnent,

85

{ SEC 2014- 05} [Day 1/ AFTERNOON SESSI ON ONLY] {07- 06- 15}




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © 0O N o o0 M W N Rk O

86

what's the inpact on the viewer. And | guess

you li ke to use paddling. Wat if you're bird

wat chi ng?
(Raphael) Well, | nean, it depends where you're
bi rd wat ching, | guess.

Fromthe WIllard Pond area. So you're | ooking
for hawks.

(Raphael) Okay. Well, one of the places | did
that was at the end of WIllard Pond, near to
where the | oons were nesting. And, you know,
there certainly was bird life. And | was able
to appreciate that and observe that in a nmanner
t hat woul d never have involved a view of the
wi nd turbines. So there are plenty of pl aces
on that pond if you're bird watcher and don't
want to be distracted by a turbine or seeing a
t urbi ne where you can have that same

experi ence.

So the answer, then, is you can nove.

(Raphael ) You can nove.

But I want to go back to your question a
nonment ago. Yes, | think people do get used to
it. And | heard that several tines with regard
to Lenpster. | visited Lenpster and the state

park, and | asked the state park ranger. |
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said, "Do people, you know, nmake nention of the
project, or are they concerned? Do you have
peopl e cone and make comrent s?"

And she said, "No, we don't get any
comment s because people are used to it."
You' ve read the decision from 2012; correct?
(Raphael ) Sonetinme ago now, yes.
In that decision, one of the things that the
Subcommittee at the tinme indicated was that the
rel ati onshi p between the size of the towers and
the elevation of the ridgeline, at least to the
Conmttee at that time, appeared to be out of
scale; is that correct?
(Raphael ) Yes.
In the present configuration of the Project,
you have di m ni shed the hei ght of sone of --
well, of the eight turbines, |eaving No. 9 out
of the scenario for the tine being. WIIl those
turbines still be 25 to 35 percent of the
overall elevation?
(Raphael) It varies with the turbine. W
actually did an analysis of that and the scale
rel ati onship of those turbines to WIllard Pond,
and the viewpoint fromWIIlard Pond is very

simlar to the sane relationship you see in
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Lenpster. So there's no --

| guess that's not ny question.

(Raphael ) Yeah.

My question was: It's still between 25 and

35 percent as found by the Subcomm ttee that
heard the original Application?

(Raphael ) Forgive ne. Twenty-five to

35 percent?

O the elevation. At Page 50 of the

original -- I"msorry -- Page 49, | guess it is
of the original decision, the Subcommttee laid
out the elevation of each wi nd turbine and then
determned that it didn't do it for each, but
said overall these turbines wll be between

25 percent and 35 percent of the el evati on of

t he ridgeline.

And | guess ny question is: Wth this
change you're proposing, is that fact still
true, at least for Turbines 1 through 8?
(Raphael) It very well nay be. Again,
depending -- is this fromWIIlard Pond that
t hat anal ysis was nade?

No, this is just an analysis, as | understand
it, about the size of the turbines, height of

the turbines, conpared to the el evation of the
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ri dgeli ne where they're | ocat ed.

(Raphael ) That sounds still valid.

M. Kenworthy, you've talked a little bit about
a change in sone of the financi al
circunstances. |'msure you recall that the
Commttee did not really reach a concl usi on one
way or another in the prior project wth
respect to financials. |Is there a PPA at this
point in time?

(Kenwort hy) No.

You did nention new ownership. | assune that
affects the financing of the Project, which was
a concern to the Commttee last tine. Can you
pl ease give us nore detail on what that

i nvol ves?

(Kenworthy) Sure. So in 2012, Antrim Wnd
Energy was a project LLC that was owned by
Eol i an Renewabl e Energy and Westerly W nd.
Westerly at the time was a portfolio conpany of
U S. Renewabl es G oup. Westerly sold their
menbership interest to Eolian in 2014. And
earlier this year, after about a year of work
together, prior to entering into a definitive
agreenent, we sold a controlling nmenbership

interest in the Project to Wal den G een Energy,
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which is a privately held, gl obal devel opnent
firmout of New York. Walden is, in turn,
backed by RWE, which we get into nore detail in
our application. But the principal investnment
armof RWE is a Gernan utility conpany, one of

Europe's top five electricity and gas

utilities.
And w Il the business nodel for the Project --
if you get to file an application, will the

busi ness nodel you're going to present be
dependent upon a Power Purchase Agreenent?
(Kenworthy) Certainly we woul d expect that the
Project will require either a PPA or sone ot her
formof revenue certainty, |like a hedge as we
di scussed last tine, in order to enabl e debt
financing to cone in for the Project. | think
what the Application will showis that we have
financial backing for the Project equity, and
we have clearly denonstrated |letters of

I nterest fromcomercial banks to provide the

debt for the Project.

But, yes, | think it is our expectation
that the Project will require sone form of
revenue certainty, |ike a PPA

| guess the ultimate question with respect to
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the financial managenent portion of the
Application is howis it strong -- | assune
you're saying you're stronger this time around
financially. AmIl correct in that?
(Kenworthy) Yes, | believe so.

How? Is it sinply by the new equity?
(Kenwort hy) New equity.

And that equity is richer, so to speak.
(Kenworthy) Yes. And U S. Renewabl es G oup was
never stating they would put the construction
equity into the Project. They were providing
devel opnent equity, and then the managenent

t eam woul d have sought to raise tax equity
and/ or debt as necessary.

And that's changed now.

(Kenworthy) Right. Exactly. W have a
different circunstance with a financial backer
who has the equity available for the Project,
obvi ously subject to all the conditions
precedent that are necessary for releasing all
that equity and debt into the Project.

Al'l right. Nobody's asked this question, but
I'"mgoing to ask it, and I'mjust going to ask
It generally because -- and | hope you'll be

honest with us, in ternms of you' ve cone here
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and told us, okay, we now have nade t hese
changes, and we want -- obviously, you nust
consider it to be a better project, one that is
nore apt to get approval fromthe Conmittee.
That nmust be why you're here.

Is there anything that changed for the
worse? And when | say that, | nean in terns of
the considerations that the Site Eval uation
Commi tt ee has: Your financial, technical,
manageri al experience; whether there will be an
undue i npact on the regional devel opnment;
whet her there's unreasonabl e adverse i npacts on
aesthetic, historic sites, air and water
quality, natural environnent or public health
and safety.

(Kenworthy) No, | don't think so. | think
really, all of the inpacts associated with the
Proj ect have been reduced, and | think that the
benefits have only increased. | think we've
been able to find a sonewhat snaller, and in
the Turbine 9 case, |ower and quieter turbine
that is manufactured by one of the top turbine
manuf acturers and ki nd of industrial
conglonerates in the world, who wll provide

service and mai ntenance for this facility for
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us with a great degree of conpetence and
experience. W have added additi onal
mtigation to the Project, additional benefits
fromthe Project. Even though we've elim nated
10 percent of the turbines, we haven't |ost a
correspondi ng 10 percent of generation. These

turbines are rated at 3.2 negawatts i nstead of

3.0 negawatts. We'll be able to take advant age
of that. So, no, | don't think anything has
gotten worse. | think this is inprovenents.

Q Thank you.
CHAI RVAN HONI GBERG  Any ot her
questions fromthis end of the roonf
(No verbal response)
CHAI RVAN HONI GBERG M. Scott.
| NTERROGATORI ES BY CMSR. SCOIT:

Q Quickly followi ng up on Attorney |acopino's
questioning line just now, how about the
production tax credit federally? Has that
changed the dynamc at all conpared to your
earlier subm ssion?

A. (Kenwort hy) You know, interestingly, | think we
were in a simlar position at that tinme with
the production tax credit. So, no, | don't

think it really changes our position. It's an
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i ncentive that, if available, we wll take
advantage of, and if not avail able, we believe
the Project can ultimately be built, you know,
in any event. And | think we'll get into nore
details about kind of our views as to how that
works in our application. But, you know,
again, we were in a simlar type of position
the last tine we filed, in terns of being
around a certain period for the PTC work.
There agai n, now, rather than specul ate about
whet her we think it will be around or not, |
would just say if it's there, we woul d take
advantage of it, and if it's not, we would
build the Project another way.
Thank you.

CHAI RVAN HONI GBERG M.
Needl eman, do you have questions for your
W t nesses?

MR. NEEDLEMAN: No redirect.

CHAl RVAN HONI GBERG Al l right.

I think you gentlenen are done. Thank you very

much.
MR. KENWORTHY: Thank you.
CHAl RVAN HONI GBERG.  This wi ||

a good chance for a break. Wen we cone back

be
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we'll be picking up with the Town's w t nesses.
So we'll take 15 m nutes, cone back at ten after
t hr ee.

(Wher eupon a recess was taken at 2:51
p. m and the hearing resuned at 3:12
p. m)
CHAl RVAN HONI GBERG Al l right.
We are back. M. Richardson, | believe these
are your W tnesses.
MR. RI CHARDSON: Yes. Thank you,
M . Chai r man.
CHAI RVAN HONI GBERG  Woul d you
li ke to have them sworn in?
MR. RI CHARDSON: Pl ease.
( WHEREUPQN, CHRI STOPHER CONDQON, GORDON
WEBBER, JOHN ROBERTSON AND M CHAEL GENEST
were duly sworn and cautioned by the
Court Reporter.)
DI RECT EXAM NATI ON
BY MR Rl CHARDSON:
Q Good afternoon. Please, each of you, state
your nanes and your positions for the record.
A (Condon) Chris Condon, Antrim Pl anning Board
Chai r man.

A (Webber) Gordon Webber, Antrim Board of
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Sel ect men Chair.

(Robertson) John Robertson, Antrim Sel ect man.
(Genest) M ke Genest, Antrim Sel ect nan.

M. Condon, I'Il start with you since you're
cl osest. Do you have a docunent that is your
testinony in front of you?

(Condon) Yes, | do.

And we just premarked that as Antrim Exhibit 2.
I's that your testinony in this proceedi ng?
(Condon) Yes, it is.

And is that true and accurate to the best of
your know edge and belief?

(Condon) Yes, it is.

Are there any changes or updates to your
testi nony?

(Condon) No.

And do you adopt that as your testinmony in this
pr oceedi ng?

(Condon) Yes.

And M. Wbber, Chairman Wbber, sane
questions. Do you have a docunent that is
mar ked Antrim Exhibit 1 in front of you?
(Webber) 1 do.

And what is that?

(Webber) The testinony for the Town of Antrim
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Board of Sel ect nen.

And do each of you adopt that as your testinony
in this proceeding? Each of the sel ectnen.
Excuse ne.

(Webber) 1 do.

(Robertson) | do.

(Genest) | do.

And to each of you again, are there any changes
or updates that are required for your

t esti nony?

(Webber) There are not.

( Robertson) No.

(Genest) No.

And you adopt this as your testinony in this

pr oceedi ng?

(Webber) Yes.

Thank you.

CHAI RVAN HONI GBERG  So, for
cross-exam nation, we're going to do a sim|lar
order. W're going to, | guess -- nake sure we
get this right. W're going to start with
Antrim Wnd, then Harris Center, WndActi on,
Audubon, the abutting | andowners, then the
non-abutti ng | andowners and t hen Counsel for the

Public. In terns of scheduling, let's target
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4:15. Wien we get to a breaking point at or
around 4:15, up until about 4:30, then we'l]l
break for the day and cone back tonorrow.

So, who's going to be
questioning. M. Needl enman?

MR. NEEDLEMAN: Sure, | can speak
on behalf of AntrimWnd. Thank you. W have
no questions of this panel.

CHAI RVAN HONI GBERG M. Newsom

MR. NEWSOM  No questi ons.

CHAI RVAN HONI GBERG Ms. Linowes.

MS. LI NOVWES: Thank you, M.
Chairman. | have two exhibits that | would |ike
to use today.

(Exhibits WA 2 and WA 3 narked for
identification.)
CROSS- EXAM NATI ON

BY M5. LI NOVES:

Q Good afternoon. | wanted to start first by
under standi ng the Town of Antrinis gover nnment
and what you have in terns of |and use
regul ati ons.

The Applicant, or AntrimWnd, and the
Town, both of you, have stated you don't really

have the technical ability or perhaps the
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necessary ordi nances in place to get this
project reviewed at the town level. So I would
li ke to just ask you quick questions and get a
"Yes" or "No" answer.

Ckay. First one is, do you have a board
of sel ect nen?
(Webber) Yes.
Do you have an el ected pl anni ng board?
(Condon) Yes.
Do you have a conservation conm ssi on?
(Webber) yes.
Do you have a zoni ng board of adjustnent?
(Webber) Yes.
Do you have site plan revi ew?
(Condon) Yes.
Do you have a zoni ng ordi nance?
(Condon) Yes.
And your zoni ng ordi nance does have a snal |
W nd provision?
(Condon) A small w nd provision, yes.
And do you have a master plan?
(Condon) Yes.
And the information | have -- and pl ease
correct ne -- | have that the Master Plan is

current as of June 2010. Has it been updated
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since that tine?

(Condon) No. W're in the process.
And is there anything else --
(Condon) No.

-- that I mght be mssing? Ckay.

So in the other question I had for you
wWth regard to that, earlier today |'d asked
M. Kenworthy if he was aware that planning
boards are by statute under fairly strict
schedul es for approving applications that cone
before them Are you aware of that?

(Condon) Yes.

Ckay. So you're not -- if | were to go down
the list, once an application has been received
by the Planning Board for site plan review and
accepted by the Pl anning Board as conpl ete,
you're aware that you have to act on that

W thin 65 days?

(Condon) Yes.

And you're aware that you could ask for a
30-day extension fromthe Board of Sel ectmen?
(Condon) Yes.

And having not acted on that -- or if you
failed to act wwthin that 30-day period, wthin

40 days the Board of Selectnen could certify
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that application as approved?
(Condon) Yes.
You're aware of that. Ckay.

So when | added the nunbers -- when
added up the dates, including the tine that the
Applicant has to get an application to the
Pl anni ng Board, we're | ooking at about -- we're
| ooki ng at 150 days --
(Condon) Yes.
-- fromstart to finish. Gkay. So that does
not surprise you at all.
(Condon) No.
Ckay. Now, do you know how nmany tines wthin,
say, the |l ast year, or maybe two years, that
the Town of Antrim s Zoni ng Board of Adjustnent
has been asked to approve a vari ance?
(Condon) Not off the top of ny head, except for
t he nost recent one for a cell tower. But
that's the only one |I'maware of, off the top
of ny head.
So it does happen?
(Condon) Yes.
The Zoni ng Board of Adjustnent --
Yes.

At least it knows how to go through the
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process; right?

(Condon) Yes.

How many tines in the course of a year have you

been through a site plan review?

(Condon) Dependi ng on the year, | nean, two,
three, four a year.

Ckay. And how often do you neet?

(Condon) Tw ce a nonth

Ckay. Now, | just wanted to nake sure the --
actually, Antrim Wnd has gone for a
subdi vi si on before the Pl anning Board as well;
correct?

(Condon) Yes.

When was that ?

(Condon) That was, | believe, in Novenber.
And that had to do with the substation?
(Condon) Presumably, yes.

But they didn't tell you?

(Webber) It was just a subdivision.

(M. Condon) It was just subdivision. | nean,
t here had been nention of it. But for the
pur poses of the subdivision, we didn't

really -- it wasn't relevant to what the use
was.

Ckay. So it was a fairly quick decision?

102
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(Condon) Yes.

Now, during the technical session, | had asked
M. Webber -- and | believe any one of you can
answer this -- but how many agreenents were in

pl ace between Antrim Wnd and the Town. And at
the tine, M. Wbber, you had stated the

pl anni ng -- excuse ne -- the PILOI agreenent,
the letter of intent for the conservation

|l ands -- and | believe that would be for the
hundred acres on the ridgeline -- the letter of
intent for $40,000 for visual inpacts at G egg
Lake and the operating agreenent; is that
correct?

(Webber) | believe so.

Are there any that |I'm m ssing?

(Webber) Did you nention the PILOT?

Yes.

(Webber) Ckay.

So the PILOT, the letter of intent for the 100
acres of conservation land, letter of intent of
$40, 000 and the visual inmpact at G egg Lake and
t he operati ng agreenent?

(Webber) | believe that's correct.

Ckay. And in the case of the letter of intent

for the conservation | ands, | believe you had
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sai d, but perhaps you could explain it better,
this was for the Town to act as the second
easenent hol der on that property, or the

first -- maybe the primry?

(Webber) | believe it's the primary.

Ckay. Now, and in those two cases, in terns of
the letter of intent with the conservation | and
and the letter of intent of $40, 000, does that
al so have to go before a town vote, or is the
Board of Selectnen in a position to authorize
bot h of those?

(Webber) We held public hearings and then voted
on it.

So they're in place?

(Webber) Yes.

Ckay. So you have spent a fair anpunt of tine
as a Board of Sel ectnen evaluating -- working
wth Antrim W nd.

(Webber) Whatever "a fair anount"™ neans, yes.
Over the last five years, six years?

(Webber) wWell, we've been dealing with them for
probably six years.

Ckay. So the first net tower was erected, |
think we said earlier, in Novenber of 2009; is

that correct?
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(Webber) That sounds about right.
Ckay. Ckay. So, also -- bear with ne for a
second.

Ckay. During the technical session, also,
I had asked you if any of the agreenents that
were signed between Antrim Wnd and t he Sel ect
board required you to publicly -- required the
Sel ect board to publicly support the Project,
and you said "Yes." |Is that correct?
(Webber) 1| believe -- 1'lIl have to check. It
could be the operating contract.
Yes, that is a copy of that operating agreenent
that's in front of you. That woul d be WA2.
(Genest) Yeah. Wien you say "publicly support

the Project,”" what do you nean? | nean, we're
signing the agreenents with them

Thank you for that question. That's how !l -- |
Wil read fromthe transcript. And perhaps
maybe that question is better answered by M.
Webber. What | had -- what the transcript
says, and this is on Page 223 -- and | could
bring this to you in a second -- "Do any of

t hese agreenents that have been signed between

the Board of Sel ectnen and AntrimWnd require

or encourage the Board of Selectnmen to publicly
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support the Project?"
And M. Webber said, "Yes."
| asked, "Can you tell me which one?"
He said, "I want to say the contract."
And | asked if that was a public docunent,
and he said "Yes." | believe he was referring
to the operating agreenent. Let ne bring this
transcript to you.
(Webber) Yup.
Ckay. So is that answer still "Yes"?
(Webber) 1t is.
Ckay. M. Wbber, what woul d happen if you
didn't support the Project, if you went agai nst
that? Do you know?
(Webber) No.
Have you asked your attorney? You don't have
to tell nme what he said. |I'mjust asking if
you asked your attorney.
(Webber) No.
Would it occur to you to not support the
Pr oj ect ?
(Webber) No.
And just so I'mclear on that, M. Wbber, are
you the ex officio nenber of the Board of

Sel ectnmen that sits on the Pl anni ng Board?
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(Webber) | am not anynore. | was until March
of this year. | was last year. M. Cenest is
NOW.

Ckay. So is M. Cenest also obligated -- it's

the entire Board of Selectnen that's obligated
to that conm tnent?

(Webber) Correct.

And is it your sense that that obligation nakes
it difficult for you to be inpartial while you
sit on the Planni ng Board?

(Webber) Who are you aski ng?

Well, since M. CGenest is sitting on the

Pl anni ng Board, |I'm asking him

(Genest) No.

You can be -- if you're obligated to publicly
support the Project, you can still be inparti al

about the Project?
(Genest) | can still ask questions that concern
me and concern the board.
Can you vote?
(CGenest) Yes.
Ckay.
CHAI RVAN HONI GBBERG. Can we go
off the record for just one second?

(Di scussion off the record)
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CHAI RVAN HONI GBERG. W can go
back on the record.
MS. LI NOAES: Thank you

BY Ms. LI NOAES:

Q Ckay. And then, just to conplete that |ine of
questions, M. Wbber, did you vote on the
Pl anni ng Board regardi ng anything pertaining to
the wi nd project?

A (Webber) Yes, | voted to support seeking
jurisdiction fromthe SEC

Q Now, one of the other points that has been nade
is clearly made in M. Condon's testinony, and
it's been nade, | believe, in your testinony.
| won't repeat verbatim But the concern is
t hat the Town does not have an ordi nance t hat
pertains to large wind. |s that true?

A (Condon) Yes.

Q And | had asked M. Kenworthy earlier today
if -- you know, 1'l|l preface it by saying, if
the Site Evaluation Commttee does not assert
jurisdiction, there is still an avenue for a
project to go through the approval process in
t he Town, regardl ess of whether or not there's
a wnd, a large w nd ordi nance?

A (Condon) Yes.
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Q And he had said at that tine that a coupl e of
vari ances nay be required in site plan review
Were you here when he stated that?

A (Condon) Yes, that sounds correct.

Q Ckay. And again we've established that you
have all of the nmechanisns in place: The CVA,

t he Pl anning Board, a process for those to
happen; correct?

A (Condon) Yes.

Q And when all is said and done, AntrimWnd w ||
get that project approved in 150 days, at | east
for site plan review, is that correct?

A (Condon) | guess that depends on how t hey woul d
actually send in that application. | don't
know i f each tower site, for exanple, would
need individual site plan review, in which
case, | think you' re tal ki ng about a nunber of
nmeeti ngs, because it certainly takes us a whole
nmeeting to go through one site plan review. So
you coul d i nagi ne potentially 10 neetings for
10 sites or 9, | guess, in this particular
case. | don't know if they would do that as
one or as a bunch of separate ones, because
they are separate sites.

Q Under the current statute governing the Site
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Eval uation Commttee, 365 days | believe is the
limt for the Commttee. So, certainly | onger
under the Committee.

A (Condon) Yes.

Q Ckay. Now, the other concern was that you did
not really have anyt hi ng governi ng noi se,
set backs or the kinds of issues that arise when
a wnd project is considered. |Is that -- so |
wanted to draw your attention to the operating
agreenent that was signed between Antrim W nd
and the Town. And this is WA2.

A (Condon) Ckay.

Q And | would li ke you to ook at, | believe it
is No. 11. This would be on Page 10 of 15.

(Wtness revi ews docunent.)

A. (Condon) | see that.

Q So you' ve established at | east an agreenent
wth AntrimWnd as to how to handl e noi se.
Wul d you agree with that, that there is a
noise limt?

A. (Condon) Well, there's an agreenent with the
Sel ect board. But that's not an ordi nance,
so... | nmean, | don't know if the Pl anning
Board is bound by that or not.

Q | understand that. But what |'msaying is that
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t he Town, at |east the Board of Sel ectnen, when
It negotiated this agreenent, established what
woul d be reasonabl e standards --

A (Condon) Yes.

Q -- for approving a project. So, under site
pl an review - -

MR. RI CHARDSON: (bj ecti on.
That's a m scharacterization of what the
agreenent says. It doesn't obligate the Town to
any standard for review by the Planni ng Board.
This, | believe, governs the Site Eval uation
Conmi tt ee process.

MS. LI NONES: Wwell, and
appreci ate that comment.

BY Ms. LI NOAES:

Q But the fact is this is a starting point that
t he Pl anni ng Board could use in the absence of
actually fixed zoning pertaining to siting a
wi nd project. |Is that not reasonabl e?

A (Condon) | suppose, except that really when it
conmes to site plan review, and | try to nake
this very clear at the start of our heari ngs,
is that we are pretty nmuch bound by our
ordi nances, and anything else is entirely

subj ective. And we try not to consider
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anything that is not in the ordi nances because
that just opens us up to appeals and | awsuits.

Q And | appreciate that. But the statute gives a
pl anni ng board a fair anount of |atitude, |
shoul d say --

MR. RI CHARDSON: (Objection. I'm
not aware of any statute. |I'd |like the wtness
to see one, if there is one.

MS. LI NOAES: Ckay.

CHAI RVAN HONI GBERG Ms. Linowes?

M5. LINOANES: Yes, | wll cite
t hat . It would be 674: 44. RSA 674: 44.

A (Condon) If you could read that?
Q | don't have it, but | can show you. But
could read fromit. But it does allowthe --

CHAI RVAN HONI GBERG Ms. Linowes,
rather than -- since it |ooks |ike you're going
totry to look it up on your phone, why don't
you focus on one thing at a tine.

MS. LI NOVES: Ckay.

CHAI RVAN HONI GBERG.  No, you can
do that, just --

MS. LI NONES: Actually, it
provides for -- the latitude |I'mtalking about,

the statute | ooks to provide for the safe and
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attractive devel opnent of change and guard
agai nst such conditions as woul d i nvol ve danger
or injury to the health, safety or prosperity.
MR RICHARDSON: And I'd like to
maybe clarify, now that we know which statute
we're referring to, why this |line of questioning
is | think | eading us nowhere. 677:44 is called
"Site Plan Review Regulations,” and it's the
state-enabling statute that says what the
regul ati ons have to say. |If the regulations
don't say it, then the lawis pretty clear --
and we cite it in our nmenorandum -- that the
board can't do it. In other words, it says the
site plan review regul ati ons which the Pl anni ng
Board adopts -- this is Section 2 -- say "nay."
When you go down to Section 3, there's specific
things that are required, and it says they
"shall." And 3A says, "provide the procedures
whi ch the board shall follow " 3B, "define the
pur pose of site plan review." And 3C, and this
is critical, "specify the general standards and
requi rements."” So, under New Hanpshire | aw --
and i f you ask, any nunicipal attorney wll tell
you this -- you have to put your standards in

your rules; otherw se, you don't have standards.
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And you can't apply standards that you don't
have.

MS. LINONES: Ckay. Thank you
for that.

MS. MALONEY: Can we find out if
the w tnesses can answer the question? Because
| sort of feel like we're in the mddle of a
question and then we got testinony from counsel,
and it influences their answer. And | just want
to know their awareness of their own | aws and
authority.

MR. RICHARDSON: And | believe
the witness already answered that he could only
follow those rules or they'd get sued.

MS. LINOMES: You did say --

CHAI RVAN HONI GBERG Hang on, Ms.
Li nowes. Rather than argue with M. R chardson
t hrough his w tnesses, ask them questions about
what they know. That m ght hel p.

MS. LI NONES: Thank you.

BY MS. LI NOAES:

Q

A
Q

So you do have site plan review, however;
correct?
(Condon) Yes.

And you have -- do you know what the purpose of
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site plan review is?

(Condon) | nean, the purpose of site plan
reviewis to ensure that projects comng into
t he town adhere to the ordi nances that we've
passed concerning zoning, siting and so on.
And presunmably you have sone guidelines in
there as to setbacks?

(Condon) Yes.

And do you have -- does it al so state sonewhere
i n the purpose of your site plan review

sonet hing having to do with "provide for the
safe and attracti ve devel opnent or change and
general" -- excuse ne -- "guard agai nst such
conditions as wll invoke danger or injury to
heal t h, safety and prosperity"? |Is there
sonmet hing in your --

(Condon) O f the top of ny head, | couldn't
tell you without | ooking at the regul ati ons.
Woul d that be typical, though, for your

regul ations, to have a purpose in there and an
expl anation of its purpose?

(Condon) That woul d be typical.

So the main reason |I'm asking these questions
has to do wth understanding what Antrim has in

pl ace. You may not want to do the w nd
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project. You may prefer the State assert
jurisdiction. But you do have the mechani sns
to reviewthis project; isn't that true?
(Condon) W have -- yes.

Ckay. Thank you. You have also stated -- or
at least it was stated a nunber of tines that
there's support for the Project in the
community; is that correct?

(Condon) It's been indicated, yes.

And | would like to read fromthe -- this would
be the Commttee's Order when it di sapproved
the Project, and this is on Page 41. It's just
one sentence, bottom of the page. It says,
"Whil e the Applicant, the various boards and

ot her intervenors vehenently di sagree about how
the votes at town neetings should be
interpreted, it was clear to the Subcommttee
that those votes generally indicated that the

t ownspeopl e who voted generally supported the
devel opnent of the proposed facility.” 1Is that
your sense as well?

(Condon) Yes.

So they would -- so you have nechanisns in

pl ace. You have support wthin the conmunity.

You have the ability to assert -- have your own
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jurisdiction over this project; isn't that
true?

(Condon) W have the nechanisns in place. |
don't... ny concern in the site plan review
process, w thout a | arge-scale w nd ordi nance,
iIs that anything we do is going to open us up
to appeals and | awsuits because we can't,

w thout any | evel of specificity, regul ate

t hose t hings.

And | think that's been stated nultiple tines,
that concern. | think M. Kenworthy raised it
as well; although, | think fromhis
perspective, it's nore about delay of the
Project. Fromyour perspective, it's not that?
(Condon) It's nore about the Town bei ng sued

and the expense and tine associated with that.

Now, you've also said that the Town doesn't
have the technical expertise to take on this
project. |Is that an accurate statenent, or is
t hat not the case?

(Condon) 1'd say that's an accurate statenent.
Now, are you aware that there is a statute --
let ne just get the site.

MS. LI NOWES: Excuse ne, M.
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BY MS. LI NOAES:

Q

There is a statute. This would be RSA 676: 4-V
t hat does allow the Planning Board to hire
experts for consultation at the expense of the
Appl i cant.

(Condon) 1'Ill take that as given, yes.

So you have not taken advantage of that
opportunity.

(Condon) We do use a consultant for various

t hi ngs.

You do?

(Condon) Yes.

Ckay. Paid for by the Applicant, but under
your control ?

(Condon) No, we pay them

Ckay. So, is it part of the Application fees,
t hen, that you pay then?

(Condon) No, it's part of our budget.

They're not hired for the specific application.
They are --

(Condon) Yes.

So you do -- so you can -- you acknow edge t hat
you can hire soneone or soneones that could

assi st you through the process in reviewing it.

118
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(Condon) Yes.
Now, M. Condon, you had stated in your
testinony, this is one page, that the Pl anning
Board for the Town of Antrim does not have the
t echni cal expertise or resources to address a
project of this nagnitude, nor has a site plan
review | i st been updated to accommopdate it.
Now, that site plan review |list that
you're tal king about, that's really just an
adm ni strative checklist, isn't it?
(Condon) Yes.
Ckay. So it's not sonething that woul d take,
since you already have an operating agreenent
that identifies quite a few things, would not
take much to update it?
(Condon) Well, | don't know that. The site
pl an review |ist, depending on the sort of
proj ect proposed, if | recall properly, not
only goes through, for exanple, whether the
Application itself is conmplete, but whether
vari ous setback requirenments and ot her things
i n our ordi nances have al so been adhered to;
and if not, is there an exception or waiver
associated with it.

So, in regards to that statenent, there's

119
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nothing in there, in that checklist, that has
to do wth w nd enerqgy.

Ckay.

(Genest) I1'd like to add that the agreenent is
bet ween the Board of Selectnen and Antri m W nd,
not the Planning Board and AntrimWnd. |
think you're referring to the agreenent?
That's true. | amusing that as a guide for
produci ng the checkli st.

(Condon) W can't use that as a guide for the
checkl i st because it's not an ordi nance.

Just in ternms of identifying topics is what |I'm
sayi ng.

(Condon) It's not in the checklist, again.
Ckay. Now, when you tal k about all the del ays
and the | egal challenges that you' re concerned
about, is it your sense that -- | nean, how
many | awsuits have there been?

(Condon) | don't know the history prior to ny
bei ng on the Pl anni ng Board.

So, then, perhaps M. Wbber can answer this
question. |Is it your sense that those | awsuits
were frivol ous?

(Webber) | don't know if | would call them

"frivolous."” | guess that's for soneone el se
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to decide. W've had two |awsuits so far that
were in relation to the w nd project.

Q Can you explain what those were?

A (Webber) One was the ruling on the net tower,
and anot her one was neetings wth the Town and
AntrimWnd drafting the original PILOT
agr eenent .

Q Ckay. So when you say "rulings on the net

tower," you're saying there was a challenge to
ZBA or the Planni ng Board?

A (Webber) Yes, it was appeal ed, and the ZBA, you
know - -

A (Genest) Denied it.

A (Webber) -- denied the appeal, and then it was
taken to court.

Q Ckay. And then the other was a R ght-To- Know
case?

A (Webber) Yes.

Q And how was that rul ed?

A (Webber) The judge ruled that the Town
violated -- the Town foll owed counsel's advice.
But the judge ruled that Town counsel's advice
was wong and that the selectnen did not

know ngly violate it, but they in fact had. So

he voi ded the original PILOT.
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So the lawsuit -- okay. So lawsuit, in one
case there was residents presunably that had
objected to how the ZBA had -- the approval of
t he nmet tower?
(Webber) Correct.
And then in the second case it was concern that
the Sel ect board was hol di ng neetings in
viol ati on of the Ri ght-To-Know Law?
(Webber) Correct.
Ckay. So, because of those two cases, is your
concern that the future hol ds nothing but
lawsuits? |Is that...
(Webber) | didn't say that.
Ckay. Well, I know you didn't use those words.
But you did --

CHAI RVAN HONI GBERG Al l the

| awyers in the room chuckl ed, Ms. Linowes.

BY MS. LI NOAES:

Q

A
Q

You suggested that that's going to be a problem
in the future?

(Webber) It had that potential.

So it's a worry, but it's not -- you don't
really know.

(Webber) | don't really know.

Ckay. Now, has Antrim Wnd bothered to obtain
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a variance for the Project?

(Webber) No --

Has it --

(Webber) -- They haven't. | don't know if --
when you say if they "bothered to," | don't

know if that's really the appropriate phrase to
use.
I"msorry. |'mbeing very casual there.

Has Antrim Wnd submtted at any tine an
application to the Zoni ng Board of Adjustnent
for a variance, either a use variance or a
hei ght vari ance?

(Webber) No.

Has Antrim Wnd, at any point, submtted a site
pl an application for the Project before the

Pl anni ng Board?

(Condon) No.

MS. LINONES: |If you could bear
wth ne for one second, | think that covers ny
questions. And |I did not reference WA3. | was
going to, and | decided not to do that. Thank
you, M. Chairnan.

CVSR. HONI GBERG  Ckay. M.
Howe.

MR. HOAE: | have no questi ons.
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CHAI RMVAN HONI GBERG Ms.
Longgood, wel cone.

MS. LONGEOOD: Thank you.

CHAI RVAN HONI GBERG Do you have
any questions for these w tnesses?

MS. LONGEOOD: | have one.

CHAI RVAN HONI GBERG Do you have
a m crophone near you that is on?

V5. LONGGOOD: It is on now, |
bel i eve.

CROSS- EXAM NATI ON

BY M5, LONGEOOD:

Q

A

I*"mjust wanting clarification, if any one of
the witnesses up there can clarify.

Dd the Pl anning Board, in 2011, submt a
| arge-scal e wi nd ordi nance for the public to
vote on, or did they work on devel opi ng one of
t hose, to your know edge?

(Webber) 20117

(Condon) Yes. That's actually in Wnd Action
G oup's exhibit that is no | onger being used.
So the Pl anning Board, in 2011, felt they were
able to conme up with sone rules and regul ati ons
that would --

(Genest) They brought one forward to the Town,
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and it did not pass.
Q It did not pass. GCkay. Thank you.
CHAI RVAN HONI GBERG Is that it,
Ms. Longgood?
M5. LONGEOOD: That's it. Thank
you.
CHAI RVAN HONI GBERG I think
M. Block -- yes, M. Block. Do you have any
questions for these w tnesses?
MR. BLOCK: Yes, just a few
CROSS- EXAM NATI ON
BY MR BLOCK:

Q First of all, | don't renenber the details, but
ny recollection -- and | don't know i f anybody
recalls -- but there was a third | awsuit

agai nst the Town, and that one was brought by
Antrim Wnd. Does anybody recall that?

A (Webber) No. Could you refresh our nenory?

Q | do renenber -- unfortunately, off the top of
head, | don't renenber the details. | just
t hought I'd ask --

A. (Genest) | vaguely renenber sonething to that
effect back in 2011, because the two | awsuits
that cane were the conpl ete opposite of each

ot her --
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Q Exactly.

>

(Genest) -- which nade it kind of interesting.

Q Exactly. That nuch | renenber.

In 2011, there was a docket here in the
SEC for jurisdiction back when Antri m W nd
first cane to town asking the SEC to take
jurisdiction on what was originally a smaller
project. | believe at that tine the Antrim
Pl anni ng Board was actually advocating that the
SEC not take jurisdiction, and they were --
their position at that tinme, the Planning Board
said they did have -- they felt they had the
expertise to handle such a case if it cane
before the Town. Does anybody renenber that?

A (Genest) Yes, | do. | believe since then we've
gone through three ordi nances that have all
fail ed.

Q So, besides that, is there anything el se that
has changed? There was no ordi nance then. |Is
there anything that you can see has changed
since 2011 to lead the Planning Board now to
not believe that you could handle it?

A (Condon) | believe the nenbership of the board

has changed significantly over that tine.

Q There's a -- |l ooking at the Board of
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Selectnmen's prefiled testinony, on Page 4, the
very, very top, the Conclusion, "Significantly,
Antrim Wnd, LLC s project is not an all owed
use in the rural conservation district. It is,
t herefore, uncertain whether w nd energy
project would be allowed, even if it neets all
the Town's site plan requirenents, despite the
fact that a npjority of the town residents
support the Project.”

My question is: Is it your position,
therefore, that even before revi ewi ng any
details of a potential application, that you
feel that no natter what that application was,
you feel a project should automatically be
appr oved?

(Webber) Can you repeat that?

My question is: Even before -- it sounds to ne
| i ke even before review ng any project, which
at this point is hypothetical, came to the
town, it seens to nme that your question here

is -- maybe this would be -- maybe M ke woul d
be nore appropriate to answer this because he's
been around the tine this came up here.

But it seems to nme that this is inplying

that you feel that a project that cane to town
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nmust be approved, regardl ess of what the
details were.
(Genest) Let nme read that.
(Webber) 1'm not sure where you're getting
t hat ?
(Genest) Well, repeat what you were reading
from Page 47
(Wtness revi ews docunent.)
Page 4, the very top, starting at Line No. 1.
"Significantly, AntrimWnd, LLC s project is
not an allowed use in the rural conservation
district. It is, therefore, uncertain whether
w nd energy project would be allowed even if it
neets all of the town site plan requirenents.”
So the question | have is: Is there
sonmething -- | guess, rephrasing it, is there
sonet hi ng i nherently wong with the Town
actually turning down a project if it is
I nappropriate, or nust a project be approved?
(Webber) No, certainly not. But our site plan
requi rements are not suited for this project.
They don't address this type of project.
They're nore suited for, |like, a excavation pit
or a subdivision, sonething of that nature. So

we don't feel that the site plan requirenents
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are adequate to address a project like this.

But it is not -- is it out of the question that
a maj or project could cone to town, and the
Town would be able to find a way to deal wth
it?

(Genest) | guess anything s possible.

Ckay. Are you -- anybody up there, | guess.
Are any of you aware of any |aw, any New
Hanpshire | aw or regul ation that would require
a town to have a devel opnent -speci fi c ordi nance
to permt a project, a large project to be

hear d?

(Condon) No.

(Webber) No.

Ckay. Let nme go back to your prefiled

testi nony now on the bottom of Page 6, starting
on Line 18. Under the heading "Pronotion of
State and Local Renewable CGoals," "Both the
state and the Town of Antrimin its Master Plan
have adopted renewabl e energy goal s that

i ncl ude the constructi on of new energy
facilities. Review by the Commttee all ows for
consideration of the Town and the state
renewabl e energy goals to be considered. It is

not clear how t hese goals would be consi dered
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if the Project were reviewed outside of RSA
162-H."

So ny question is: Does our Master Pl an
specify that our goal for new energy must be
w nd?
(Webber) No.
Are there any other fornms that would be -- that
woul d hel p satisfy that goal ?
(Webber) 1 imagi ne there are.
(Genest) | believe it tal ks about "renewabl e"
in general. | don't have the docunent in front
of me. But | believe fromnmenory -- no, |I'm
tal ki ng about the Master Plan. Right? That's
what you're referring to; right?
Is the Town currently involved in a solar
pr oj ect ?
(Webber) We're | easing property that a private
entity is comng in and constructing a sol ar
farm So, to the extent we are involved in it,
we are | easing property, and then we don't have
anything else to do with it.
Is the Town benefiting fromthat?
(Webber) Yes.
I n what way?

(Webber) W're getting | ease paynents and

A
(s
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credits on electric rates.

Ckay. | have an article in The Ledger
Transcri pt that described this. And I believe
this went to a town vote to agree with it at
this year's town neeting; is that correct?
(Webber) Correct.

Ckay. And the article says that the array
woul d produce 492 kilowatts of energy annually.
The Town woul d be using the majority of that.
And that's a quote from M ke.

Doesn't that go a | ong way towards hel ping
the Town achieve its goal of renewabl e energy?
(Webber) It goes toward the goal.

Do we know how -- hypot hetical question: Does
anybody know how nany ot her towns have ot her
projects that are doing that?

(Webber) Actually quite a few now. |In the past

few years there's been a lot of them But I'm
not going to -- | can't run themthrough ny --
Ckay. | guess the question | have is why you

woul d state it's not clear how t hese goals
woul d be considered if the Project were

revi ewed outside of 162-H  Seens |ike we do --
are maki ng a good effort at achi eving those

goal s.
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The last -- no, two other things. One
other thing I want to ask about is part of this
new application is -- and | have the letter in
front of ne -- there was a proposal to donate
$40,000 to the town --

(Webber) Yes.

-- to assist at Gegg Lake. On the question |
have, the letter says, "The Board of Sel ectnen
are wlling to accept for the Town of Antrim
funds from Antrim W nd Energy of a one-tine
paynent of $40, 000 as accept abl e conpensati on
for the perceived visual inpacts to the G egg
Lake area."

I's there anybody there who can address how
you deci ded t hat $40,000 was accept abl e and
sufficient?

(Webber) As you know, the Town was already in
support of this project and was negoti ati ng
Wth AntrimWnd to further this project. So
when we were offered an additional $40, 000, we
t hought that was an acceptable offer.

Do you have any idea at this point of what
could be done with that anmount of npbney to
actually do sonething towards conpensating for

vi sual i npact?
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A (Webber) Well, | believe it's "perceived visual
impact” in the letter. |It's undeterm ned how
t hat noney will be spent at this point.

Q So you don't really know if that $40, 000 mi ght
make a difference or not. | understand it's
free noney, but --

A (Genest) Well, | think one of the things that
was di scussed was a kiosk |like they have up in
Lenpster to educate peopl e nore about w nd
ener gy.

Q And you think that woul d change the perception
of the visual inpact?

A (Webber) Well, we cane up with sone ot her
I deas, too. Inproving the boat |aunch, fixing
up the boat house --

A (Robertson) bath house.

A (Webber) -- the bath house. The picnic tables
and barbecue area are in poor shape. But we're
not limted to any of those. W threw out sone
ideas. But at this point we're not limted to
any of them

Q Ckay. The last thing is | would |ike to ask
you about the conservation easenment and the
letter of intent with the additional 100-acre

Bean property.
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(Webber) Yup.

Now, have the sel ectnen signed on that letter?
(CGenest) Letter of intent, | believe.

(Webber) The letter of intent, yes, but not the
easenent itself.

(Genest) | think during the public hearings --
| don't think. There was a petition presented
to the selectnen, and it requested that the
vote be for the actual taking of it or not
woul d be done at a town neeting.

That is correct. And as far as | know, it was
schedul ed for this past spring s town neeting.
Did it come up for a vote then?

(Genest) No.

(Webber) It did not. But | don't know that it
was schedul ed.

Vell, | knowit was tal ked about.

(Webber) It was tal ked about.

It'"s in the mnutes of the Sel ect board sayi ng
it would be brought up. But | don't renenber
seeing it on a warrant article. Do you know
what the status of that is now and what the

pl ans are?

(Genest) | would assune that if the SEC accepts

jurisdiction, and hypothetically if the Project
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was to nove forward, at that point we would
bring it to a town neeting vote. | think that
was ki nd of where we were headed. There wasn't
much sense in voting on it if the Project was
never goi ng to happen.
Thank you. No npbre questions.
CHAI RVAN HONI GBERG Ms. Mal oney.
MS. MALONEY: | really don't have
any questions. ©Ch, actually, just one.

CROSS- EXAM NATI ON

BY Ms. MALONEY:

Q

Steel Pond Hydro, that's located in Antrim
correct?

(Webber) Yes.

And that was |lying dormant for a | ot of years,
wasn't it?

(Webber) A few, yes.

And just this past year got re -- got a new
owner and started operating agai n?

(Webber) Yes.

Does the Town of Antrimbenefit fromthat at
al | ?

(Webber) It will. W are in the very early
stages of negotiating a PILOT agreenent wth

t hem
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Q So does that add to your renewabl e energy
portfolio?
A (Webber) Sure.
Q | don't have anything further
CHAI RVAN HONI GBERG Do nenbers
of the Commttee have questions for these
W t nesses? Comm ssi oner Scott.
CVBR. SCOTT: Thank you.
| NTERROGATORI ES BY CMSR. SCOITT:
Q I want to build upon a couple of the questions
that M. Block asked, | believe.

So, for the Planning Board nenbers. |
guess, M. Condon, maybe you can help ne
recollect. Again, | was here for the original
decision fromthe Conmttee to take
jurisdiction. And what | renenber at the tine
is the Board of Sel ectnen said pl ease take
jurisdiction, and the Planning Board -- and
here's what | need help with. M recollection
was the Pl anning Board said don't take
jurisdiction. Gve us sone tinmne. W'IlIl get
sone rules in place or an ordi nance in place
that we can address this with. Do you have any
recol l ection of that?

A (Condon) 1've only been a nenber of the
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Pl anni ng Board since 2013. But | believe
you're historically correct, yes.
Ckay. And again, naybe for the Board of
Sel ectmen, you could -- you' ve already touched
on this, but maybe you could help me a little
bit nore.

On your prefiled testinony on Page 5, on
Li ne 19, under the title of "Potential Benefits
That May Be Lost," you have a statenent, "If
t he SEC does not take jurisdiction, Antrim W nd
may be unable to obtain a use variance."” Can
you el aborate on that a little bit? Wuldn't
t hat be under the control of the Town itself
whet her that variance happens?
(Webber) wWell, it would be under the ZBA, which
is out of the control of the Board of
Sel ect nen.
So can you el aborate? |Is there a -- sois
there a general concern of how they would act?
I"mjust trying to understand the dynam c here.
(Webber) 1 don't know. | wouldn't want to
predi ct how any judicial board is going to
rul e.
Fair enough. Thank you.

CHAI RVAN HONI GBERG:. Do ot her
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menbers of the Subconm ttee have questions for
these wi tnesses? Yes, M. Wathersby.
MS. VWEATHERSBY: Just real qui ck.
| NTERROGATORI ES BY Ms. WEATHERSBY:

Q Is there any | arge-scal e wi nd ordi nance bei ng
wor ked on now by the Town?

A (Condon) No.

CHAI RVAN HONI GBERG  Any ot her
questions? Attorney |acopino.
MR. | ACOPI NO. Thank you.

| NTERROGATORI ES BY MR | ACOPI NO.

Q M. Condon, nobst of these questions are going
to be for you. 1'Il try to go very quickly.

I f sonebody applies for a variance in
Antrim and they or another party to their
request is dissatisfied and they take an
appeal , that appeal goes -- does it go directly
to the superior court?

A (Condon) | believe, and |'mnot entirely
famliar, | believe they send that appeal back
to the ZBA, and the ZBA will accept or reject
it. If they reject it, then | think they have
the option to then send it to superior court.

Q So you have a | ayer of appeal within your town

t hen.
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(Condon) Yes.

And then, if they or any party is dissatisfied
with the superior court decision, they of
course can appeal to the Suprene Court.

(Condon) Yes.

And does it work the sane way with the site
plan review in Antrin?

(Condon) | honestly don't know.

Ckay. So have you ever had sonebody appeal

your ruling on site plan review, at |east while
you' ve been in office?

(Condon) Not while I've been, no.

All right. Does your Planning Board have the
ability to defer an application? You nentioned
during your cross-exanination that it m ght

be -- | don't know, however nany turbines there
are -- mght be 10 individual site plans that
are submtted for review. Do you have anyt hi ng
Wi thin your regulations that permt you to
del ay when there are too many nmatters pendi ng
bef ore your board?

(Condon) Of the top of ny head, | don't know.
Ckay. And how about for a variance? Do you
know?

(Condon) A variance would be the ZBA, so |

139
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woul dn't be involved in that.

Q But you don't know if they have any ability --

>

(Condon) | don't.

Q And | guess any of you can answer this
question. Wat do your -- what does your
zoni ng ordi nance or your site plan review
regul ati ons say about who pays for the
consultant? Have you witten into your
ordi nance or your site plan review regul ation
the ability to bill the consultant's work to
t he Applicant?

A (Condon) Yes, we have.

Q Ckay. No further questions.

CHAI RVAN HONI GBERG  Director
Mizzey.

| NTERROGATORI ES BY DI R MJZZEY:

Q This is continuing the line of questioning and
di scussion on the site plan review process.
Wt hin your ordi nance, do you have a wai ver
process for applicants at the Planning Board to
use?

A (Condon) | believe so, yes. O at |east

i ndi vi dual regul ati ons can be waived. W

agreed to that.

Q Since your tinme on the board, do you have any
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exanpl es where that has happened?

A (Condon) Not off the top of ny head. |'m sure
it's come up, but | couldn't cite them from
menory.

Q Ckay. Thank you.

CHAI RVAN HONI GBERG  Any ot her
questions from nenbers of the Subcommttee?

(No verbal response)

CHAl RVAN HONI GBERG  Seei ng none,
Attorney Ri chardson, do you have any further
questions for your w tnesses?

MR. RI CHARDSON: Brief ones.

REDI RECT EXAM NATI ON

BY MR R CHARDSON:

Q M. Condon, you were asked about the 150- or
155-day period for review But to be clear,
what is the effect of the fact that -- well, is
AntrimWnd's facility an all owed use?

A (Condon) No, it is not.

Q So what does that nean the Planning Board is
required to do in the absence of a variance?

A. (Condon) That would be a full site plan review

Q But | nean, is a site plan review approvabl e
for a use that's not allowed by the zoni ng

ordi nance, do you know?
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(Condon) | don't know.
Wll, let's say sonmeone wanted to build a

cenent processing factory in the rural

conservation district. Could you approve that?
(Condon) No.
No.

(Condon) And it's not an approved use.

So now | want to show you a provision, and I
bel i eve this was discussed. | don't have
copies for an exhibit, so I'll just ask you to
read RSA 676:4-1(b). Could you read ne the

hi ghl i ghted provision there.

(Condon) Ckay. "The Pl anning Board shall
specify by regul ati on what constitutes a

conpl eted application sufficient to invoke
jurisdiction to obtain approval ."

Ckay. And am | correct in thinking that your
site plan review checklist natches the studies
that are required in your regul ati ons?
(Condon) Correct. Yes.

So you go through the checklist, and you check
off which of the studies required by rule is in
t he Application.

(Condon) Yes.

And what do your site plan regul ations require
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for evaluation of wildlife inpacts? Wat
studi es have to be in an application?
(Condon) W don't have them
What about noi se i npacts?
(Condon) W don't have any.
What about aesthetics?
(Condon) Not hi ng.
Ckay. So, could you refuse an application that
didn't have those studies in it?
(Condon) No.
And what standards do your regul ations contain
regardi ng each of those natters?
(Condon) Not hi ng.
So what would you do if one | andowner were to
recommend a standard of 40 dBA and anot her
recommend 307?
(Condon) Really, we couldn't rule on that
because it's not in our regulations, not in our
or di nances.
What are the front-yard setbacks under your
zoni ng ordi nance?

CHAI RVAN HONI GBERG M.
Ri chardson, you asked questions about that.

MR. RICHARDSON: | have setbacks

witten down. | believe it was M. Li nowes,
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based on where that is in ny notes. She was
aski ng about set backs.
BY MR, RI CHARDSON:

Q So what are your setbacks?

A (Condon) Of the top of ny head, honestly, I'd

have to | ook them up.

MS. LI NOWES: Excuse ne, M.

144

Chairman. | sinply referenced the fact that the

agreenent that was signed between the Board of
Sel ectnen and Antrim Wnd had not ed set backs,
noi se and other things. | did not get into

speci fics.

MR. RICHARDSON. And ny point is

that the --
CHAI RVAN HONI GBERG That' s al

right. The question's been asked and answer ed.

We' re good.
A (Condon) | know it varies by district.
BY MR Rl CHARDSON:

Q Ckay. But could you just give ne a typical

one? And I'msorry. | forgot what your answer
was.

A (Condon) For exanple: | think in sone areas
it's 25 feet. | think it is less in, for

exanpl e, the | akefront district because the
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houses are very close together. | think it's
quite a bit |ess.

Q And to what do your setbacks apply? |Is that
for buildings, structures, or both?

A (Condon) For buil dings and structures, yes.

Q Has the Antrim Pl anni ng Board ever applied a
different structure w thout an agreenent from
t he | andowner ?

A (Condon) No.

Q I want to follow up, and | believe this was in

the Board of Sel ectnen's testinony about the

Town's renewabl e energy goals. But | guess

"Il ask this to you, M. Wbber. You've been

on the Planning Board before; right?

(Webber) 1 have.

How nmany years total ?

(Webber) Two. No, three. Three.

o >» O >

How does the Town's zoni ng ordi nance take into
account the benefits of a wind energy project?
Is there any way to bal ance the benefits wth
t he i npacts under the Town's ordi nance?

A (Webber) No.

Q Ckay. And M. Condon, would you agree with

t hat ?

A (Condon) Yes, | woul d agree.
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In fact, how are energy benefits addressed in
Antrim W nd's ordi nance?
(Condon) There is no Antrim W nd ordi nance.
l'"msorry. In the Antrim zoni ng ordi nance.
(Condon) It's not.
I'd like to ask this question that was not
asked on direct but cane up earlier in the
hearing. So I'lIl ask the question. |f people
want to object, 1'll ask the witnesses to wait
first.

CHAI RVAN HONI GBERG  They al

appreci ate the warning. Go ahead.

BY MR R CHARDSON:

Q

You heard testinony earlier today about whet her
Antrim W nd woul d nake the $40, 000 donati on and
whet her the Town could use that on anything it
want ed. Wat's your understandi ng of what the
requi rements are”?

CHAI RVAN HONI GBERG  You can
answer. Go ahead.
(Webber) Ckay. There are no stipulations as to
how t he noney woul d be spent.
But is it your understanding that a town
nmeeti ng has authori zed the Board of Sel ectnmen

to accept gifts up to a certain anount after a
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publ i c hearing?

A (Webber) Yes.

Q And is the Town obligated to spend those gifts
in accordance with their purposes?

A (Webber) Yes.

Q And 1'll refer you to RSA 31:19. |Is that the
statute you believe governs?

A (Webber) Yes.

Q Thank you. No further questions.

CHAI RVAN HONI GBERG Ms. Li nowes,
what can | do for you?

MS. LI NONES: M. Chairnman, |
just had one quick foll owup question that
related. Wuld that be okay?

CHAI RVAN HONI GBERG Pr obabl y
not. \What's the question?

MS. LINONES: The question is
Attorney R chardson is raising the issue of no
zoni ng standards for aesthetics, noise, et
cetera. And ny question is: Wy does there
have to be any ordi nance in order to reviewthe
Pr oj ect ?

CHAI RVAN HONI GBERG | think
that's a | egal question that the | awers w |

probably be witing up extensively. You
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probably will be as well.

MS. LI NOWES: Ckay. Thank you.

CHAI RVAN HONI GBERG Is there
anyt hi ng el se?

MR RICHARDSON: It's ny hope |
don't have to wite that again.

CHAl RVAN HONI GBERG Al l right.
Wt nesses, thank you for your testinony. You
can just stay where you are because we're pretty
nmuch going to be done at this point.

(Wher eupon the Wtness Panel was
excused.)

CHAl RVAN HONI GBERG W are at
4:20, so we're going to break nonentarily.
Let's go off the record for a few m nutes.

(Di scussion off the record)

CHAl RVAN HONI GBERG  So, let's go
back on the record. W w || adjourn now and
cone back for 9:00 tonorrow norning, and Ms.
Vissering will be testifying at that tine.
Thank you all very nuch.

(Wher eupon t he AFTERNOON SESSI ON was

adj ourned at 4:20 p.m)
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CERTI FI CATE

I, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public
of the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic
notes of these proceedi ngs taken at the
pl ace and on the date hereinbefore set
forth, to the best of ny skill and ability
under the conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the
action; and further, that I amnot a
relative or enpl oyee of any attorney or
counsel enployed in this case, nor am!|

financially interested in this action.

Susan J. Robidas, LCR/ RPR
Li censed Shorthand Court Reporter
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