
STATE OF NEW HAMPSHIRE 
SITE EVALUATION COMMITTEE 

Docket No. 2015-01 
__________________________________ 

) 
In re: ) 

SEA-3, INC.,    ) 
) 

Request for Exemption  ) 
__________________________________ ) 

MOTION OF COUNSEL FOR THE PUBLIC FOR LEAVE TO RETAIN  
SEBAGO TECHNICS AND FOR AN ORDER DIRECTING SEA-3, INC. TO 

BEAR THE COSTS THEREOF 

Counsel for the Public, by his attorneys, the Office of the Attorney General, 

hereby moves, pursuant to RSA 162-H:10, V, for leave to retain an expert consultant 

on safety matters and for an order directing Sea-3, Inc. (“Sea-3”), to bear the costs 

and fees of the Consultant and reimburse Counsel For the Public in an amount up to 

$45,000.  In support hereof, Counsel for the Public respectfully represents as follows: 

1. On January 8, 2015, Sea-3 filed its Request for Exemption with the

Committee seeking, pursuant to RSA 162-H:4, to exempt its proposal to expand its 

existing propane storage and shipment facility, from oversight and certification by the 

Committee.. 

2. On April 6, 2015, the Attorney General appointed the undersigned as

Counsel for the Public pursuant to RSA 162-H: 9. 

3. Pursuant to RSA 162-H: 10, V, Counsel for the Public may employ

such consultants as are necessary to further his duties under ch. 162-H.  Also pursuant 

to RSA 162-H:10, V, the cost of such consultants “shall be borne by the applicant in 

such amount as may be approved by the Committee.” 



4. Counsel for the Public wishes to retain Sebago Technics (“Sebago” or

the “Consultant”).  The Consultant will be paid up to $45,000 to conduct a study and 

prepare a report in advance of the prefiled testimony deadline concerning the safety of 

the facility and the railroad line, as well as the capabilities of emergency response 

services in the area.  See attached Proposal and resumes of Sebago staff, dated July 6, 

2015.  

5. A study of the facility’s safety, in addition to that of the railroad line is

necessary because under RSA 162-H:4, Counsel for the Public finds that it is 

necessary to demonstrate that there are aspects of the proposal and its impacts that 

will not be adequately covered by existing regulatory programs or oversight and that 

the Committee, and more importantly, the public, can assess those parameters more 

effectively in a certification proceeding. 

6. In addition, Counsel for the Public also believes that the independent

review of the submissions by Sea-3 and its consultants will be of significant value to 

the Committee in conducting an objective evaluation of this Project and putting Sea-

3’s submissions in perspective and provide necessary information concerning the 

safety of the Project and the need for certification in this case.  

7. Counsel for the Public has conferred with the other parties to the case.

Sea-3 did not assent.  The Cities of Portsmouth and Dover, and the Portsmouth 

Intervenors assented but requested that Sebago also be engaged to assess the 

emergency response capabilities of the local departments.  Counsel for the Public 

agrees and Sebago has included this work.   



Wherefore, Counsel for the Public prays that the Committee enter an order 

authorizing the employment of Sebago Technics as consultant pursuant to RSA 162-

H:10, V, and directing Sea-3 to bear the costs, as incurred monthly, up to a total of 

$45,000, and granting such other relief as may be just. 

Respectfully submitted this 6th day of July 2015. 

PETER C.L. ROTH 
COUNSEL FOR THE PUBLIC 

By his attorneys 

JOSEPH A. FOSTER 
ATTORNEY GENERAL 

_________________________ 
Peter C.L. Roth 
Senior Assistant Attorney General 
Environmental Protection Bureau  
33 Capitol Street 
Concord, New Hampshire 03301-6397 
Tel. (603) 271-3679 

Certificate of Service 

I, Peter C.L. Roth, do hereby certify that I caused the foregoing to be served 
upon each of the parties named in the Service List of this Docket. 

_________________________ 
Peter C.L. Roth 





  


 


 


 


 
July 6, 2015 
15238 
 
 
 
Mr. Peter C. L. Roth 
Senior Assistant Attorney General 
Environmental Protection Bureau 
33 Capital Street 
Concord, NH 03301-6397 
 
Revised Proposal for Railroad Safety Consulting associated with a proposed Sea 3, Inc. 
expansion to handle propane deliveries by rail in Newington, NH 
 
Dear Mr. Roth: 
 
Based on our recent phone conversations, Sebago Technics has prepared this scope of work 
and associated fee for consulting services to you and the Site Evaluation Committee in your 
consideration of Sea 3’s proposal to expand its existing propane storage and transloading 
facilities and to begin railroad deliveries of propane to  its waterfront terminal facility in 
Newington.  Our work is envisioned to include the following: 
 
Scope of Services: 
 


1) Prepare a description of rail segments used to transport product between Rockingham 
Junction and the Sea 3 Terminal.  This would include a review of the Federal Railroad 
Administration’s (FRA’s) accident records on reportable train accidents on these rail 
segments. 
 


2) Inspect the existing track facilities within the Sea 3 Terminal and review past records of 
inspection and maintenance of those facilities.   
 


3) Review Hazardous Materials Programs and Procedures at both the Sea 3 Terminal and 
Pan Am as they relate proposed deliveries to the Sea 3 Terminal from Rockingham 
Junction.  This effort will include the following:  
 
Registration.  49 CFR § 107.601 applies to any person who offers or transports certain 
types and quantities of Hazardous Materials.  There are some exceptions found in § 
107.606. 
 
Shipping Papers.  Shipping papers comply with the regulations (49 CFR Part 172, Subpart 
C.  See also 49 CFR §§ 171.12 and 171.22 (for shipments from Canada and Mexico and 
other international locations)). 
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Bills of Lading.  Paper or electronic documents created by persons offering Hazardous 
Materials for transportation, containing information required by Subpart C of 49 CFR 
Part 172 and Section 174.24. 
 
Waybills.  Carrier-created documents reflecting the information received from the 
shipper or other carriers. 
 
Classification.  Materials are properly classified (the applicable classification Section in 
49 CFR Part 173). 
 
Packagings: 
 
     *Packages of Hazardous Materials are marked as required (49 CFR Part 172,  
 Subpart D). 
 
     *Packages are labeled or placarded as required (49 CFR Part 172, Subparts E or F). 
 
     *Packages are filled to the correct outages specified for the material as required (the 


applicable outage requirements of 49 CFR Part 173). 
 
     *Packages are manufactured and maintained as required (49 CFR Parts 178, 179, and 


180). 
 
Loading and Unloading: 
 
     *  Tank cars are loaded or unloaded as required (49 CFR Sections 173.31 and 174.67 
(transloading)).  Note: Section 173.31(g) applies even if the tank car is not in 
transportation at the time of loading or unloading. 
 
     *  Packages of Hazardous Materials are loaded into a transport vehicle or freight 
container as required (49 CFR Section 173.30, and Part 174, Subparts C, E-G, H-K). 
 
Training Program and Records.  The training program mandated by 49 CFR Part 172, 
Subpart H, and records demonstrating that employees have been properly trained. 
 
Regulatory Exceptions.  Shipments made under DOT Special Permits, special approvals, 
FRA approvals (49 CFR § 174.50), or a U.S. Department of Defense “Certification of 
Equivalency,” must comply with the terms contained therein. 
 
Security Plans.  If applicable, carrier has a security plan in place as required by 49 CFR 
Part 172, Subpart 1. 
 
Inspection of Railcars Carrying Hazardous Materials.  Railroad cars are inspected as 
required (49 CFR § 174.9).  Defects found under 49 CFR Parts 215, 231, and 232 shall be 
reported on DOT Form F6180.96. 
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Securement.  Closures and closures of openings on packaging’s are secured as required 
(49 CFR §§ 173.29, 173.31, and 174.67). 
 
Incident Reporting:  Releases of Hazardous Materials are properly reported (49 CFR §§ 
171.15 and 171.16). 
  


4) Review the FRA’s Highway Grade Crossing Inventory to determine accident history and 
accident prediction data.  Visit highway grade crossings between Rockingham Junction 
and the Sea 3 Terminal to confirm the national inventory data and update photos of 
these facilities.   
 


5) Conduct database research into LPG risk assessment (USDOT, NRC, FRA, PHMSA, and 
NAR). 
 


6) Conduct a review of USEPA’s Risk Management Plan database and the USCG’s operating 
and emergency procedures records regarding the existing Terminal’s operation and 
safety performance.  Review facility improvement plans and proposals and provide 
analysis concerning potential safety issues at the facility as proposed. 
 


7) Conduct meetings with emergency response staff in the following communities – Dover, 
Newington, Portsmouth, Stratham, Greenland, and Newfield - to determine their 
preparedness in the event this project moves forward.  In cooperation with local fire 
officials document education and equipment needs to handle potential incidents with 
LP gas. 
 


8) Summarize the findings of these investigations into a narrative memo format report 
complete with graphics and non-binding recommendations.   
 


9) Be available to ask questions and respond to questions in addition to attending 
meetings/hearings in Concord, NH per your request. 


 
Schedule: 
 
We anticipate that the conduct of our investigations can be accomplished during July and 
August, with a summary memo report submitted by August 17, unless there are some 
extenuating circumstances beyond our control.   
 
Fee: 
 
The total cost of our efforts, including on-going communications with you, field investigations 
and reviews, report preparation, and attendance at meetings and hearings, as you have 
described to us, during September and October will be a lump sum of $44,650. 
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Staffing: 
 
For your information, I have attached resumes of our key railroad and facility staff that will be 
performing this work.  I will serve as your primary contact and handle all administrative 
functions. 
 
Closing 
 
We hope we have properly understood your wishes with this assignment.  We will consider the 
executed proposal as our Notice to Proceed.  Thank you for contacting us and we look forward 
to working with you and your office in the pursuit of this matter. 
  
Sincerely, 
 
SEBAGO TECHNICS, INC.  


 
Stephen S. Sawyer, Jr., P.E. 
Vice President, Transportation Services 
 
SSS:jag 
 
Attachments:   
Resumes of Robert Davids and Fred Fraini, Jr. 
Sebago’s Standard Terms and Conditions 
 
 
 


ACCEPTED and AUTHORIZED 
(Sebago Technics, Project Number:  15238) 


 
   By:  _______________________________________ 
 
   Representing:  _______________________________ 
 
   Title:  ______________________________________ 
 
   Date:  ______________________________________ 
 
 







Education:
State University of New York, College 
at Delhi, Delhi, NY
Associate Degree in Civil Technology, 
1963


Training:
Participant in Maine Operation 
Lifesaver (OL) since 1982.  Certified 
as Presenter Trainer since 1995.


Courses at the Institute for Railway 
Engineering on Bridge Inspection


Memberships:
American Railway Engineering and 
Maintenance-of-Way Association 
since 1972.  Life member since 
2002.


National Association of Railroad 
Safety Consultants and Investigators.


Mr. Davids has 48 years of experience in the railroad industry.  He joined Sebago 
Technics in 2011 as a track design advisor and inspector.  Prior to joining Sebago, 


Mr. Davids had various short term projects for the Maine Department of Transportation 
(MaineDOT) including providing training for MaineDOT employees, contractors and 
railroad operators of MaineDOT owned lines.  Also designed and installed a system of 
permanent monuments and measured offsets to curved track on a MaineDOT owned rail 
line with a problem of lateral track instability and recently installed continuous welded 
rail.  He also worked with the MaineDOT as the railroad inspector for the rehabilitation 
of a major lift span railroad bridge over the Kennebec River and reconstruction of track 
approaches.  During this same time period, he also worked with the Vermont Agency of 
Transportation preparing standards specifications for railroad track and bridge projects 
in Vermont.


From July 1978 to June 2003, Mr. Davids was a Railroad Safety Inspector – Track for the 
U.S. Department of Transportation – Federal Railroad Administration-Office of Safety 
Region 1.  His responsibilities included:  obtaining railroad compliance with Federal 
Track Safety Standards, Bridge Safety Policy, and Railroad Worker Safety regulations in 
four New England states; investigated railroad accidents and complaints; participated 
in several railroad assessment projects from Alabama to West Virginia to Pennsylvania 
to Massachusetts (railroads involved included CSX, Conrail and Long Island Railroad); 
assigned as Assistant Manager of Safety Assurance and Compliance Program (SACP) 
on the Bangor and Aroostook System; and conducted intensive oversight of the track 
and bridge rehabilitation project prior to the start up of Amtrak service between Boston 
and Portland.


Mr. Davids worked for the Delaware and Hudson Railroad Engineering Department as 
a General Roadmaster during the period of October 1963 to July 1978.  His positions 
included:  Rodman, Instrumentman, Assistance Engineer, Assistant Track Supervisor, 
Track Supervisor, and Roadmaster.  His responsibilities included:  design, surveying 
drafting, construction inspection for a new line change, managing and supervising 
track maintenance and rehabilitation.  He supervised up to 200 railroad maintenance 
employees, and the construction of 18 tracks in a new pulp and paper mill while 
supervising track maintenance of a subdivision.  He also developed annual work plans 
and budgets for the Railroad.


Most recently Mr. Davids worked on the design and specification development of the 
Railroad portion of the new Sarah Mildred Long Bridge between Kittery and Portsmouth.
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Robert Davids
Railroad Track Design and Inspections







Education:
Fisher College, Boston
Community College of the Air Force, Gunter AFB, 
Alabama
90 Semester Hours
Major: Business


Training:
Advanced Tank Car Technician Course - 2007


Tank Car Technician Course - 2006


Chicago Police Academy - Terrorism Awareness Course - 
2004


New Hampshire Police Training Academy - 1975


Affiliations:
Aircraft Owners and Pilot Association
Private Pilot


Awards:
Security clearance Top Secret (1983-2000)
Awards received AF Meritorious Service Medal, AF 
Commendation Medal, AF Achievement Medal, ARF 
Meritorious Service Medal w/4D, National Defense 
Service Medal w/1D, Kuwait Liberation Medal, 
Southwest Asia Service Medal w/2D, Armed Forces 
Service Medal, Combat Readiness Medal w/5 D, 
AFGC Medal, Armed Forces Reserve Medal w/HG+M, 
Presidential Unit Citation, AF Outstanding Unit Award 
w/1D, AF Longevity Service Award w/3D, AF Small Arms 
Expert Ribbon, AF Training Ribbon.


• Federal Railroad Administration - Customer Service 
Award – 2002


• Federal Railroad Administration- Hazardous Materials 
Team Award - 2004


• Federal Railroad Administration - Hazardous Materials 
Award - 2006, 2009


• Federal Railroad Administration - Special Achievement 
Award - 2006, 2007, 2008, 2009


• Federal Railroad Administration - Special Pay 
Adjustment Award - 2009


• U.S. DOT Emergency Support Function 1 (ESF-1) - 
Team Award - 2010


• Federal Railroad Administration - Special Achievement 
Award - 2010


• Federal Railroad Administration - Special Pay 
Adjustment Award – 2011


• Federal Railroad Administration – Administrators Award 
-2012


• U.S. Secretary of Transportation Award – 2012


Mr. Fraini, Jr. joined Sebago Technics in 2015 as a Special Railroad 
Consultant. His previous work experience includes:


USDOT - Federal Railroad Administration (retired)
Cambridge
7/2003 – 4/2013
Grade Level: GS-13
Hours per week: 40
Supervisory Railroad Safety Specialist - HM, 2121


• Supervises the hazardous materials inspectors assigned to 
the region. Conducts performance appraisals, approves leaves, 
schedules, and, conducts training.


• Responsible for the technical guidance of all hazardous material 
activities within the region. (MA/CT/ME/NH/VT/RI/NY/NJ)


• Assists the Regional Administrator in planning and managing 
programs.


•  Advises the Regional Administrator on unique problem areas, 
operating practices, chemicals, research and development, and 
safety and health needs.


• Provides technical guidance on the hazardous material activities 
within the region.


• Evaluates the allocation of inspection resources within the region, 
commensurable with the risks of the materials transported and 
shipped.


• Evaluates and critiques the reports submitted by each hazardous 
materials inspector for legal sufficiency.


• Evaluates and critiques hazardous materials inspectors field 
reports concerning railroad accidents, incidents and derailments 
to determine if the causal factors are appropriately identified.


• Works with the hazardous materials inspector to provide technical 
guidance and uniform understanding of the laws, orders, rules, and 
regulations concerning the transportation of hazardous materials 
by railroad.


• Leads and coordinates special assessments, assignments, 
inspections and investigations.


• Provides technical knowledge of the various chemicals and their 
reactivity with other chemicals under various environmental 
conditions.


• Provides guidance to Federal agencies, State agencies, local
• governments, railroads, chemical and container manufacturers, 


labor organizations and employees of these entities.
• Conducts conferences and seminars for Federal agencies, State
• agencies, local governments, railroads, chemical and container
• manufacturers, labor organizations, and employees of these 


entities.
• When directed by the Regional Administrator, represents FRA in 


claims collection meetings and in court cases.
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Frederick D. Fraini, Jr.
Special Railroad Consultant







USDOT - Federal Railroad Administration
Cambridge
7/2001 - 7/2003
Grade Level: GS-12
Hours per week: 40
Assistant Crossing & Trespasser Regional Manager, 2101
• Assists in the promotion of all Department of Transportation (DOT) 
and FRA crossing and trespasser prevention programs with state, 
local, and rail law enforcement agencies.
• Assists in the development of new initiatives within the Region, 
testing and analyzing the program viability and worth.
• Assists in maintaining contact with DOT operating administrations, 
the National Transportation Safety Board and state and local 
officials.
• Represents the FRA and the Region while participating in initiatives, 
studies, and surveys regarding highway-rail crossing and trespasser 
programs with local communities, states and the railroad industry.


Boston & Maine Railroad Police Department
North Billerica
1/1991 - 7/2001
Hours per week: 60
Captain of Police
49 CFR 207 US DOT Railroad Police Officer
• Community Policing Unit Commander
• Aviation Unit Commander
• Special Investigations Unit Commander
• Wrote and secured $225,000.00 US Department of Justice 
Community Policing Grant - 1st Rail Police agency in the nation to 
secure grant for trespass and grade crossing enforcement.
• Pan American Airlines Security Responsibilities


United States Air Force Reserve Command
Westover Air Reserve Base
1/1983 - 3/2000
Hours per week: 8
439th Airlift Control Flight (ALCF) Superintendent (retired)
Responsible to the commander for the direction and control of 
all airfield activities including flight following, mission monitoring, 
security, NBC response alerting/detection, aircraft load planning, 
hazardous materials shipments, airfield conditions &lighting, pilot 
services, weather, Notams, parking and services while deployed to 
forward operating bases with no USAF support.


Boston & Maine Railroad Police Department
North Billerica
1/1989 - 1/1991
Hours per week: 60


Chief of Police
Responsible to the Chairman of Board for the direction and control 
of a six state jurisdictional railroad police department consisting 
of 21 sworn police officers and an operating budget of $1.02M. 
Credited with a 180-degree turnaround of department policies, 
direction and procedures. Resigned position because of military 
service activation and deployment to Saudi Arabia during the 
1991 Persian Gulf War.


Boston & Maine Railroad Police Department
North Billerica
1/1987 - 1/1989
Hours per week: 60
Captain of Police
• Special Investigations Unit Commander
Responsible for major crime investigations, surveillance 
assignments and operations, which included air surveillance 
operations.
• Credited with the most effective railroad burglary task force felony 
arrest squad in the Boston area.
• Introduced air surveillance in the prevention, detection, and,
apprehension of those engaged in criminal activity on the railroad 
which resulted in significant reductions in crime statistical reporting.


Penn Central Railroad
Boston
12/1975 - 1/1987
Hours per week: 40
Patrolman
1975 - 1987 Penn Central / Conrail / P&W / B&M - Performed 
duties including K-9 officer, sergeant, department liaison
officer, and lieutenant at various rail system locations throughout 
New England and New York.


Manchester Police Department
Manchester
1/1975 - 11/1975
Hours per week: 40
Patrolman
Performed duties as a police patrolman which included arrests,
investigations, report writing, patrol, court prosecution, traffic 
enforcement, and other duties as assigned.


United States Air Force
8/1969 - 9/1975
Hours per week: 60
Security Police
Active Military Police K-9 duties responsible for nuclear weapons 
system and base protection.
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Frederick D. Fraini, Jr.
Special Railroad Consultant
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STANDARD TERMS AND CONDITIONS 
 


GENERAL:  The following Standard Terms and Conditions, listed in alphabetical order, together 
with the attached Proposal, Letter Agreement or Contract and Standard Fee Schedule (if 
included), constitute the Agreement between Sebago Technics, Inc. (“Sebago Technics”) and 
the entity or person to whom the  Agreement is addressed (“Client”) to perform basic or 
additional services.  As sometimes used herein, the Work performed by Sebago Technics shall 
include but not be limited to the Scope of Services and Additional Services performed by 
Sebago Technics and/or its sub-consultants.  The headings and titles of the paragraphs of these 
Terms and Conditions as well as any other part of this Agreement are for convenience 
purposes only and are not intended to define, limit or construe the contents of the various 
paragraphs. 
 


1.  ACCESS TO SITE  
Unless otherwise stated, Client grants Sebago Technics full access to the site for all activities 
necessary for the performance of the services set out in the Scope of Services. Sebago Technics 
will take all reasonable precautions to minimize damage due to its activities.  Unless otherwise 
stated, Sebago Technics has not included any costs in its Compensation for any restoration. 
 


2.  ADDITIONAL SERVICES 
Additional Services are those services not specifically set forth in the Scope of Services. Sebago 
Technics will notify the Client of any significant change in the Scope of Services which will be 
considered additional services and costs for which Client agrees to pay on an hourly basis or as 
incurred in accordance with Sebago Technics latest fee schedule and/or as reported to the 
Client.  


 
3.  APPLICABLE LAW 
This Agreement shall be governed by the laws of the State for which the project is located. 


 
4.  ASSIGNMENT 
Neither party shall assign its rights and/or obligations hereunder to any other party without 
the prior written consent of the other party.  Sebago Technics, however, reserves the right to 
use consultants and or sub-consultants to complete the work described under the Scope of 
Services as it deems necessary. 


 
5.  BILLING/PAYMENTS 
Invoices for services and expenses incurred will be submitted monthly and are due upon 
receipt. An invoice shall be considered PAST DUE if payment is not received within 30 (thirty) 
days after the invoice date. Should payment not be received, Sebago Technics may, at its sole 
discretion, without waiving any claim or right against the Client and without any liability to the 
Client, terminate its performance of services.  Interest charges may be applied to all PAST DUE 
amounts.  Sebago Technics also reserves the right to utilize any other methods, processes or 
procedures available to it, under law, in order to collect charges and fees owed to it.  Should 
Sebago Technics incur expenses to collect its outstanding fees, Client agrees to reimburse 
Sebago Technics for all such expenses including reasonable attorneys’ and paralegal fees, court 
costs and other related expenses. 


 
6.  BURIED UTILITIES 
Sebago Technics will conduct research that it deems necessary and will prepare a plan 
indicating the location intended for subsurface penetrations and/or proposed underground 
infrastructures with respect to the assumed locations of all existing subsurface utilities. 
Although such services will be performed by Sebago Technics, or its subcontractor, using its 
industry’s ordinary standard of care, the Client acknowledges that Sebago Technics’ research 
may not identify all existing underground utilities and that the information upon which Sebago 
Technics relied may contain errors and omissions. The Client therefore agrees, to the fullest 
extent permitted by law, to indemnify and hold Sebago Technics harmless from any and all 
claims, liability and costs of defense, including but not limited to its attorneys’ and paralegals’ 
fee and costs, whether or not actual litigation is commenced, for all liability, injury or losses 
arising or allegedly arising from errors or omissions related to buried utilities. 


 
7.  COMPENSATION/BUDGET 
Unless stated as a lump sum, the total fee set forth shall be understood to be an estimate, 
based upon the stated Scope of Services, Sebago Technics’ understanding of the work being 
requested by the Client and Sebago Technics’ best estimate and understanding of the work 
that is actually required. The Compensation/Budget shall not be exceeded by more than ten 
percent (10%) without further authorization from the Client.  If the Compensation/Budget is 
based on an hourly basis, the rates shall be those that prevail at the time the services are 
rendered.  Rates are subject to change without prior notification.  Reimbursable expenses shall 
include, but are not limited to those for travel, survey supplies, equipment use, telephone, 
photocopies, plan copies including vellum originals, fax, and postage and should overnight 
travel be required, lodging and per diem for meals and other reasonable expenses.  


 
8.  CONFIDENTIALITY 
Sebago Technics agrees to keep confidential and will not disclose to any person or entity other 
than its employees and sub-consultants any data and information furnished to Sebago Technics 
stated to be or is marked “Confidential” by the Client.  Sebago Technics will not disclose such 
information without Client’s prior consent except to the extent required for: 1) performance of 
services under this Agreement; 2) compliance with professional standards of conduct for 
preservation of the public safety, health and welfare; 3) compliance with any court order, 
statute, law, or governmental directive; and/or 4) protection of Sebago Technics from the 
performance of services under this Agreement.  Sebago Technics’ obligations hereunder shall 
not apply to information in the public domain or lawfully obtained on a non-confidential basis 
from others. 
 


9.  CORPORATE PROTECTION 
Client agrees that Sebago Technics' services performed pursuant to the Scope of Services and 
any Additional Services rendered for Client’s project shall not subject any of Sebago Technics' 
individual employees, officers, directors or agents to any personal legal liability.  Client agrees 
that its sole and exclusive remedy for any claim, demand or suit with respect to the Scope of 
Services and any Additional Services shall be directed and asserted only against Sebago 


Technics, which is a Maine corporation.  The Client further agrees to extend this limitation to 
Sebago Technics’ corporate sub-consultants. 
 


10.  COUNTERPARTS AND DUPLICATE ORIGINALS 
This Agreement may be executed in one or more counterparts which, when combined, shall 
constitute one complete original and may be executed in duplicate originals. 
 


11.  DISPUTE RESOLUTION 
Sebago Technics and Client agree that they shall first submit any and all unsettled 
claims, counterclaims, disputes, and other matters in question between them arising 
out of or relating to this Agreement to mediation in accordance with the Construction 
Industry Mediation Rules of the American Arbitration Association, effective as of the 
date of this Agreement. 
 
12.  ELECTRONIC MEDIA 
Client recognizes that data, plans, specifications, reports, documents, or other information 
recorded on or transmitted as electronic media are subject to undetectable alteration, either 
intentional or unintentional.  Accordingly, documents provided to Client in electronic media 
form are for informational purposes only and are not an end product.  Making electronic 
information available to the Client in no way implies that the recipient is required by Sebago 
Technics to use it.  Use of electronic information supplied by Sebago Technics in this format is 
at the sole risk and liability of the user.  Client agrees to defend, indemnify, and hold harmless 
Sebago Technics from any claims, liabilities, losses or damages arising out of the use, reuse or 
alteration of electronic media.  Sebago Technics makes no warranties or representations, 
either expressed or implied, regarding the fitness or suitability of the electronic media.   
 
All clients shall be required to sign Sebago Technics’ Electronic File Confidentiality and Transfer 
Disclaimer form.  Any electronic files submitted by Sebago Technics to the Client have an 
acceptance deadline of forty-five (45) days. During this period, any defects reported by the 
Client to Sebago Technics will be corrected pursuant to its original Scope of Services. However, 
upon the expiration of this acceptance period, any defects claimed by the Client and reported 
to Sebago Technics shall be addressed by Sebago Technics, which shall be compensated 
therefore as Additional Services.  


 
13.  ENTIRE AGREEMENT 
This Agreement constitutes the entire agreement between the Client and Sebago Technics with 
respect to the subject matters stated herein and this Agreement supersedes all previous 
negotiations, discussions and agreements between the Client and Sebago Technics as to the 
subject matter of this Agreement.  These conditions shall survive the completion of Sebago 
Technics' services under this Agreement and the termination of any services for cause. 


 
14.  ENVIRONMENTAL SITE ASSESSMENTS (ESAs) 
Should Sebago Technics be hired to perform any ESA services, the Client agrees to the fullest 
extent permitted by law to indemnify and hold Sebago Technics harmless from any and all 
claims, liability and costs of defense, including but not limited to its attorneys’ and paralegals’ 
fees and costs, whether or not actual litigation is commenced, for all liability, injury or losses 
arising or allegedly arising or related in any way to the existence, release or disposal of toxic or 
hazardous substances as they may now or in the future be determined under any and all local, 
state or federal laws except and unless Sebago Technics is found to have engaged in any willful 
misconduct related thereto.   


 
15.  FORCE MAJEURE 
Except for Client’s obligation to pay for services rendered, no liability will attach to either party 
from delay in performance or nonperformance caused by circumstances beyond the 
reasonable control of the party affected, including, but not limited to, acts of God, fire, flood, 
unanticipated site or subsurface conditions, explosion, war, request or intervention of a 
governmental authority, court order, labor relations, accidents, delay or inability to obtain 
materials, equipment, fuel or transportation.   


 
16.  HIDDEN CONDITIONS 
A condition is hidden if concealed by existing conditions or is not capable of investigation by 
reasonable visual observation. If Sebago Technics has reason to believe that such a condition 
may exist, the Client agrees to authorize and pay for all costs associated with the reasonable 
investigation of such condition and, if necessary, all costs to correct the condition. If the Client 
either fails to authorize such investigation or correction after due notification or should Sebago 
Technics have reasonable belief no such condition exists, the Client agrees to be solely 
responsible for all risks associated with the condition and agrees that Sebago Technics shall not 
be responsible for the condition nor shall it have any liability with respect thereto as to the 
Client and all third parties. 


 
17.  INDEMNIFICATION 
The Client agrees to indemnify and hold harmless Sebago Technics, its officers, directors, 
employees and agents from and against any and all claims, damages, losses and expenses 
(including reasonable attorneys’ and paralegals’ fees and costs whether or not formal litigation 
is commenced) arising out of or resulting from performance of Sebago Technics work provided 
that any such claims, damages, losses and expenses are caused in whole or in part by the 
negligent act or omission or strict liability of the Client or anyone directly or indirectly engaged 
by the Client (other than Sebago Technics) or anyone for whose acts any of them may be liable.  


 
18.  INFORMATION PROVIDED BY OTHERS 
After Sebago Technics has advised the Client about the information required for Sebago 
Technics to adequately perform its Scope of Services and any Additional Services, Client shall 
provide Sebago Technics with all requested information available to the Client and its 
consultants, agents and contractors and Sebago Technics shall be entitled to rely upon the 
accuracy and completeness of such information.  Because it is impossible to assure the 
accuracy, completeness and sufficiency of information due to errors or omissions which may 
have occurred in assembling the information the Client and/or its agents are providing to 
Sebago Technics, the Client agrees, to the fullest extent permitted by law, to indemnify and 
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hold Sebago Technics and its sub-consultants harmless from any and all claims, liability and 
costs of defense, including but not limited to its attorneys’ and paralegals’ fees and costs, 
whether or not actual litigation is commenced, for all liability, injury or losses arising or 
allegedly arising from all errors, omissions or inaccuracies in all documents, specifications and 
information provided to Sebago Technics by the Client and/or its agents. 


 
19.  INSOLVENCY/AVOIDANCE OF PAYMENTS 
In the event of a filing under the Federal Bankruptcy Code of a case by or against Client or in 
the event of the commencement by or against the Client of any state law proceeding for the 
liquidation of its assets or for the reorganization of its debts, Sebago Technics obligations 
under this Agreement are immediately relieved.  To the extent that the Client makes a 
payment or payments to Sebago Technics which are in whole or in part subsequently 
invalidated or are declared to be a preference and are set aside and/or required to be repaid to 
any party under any bankruptcy or insolvency law, state or federal law, common law or 
equitable cause, then to the extent such payments are set aside or are repaid, they shall be 
reinstated and included in what Client owes Sebago Technics. 


 
20.  INSURANCE 
During the term of this Agreement, Sebago Technics agrees to provide insurance coverage for 
Professional Liability, Commercial General Liability, Worker’s Compensation and Employer’s 
Liability and Automobile Liability for all of its employees. Evidence of this coverage can be 
provided upon request.  
 


21.  LEGAL ACTION, FEES AND COSTS 
All legal actions by either party against the other for any cause or causes, including, but not 
limited to, breach of this Agreement, negligence, misrepresentations, breach of warranty or 
failure to perform in accordance with the standard of care, however expressed, shall be barred 
two (2) years from the day after the completion of Sebago Technics’ services.  In the event the 
Client institutes a suit against Sebago Technics, and if such suit is not successfully prosecuted, 
or if it is dismissed, or if a verdict is rendered for Sebago Technics, Client agrees to pay Sebago 
Technics any and all costs of defense, including attorney’s fees, expert witnesses’ fees, and 
court costs and any and all other expenses of defense which may be reasonably necessary, 
immediately following dismissal of the case or immediately upon judgment being rendered in 
favor of Sebago Technics.  In the event Sebago Technics utilizes an attorney to collect what it is 
owed under this Agreement with the Client, the Client agrees to pay all of Sebago Technics 
reasonable attorneys’ and paralegals’ fees, whether or not formal litigation is commenced, as 
well as all Court costs and other related expenses.  The Client acknowledges that Sebago 
Technics may pursue remedies provided to it by law; however the Client agrees that it will first 
attempt to resolve any disputes arising under this Agreement by non-binding mediation. 
 


22. LENDER’S OR OTHER PARTY’S REQUIREMENTS 
Sebago Technics shall not be required to execute any documents subsequent to the execution 
of this Agreement that in any way in Sebago Technics' sole judgment may increase Sebago 
Technics' contractual or legal obligations or risks or the availability or cost of Sebago Technics 
professional or general liability insurance.  


 
23.  NOTICE 
In the event that any notice is required to or may be given under this Agreement, then 
notwithstanding any other term or provision to the contrary, it shall be deemed given (a) two 
(2) business days after deposit in the United States mail, first class, postage prepaid; (b) one (1) 
business day after placement with an overnight courier service which provides proof of 
delivery; or (c) if by any facsimile transmission or email of such notice the times in either (a) or 
(b) above; it being required that notice shall also be given by mail or overnight courier, 
addressed to the recipients as follows: 


 
To:             Sebago Technics, Inc. 
                   75 John Roberts Road, Suite 1A 
                   South Portland, ME  04106 
 
To Client:  Client Notice Sent to Same Address as Proposal/ 
                   Contract, unless otherwise noted 


 
24.  OWNERSHIP OF INSTRUMENTS OF PROFESSIONAL SERVICE. 
All field data, notes, reports, plans, specifications and all other related information and 
documents, including CADD documents, no matter in what form they may be fixed, that are 
prepared by Sebago Technics are considered to be Instruments of Professional Service which 
shall remain the sole property of Sebago Technics. Sebago Technics, however, acknowledges 
that the final plans and specifications generated on behalf of the Client shall become the 
property of the Client upon completion of the work and receipt of full payment therefore.  
 
The Client agrees that it will not reuse or modify the plans and specifications in any way 
without first receiving written authorization from Sebago Technics.  The Client agrees, to the 
fullest extent permitted by law, to indemnify and hold Sebago Technics harmless from any and 
all claims, liability and costs of defense including but not limited to its attorneys’ and 
paralegals’ fees, whether or not actual litigation is commenced, arising or allegedly arising out 
of any unauthorized reuse or modification by the Client, its agents or any person or entity that 
acquires or obtains the plans and specifications from or through the Client and reuses or 
modifies them. In no event shall Sebago Technics be liable for any damages, including any 
claim of lost profits by the Client or any third party. 


 
25.  RECORD DOCUMENTS 
Upon completion of the Client’s project and/or Sebago Technics’ work, Sebago Technics may 
be asked to compile and deliver to the Client a reproducible set of Record Documents that 
conform to the marked up prints, drawings and data provided to the Client and/or its agents. 
This set of Record Documents will show the reported locations of work performed and 
significant changes that were made while the project progressed. Because these Record 
Documents may be based in whole or in part on information provided by others, not 


independently verified by Sebago Technics but assumed to be true and accurate, Sebago 
Technics does not warrant in any way that they are accurate.  
 


26.  REPRESENTATIONS 
The Client hereby represents and warrants that all of its agreements, representations, recitals 
and acknowledgements made in this Agreement are true and correct and that it is duly 
authorized to enter into and execute and deliver this Agreement and all related documents 
and to perform all acts contemplated hereby and that this Agreement and all related 
documents are its legally valid and binding obligations as well as its respective successors and 
assigns and are enforceable in accordance with their terms. 
 
27.  RISK ALLOCATIONS 
In recognition of the relative risks, rewards and benefits of the Client’s project both to itself 
and to Sebago Technics, the Client hereby agrees, to the fullest extent permitted by law, to 
limit Sebago Technics total liability to the Client and all third parties for all claims, losses, 
injuries, expenses and damages due to Sebago Technics’ performance of its work, including 
that of its sub-consultants to the greater of Sebago Technics fees or $50,000.00. 


 
28.  SCOPE OF SERVICES 
The services and work set forth in the document to which these Terms and Conditions are 
attached. These services are based upon the requests of Sebago Technics’ client and Sebago 
Technics’ best estimate of what services are being recommended or required based upon 
those requests. 


 
29.  SEVERABILITY OF PROVISIONS 
In the event any one or more provisions contained in this Agreement should be found to be 
invalid, illegal or unenforceable in any respect by any Court having valid jurisdiction, the 
validity, legality and enforceability of the remaining provisions of the Agreement shall not in 
any way be affected or impaired and to this end, the provisions of this Agreement shall be 
deemed severable.  


 
30.  SITE and SUBSURFACE INVESTIGATIONS 
Client agrees to furnish right of entry and permission for Sebago Technics, its employees 
and/or subcontractors, to perform surveys, borings, and other investigations, including 
subsurface explorations, pursuant to the scope of services.  Sebago Technics will take 
reasonable precautions to minimize damage to the property.  If Sebago Technics is required to 
restore the property or subsurface conditions or structures to its former condition, the cost 
plus fifteen (15) percent will be added to the fee.  Client shall indemnify, defend, and hold 
harmless Sebago Technics, its employees and subcontractors from any and all claims, damages, 
losses, and expenses (including attorney’s fees), arising out of or resulting from any such 
damage, except to the extent caused by Sebago Technics’ negligence. 


 
31.  STANDARD OF CARE 
The Services provided by Sebago Technics will be performed in accordance with generally 
accepted practices of engineers, surveyors, landscape architects and/or scientists (as 
applicable) providing similar services at the same time, in the same locale, and under like 
circumstances.  


 
32.  SUCCESSORS AND ASSIGNS 
This Agreement shall be binding upon and inure to the benefit of the Client and Sebago 
Technics and their respective successors and assigns, including without limitation, any trustee 
in bankruptcy or any receiver or trustee or similar entity appointed on behalf of the Client or its 
respective properties or estates. However, nothing in this agreement shall create a contractual 
relationship with or a cause of action in favor of a third party against either the Client or 
Sebago Technics. 


 
33.  SUSPENSION/TERMINATION OF SERVICES 
The Agreement between the Client and Sebago Technics may be terminated upon ten (10) 
days written notice received by either party from the other, should either party fail to perform 
its obligations under the Agreement. In the event of termination by either party, Client shall 
pay Sebago Technics for all services rendered and costs incurred up to and including the date 
of termination plus any post termination work that in Sebago Technics' sole discretion may be 
required. 


 
If Client fails to make payment when due for services and reimbursable expenses, Sebago 
Technics may, upon seven (7) days written notice to Client, suspend performance of services 
under this Agreement.  Unless payment in full is received by Sebago Technics within seven (7) 
days of the date of the notice, the suspension shall take effect without further notice.  In the 
event of a suspension of services, Sebago Technics shall have no liability to Client for delay or 
damage to Client or others because of such suspension of services. 


 
34.  WAIVER 
No failure to exercise and no delay in exercising any right, power or remedy hereunder shall 
impair any right, power or remedy which Sebago Technics may have, nor shall any such delay 
be construed to be a waiver of any such rights, powers or remedies or an acquiescence to any 
breach or default under this Agreement, nor shall any such act or failure to act by Sebago 
Technics constitute a waiver of any subsequently occurring default or breach by Client. 
 


35.  WAIVER OF CONSEQUENTIAL DAMAGES: 
Client and Sebago Technics waive consequential damages for claims, disputes or other matters 
in question arising out of or relating to this Agreement.  This mutual waiver is applicable, 
without limitation to all claims for consequential damages due to either party’s termination in 
accordance with the provisions set forth in the terms and conditions of the Agreement. 


 
 


 







