BEFORE THE STATE OF NEW HAMPSHIRE
SITE EVALUATION COMMITTEE
Application of Public Service Company of New Hampshire d/b/a Eversource Energy
for a Certificate of Site And Facility for the Construction of a New 115 kV
Transmission Line from the Madbury Substation to the Portsmouth Substation
NHSEC Docket No.: 2015-04
REPLY TO OBJECTION TO PETITION TO INTERVENE
Mark Joyce and Karen Crowley, Trustees of the Crowley Joyce Revocable Trust reply to
Eversource’s August 3, 2018 Objection as follows:
I.

A “Compelling Justification” is not required for late intervention
1.

In Paragraph 14, Eversource argues that Mark Joyce and Karen Crawley failed to

provide a “compelling justification” in support of their late-filed petition for intervention.
However, a “compelling justification” is not required. Intervention is permitted when the
“rights, duties, privileges, immunities or other substantial interests might be affected by the
proceeding” and “intervention would be in the interests of justice and would not impair the
orderly and prompt conduct of the hearings.” Site 202.11 (b) & (c); RSA 541-A:31, I.
2.

The Petition explains that the proposed concrete structures are directly in front of

the Joyce Crowley residence and that the proposed relocation of the high-voltage transmission
line immediately adjacent to their property violates their property rights to enforce the Little Bay
Covenants (Exhibit 2). They are therefore “directly affected” within the meaning of RSA 541A:31, I and Site 202.11.
II.

Intervention is in the Interests of Justice
3.

The “interests of justice” standard for intervention is met because Eversource’s

original Application contained no details concerning the construction of concrete mattresses on

the shoreline directly in front of the Joyce – Crowley residence, despite RSA 162-H:7, V which
requires that: “Each application shall also: […] (c) Describe in reasonable detail the impact of
each major part of the proposed facility on the environment for each site proposed.” (emphasis
added). It appears the original Application contained no visual simulations of the concrete
mattresses. Eversource did not present or discuss the concrete mattresses during the public
information sessions in Newington. As Newington Planning Board Chair Denis Hebert
explained in his July 20, 2018 Supplemental Testimony, Eversource did not provide any details
until the July 17, 2017 and even then, “none of [Eversource’s] photos depict[ed] the concrete
mattresses on the Newington shore of Little Bay as viewed from the middle of Little Bay at low
tide. Also, none of these photos show how the concrete mattresses would appear when viewed
from abutting properties.” 1
4.

In Paragraph 14 of its Objection, Eversource tries to overcome its failure to

provide “reasonable detail” as required by RSA 162-H:7, V, by listing examples where its
Application includes minor references to the proposed concrete mattresses. However, these
examples show that Eversource failed to provide “reasonable detail” as required:
o Eversource’s Objection first points to Section E-8 of its Application but this
Section only states on Page 24 that: “… PSNH may be required to use protective
cover, such as concrete mattresses, which may result in permanent impacts.”
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See Page 8 (“Although the Applicant’s visual assessment report identifies Little Bay as a scenic resource within
the area of greatest potential visual impact1, the report makes no mention of the concrete mattress installations and
contains no visual simulations of these structures. In response to a Technical Session Data Request (3-5), on July 18,
2017, Eversource provided the parties with an Addendum to the Visual Assessment which discusses the visual
impact of the concrete mattresses. In addition, the aforementioned response included four (4) pages of photographs
relating to concrete mattresses in the Little Bay area. However, from what I can tell, none of those photos depict
the concrete mattresses on the Newington shore of Little Bay as viewed from the middle of Little Bay at low
tide. Also, none of these photos show how the concrete mattresses would appear when viewed from abutting
properties. Without this information, Newington believes there is insufficient information for it and for the
Committee to determine whether the Project will have an unreasonable adverse effect on aesthetics in the Little Bay
area”) (emphasis added).
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(emphasis added). No details are provided and this suggests that concrete
mattresses may not need to be constructed at all.
o Eversource’s Objection next lists Page 87 of its Application which similarly
states: “If ledge is encountered, the burial depth will be attempted using a rock
hammer to break the rock into maneuverable pieces. If this process is
unsuccessful, protective concrete mattresses may be necessary to provide
adequate cover for the cables.” (emphasis added). Again, no details are provided
and this suggests that concrete mattresses may not need to be constructed at all.
o Eversource’s Objection lists its Environmental Maps (Appendix 2) but the
relevant page (magnified approximately 200%) only shows the following:

The “reasonable detail” required by statute is missing. The Environmental Maps
give the reader no information on these structures, impacts of construction or their
visibility.

3

o Lastly, Eversource’s Objection lists the Testimony of Troy Godfrey. However,
Godfrey merely states on Page 7 at line 24 that: “Wherever a 42 inch burial
cannot be achieved with the jet-plow, articulated concrete mattresses will be
installed over the top of the submarine cables.” (emphasis added). Again, the
“reasonable detail” required by statute is missing and like the Application, this
testimony suggests that concrete mattresses may not be needed at all.
5.

As a result, the delay in seeking intervention is a direct result of Eversource’s

failure to provide “reasonable detail” on a major impacts to land use and the shoreline
environment in its original Application and during public informational sessions in Newington.
It appears no details were made available until after the deadline expired. It is therefore in the
interests of justice to allow intervention as Mark Joyce and Karen Crowley are direct abutters
and directly affected by the project and would have timely intervened had the required details
been included in the application and presented during the public information sessions as RSA
162-H contemplates.
III.

Intervention will not impair the orderly and prompt conduct of the hearings.

6.

In Paragraph 16 of its Objection, Eversource argues that Mark Joyce and Karen

Crowley wish to conduct untimely discovery and submit untimely testimony. This is not the
case. Mark Joyce and Karen Crowley’s Petition to Intervene clearly states that they request
intervention “to allow them to protect their property and their property rights and to advocate for
alternatives to avoid or reduce impacts thereto based on the record in this proceeding.” Petition
to Intervene, Para. 11 (emphasis added). They did not request to submit untimely discovery or
untimely testimony. As a result, intervention will not impair the orderly and prompt conduct of
the hearings. Site 202.11 (b) & (c)
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IV.

Eversource’s Objection Surprisingly Confirms It Has No Legal Right to Construct
its Project.
7.

In Paragraph 16 of its Objection, Eversource makes a surprising admission that

merits consideration. It states that: “… the Late-Filed Petition makes several factual errors that
do not support intervention.” It then explains in Footnote 2 that: “… The Petition [to Intervene]
contends that the 1950 McFarland easement and Public Utility Commission Order No. 5881 both
effect a limitation on Eversource's property rights, but fails to note that the McFarland easement
was released by a release deed in 1997 (Rockingham County Registry of Deeds Book 3231, Page
2794), in exchange for a new grant of easement rights on the abutting Beswick property (Lot #5,
Plan No. D-12"/3)” (emphasis added).
8.

Eversource’s Objection reveals a significant legal error in its Application. It is

now apparent that the MacFarland easement (Exhibit 5) no longer exists. Eversource claims a
“new grant of easement rights on the abutting Beswick property” conveyed in 1997 (Exhibit 6)
but the Beswick’s conveyance is subordinate to the Little Bay Covenants (Exhibit 2) were duly
recorded in 1984 and prohibit all non-residential structures and all non-residential uses. While
Eversource claims it obtained a new easement in a new location, it had notice of the restrictions
on the Beswick property and could not acquire any right to violate those covenants without
releases from the residents in the Gundalow Landing subdivision who are entitled to enforce
them. See e.g. Smith v. Wedgewood Builders Corp., 134 N.H. 125, 131-32 (1991) citing McCone
v. Courser, 64 N.H. 506, 508 (1988); Pratte v. Balatsos, 99 N.H. 430, 435 (1955) (“By virtue of
the recording, the defendants … were given constructive notice of the plaintiffs' equitable
interest and were under a duty to make inquiry to discover its extent and effect. […] When the
defendants acquired the right-of-way, they took it subject to any equitable right held by the
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plaintiffs.”). Eversource holds no easement or other rights superior to the Little Bay Covenants
which prohibit all non-residential structures and all non-residential uses.
9.

It is too late for Eversource to acquire those rights under RSA 371:1 in this

proceeding. 2 RSA 162-H:7, IV requires that Eversource’s Application include the information
necessary to “satisfy the application requirements of each state agency having jurisdiction, under
state or federal law, to regulate any aspect of the construction or operation of the proposed
facility, and shall include each agency's completed application forms.” (emphasis added).
Eversource did not include a petition to acquire the necessary property rights under RSA 371:1
and it cannot do so now without amending its application (or submitting a new application). 3
This would require a new application, review and hearings under RSA 162-H. This is a serious
risk because denial of an agency approval requires denial of a certificate. RSA 162-H:16, I.
10.

Mark Joyce and Karen Crowley therefore request the opportunity to be heard by

the Committee in this proceeding before decisions are made that could require a new application
to take their property rights to use and enjoy their property as well as their property right to
enforce the Little Bay Covenants which are fundamental rights protected by the State and
Federal Constitutions. It is therefore critical that their Petition to Intervene be granted in this
proceeding where decisions may be made that could impact or result in a taking of their property
rights.
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RSA 371:1 states: “Petition. – Whenever it is necessary, in order to meet the reasonable requirements of service to
the public, that any public utility should construct a line, branch line, extension, pipeline, conduit, line of poles,
towers, or wires across the land of another, … and it cannot agree with the owners of such land or rights as to the
necessity or the price to be paid therefor, such public utility may petition the public utilities commission for such
rights and easements or for permission to take such lands or rights as may be needed for said purposes. […] “
3

In the Groton Wind case, Docket No. 2010-01, the applicant failed to include an application to the State Fire
Marshall, resulting in non-compliance and extensive proceedings to correct the omission of a required state agency
approval.
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