BARRY NEEDLEMAN
Direct Dial: 603.230.440'1

CLANE

Email : barry.needleman@mclane.com
1l South Main Street, Suite 500
Concord, NH 03301

M IDDLETON

T 603.226.0400
F 603.230.4448

VIA HAND.DELIVERY
February 24,2016

New Hampshire Site Evaluation Committee
Pamela G. Monroe, Administrator
21 South Fruit Street, Suite l0
Concord, NH 03301

NH Site Evaluation Committee Docket No.2015'06: Joint Application of Northern
Pass Transmission LLC ("NPT") and Public Service Company of New Hampshire
dlbla Eversource Energy ("Eversource'n) for a Certificate of Site and Facility for
Construction of a New High Voltage Transmission Line in New Hampshire

Re:

Dear Ms. Monroe:
Enclosed for filing in the above-referenced docket, please find an original and one copy of the
following Motions:

1) Applicants' Objection to Counsel for the Public's

Response to Motion of Conservation
Land Foundation for Additional or Deferred Public Hearings and Contested Motion for
Due Process Upon Submission of Additional Information of the Society for the
Protection of New Hampshire Forests;

2)

Applicants' Objection to the Conservation Law Foundation's Motion for Additional or
Deferred Public Hearings; and

3)

Applicants' Objection to the Society for Protection of New Hampshire Forest's Motion
for Due Process Upon Submission of Additional lnformation.

Sincerely,

ArJ'b h.ã/.

tr

r.,

Barry Needleman
Enclosures

cc:

Distribution List

McLane Miclcileton, Professional Association
Manchester, Concord, Portsmouth, NH I Woburr-r, MA
McLane.com
9ss99\10366538

STATE OF NEW HAMPSHIRE
SITE EVALUATION COMMITTEE
SEC DOCKET NO.2015-06

JOINT APPLICATION OF NORTHERN PASS TRANSMISSION LLC &
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE
DIB,I A EVERSOURCE ENERGY
FOR A CERTIFICATE OF SITE AND FACILITY
APPLICANTS' OBJECTION TO COUNS EI, F'OR THE PI]BT,IC'S RESPONSE TO
MOTION OF CONSERVATION LAW FOUNDATION FOR ADDITIONAL OR
DEFERRED PUBLIC HEARINGS AND CONTESTED MOTION FOR DUE PROCESS
UPON SUBMISSION OF ADDITIONAL INFORMATION OF THESOCIF,TY FORTHN
PROTECTION OF NE\il HAMPSHIRE FORESTS
NOW COME Northem Pass Transmission LLC ("NPT") and Public Service Company of
New Hampshire d/b/a Eversource Energy ("PSNH") (collectively the "Applicants"), by and
through their attorneys, Mclane Middleton, Professional Association, and respectfully submit

this Objection to Counsel for the Public's ("Public Counsel") Response to the Society for the
Protection of New Hampshire Forest's ("SPNHF") Motion for Due Process Upon Submission

of

Additional Information and Conservations Law Foundation's ("CLF") Motion for Additional or
Deferred Public Hearings (the "Response").

I.

Introduction

1.

On October 19,2015 the Applicants filed an application for a Certificate of Site

ooCommittee").
and Facility ("Application") with the Site Evaluation Committee ("SEC" or

2.

On December 18,2015 the Committee issued an order accepting the Application

after finding, pursuant to RSA 162-H:7,IV, that the Application contains sufftcient information

to satisfy the application requirements of each state agency having jurisdiction under state or
federal law to regulate any aspect of the construction or operation of the proposed facility.

3.

On February 16,2016 SPNHF filed a Motion for Due Process Upon Submission

of Additional Information with the Committee. In its motion, SPNHF requests that the
Committee (1) conduct a second completeness determination upon submission of additional
information by the Applicants, (2) use the date of the second completeness determination for
purposes of calculating future statutory deadlines, (3) postpone the currently scheduled public

hearings until 60-90 days following acceptance of forthcoming information, aîd, alternatively,

(4) schedule an additional set of public hearings.

4.

On February 18,2016 CLF filed a Motion for Additional or Deferred Public

Hearings with the Committee. In its motion, CLF requests that the Committee schedule

additional county based public hearings or, alternatively, defer public hearings pending
submission of supplemental information by the Applicants.

5.

On February 22,2016 Counsel for the Public filed a Response to CLF and

SPNHF's motions. In his Response, Public Counsel states that he supports postponing the
hearings or suspending the proceedings for a reasonable amount of time after the Joint

Applicant's supplemental matenals are filed.

6.
II.

The Applicants object to the Response.

Discussion

A.
7

.

Public Counselts Response Is Contrary to Express Legislative Intent
On December 28,2015, the SEC sent a letter to the Applicants asking that the

Applicants review the rules and the Application and respond in writing as to whether any
additional information is required in order to comply with the rules and the amount of time
needed to supplement the Application. The Applicants responded on January 15,2016, stating
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that they have reviewed the new rules and

will submit additional information to the Committee

by March 15,2016.

8.
for

Public Counsel supports postponing the hearings or suspending the proceedings

a reasonable amount

of time after the Applicants file forthcoming information to the

Committee. Public Counsel does not cite any authority to support this position and his position
is contrary to the specific requirements of RSA 162-H.

9.

The Legislature explicitly contemplated that pending applications might have to

be supplemented when the new rules became effective; the statute, however, is devoid of any

provision allowing the SEC to defer the statutorily required public hearings:
Except for the cases where the adjudicatory hearing has commenced, applications
pending on the date rules adopted under this paragraph take effect shall be subject
to such rules. Prior to the adoption of rules under this paragraph, applications
shall be continuously processed pursuant to the rules in effect upon the date of
filing. If these rules require the submission of additional information by an
applicant, such applicant shall be afforded a reasonable opportunity to provide
that informationwhile the processíng of the application continues.

RSA 162-H:10, VII femphasis added]. Any effort to suspend the processing of an
application while an applicant is afforded a reasonable opportunity to provide additional
information is directly contrary to RSA 162-H:10, VII.

10.

Moreover, a recent letter issued by Attorney Michael Iacopino is instructive

regarding this issue. Responding to a similar request made by Senator Jeanie Forrester, attached
hereto, and in reference to the above-quoted statutory langtage, Attorney Michael lacopino
states:

[A]s you can see from the above referenced language, the statute provides that the
Applicant will be afforded a reasonable opportunity to supplement its Application
while the processing of the Application continues. There is no provision for a new
'90 day clock.' There is also no provision requiring the Committee to issue an
additional acceptance order.
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See Iacopino Letter (January 21, 201 6)

B. Public

11.

Counselns Analysis Runs Contrarv to the Statute

Public Counsel suggests that the circumstances regarding the adoption of the new

rules while the Applicants' Application was pending before the Committee calls for postponing
the currently scheduled statutory public hearings. Public Counsel cites no authority for this
argument. Moreover, the issue was also addressed in Attorney Iacopino's letter:

RSA 162-H:10, I-c requires the Site Evaluation Committee to hold at least one
joint public hearing in each county in which a proposed facility is to be located.
That joint public hearing must be held within 90 days of the acceptance of the
Application. The Northern Pass Application was accepted on December 18, 2015.
Therefore, the five joint public hearings ... must be completed prior to March 17,
2016. There is no provision contaíned within RSA 162-H which allows the Site
Evaluation Committee to extend the deadline þr holding its public hearings
pending amendments to the Applicatíon.
Id. [emphasis added].

12.

Public Counsel also supports suspending the proceedings until after the

Applicants file additional information. Public Counsel cites RSA 162-H:I4 stating that
the Committee o'may suspend the proceedings and the time frame if it is 'in the public

interest' to do so." Public Counsel Response

13.

atl7.

Public Counsel is mistaken.

RSA 162-H:14, which allows suspension of certain proceedings, only

speaks to the Committee's deliberations that relate to the timeframes established in RSA

162:H:7, including, a deadline for deciding whether to accept the application (RSA 162-

H:7, VI), a deadline for State agencies to report their progress and another for State
agencies to make a final decision (RSA 162-H:7,

VI-b and c), and

a deadline

for the

Committee to make aftnal decision (RSA 162-H:7, VI-d). RSA 162-H:7 does not
address or impose deadlines for public hearings; the statute merely states that "public

information sessions shall be held in accordance with RSA I62-H:10." Id. Therefore,
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RSA 162-H:14 does not grant the Committee the authority to postpose the public
hearings because the required deadlines for such hearings are not included in the

timeframes established in RSA 162-H:7.t As such, Public Counsel's analysis runs
contrary to the statute.

14.

Moreover, Attorney Iacopino addressed this issue in his letter. With regard

to the above-quoted statutory language, Attorney Iacopino states,

Upon receiving the additional information from the Applicant, the
Committee could determine that the additional information is of such a
nature that the public interest requires a temporary suspension of the
proceedings and the time frames. The Site Evaluation Committee cannot
make that determínation until the inþrmation is provided.
See Iacopino Letter (January

15.

27,2016) femphasis added].

Therefore, at minimum, Public Counsel's request for suspending the

proceedings is premature. The Applicants do not believe, however, that suspending the
proceedings will be necessary given that the Applicants endeavored to include much

of

the information required by the new rules in their original Application.

16.

Indeed, the Application submitted by the Joint Applicants on October 18,

2016 akeady substantially encompassed the information required to satisfy many of the
new rules. Prior to filing, the Applicants anticipated the adoption of the new rules and

closely followed their development. The additional information to be provided is limited
and

will not create any material difference

and has been made available to the

as compared to what is already before the SEC

public. The filing will not identify any new,

increased, or different impacts. In essence, the additional information

will be limited to

I Site 301.12 also discusses the statutory timeframes in 162-H:7, VI-b, c, and d. Site 301.12 provides that the
"committee shall temporarily suspend its deliberations and the time frames set forth in this section at any time when
an application is pending before the committee, if it finds that such suspension is in the public interest." (emphasis
added). Site 301.12 does not reference RSA 162-H:10 or the public hearings. Therefore, the Committee's rules do
not contemplate the temporary suspension or a delay in the statutorily mandated timeframes for public hearings.
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relatively few topics that principally address: (1) the one alternate route that the
Applicants believed to be available but that is in reality not a viable alternative; (2)

identification of wetlands, surface waters and archeological sites on property abutting the
site that

will not

be impacted by the Project; (3) information that has largely already been

provided on the legal rights to construct the Project along the route; (a) the contractors
that have been recently selected by the Project; and (5) new requirements for the contents

of the Visual Impact Assessment.
WHEREFORE, the Applicants respectfully request that the Presiding Officer:

a.

Deny Public Counsel's requests; and

b.

Grant such further relief as it deems appropriate.

Respectfully submitted,
Northern Pass Transmission, LLC and
Public Service Company of New Hampshire d/b/a
Eversource Energy

By Its Attorneys,
MoLANE MIDDLETON,
PROFES SIONAL AS SOCIATION

lLf ,2016
'a-l

Dated: Pebruary

By:

á--.<

/

Barry Needleman, Esq. Bar No. 9446
Thomas Getz, Esq. Bar No. 923
Adam Dumville, Esq. Bar No. 20715
11 South Main Street, Suite 500
Concord, NH 03301
(603) 226-0400
barry.needleman@mcl ane. com
thom as. get z@mclane. com
adam. dumville@mclane. com
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Certificate of Service

of February, 20"1.6, an original and one copy of the
hereby certify that on the
the
New Hampshire Site Evaluation Committee and an
foregoing Motion was hand-delivereóto
electronic copy was served upon the SEC Distribution List.
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January 28, 2016

Senator Jeanie Forrester
Chairman Senale Finance
NFf State Senate District 2
State l'loirse Room I05

Concord, Nl{ 03301495

Re:

I

Your Inquiry Rcgalding Sifc Br,atuation Conrnrittcc Joint Public l{earings
in Dockef No.20l5-06 - Northcrn Plss Transmissio¡r

Dear Settator Fon'ester:
Thanl< you for your recent inquiry, regarding Site Evaltration Commiftee procecltrre' pamela h,fonroe, Administrator of tlre Site Evalu*tion Committee, I'ors'arded your e-mail of
January 25, 201 6, regarding the scheduling oftlrejoint public hearings in the above referenced
docket to me lor res¡ionse.-RSA 162-H:10, I-c requires the Site Evaluntion Commitl'ee to hold at
least one joint publið hearing in each county in rt'hich a proposed lncìlity is to be locatecl. That
joinr pubiiiheäring must be helcl rvithin 90 days of the aeceplance of the Application- The
joint prrblic
Ño*licrn Pass Application was acceptecl o¡r December 18, 2015. Thercfore, the Iìve
prcvision
is
no
There
17,?016,
hearings (o¡e in Lach county) rnust be cornpleted prior to I,farch
deadline
the
extend
to
conrai¡red r.r,ithin RSA 162-ii rvhich allows the Site Evaluation Con'rmittec
fo? lrolding its public hearings pending a¡nendmenls to the Application.

RSA I62-H:10. VIì sets forth the oro..-*' to be usecl trylrctr att Application for a
Committee's
Certilicate o[Sire and iracitity siraddles the "old" adnrinistrative rules ancl the
"ilelry''rules. In pertinen{ part, RSA 162-I{:10, Vll states:
"Except for tlie eases rvhere tlre acljtrdicatory hea-ring has
commencecl, flpplications pcncling o¡r the dale rules adopted
under thii par.agraph take e¡fect shall be subject to sttch rules.
prior to thé ncloption ol'rules under this paragraph, applications
shall be conlinuiirsly processed pursuânt to t¡e rulcs i. ef'fect
npon rhe clare of filing-. If the nrles require the subn¡ission of
additional inlo¡rratiol-l by an applicant, such applicant shall be
afforded a reasonable opportunity 1o provide that inlor¡nation

while the proccssing of tlre applicalion continttes'"

Senator Jeanie Forrester

Chairrna¡ Senate Finanee
January 27,2016
Page 2

As you can see from the above referenced language, the stafute provides that the Applicant will be afforded a reasonable opportunity to supplement its Application u&i]e
processíng of the Application continues. There is no provision for a new "90 day clock." There
is also no provision requiring the Comminee to issue an additional aeceptance order.

$:

In this docket, the Applicant has filed a very large Applícation encompassing
approximately Z7,AA0 pages. As required by the statute, tåe Committee has already made its
uo"ptun"r determination. A ñ¡rther acceptance determination is not required nor would it be
appropriate given the statutory language.

However, this does not mean that the public and parties to the aq-udicative process are
without any remedy if new infomration, filed by the Applieant, requires some kind of relief. For
instance, under RSA 162-H:10, I-b the Site Evaluation Committee can order the applicant to
provide for additional public iniormation sessions upon the reqúest of a governing body of a
municipality or an unincorporated place in whicå the propgsed facility is to be located. ln
addition, RSR IOZ-U:14; I, permie the Site Evaluation Committee, "at any time while.an
application for a certificate is before it," to temporarily suspend deliberations and the times
ftu."s estabtished under RSA 162-H:7 if thç Committee finds that it is in the public interest to
do so. Upon receiving the additional information from the Applicant, the Committee could
determinà that the additional information is of such a nature that tbe pubfic interest requires a
temporary suspension of the proceedings and the time frames. The Site Evaluation Committee
cannot make that determination until the information is provided.
In addition, the Site Evaluation Committee takes pubtic written comment throughout the
pendency of,the proceedings. The Committee will review all comments on the Application as
fil ed and supplemented.

I hope this lctter satisfactorily answers your questions with resPect to the process that will
by the Site Eyatuation Committee. Should you have further questions regarding
undertaken
be
process,
you
sbould feel f¡ee to contact me
that

MJVtn

STATE OF NE\ü HAMPSHIRE
SITE EVALUATION COMMITTEE
SEC DOCKET NO. 2015.06

JOINT APPLICATION OF NORTHERN PASS TRANSMISSION LLC &
PUBLIC SERVICE COMPANY OF NE\ü HAMPSHIRE
DIB'/ A EVERSOURCE ENERGY
FOR A CERTIFICATE OF SITE AND FACILITY
APPLICANTS' OBJECTION TO THE CONSERVATION LA\il FOUNDATION'S
MOTION FOR ADDITIONAL OR DEFERRED PUBLIC HEARINGS
NOW COME Northem Pass Transmission LLC ("NPT") and Public Service Company of
New Hampshire d/b/a Eversource Energy ("PSNH") (collectively the "Applicants"), by and
through their attorneys, Mclane Middleton, Professional Association, and respectfully submit

this Objection to the Conservation Law Foundation's (ooCLF") Motion for Additional or Deferred
Public Hearings (the "Motion").

I.

Introduction

1.

On October 19,2015 the Applicants filed an application for a Certificate of Site

ooCommittee").
and Facility ("Application") with the Site Evaluation Committee ("SEC" or

2.

On December 18, 2015 the Committee issued an order accepting the Application

after finding, pursuant to RSA 162-H:7,IV, that the Application contains sufficient information

to satisfy the application requirements of each state agency having jurisdiction under state or
federal law to regulate any aspect of the construction or operation of the proposed facility.

3.

On February 18,2016 CLF filed a Motion for Additional or Deferred Public

Hearings with the Committee. In its motion, CLF requests that the Committee schedule

additional county based public hearings or, alternatively, defer public hearings pending
submission of supplemental information by the Applicants.

4.

II.

The Applicants object to the motion.r

Discussion

A. CLF's Motion

5.

Is Procedurally Improper

As a threshold matter, CLF is not currently aparty to this proceeding, although it

has sought to intervene. See Site 102.31. Since

it is not aparty, its pleading is improper and can

only be considered public comment. See Order Determining Application To Be Incomplete,
Docket No. 2013-02 (January 13,2014) (holding that motions filed by various organizations
pertaining to completeness review are out of order and will be filed as public comment).

B. CLF's Motions Is Contrary

6.

to Express Legislative Intent

On December 28,2015, the SEC sent a letter to the Applicants asking that the

Applicants review the rules and the Application and respond in writing as to whether any
additional information is required in order to comply with the rules and the amount of time
needed to supplement the Application. The Applicants responded on January 15,2016, stating

that they have reviewed the new rules and

will submit additional information to the Committee

by March 15,2016.

7.

CLF asks the Committee to schedule additional hearings or delay the currently

scheduled hearings due to the Applicants' forthcoming submission of additional information.

CLF cites no authority for its arguments. Moreover, the Legislature explicitly contemplated that
pending applications might have to be supplemented when the new rules became effective but
did not provide for any requirements for additional or delayed public hearings:
Except for the cases where the adjudicatory hearing has commenced,
applications pending on the date rules adopted under this paragraph take
effect shall be subject to such rules. Prior to the adoption of rules under
this paragraph, applications shall be continuously processed pursuant to
the rules in effect upon the date of filing. If these rules require the
I

The Applicants also object to Appalachian Mountain Club's Joinder to the Motion.

-2-

submission of additional information by an applicant, such applicant shall
be afforded a reasonable opportunity to provide that information while the
processing of the applicatíon continues.

RSA 162-H:10, VII femphasis added]. Any effort to suspend the processing of an application
while an applicant is afforded

a reasonable

opportunity to provide additional information is

directly contrary to RSA 162-H:10, VII.

8.

Moreover, a recent letter issued by Attorney Michael Iacopino is instructive

regarding this issue. Responding to a similar request made by Senator Jeanie Forrester, attached
hereto, and in reference to the above-quoted statutory language, Attorney Michael Iacopino
states:

[A]s you can see from the above referenced language, the statute provides that the
Applicant will be afforded a reasonable opportunity to supplement its Application
while the processing of the Application continues. There is no provision for a new
'90 day clock.' There is also no provision requiring the Committee to issue an
additional acceptance order.
See lacopino Letter (January 27, 2016).

C. CLF's Motion Runs Contrarv to the Statute

9.

CLF requests that the Committee grant an additional round of public hearings

after the Applicants submit supplemental information "to comply with Site 201.03." CLF Motion

atl[2. Site 201.03 pertains to public hearings
an application for a certificate

and provides

"[w]ithin 90 days after

acceptance

of

... the committee shall hold not less than one public hearing in

each county in which the proposed

facility is to be located." It does not provide authority for the

Committee to grant a second round of public hearings.

10.

CLF also relies on RSA 162-H:4,II as apparent authority to support its request.

RSA 162-H:4, II provides that "[t]he committee shall hold hearings
and such additional hearings as

as required

by this chapter

it deems necessary and appropriate." RSA 162-H:4, II. The

-J-

Applicants agree that the Committee has authority to order additional information sessions. Site
201.04 provides "[u]pon request of the governing body of a municipality or unincorporated place

in which the proposed energy facility is to be located, or on the committee's own motion, the
committee may order the applicant to provide such additional public information sessions as are
reasonable to inform the public regarding the proposed energy
I

1.

facility." Site 201.04.

Neither the statute nor the applicable regulation authorize entities like CLF to

request additional hearings or public information sessions. The Applicants do recognize that the

municipalities may request such additional public information sessions, or the Committee may
schedule them

if it

so desires. The Applicants do not believe, however, that is necessary given

the 15 public information sessions/hearings that will have occurred regarding this Project
between September 2,2015 and March 16,2016 as well as the 15 voluntary open houses that the

Applicants held between August and September,2ïI3. See Application at ES-7.

12.

CLF requests, in the alternative, that the Committee defer all public hearings until

after the Applicants' supplemental information is made available. Again, there is no statutory

authority for CLF's position. Moreover, in the attached letter, Attorney Iacopino states:

RSA 162-H:10, I-c requires the Site Evaluation Committee to hold at least one
joint public hearing in each county in which a proposed facility is to be located.
That joint public hearing must be held within 90 days of the acceptance of the
Application. The Northern Pass Application was accepted on December 18, 2015.
Therefore, the five joint public hearings ... must be completed prior to March 17,
2016. There is no provision contained wíthin RSA 162-H which allows the Site
Evaluation Committee to extend the deadlineþr holdíng its public hearings
pending amendments to the Application.
See lacopino Letter (January

27,2016) [emphasis added].

1,3. CLF asserts that RSA 162-H:14,I grants the Committee authority to defer the
scheduled hearings stating that "the SEC has the discretion to temporarily suspend certificate

proceedings when in the public interest." CLF Motion at fl 6. CLF is mistaken.

-4-

14.

RSA 162-H:14, which allows suspension of certain proceedings, only speaks to

the Committee's deliberations that relate to the timeframes established in RSA 162:H:7,

including, a deadline for deciding whether to accept the application (RSA I62-H:7, VI), a
deadline for State agencies to report their progress and another for State agencies to make a final
decision (RSA 162-H:7, VI-b and c), and a deadline for the Committee to make a final decision

(RSA 162-H:7, VI-d). RSA 162-H:7 does not specifically impose deadlines for public hearings;
the statute merely states that the sessions shall be held in accordance with RSA 162-H:10.
Therefore, RSA 162-H:14 does not grant the Committee the authority to postpose the public
hearings because the required deadlines for such hearings are not specifically included in the

timeframes established in RSA 162-H:7.2 As such, CLF's motion runs contrary to the statute.

15.

Moreover, Attorney Iacopino addressed this issue in his letter. With regard to the

above-quoted statutory language, Attorney Iacopino states,

Upon receiving the additional information from the Applicant, the
Committee could determine that the additional information is of such a
nature that the public interest requires a temporary suspension of the
proceedings and the time frames. The Site Evaluation Committee cannot
make that determination until the inþrmatíon is províded.
See lacopino Letter (January

16.

27,2016) [emphasis added].

Therefore, at minimum, CLF's request for suspending the proceedings is

premature. The Applicants do not believe, however, that suspending the proceedings

will

be necessary given that the Applicants endeavored to include much of the information

required by the new rules in their original Application.

2

Site 301.12 also discusses the statutorytimeframes laid out inl62-H:7,VI-b, c, and d. Site 3Ol.l2 provides that
the "committee shall temporarily suspend its deliberations and the time frames set forth in this section at any time
when an application is pending before the committee, if it finds that such suspension is in the public interest."
(emphasis added). Site 301 . 12 does not reference RSA I 62-H: l0 or the public hearings. Therefore, the
Committee's rules do not contemplate the temporary suspension or a delay in the statutorily mandated timef¡ames

for public information sessions.

5

17.

Indeed, the Application submitted by the Joint Applicants on October 18,

2016 akeady substantially encompassed the information required to satisff many of the
new rules. Prior to filing, the Applicants anticipated the adoption of the new rules and

closely followed their development. The additional information to be provided is limited
and

will not create any material difference

and has been made available to the

as compared to what is already before.the SEC

public. The filing will not identify any new,

increased, or different impacts. In essence, the additional information

will

be limited to

relatively few topics that principally address: (1) the one alternate route that the
Applicants believed to be available but that is in reality not a viable alternative; (2)

identification of wetlands, surface waters and archeological sites on property abutting the
site that will not be impacted by the Project; (3) information that has largely already been

provided on the legal rights to construct the Project along the route; (a) the contractors
that have been recently selected by the Project; and (5) new requirements for the contents

of the Visual Impact Assessment.
V/HEREFORE, the Applicants respectfully request that the Presiding Officer:

a.

Treat CLF's motion as a public comment;

b.

Deny CLF's requests that additional public hearings be held or, alternatively, that
all public hearings be delayed; and

c.

Grant such further relief as it deerns appropriate.

-6-

Respectfully submitted,
Northern Pass Transmission, LLC and Public
Service Company of New Hampshire d/b/a
Eversource Energy

By Its Attorneys,

McLANE MIDDLETON,
PROFES SIONAL ASSOCIATION
Dated: February

ï/.20rc

By:
Barry Needleman, Bar No. 9446
Tom Getz, Bar No. 923
Adam Dumville, Bar No. 20715
11 South Main Street, Suite 500
Concord, NH 03301
(603) 226-0400
barry.needleman@mcl ane. com
adam. dumv ille@mclane. com

Certificate of Service

I hereby certify that on n"2L of February, 2016, an original and one copy of the
foregoing Motion was hand-delivered to the New Hampshire Site Evaluation Committee and an
electronic copy was served upon the SEC Distribution List.
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January 28, 2016

Senator Jeanie Forrester
Chairman Senale Finance
NFf State Senate District 2
State l'loirse Room I05

Concord, Nl{ 03301495

Re:

I

Your Inquiry Rcgalding Sifc Br,atuation Conrnrittcc Joint Public l{earings
in Dockef No.20l5-06 - Northcrn Plss Transmissio¡r

Dear Settator Fon'ester:
Thanl< you for your recent inquiry, regarding Site Evaltration Commiftee procecltrre' pamela h,fonroe, Administrator of tlre Site Evalu*tion Committee, I'ors'arded your e-mail of
January 25, 201 6, regarding the scheduling oftlrejoint public hearings in the above referenced
docket to me lor res¡ionse.-RSA 162-H:10, I-c requires the Site Evaluntion Commitl'ee to hold at
least one joint publið hearing in each county in rt'hich a proposed lncìlity is to be locatecl. That
joinr pubiiiheäring must be helcl rvithin 90 days of the aeceplance of the Application- The
joint prrblic
Ño*licrn Pass Application was acceptecl o¡r December 18, 2015. Thercfore, the Iìve
prcvision
is
no
There
17,?016,
hearings (o¡e in Lach county) rnust be cornpleted prior to I,farch
deadline
the
extend
to
conrai¡red r.r,ithin RSA 162-ii rvhich allows the Site Evaluation Con'rmittec
fo? lrolding its public hearings pending a¡nendmenls to the Application.

RSA I62-H:10. VIì sets forth the oro..-*' to be usecl trylrctr att Application for a
Committee's
Certilicate o[Sire and iracitity siraddles the "old" adnrinistrative rules ancl the
"ilelry''rules. In pertinen{ part, RSA 162-I{:10, Vll states:
"Except for tlie eases rvhere tlre acljtrdicatory hea-ring has
commencecl, flpplications pcncling o¡r the dale rules adopted
under thii par.agraph take e¡fect shall be subject to sttch rules.
prior to thé ncloption ol'rules under this paragraph, applications
shall be conlinuiirsly processed pursuânt to t¡e rulcs i. ef'fect
npon rhe clare of filing-. If the nrles require the subn¡ission of
additional inlo¡rratiol-l by an applicant, such applicant shall be
afforded a reasonable opportunity 1o provide that inlor¡nation

while the proccssing of tlre applicalion continttes'"

Senator Jeanie Forrester

Chairrna¡ Senate Finanee
January 27,2016
Page 2

As you can see from the above referenced language, the stafute provides that the Applicant will be afforded a reasonable opportunity to supplement its Application u&i]e
processíng of the Application continues. There is no provision for a new "90 day clock." There
is also no provision requiring the Comminee to issue an additional aeceptance order.

$:

In this docket, the Applicant has filed a very large Applícation encompassing
approximately Z7,AA0 pages. As required by the statute, tåe Committee has already made its
uo"ptun"r determination. A ñ¡rther acceptance determination is not required nor would it be
appropriate given the statutory language.

However, this does not mean that the public and parties to the aq-udicative process are
without any remedy if new infomration, filed by the Applieant, requires some kind of relief. For
instance, under RSA 162-H:10, I-b the Site Evaluation Committee can order the applicant to
provide for additional public iniormation sessions upon the reqúest of a governing body of a
municipality or an unincorporated place in whicå the propgsed facility is to be located. ln
addition, RSR IOZ-U:14; I, permie the Site Evaluation Committee, "at any time while.an
application for a certificate is before it," to temporarily suspend deliberations and the times
ftu."s estabtished under RSA 162-H:7 if thç Committee finds that it is in the public interest to
do so. Upon receiving the additional information from the Applicant, the Committee could
determinà that the additional information is of such a nature that tbe pubfic interest requires a
temporary suspension of the proceedings and the time frames. The Site Evaluation Committee
cannot make that determination until the information is provided.
In addition, the Site Evaluation Committee takes pubtic written comment throughout the
pendency of,the proceedings. The Committee will review all comments on the Application as
fil ed and supplemented.

I hope this lctter satisfactorily answers your questions with resPect to the process that will
by the Site Eyatuation Committee. Should you have further questions regarding
undertaken
be
process,
you
sbould feel f¡ee to contact me
that

MJVtn

STATE OF NEW HAMPSHIRE
SITE EVALUATION COMMITTEE
SEC DOCKET NO.20T5-06

JOINT APPLICATION OF NORTHERN PASS TRANSMISSION LLC &
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE
DlBI A EVERSOURCE ENERGY
FOR A CERTIFICATE OF SITE AND FACILITY
APPLICANTS' OBJECTION TO THE SOCIETY FOR THE PROTECTION OF NEW
HAMPSHIRE FOREST'S MOTION FOR DUE PROCESS UPON SUBMISSION OF
ADDITIONAL INFORMATION
NOV/ COME Northern Pass Transmission LLC ("NPT") and Public Service Company

of

New Hampshire d/b/a Eversource Energy ("PSNH") (collectively the "Applicants"), by and
through their attorneys, Mclane Middleton, Professional Association, and respectfully submit
this Objection to the Society for the Protection of New Hampshire Forest's ("SPNHF") Motion

for Due Process Upon Submission of Additional Information (the o'Motion").

I.

Introduction

1.

On October 19,2015 the Applicants filed an application for a Certificate of Site

ooCommittee").
and Facility ("Application") with the Site Evaluation Committee ("SEC" or

2.

On December 18, 2015 the Committee issued an order accepting the Application

after finding, pursuant to RSA 162-H:7,IV, that the Application contains sufficient information

to satisfy the application requirements of each state agency having jurisdiction under state or
federal law to regulate any aspect of the construction or operation of the proposed facility.

3.

On February 16,2016 SPNHF filed a Motion for Due Process Upon Submission

of Additional Information with the Committee. In its motion, SPNHF requests that the
Committee (1) conduct a second completeness determination upon submission of additional

information by the Applicants, (2) use the date of the second completeness determination for
purposes of calculating future statutory deadlines, (3) postpone the currently scheduled public

hearings until 60-90 days following acceptance of forthcoming information, and, alternatively,

(4) schedule an additional set of public hearings.

4.
II.

The Applicants object to the Motion.l

Discussion

A.

5.

SPNHF's Motion Is Procedurally Improper
As a threshold matter, SPNHF is not currently aparty to this proceeding, although

it has sought to intervene.

See Site 102.31. Since

it is not a party, its pleading is improper and

can only be considered public comment. See Order Determining Application To Be Incomplete,

Docket No. 2013-02 (January 13,2014) (holding that motions filed by various organizations
pertaining to completeness review are out of order and will be filed as public comment).

B.

6.

SPNHF's lVlotion Is Contrarv fo Ernress Lesislative Intent
On December 28,2015, the SEC sent a letter to the Applicants asking that the

Applicants review the rules and the Application and respond in writing as to whether any
additional information is required in order to comply with the rules and the amount of time
needed to supplement the Application. The Applicants responded on January 15,2016, stating

that they have reviewed the new rules and

will submit additional information to the Committee

by March 15,2016.

7.

SPNHF asserts that the "relatively unusual" circumstances involving the new

rules dictate that it is necessary that the SEC conduct a second completeness determination
regarding the Application. SPNHF cites no authority for its arguments. Moreover, the

Legislature explicitly contemplated that pending applications might have to be supplemented
I

The Applicants also object to Appalachian Mountain Club's Joinder to the Motion.
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when the new rules became effective but did not provide for any requirements for additional
completeness determinations

:

Except for the cases where the adjudicatory hearing has commenced, applications
pending on the date rules adopted under this paragraph take effect shall be subject
to such rules. Prior to the adoption of rules under this paragraph, applications
shall be continuously processed pursuant to the rules in effect upon the date of
filing. If these rules require the submission of additional information by an
applicant, such applicant shall be afforded a reasonable opportunity to provide
that informationwhile the processing of the application continues.

RSA 162-H:10, VII [emphasis added]. Any effort to defer or suspend the processing of an
application while an applicant is afforded a reasonable opportunity to provide additional
information is directly contrary to RSA 162-H:10, VII.

8.

Moreover, a recent letter issued by Attorney Michael Iacopino is instructive

regarding this issue. Responding to a similar request made by Senator Jeanie Forrester, attached
hereto, and in reference to the above-quoted statutory language, Attorney Michael Iacopino
states:

[A]s you can see from the above referenced language, the statute provides that the
Applicant will be afforded a reasonable opportunity to supplement its Application
while the processing of the Application continues. There is no provision for a new
'90 day clock.' There is also no provision requiring the Committee to issue an
additional acceptance order.
See lacopino Letter (January 27,2016).

C. SPNHF's Motion

9.

Runs Contrarv to the Statute

SPNHF also argues that the Application was effectively "rendered incomplete"

by the adoption of the new rules. Again, SPNHF cites no authority for its argument. In fact, the
statute is expressly devoid of any language supporting this position.

10.

Moreover, in the attached letter, Attorney Iacopino states as follows, "As required

by the statute, the Committee has already made its acceptance determination. A further

-J-

acceptance determination is not required nor would

it be appropriate given the statutory

language." Id.

11.

SPNHF next requests that the Committee use the date of a second completeness

determination as the date of acceptance for purposes of calculating all future statutory deadlines.

As Attorney Iacopino stated, a second completeness determination is not authorizedby the
statute. Moreover, there is nothing in the statute that requires or permits re-starting the statutory
clock.

12.

SPNHF next requests that the currently scheduled public hearings be delayed until

60-90 days following the Committee's acceptance of the supplemental information. Again, there
is no statutory authority for SPNHF's position and the issue was also addressed in Attorney

Iacopino's letter:

RSA 162-H:10, I-c requires the Site Evaluation Committee to hold at least one
joint public hearing in each county in which a proposed facility is to be located.
That joint public hearing must be held within 90 days of the acceptance of the
Application. The Northern Pass Application was accepted on December 18, 2015.
Therefore, the five joint public hearings ... must be completed prior to March 17,
201,6. There is no provísion containedwithín RSA 162-Hwhich allows the Site
Evaluation Committee to extend the deadlineþr holding its public hearings
pendíng amendments to the Application.
Id. [emphasis added].

13.

SPNHF asserts that "RSA 162-H:14 authorizes the SEC to alter the statutorily

prescribed schedule when the SEC odeems it to be in the public interest."' SPNHF Motion at fl

21. SPNHF is mistaken.

14.

RSA 162-H: 14, which allows suspension of certain proceedings, only speaks to

the Committee's deliberations that relate to the timeframes established in RSA 162:H;7,

including, a deadline for deciding whether to accept the application (RSA 162-H:7, VI), a
deadline for State agencies to report their progress and another for State agencies to make a final

4

decision (RSA 162-H:7 , VI-b and c), and a deadline for the Committee to make a ftnal decision

(RSA 762-H:7, VI-d). RSA 162-H:7 does not specifically impose deadlines for public hearings;
the statute merely states that the sessions shall be held in accordance with RSA 162-H:I0.
Therefore, RSA 162-H:14 does not grant the Committee the authority to posþose the public
hearings because the required deadlines for such hearings are not specifically included in the
timeframes established in RSA 162-H:7.2 As such, SPNHF's motion runs contrary to the statute.

15.

Moreover, Attorney Iacopino addressed this issue in his letter. With regard to the

above-quoted statutory language, Attorney Iacopino states,

Upon receiving the additional information from the Applicant, the
Committee could determine that the additional information is of such a
nature that the public interest requires a temporary suspension of the
proceedings and the time frames. The Site Evaluation Committee cannot
make that determinatíon untíl the inþrmation is províded.
Seelacopino Letter (January 27,2016). [emphasis added].

16.

Therefore, at minimum, SPNHF's request for suspending the proceedings

is premature. The Applicants do not believe, however, that suspending the proceedings

will

be necessary given that the Applicants endeavored to include much of the

information required by the new rules in their original Application.

17.

Indeed, the Application submitted by the Joint Applicants on October 18,

2016 already substantially encompassed the information required to satisfy many of the
new rules. Prior to filing, the Applicants anticipated the adoption of the new rules and

closely followed their development. The additional information to be provided is limited

2

Site 301.12 also discusses the statutory timeframes laid out inl62-H:7,VI-b, c, and d. Site 301.12 provides that
the "committee shall temporarily suspend its deliberations and the time frames set forth in this section at any time
when an application is pending before the committee, if it finds that such suspension is in the public interest."
(emphasis added). Site 301.12 does not reference RSA 162-H:10 or the public hearings. Therefore, the
Committee's rules do not contemplate the temporary suspension or a delay in the statutorily mandated timeframes

for public information sessions.
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and

will not create

any material difference as compared to what is already before the SEC

and has been made available to the

public. The filing will not identify any new,

increased, or different impacts. In essence, the additional information

will

be limited to

relatively few topics that principally address: (1) the one alternate route that the
Applicants believed to be available but that is in reality not a viable altornative; (2)

identification of wetlands, surface waters and archeological sites on property abutting the
site that

will not be impacted by the Project; (3) information that has largely already been

provided on the legal rights to construct the Project along the route; (4) the contractors
that have been recently selected by the Project; and (5) new requirements for the contents

of the Visual Impact Assessment.

18.

Finally, SPNHF requests, in the alternative, the Committee schedule an additional

set of public hearings to occur 60-90 days

following acceptance of the additional information.

SPNHF relies on RSA 162-H.4,II as apparent authority to support its request. RSA 162-H:4,1I
provides that "[t]he committee shall hold hearings as required by this chapter and such additional
hearings as it deems necessary and approprtate." RSA 162-H:4,

II.

Site 201.04 provides "[u]pon

request of the governing body of a municipality or unincorporated place in which the proposed
energy facility is to be located, or on the committee's own motion, the committee may order the
applicant to provide such additional public information sessions as are reasonable to inform the

public regarding the proposed energy facility." Site 201.04.

19.

Neither the statute nor the applicable regulation authorize entities like SPNHF to

request additional hearings or public information sessions. The Applicants do recognize that the

municipalities may request such additional public information sessions, or the Committee may
schedule them

if it

so desires. The Applicants do not believe, however, that is nocessary given

-6-

the 15 public information sessions/hearings that will have occurred regarding this Project
between September 2,2015 and March 16,2016 as well as the 15 voluntary open houses that the

Applicants held between August and September,2013. See Application at ES-7.
WHEREFORE, the Applicants respectfully request that the Presiding Officer:

a.

Treat SPNHF's motion as public comment;

b.

Deny SPNHF's requests; and

c. Grant such further relief as it deems appropriate.

Respectfully submitted,
Northern Pass Transmission, LLC and
Public Service Company of New Hampshire d/b/a
Eversource Energy

By Its Attorneys,
MoLANE MIDDLETON,
PROFES SIONAL AS SOCIATION
Dated: F ebruary 2'1, 2016

By:

Æ-,..-¿l

lv

Barry Needleman, Bar No. 9446
Tom Getz, Bar No. 923
Adam Dumville, Bar No. 20715
11 South Main Street, Suite 500
Concord, NH 03301
(603) 226-0400
barry. needleman@mcl ane. com
ad am. dumv ille @mclane. com
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Certificate of Service

I hereby

m"þLof

February, 2016, an original and one copy of the
foregoing Motion was hand-delivered to the New Hampshire Site Evaluation Committee and an
elechonic copy was served upon the SEC Distribution List.

certify that on

A4

BarcyÁ{eedlernan
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January 28, 2016

Senator Jeanie Forrester
Chairman Senale Finance
NFf State Senate District 2
State l'loirse Room I05

Concord, Nl{ 03301495

Re:

I

Your Inquiry Rcgalding Sifc Br,atuation Conrnrittcc Joint Public l{earings
in Dockef No.20l5-06 - Northcrn Plss Transmissio¡r

Dear Settator Fon'ester:
Thanl< you for your recent inquiry, regarding Site Evaltration Commiftee procecltrre' pamela h,fonroe, Administrator of tlre Site Evalu*tion Committee, I'ors'arded your e-mail of
January 25, 201 6, regarding the scheduling oftlrejoint public hearings in the above referenced
docket to me lor res¡ionse.-RSA 162-H:10, I-c requires the Site Evaluntion Commitl'ee to hold at
least one joint publið hearing in each county in rt'hich a proposed lncìlity is to be locatecl. That
joinr pubiiiheäring must be helcl rvithin 90 days of the aeceplance of the Application- The
joint prrblic
Ño*licrn Pass Application was acceptecl o¡r December 18, 2015. Thercfore, the Iìve
prcvision
is
no
There
17,?016,
hearings (o¡e in Lach county) rnust be cornpleted prior to I,farch
deadline
the
extend
to
conrai¡red r.r,ithin RSA 162-ii rvhich allows the Site Evaluation Con'rmittec
fo? lrolding its public hearings pending a¡nendmenls to the Application.

RSA I62-H:10. VIì sets forth the oro..-*' to be usecl trylrctr att Application for a
Committee's
Certilicate o[Sire and iracitity siraddles the "old" adnrinistrative rules ancl the
"ilelry''rules. In pertinen{ part, RSA 162-I{:10, Vll states:
"Except for tlie eases rvhere tlre acljtrdicatory hea-ring has
commencecl, flpplications pcncling o¡r the dale rules adopted
under thii par.agraph take e¡fect shall be subject to sttch rules.
prior to thé ncloption ol'rules under this paragraph, applications
shall be conlinuiirsly processed pursuânt to t¡e rulcs i. ef'fect
npon rhe clare of filing-. If the nrles require the subn¡ission of
additional inlo¡rratiol-l by an applicant, such applicant shall be
afforded a reasonable opportunity 1o provide that inlor¡nation

while the proccssing of tlre applicalion continttes'"

Senator Jeanie Forrester

Chairrna¡ Senate Finanee
January 27,2016
Page 2

As you can see from the above referenced language, the stafute provides that the Applicant will be afforded a reasonable opportunity to supplement its Application u&i]e
processíng of the Application continues. There is no provision for a new "90 day clock." There
is also no provision requiring the Comminee to issue an additional aeceptance order.

$:

In this docket, the Applicant has filed a very large Applícation encompassing
approximately Z7,AA0 pages. As required by the statute, tåe Committee has already made its
uo"ptun"r determination. A ñ¡rther acceptance determination is not required nor would it be
appropriate given the statutory language.

However, this does not mean that the public and parties to the aq-udicative process are
without any remedy if new infomration, filed by the Applieant, requires some kind of relief. For
instance, under RSA 162-H:10, I-b the Site Evaluation Committee can order the applicant to
provide for additional public iniormation sessions upon the reqúest of a governing body of a
municipality or an unincorporated place in whicå the propgsed facility is to be located. ln
addition, RSR IOZ-U:14; I, permie the Site Evaluation Committee, "at any time while.an
application for a certificate is before it," to temporarily suspend deliberations and the times
ftu."s estabtished under RSA 162-H:7 if thç Committee finds that it is in the public interest to
do so. Upon receiving the additional information from the Applicant, the Committee could
determinà that the additional information is of such a nature that tbe pubfic interest requires a
temporary suspension of the proceedings and the time frames. The Site Evaluation Committee
cannot make that determination until the information is provided.
In addition, the Site Evaluation Committee takes pubtic written comment throughout the
pendency of,the proceedings. The Committee will review all comments on the Application as
fil ed and supplemented.

I hope this lctter satisfactorily answers your questions with resPect to the process that will
by the Site Eyatuation Committee. Should you have further questions regarding
undertaken
be
process,
you
sbould feel f¡ee to contact me
that

MJVtn

