THE STATE OF NEW HAMPSHIRE
SITE EVALUATION COMMITTEE
Joint Application of Northern Pass Transmission, LLC and Public Service Company of New
Hampshire d/b/a Eversource Energy for a Certificate of Site and Facility for the Construction of
a New High Voltage Transmission Line in New Hampshire
Docket No. 2015-06
MOTION TO TEMPORARILY SUSPEND DELIBERATIONS
PURSUANT TO RSA 162-H:14
Municipal Intervenor Groups 1 South, 2, 3 South, and 3 North (collectively “the Parties”)
submit this motion to temporarily suspend the Subcommittee’s deliberations on the Application,
stating as follows:
1.

On October 19, 2015, Northern Pass Transmission, LLC and Public Service

Company of New Hampshire d/b/a Eversource Energy (collectively, the "Applicants"),
submitted a Joint Application for a Certificate of Site and Facility (the "Application") to the New
Hampshire Site Evaluation Committee (the "Committee" or "SEC") to construct a 192-mile
transmission line to run through New Hampshire from the Canadian border in Pittsburg to
Deerfield (the "Project"). By order dated December 18, 2015, a designated Subcommittee of the
SEC accepted the Application as complete. By order dated June 15, 2016, the Subcommittee
suspended the statutory timeframe required by the enabling legislation and required a final
decision by September 30, 2017.
2.

The Parties move to temporarily suspend the September 30, 2017 decision date as

well as the adjudicative and deliberative phases of this docket set to run from April – September
2017, pending a decision in the Massachusetts Clean Energy RFP.
3.

RSA 162-H:14, I permits suspension of the deliberations and time frame

established under RSA 162-H:7 “[i]f the [SEC]…deems it to be in the public interest…”. The
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Subcommittee’s consideration of the within request must be balanced against one of the stated
purposes of RSA 162-H to avoid “undue delay.” See RSA 162-H:1.
4.

The SEC has already considered and granted a suspension request and in the

course of that decision described the necessary analysis for such requests. See June 15, 2016
Order on Motions to Suspend (“Suspension Order”). The Subcommittee may suspend the
statutory timeframes pursuant to RSA 162-H:14 if (1) it is authorized by the enabling statute to
do so, and (2) the requested suspension is found to be in the public interest. See Suspension
Order, pg. 4. In partially granting the requested suspension, the Subcommittee determined that it
did have the requisite authority to suspend, and therefore the focus of this motion, and the
Subcommittee’s consideration of same, is limited to whether or not the suspension requested
herein is in the public interest. Id., pgs. 4-5. The Parties believe that the public interest warrants
the suspension of this proceeding.
5.

It is in the public interest to suspend the proceedings because recent statements by

Hydro-Quebec indicate that: (1) it will no longer pay any costs to bury the line in New
Hampshire, and (2) it will honor its obligations under the TSA to provide payments to NPT only
if and when it makes a sufficient profit from the sale of energy into the New England market.
These statements are at odds with representations made by the Applicant in this proceeding and
to the SEC. One of the primary means by which HQ stands to profit from its involvement in this
Project is through the sale of energy over the NPT line into the ISO-NE region. That energy
requires a consumer or buyer. One of the potential buyers for this energy, the Tri-State Clean
Energy RFP did not select the Project. Another potential buyer for this energy, the Massachusetts
Clean Energy RFP, will be soliciting bids this Spring and should select a source of energy by late
Fall 2017. Assuming the Project is selected at a price deemed acceptable to HQ, with the terms
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communicated to the parties in this proceeding, then this proceeding may continue. If the Project
is not selected, or selected at a cost not deemed acceptable to HQ, then it appears that HQ is
prepared to withdraw its support and involvement with the Project.
6.

HRE/HQ’s obligations under the Project are quite clear. Michael Ausere’s

prefiled testimony on behalf of the Applicant defines the relationship and responsibilities
between NPT and its partners and the timing of payments to NPT under the TSA. The purpose
of Mr. Ausere’s testimony was to “demonstrate that NPT has the financial capability to construct
and operate the Project.” See October 16, 2015 Prefiled Testimony of Michael J. Ausere, pg. 2,
lines 9-10 (“Ausere Prefiled”). According to Mr. Ausere, NPT’s financial capability to construct
and operate the Project is based on (1) the financial strength of NPT’s parent, Eversource; (2) the
TSA; and (3) the financial strength of HRE’s parent, HQ. See id., pg. 2, lines 15-21. The basis
for relying upon the financial strength of HQ is the Transmission Services Agreement (“TSA”),
executed between NPT and Hydro Renewable Energy Inc. (“HRE”), a wholly owned subsidiary
of Hydro-Quebec (“HQ”), which is a FERC-approved transmission service agreement by which
“NPT will provide firm transmission service to HRE over the NPT line in exchange for payment
of NPT’s costs for developing, constructing, operating and maintaining the Project. HQ…will
have the opportunity to recover its transmission payments through sales of electricity into the
New England market.” See id., pg. 3, lines 6-9. The payments contemplated under the TSA
from HRE to NPT are calculated using a FERC-approved, cost-based formula rate that is
intended to enable NPT to recover the costs of development and construction plus a return on
investment over the 40 year lifespan of the TSA. Id., lines 13-15. Critically, and per the express
terms of the TSA, NPT may not invoice HRE for those payments prior to the commercial
operation date of the Project. See id., pg. 8, lines 12-13; see also Application, pg. 52,
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“Operation” & Transmission Service Agreement, Application, Appendix 16, sect. 8.1.2(a). At
Mr. Ausere’s technical session, he clarified that HRE’s obligation to make the formula rate
payments to NPT remains in effect even if no energy is transmitted down the line or done so at a
net loss to HRE/HQ. In addition, NPT will not have the needed funds to decommission the
Project until the end of the 40 year term under the TSA: “NPT will begin to collect the costs of
decommissioning over the last sixty months of commercial operation.” See id., pg. 9, lines 7-8;
see also Application, pg. 54 (the TSA “…provides that NPT will collect…a monthly payment
from [HRE]over the last five years of the 40-year term of the TSA…designed to cover the costs
of decommissioning…”).
7.

Recent reports from the Canadian press and press releases from HQ in Canada

indicate that despite any obligations under the TSA, HQ appears to no longer be willing to pay
any costs for the Project’s construction, and HQ’s willingness to honor its obligations under the
TSA are now apparently dependent upon being able to sell its power over the Project at a profit.
See HQ Press Releases and Canadian Press Articles, Exhibit A (from March 8 th press release:
“[HQ] won’t pay a cent for the Northern Pass transmission line on the American side. American
consumers will pay the transmission costs in the U.S. through their electricity rates…Under the
[Massachusetts] RFP, the selected suppliers’ transmission costs will be paid by the electrical
utilities. So, it will be American customers who, through their electricity rates, will pay the costs
of the line.”; from March 9th press release: “[HQ] will make sure this project is profitable for
Quebecers.”). These statements are inconsistent with the obligations agreed to and required by
the TSA. Counsel for the Public was similarly concerned by these statements and wrote to
Eversource to clarify its commitment to the Project and whether the TSA was still in effect under
the terms known to the parties in this docket; the response from Eversource did not adequately
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address these concerns. See March 20, 2017 and March 28, 2017 Letters between Counsel for
the Public and Eversource, attached as Exhibit B.
8.

HQ never intended to bear the sole responsibility for the payments required under

the TSA. Rather, HQ was and is reliant on being selected in the Clean Energy RFP so that it
could pass along these costs to the ratepayers of Connecticut, Massachusetts, and Rhode Island.
As explained by James Muntz on behalf of the Applicant, “[i]f Northern Pass is selected and
constructed, New Hampshire customers will not bear any of the expenses but will still
experience the…benefits of the Project.” See October 16, 2015 Prefiled Testimony of James A.
Muntz, pg. 9, lines 12-13. Unfortunately, HQ was not selected for the Tri-State Clean Energy
RFP. The Commonwealth of Massachusetts has requested proposals under a similar RFP, with
bids due by March/April 2017, and a selection decision expected in late Fall 2017. The ability to
profitably sell the power, and thus honor its TSA obligations to pay for construction of the line,
is therefore dependent on being selected in the Massachusetts RFP at a certain price point.
9.

HQ’s recent statements conditioning its payment to NPT for the Project on

profitability and the lack of any confirmed buyer of this energy beg the question as to why the
SEC should continue deliberations at this time because the Applicant cannot satisfy all of the
required statutory criteria. Accordingly, until and unless NPT is selected as the source of energy
and the terms of that arrangement are known, the SEC should suspend this docket. HQ is
threatening to ignore its payment obligations under the TSA if they cannot locate a profitable
consumer for the energy that will flow over the line. Whether HQ will be selected as the
winning bidder in the Massachusetts RFP and the profitability of that relationship will not be
known until that process is completed in Fall 2017. It would not be in the public interest to
continue with this docket until the outcome of the Massachusetts RFP is known and HQ
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confirms its commitment to reimburse NPT’s expenses for the Project per the terms of the TSA.
Otherwise, HQ appears likely to terminate this TSA, leaving NPT with no source of
reimbursement for Applicants’ development, construction, operation, maintenance, and
decommissioning of the line.
10.

For the SEC Subcommittee to issue a Certificate of Site and Facility, it must

review the voluminous materials associated with the docket, collectively expend at least 2,000
hours of time1, and then find that the Applicant has satisfied all of the required statutory criteria
under current circumstances, as opposed to future circumstances which may or may not occur.
Given that five of the seven Subcommittee members are government employees, this represents a
major taxpayer investment. Moreover, all of these public servants will be pulled away from their
other duties for all of this time. On top of that, other taxpayer dollars will be spent on the SEC
staff, the Counsel for the Public, representatives of other State Agencies, many of whom will
also invest at least 2,000 hours of time. These considerations leave aside the countless hours that
they will also spend outside of the hearing room, reviewing materials and otherwise preparing
for the hearing. It also leaves aside the tremendous effort that the other parties will invest. It is
not in the public interest to make such a huge investment when under current circumstances, a
required statutory criteria cannot be satisfied.
11.

Given these considerations, the requested suspension does not amount to “undue

delay” as it would entail a roughly six month pause in the consideration of Project, which the
Applicants launched approximately seven years ago. The delay is not unreasonable under the
circumstances that HQ’s statements are inconsistent with representations made to the SEC and

1

Seven members times eight hours per day times 30 days of adjudicatory hearing plus two days of site visits plus
ten days of deliberation.
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undercut Applicants’ professed financial ability to develop, construct, operate, maintain, and
decommission the line.

WHEREFORE, it is respectfully requested that the Site Evaluation Committee:
A.

Find that a suspension of the proceedings until resolution of the Massachusetts

RFP is in the public interest;
B.

Immediately cease all proceedings in this docket until such time that the

Massachusetts RFP has been awarded; and
C.

Grant such other and further relief as may be just.
Respectfully submitted,
MUNICIPAL GROUP 1 SOUTH
MUNICIPAL GROUP 2
MUNICIPAL GROUP 3 NORTH
MUNICIPAL GROUP 3 SOUTH
TOWNS OF NEW HAMPTON, LITTLETON,
DEERFIELD, PEMBROKE, and ASHLAND
WATER & SEWER DISTRICT
By and through its attorneys,
MITCHELL MUNICIPAL GROUP, P.A.

Dated: March 29, 2017

By:

7

____/s/ Steven Whitley_______________
Steven M. Whitley, Esq., Bar #17833
25 Beacon Street East
Laconia, New Hampshire 03246
Telephone: (603) 524-3885
steven@mitchellmunigroup.com

TOWNS OF BETHLEHEM, BRISTOL, EASTON,
FRANCONIA, NORTHUMBERLAND,
PLYMOUTH, SUGAR HILL and WHITEFIELD
By and through their attorneys,
GARDNER, FULTON & WAUGH, PLLC
Dated: March 29, 2017

By:

___/s/ Steven Whitley for_____________
C. Christine Fillmore, Esq., Bar #13851
Gardner, Fulton & Waugh, PLLC
78 Bank Street
Lebanon, NH 03766-1727
Tel. (603) 448-2221
Fax (603) 448-5949
cfillmore@townandcitylaw.com

CITY OF CONCORD
Dated: March 29, 2017

By:

___/s/ Steven Whitley for_______________
Danielle L. Pacik, Esq., Bar #14924
Deputy City Solicitor
41 Green Street
Concord, New Hampshire 03301
Telephone: (603) 225-8505
Facsimile: (603) 225-8558
dpacik@concordnh.gov

CERTIFICATE OF SERVICE
I hereby certify that on this 29th day of March 2017, a copy of the foregoing was sent by
electronic mail to persons named on the Service List of this docket.
Dated: March 29, 2017

By:
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___/s/ Steven Whitley ______________
Steven M. Whitley, Esq.

