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Re:

Site Evaluation Commiffee Docket No. 2015-06
Joint Application of Northern Pass Transmission LLC and Public Service Company
of New Hampshire d./b/a Eversource Energy (the "Applicants") for a Certificate of
Site and Facility
Objection to Lagaspence Motion to Postpone Merit Hearing and Bar Testimony of
Kenneth Bowes

Dear Ms. Monroe:
Enclosed for filing in the above-captioned docket, please find an original and one copy of the
Applicants'Objection to Kevin Spencer and Mark Lagasse dlblaLagaspence Realty Motion to
Postpone Merit Hearing and Bar Testimony of Kenneth Bowes.
Please contact me directly should you have any questions

Sincerel Y,

Thomas B. Getz

TBG:slb
cc: SEC Distribution List
Enclosure

McLane Middleton, Professional Association
Manchester, Concord, Portsmouth, NH I Woburn, Boston, MA
McLane.com

STATE OF NEW TIAMPSHIRE
SITE EVALUATION COMMITTEE
SEC DOCKET NO. 2015.06

JOINT APPLICATION OF NORTHERN PASS TRANSMISSION LLC &
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE
D lBI A EVERSOURCE ENERGY
FOR A CERTIFICATE OF SITE AND FACILITY
APPLICANTS' OBJECTION TO KEVIN SPENCER AND MARI( LAGASSE D/B/A
LAGASPENCE REALTY MOTION TO POSTPONE MERIT HEARING AND BAR
TESTIMONY OF KENNETH BOWES
NOV/ COME Northem Pass Transmission LLC ("NPT") and Public Service Company of
New Hampshire d/b/a Eversource Energy ("PSNH") (collectively the "Applicants"), by and
through their attorneys, Mclane Middleton, Professional Association, and object to Kevin
Spencer and Mark Lagasse dlblaLagaspence Realty's ("Lagaspence" or "Petitioner") motion to

postpone the adjudicatory hearings and bar the testimony of Kenneth Bowes ("Motion"). The

Motion reiterates a prior motionl filed by the Petitioner, which is currently pending.
Additionally, like the Petitioner's prior motion, this Motion is procedurally defective and
substantively without merit.

I.

BACKGROUND

1.

The Applicants filed an Application for a Certificate of Site and Facility on

October 19,2015, for a I92-mile electric transmission line with associated facilities ("Northern
Pass" or

"Project"). The SEC accepted the Application pursuant to RSA 162-H:7, VI on

December 18,2015.

2.

Concurrently, Public Service Company of New Hampshire d/b/a Eversource

Energy ("PSNH") filed a Petition for Approval of Lease Agreement between PSNH and NPT

I

Lagaspence acknowledges that it requested identical relief on January l7 ,2017

(the "Lease Docket") with the New Hampshire Public Utilities Commission ("PUC"). On
February 9,2016, the Petitioner was granted intervention in the Lease Docket.

3.

On August 4,2016, the Petitioner filed a lawsuit in the United States District

Court, District of New Hampshire asking the court for declaratory relief asserting that the
easement burdening their property does not permit the construction of Northern Pass and that the
use by Northern Pass

will

be unreasonable. The Applicants subsequently filed a motion to

dismiss and are awaiting a ruling.

4.

On January 17,2017, the Petitioner filed a motion requesting that the Site

Evaluation Committee ("SEC" or "Committee") issue an order postponing the scheduled merit
hearing "until such time as Applicants' claim of property right to build the Northern Pass has
been

finally adjudicated by the Courts, including any appeals" ("Motion to Postpone").

See

Lagaspence Realty Motion to Postpone Merit Hearing at 1.

5.

On January 26,2017, the Applicants filed an objection to the Motion to Postpone

which, among other things, argued that the Petitioner's "claim that the adjudication of property
rights must be settled in the courts prior to the commencement of adjudicatory hearings confuses
fundamental differences between the roles of administrative bodies and the courts." Applicants

Objection to Kevin Spencer and Mark Lagasse dlblaLagaspence Realty Motion to Postpone

Merit Hearing, Docket 2015-06, p. 4 (January at26,2017). See Attachment A. The Applicants
argued that the Petitioner had not demonstrated good cause for the postponement and requested

that the Committee deny the motion.

II.

DISCUSSION

6.

In its Motion, Lagaspence highlights its federal court litigation, opines on the law

of easements, and compiles an idios¡mcratic status of the case. Most important, however, the

1

Petitioner acknowledges that the current Motion, yet again, is an argument for the postponement

of the adjudicatory hearings. In that light, the Applicants incorporate by reference the arguments
made in their January 26,2017 Objection to the Motion to Postpone. Notably germane, the

SEC's exercise of its authority to grant or deny a certificate for site and facility pursuant to RSA

162-H:l6,IV

7.

does not require a decision by the courts regarding the Petitioner's property rights.
Lagaspence now asks the Presiding Officer to bar the testimony of Kenneth

Bowes with respect to the issue of property rights and route selection. The Petitioner argues
that Mr. Bowes "is not apafty to the proposed lease from PSNH to NPT and has no first-hand

knowledge of the legal and factual basis underlying the subject matter of the lease." Motion at
1. Petitioner's argument that

Mr. Bowes should be barred as a witness from the adjudicatory

hearings is also without merit.

8.

The Petitioner continues to misconstrue or conflate a number

of points. First,

Mr. Bowes' adoption of the testimony of Mr. Muntz is a commonly accepted practice before the
SEC. Second, the SEC is not the forum for the determination of the petitioner's claims about
the extent of its property rights. Third, the Petitioner fails to adequately explain why Mr.
Bowes is not capable of testifying, other than to point out that he was not a signatory to the
lease between PSNH and NPT.

III.

CONCLUSION

9.

Mr. Bowes possesses a comprehensive understanding of the issues related to the

construction, operation, and maintenance of the Project and is clearly competent to testify in this

regard. Furthermore, the Petitioners have gone to the well once too often in the effort to disrupt
the orderly conduct of these proceedings. Accordingly, the Motion should be denied and the
Petitioners clearly advised that repeated requests for the same relief will not be countenanced.
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WHEREFORE, the Applicants respectfully request that the Presiding Officer:

a.

Deny Petitioner's Motion; and

b.

Grant such further relief as it deems appropriate.

Respectfully submitted,
Northern Pass Transmission LLC and
Public Service Company of New Hampshire d/b/a
Eversource Energy

By Their Attorneys,
MoLANE MIDDLETON,
PROFES SIONAL AS SOCIATION

Dated: March 30,2017

By:

B. Getz, Bar No
Barry Needleman, Bar
Adam Eumville, BarNo.
5
11 South Main Street, Suite 500
Concord, NH 03301
(603) 226-0400
barry.needleman@mcl ane. com
thomas. get z@mclane. com
adam. dumville@mclane. com

Certificate of Service
I hereby certify that on the 30th of March, 2017 the foregoing Objection was
electronically served upon the SEC Distribution List and the original and one copy will be hand
delivered to the NH Site Evaluation

B. Getz
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STATE OF NEW IIAMPSHIRE
SITE EVALUATION COMMITTEE
SEC DOCKET NO.2015.06

JOINT APPLICATION OF NORTHERN PASS TRANSMISSION LLC &
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE
DIBI A EVERSOURCE ENERGY
F'OR A CERTIFICATE OF SITE AND FACILITY
APPLICANTS' OBJECTION TO KRVIN SPENCER AND MARK LAGASSE DIBIA
LAGASPENCE REALTY MOTION TO POSTPONE MERIT HEARING
NOW COME Northern Pass Transmission LLC ("NPT") and Public Service Company of
New Hampshire d/b/a Eversource Energy ("PSNH") (collectively the "Applicants"), by and
through their attorneys, Mclane Middleton, Professional Association, and object to Kevin
Spencer and Mark Lagasse dlblaLagaspence Realty's ("Lagaspence'o or "Petitioner") Motion to

Posþone the Merit Hearing on the Joint Application for Certificate of Site and Facility

("Motion"). The Motion

is procedurally defective and substantively without merit.

I.

Backsround

1.

The Applicants filed an Application for a Certificate of Site and Facility on

October 19,2015, for a 192-mile electric transmission line with associated facilities ("Northern
Pass" or

"Project"). The SEC accepted the Application pursuant to RSA 162-H;7, VI on

December 18,2015.

2.

Concurrently, Public Service Company of New Hampshire d/b/a Eversource

Energy (*PSNH") filed a Petition for Approval of Lease AgreCInent between PSNH and NPT
(the "Lease Dockef') with the New Hampshire Public Utilities Commission ("PUC"). On
February 9,2016, the Petitionor was granted intervention in the Lease Docket.

3.

On August 4,2016, the Petitioner filed a lawsuit in the United States District

Court, District of New Hampshire asking the court for declaratory relief asserting that the
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easement burdening their property does not permit the construction of Northern Pass and that the
use by Northern Pass

4.

will

be unreasonable.

On January 17,2017, the Petitioner filed the Motion requesting that the Site

Evaluation Committee ("SEC" or "Committee") issue an order postponing the scheduled merit
hearing "until such time as Applicants' claim of property right to build the Northern Pass has
been

finally adjudicated by the Courts, including any appeals." Motion at 1.

II.
5.

DÍscussion

As

a threshold matter, the

Motion is procedurally improper because the Petitioner

did not seek concurrence from the parties on the relief sought. Site 202.14(d) provides: "The

moving party shall make

a good

faith effort to obtain concuffence with the relief sought from

other parties, if the relief sought ínvolves

ø

postponement or extensíon of time." (Emphasis

added.) In addition, Site 202.16(b) provides: "The party requesting postponement shall make a
good faith attempt to seek the concurrence of the other parties with the request." Both Site

202.14(d) and Site 202.16(b) expressly require the Petitioner to seek concuffence among the
parties prior to filing the Motion.

6.

The Presiding Officer's June 23,2016 Order on Pending Motions and Procedural

Order, at p. 15, also requires more generally that: *Parties filing motions shall make a good faith

effort to determine whether other parties assent to, or oppose, the relief sought. The result of
such efforts shall be reported in the body of the

motion." In this instance, Petitioner

has

obligations by rule and by order to seek concurrence from the parties because the Motion
involves a request for posþonement of the procedural schedule. Petitioners did not seek
concutrence, therefore, the motion is procedurally ineffective.
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7.

Furthermore, the Petitioner has not demonstrated good cause pursuant to Site

202.16 (c) that its request for postponement (which, because any final resolution of property

rights likely would take months, amounts to

a

motion under RSA 162-H:l4to suspend

deliberations beyond September 30,2017) should be granted. Site 202.16 (c) provides that the

Committee "[s]hall grant a request for postponement of a hearing if it finds that to do so would
promote the orderly and efficient conduct of the proceeding." The Petitioner has not
demonstrated that postponement of the hearing will promote the orderly and efficient conduct
the proceedings. To the

of

contrar¡ postponement of the final hearings is unnecessary and would

needlessly delay the hearings, and could ultimately lead to a suspension of deliberations without
a showing that the public interest required it.

8.

The Petitioner argues that the Applicants have not met the requirements of RSA

162-H:7 and Site 301.03(c) (6) a, and that they cannot do so "[u]ntil the Joint Applicants
establish the right to construct the Northem Pass ... in a court."

Id.

The Petitioner's reliance on

RSA 162-H;7 and Site 301.03(c), which concern acceptance of an Application, is misplaced.

9.

As noted above, the SEC accepted the Application pursuant to RSA 162-H:l,Y\

on December 18, 2015, after finding it complete. It found, in relevant part, that the "Application
contains information identi$ring the Applicant's relationship to each section of the route.

It

identifies those areas owned in fee, those areas to be leased, and those areas in which the

Applicant claims

a statutory

authority to construct in

a

public road waypursuant to RSA

231:160-" The Petitioner essentially seeks to re-litigate the Committee's acceptance of the
Application, which is a closed matter as pointed out in the Presiding Officer's Order on Motions
to Compel,

atp.l5,

where he found that it was an "historical fact" that the Subcommittee had

3
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already determined that the Application contained suffrcient information. The Motion is thus an

extremely late-filed motion for rehearing of the Subcommittee's determination of completeness.

10.

Nevertheless, the Petitioner attempts to bootstrap a rule relative to acceptance as a

basis for establishing a separate, additional obligation upon the Applicants that must be met "in a

court of law" þrior to the commencement of adjudicatory hearings, which is an improper reading

of SEC rules. The claim that the adjudication of property rights must

be settled in the courts

prior to the commencement of adjudicatoryhearings confuses fundamental differences between
the roles of administrative bodies and the courts. An example of that distinction was addressed

by the PUC in the Lease Docket, where it concluded at p. 6 of its April 15,2016 Prehearing
Conference Order Granting and Denying Petitions to lntervene and Denying Motion to Dismiss

that: "Property owners who wish a determination of their rights in the easements on their lands

with respect to Eversource and NPT should seek redress in the courts."

11.
there has been

The Petitioner argues that the currently scheduled hearing cannot proceed until
a

judicial determination that PSNH has the legal right to lease its

NPT. Moreover, the Motion,

ât

easements

to

p. 10, asserts that the frling of a lawsuit challenging the

Applicants' right to construct the Project "[p]revents the Committee from moving forward on the
Joint Application for Certificate of Site and Facility." With respect to the former, the Petitioner
provides no reference or citation

for

its bald assertion and, with respect to the latter, it points to

no injunction or stay by any court that would prevent the Subcommittee from moving forward.

III.
12-

Conclusion
The Petitioner correctly points out in its Motion that particular disputes

concerning property rights are legal questions that must be decided by the courts. The Petitioner,
however, incorrectly argues at p. 10 of its Motion that the SEC hearings oocannot move forward
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without the required judicial determination that PSNH has the legal rights to lease the easements
to NPT." The SEC's exercise of its authority to grant or deny a certificate for site and facility
pursuant to RSA 162-H;l6,IV does not require a decision by the courts regarding the

Petitioner's property rights.

13.

A postponement would not promote the orderly and efficient conduct of the

proceedings. Instead, a postponement would, contrary to RSA 162-}J1, unduly delay the
construction of a new energy facility and undermine the timely consideration of the

environmental consequences of the Project. Finally, this is simplynot the forum for the
Petitioner to pursue directly, or indirectly by delay, whatever property interest claim it may have.
WHEREFORE, the Applicants respectfully request that the Presiding Officer:

a.

Deny Petitioner's Motion and

b.

Grant such further relief as it deems appropriate.

Respectfully submitted,
Northern Pass Transmission LLC and
Public Service Company of New Hampshire d/b/a
Eversource Energy

ByTheir Attomeys,
McLANE MIDDLETON,
PROFESSIONAL ASSOCIATION

Dated: January 26,2017

By:
Thomas B. Getz,
Barry Needleman, Bar No.
Adam Dumville, BarNo. 20715
l1 South Main Street, Suite 500
Concord, NH 03301
(603) 226-0400
barry.needl eman@mclane. com
thomas. getz@mclane. com
adam. dumville@mclane. com
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Certificate of Service

I hereby certify that on the 26th of January, 2017 the foregoing Objection was
elechonically served upon the SEC Distribution List and the original and one copy will be hand
delivered to the NH Site Evaluation

Thomas B. Getz

-6-

