
STATE OF NEW HAMPSHIRE 
SITE EVALUATION COMMITTEE 

Docket No. 2015-06 

Joint Application ofNorthern Pass Transmission, LLC and Public Service Company ofNew 
Hampshire d/b/a Eversource Energy for a Certificate of Site and Facility 

COUNSEL FOR THE PUBLIC'S OBJECTION TO APPLICANTS' 
MOTION FOR CLARIFICATION AND/OR REHEARING ORDER ON 

MOTION TO STRIKE FORWARD NH PLAN 

Counsel for the Public, by his attorneys, the Office of the Attorney General and Primmer 

Piper Eggleston & Cramer PC, hereby responds to the Applicants' Motion for Clarification 

and/or Rehearing Order on Motion to Strike Forward NH Plan. 

INTRODUCTION 

1. Applicants' motion asks the Subcommittee to reconsider its May 26, 2017 Order, 

which set forth the Subcommittee's responsibility with respect to the public interest analysis the 

Subcommittee must make. In essence, Applicants' motion asks the Subcommittee to hold that its 

public interest analysis should be limited to considering only the benefits offered by a proposed 

project without consideration of the offsetting impacts that would result from the proposed 

project. Applicants' position is untenable on its face, and it is contrary to the relevant statute and 

its legislative history, as well as the Subcommittee's governing regulation on the issue. 

Applicants' proffered interpretation should be rejected and the Subcommittee's prior recognition 

of the correct standard in its May 26, 201 7 Order must stand. 

BACKGROUND 

2. By order dated May 26, 2017, the Subcommittee ruled in favor of Applicants and 

denied the Forest Society's motion to strike portions of the Applicants' Forward NH Plan. In 

doing so, the Subcommittee's order hewed closely to the text ofRSA 162-H and recognized the 
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critical interrelationship between RSA 162-H:l and RSA 162-H:16, IV established by the 

Legislature. See May 26, 2017 Order at 3-4. The Order properly recognized that "[i]n order to 

consider the statutory areas of concern, the Subcommittee must consider both direct and indirect 

impacts and benefits." Id at 3. As the Order explained, the language of RSA 162-H:16, IV 

"requires the Subcommittee to consider the objectives of the statute [found in RSA 162-H:1], 

which as noted above, are broad and concern direct and indirect impacts and benefits that accrue 

both locally and to the State as a whole." Id at 4. 

3. Having considered the statutory text and arguments offered in support of and 

opposition to striking portions ofthe Applicants' proffered Forward NH Plan, the Subcommittee 

appropriately held that "[u]ltimately the Subcommittee will consider all of the impacts and 

benefits of the Project in determining whether to grant or deny a Certificate." Id at 5. "In doing 

so, the Subcommittee will be able to analyze" all relevant information "and determine whether 

the benefits of the Project outweigh any adverse impacts." Id 

4. The Subcommittee recognized explicitly that "[e]xcluding evidence of the 

proposed benefits [of the Project] would prohibit consideration of these benefits by the 

Subcommittee and undermine the objectives of the statute." Jd Applicants' request that the 

Subcommittee now rule that it cannot consider the "adverse impacts" of the Project would also 

undermine the objectives of the statute and is contrary to the statutory scheme. The 

Subcommittee accurately assessed its obligation in the May 26, 2017 Order, and no revision of 

that determination is required. 
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ARGUMENT 

I. The Plain Meaning of RSA 162-H Requires a Balance Between Potential Impacts 
and Benefits of Proposed Projects. 

5. The governing statute applicable to these proceedings is RSA 162-H. As 

Applicants acknowledge, the New Hampshire Supreme Court "interpret[s] statutes not in 

isolation, but in the context of the overall statutory scheme [and the] analysis must start with 

consideration of the plain meaning of the relevant statutes, construing them, where reasonably 

possible, to effectuate their underlying policies." Appeal of New Hampshire Right to Life, 166 

N.H. 308, 311 (2014) (quoting Petition of Mooney, 160 N.H. 607, 609-10 (2010)). In fact, the 

Court will "not look to legislative history to modify the meaning of a statute that is plain on its 

face." State Employees' Ass 'n ofNH, Inc. v. State, 127 N.H. 565, 568 (1986). 

6. As the Subcommittee appropriately recognized in its May 26, 2017 Order, the 

Legislature saw fit to link RSA 162-H:1 and RSA 162-H:16, IV together, joining the requisite 

findings requirement in RSA 162-H:16, IV with the stated objectives provided by the Legislature 

in RSA 162-H: 1.1 Among other things, those provisions expressly require a "balance" among 

"potential significant impacts and benefits in decisions about the siting, construction, and 

operation of energy facilities inN ew Hampshire." RSA 162-H: 1; RSA 162-H: 16, IV. 

7. RSA 162-H:1 provides: 

The legislature recognizes that the selection of sites for energy facilities may 
have significant impacts on and benefits to the following: the welfare of the 
population, private property, the location and growth of industry, the overall 
economic growth of the state, the environment of the state, historic sites, 
aesthetics, air and water quality, the use of natural resources, and public health 
and safety. Accordingly, the legislature finds that it is in the public interest to 
maintain a balance among those potential significant impacts and benefits in 

1 Applicants seek to minimize RSA 162-H: 1 as a mere "introduction" to the statute, but as the analysis 
contained herein reveals, the linkage between RSA 162-H: 1 and RSA 162-H: 16, IV alone demonstrates 
otherwise. 
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decisions about the siting, construction, and operation of energy facilities in 
New Hampshire; that undue delay in the construction of new energy facilities be 
avoided; that full and timely consideration of environmental consequences be 
provided; that all entities planning to construct facilities in the state be required to 
provide full and complete disclosure to the public of such plans; and that the state 
ensure that the construction and operation of energy facilities is treated as a 
significant aspect of land-use planning in which all environmental, economic, and 
technical issues are resolved in an integrated fashion. In furtherance of these 
objectives, the legislature hereby establishes a procedure for the review, 
approval, monitoring, and enforcement of compliance in the planning, siting, 
construction, and operation of energy facilities. 

RSA 162-H:1 (emphasis added). 

8. Among other things, the Legislature enacted RSA 162-H:16, IV with RSA 162-

H:1 and "[i]n furtherance of [RSA 162-H:1 's stated] objectives." RSA 162-H:16, IV directs the 

Subcommittee to "determine if issuance of a certificate will serve the objectives of this chapter," 

i.e., the objectives stated in RSA 162-H:1 and expressly noted as such. "In order to issue a 

certificate," the Subcommittee must make the four findings found in RSA 162-H:16, IV. 

Critically for the purposes of Applicants' motion, the Subcommittee cannot make the required 

determination or findings until after it has first given "due consideration of all relevant 

information regarding the potential siting or routes of a proposed energy facility, including 

potential significant impacts and benefits." RSA 162-H:16, IV (emphasis added). 

9. As a matter of plain language interpretation, as required by New Hampshire law, 

RSA 162-H unquestionably requires consideration of both the potentially significant impacts as 

well as any potentially significant benefits in connection with the Subcommittee's determination 

and findings pursuant to RSA 162-H: 16, IV. 

10. Applicants offer little by way of actual statutory construction of the text of the 

statute itself to justify their position that the public interest analysis required by RSA 162-H: 16, 

IV(e) should consider only the potential benefits of the project and not the potential negative 
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impacts of the project.2 Instead, Applicants claim the legislative history and the existence of 

three other factors are enough to curtail the public interest requirement. 

11. As noted above, the Court will not even consider legislative history where "the 

meaning of the statute is plain on its face." State Employees' Ass 'n ofNH, Inc., 127 N.H. at 568. 

The statute here plainly calls for balancing on its face, as directed by RSA 162-H:1 and its 

incorporation in RSA 162-H:16, IV, so resort to legislative history is ultimately unnecessary. 

But even beyond that axiom, and as discussed in more detail below, Applicants have cut their 

analysis of that history short and consequently misread the legislative history making their 

position incorrect. See infra Part II. 

12. There are four required findings that must be made by the Subcommittee "[i]n 

order to issue a certificate." RSA 162-H:16, IV. Those findings are: 

(a) The applicant has adequate financial, technical, and managerial capability to 
assure construction and operation of the facility in continuing compliance with the 
terms and conditions of the certificate. 

(b) The site and facility will not unduly interfere with the orderly development of 
the region with due consideration having been given to the views of municipal 
and regional planning commissions and municipal governing bodies. 

(c) The site and facility will not have an unreasonable adverse effect on aesthetics, 
historic sites, air and water quality, the natural environment, and public health and 
safety. 

(d) [Repealed.] 

(e) Issuance of a certificate will serve the public interest. 

RSA 162-H:16, IV. 

2 Applicants also offer no explanation for why RSA 162-H:16, N(e)'s finding requirement that 
"[i]ssuance of a certificate will serve the public interest" is stated broadly and without limiting language 
limiting the analysis only to benefits or excluding impacts from the analysis. Stated as Applicants would 
have it, the finding would require that "[i]ssuance of a certificate will provide some public benefit." 
Those are not the words the Legislature chose, and there is no basis to re-draft the legislation now. 
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13. Applicants essentially argue that if the Subcommittee weighs and balances the 

potentially significant impacts and benefits of the proposed Project in making its decision and 

finding on whether or not the issuance ofthe certificate will "serve the public interest," the other 

three factors would be "subsumed by the fourth" and "make the fourth finding superior to the 

others." Mtn. at 8. Applicants' argument is inconsistent because Applicants' proposed "answer" 

to its perceived problem is to subjugate the public interest finding to the other three factors. See, 

e.g., Mtn. at 14 ("Ultimately, in the event that an applicant has the financial, technical, and 

managerial capability to construct and operate a facility, and that facility will not unduly 

interfere with the orderly development of the region or have unreasonable adverse effects on any 

areas contemplated in RSA 162-H: 16, IV (c), the facility will serve the public interest, and the 

SEC may issue a certificate, if the facility will provide benefits. The benefits, however, are 

viewed independently; they are not netted, weighed or balanced against impacts, but considered 

in relation to the factors listed in Site 301.16. "). 

14. Applicants cannot justify ignoring the plain meaning ofthe broad language of the 

actual text of RSA 162-H: 16, IV (e) by claiming that provision impermissibly encroaches on the 

other three factors while simultaneously asking the Subcommittee to permit the three other 

factors to encroach on the fourth factor. 

15. While it is true that the New Hampshire Supreme Court will avoid interpreting 

statutes in such a fashion as to render statutory provisions "meaningless," Applicants are simply 

incorrect that an analysis and balancing of all of the "potential significant impacts and benefits" 

related to a Project would subsume the other three findings and effectively nullify them. Holt v. 

Keer, 167 N.H. 232, 242 (2015). And while all four findings overlap with each other to some 

extent that fact does not prevent any of the provisions from having independent effects and it 
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does not render any of the provisions superfluous or redundant. Winnacunnet Coop. Sch. Dist. v. 

Town of Seabrook, 148 N.H. 519, 525-26 (2002). 

16. For example, Applicants focus on Finding (c), which requires a finding that "[t]he 

site and facility will not have an unreasonable adverse effect on aesthetics, historic sites, air and 

water quality, the natural environment, and public health and safety." RSA 162-H:16, IV(c). 

While an analysis of Finding (e), that the "[i]ssuance of a certificate will serve the public 

interest," will undoubtedly include an analysis of potential impacts of overlapping significance to 

Finding (c), the two Findings are distinct and require separate analyses. RSA 162-H:16, IV( e). 

17. For Finding (c) the inquiry is whether the Project will have "unreasonable 

adverse effect[s]" on the noted items. RSA 162-H:16, IV(c) (emphasis added). For Finding (e) 

any adverse effects on the noted items, as well as additional items set forth in RSA 162-H:1, will 

be considered as part of the comprehensive balancing of all potential impacts and benefits of the 

Project. 

18. Accordingly, the Subcommittee could appropriately find in connection with 

Finding (c) that while the Project has significant adverse effects on "aesthetics, historic sites, air 

and water quality, the natural environment, and public health and safety," the adverse effects are 

not quite extensive enough to be "unreasonable." RSA 162-H:16, IV(c). Similarly, the 

Subcommittee could note numerous ways in which the Project interferes with "the orderly 

development of the region" but nevertheless determine that the evidence was not sufficient to 

find that the Project "unduly interfere[ d) with the orderly development ofthe region." RSA 162-

H:16, IV(b) (emphasis added). 

19. But despite those determinations, the statute now requires the Subcommittee to 

then consider the adverse effects on the noted items, as well as the interference with the orderly 
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development of the region, along with all other pertinent impacts of the Project as set forth in 

RSA 162-H:1 that do not fall within the other three findings, and "balance" those impacts against 

the asserted benefits of the Project. While the decisions of adverse effects in Findings (b) and (c) 

may not be sufficient to deny the issuance of a site certificate, they could be sufficient to deny 

the issuance of a site certificate under Finding (e) if hypothetically no benefits were offered by 

the Project. 

20. Weighing and considering zero benefits to the public from a project against 

adverse effects to the noted items in Finding (c) and interference with orderly development of the 

region under Finding (b) must of course tip the balance against the Project because the scales 

would contain something in the impacts column against nothing on the benefits side. Applicants' 

proffered interpretation of the statute would prevent such an outcome, because it would 

artificially circumscribe the Finding (e) by precluding consideration of impacts considered in any 

fashion in Findings (a)-(c). Under Applicants' proffered interpretation, if they can avoid a 

finding of unreasonableness and 'unduly-ness, ' they can remove any consideration of negative 

impacts from the public interest analysis completely. That is not the statutory directive. 

21. The findings contained in RSA 162-H: 16, IV can be harmonized in the manner 

outlined above without nullifying the findings under any of the four sections, contrary to 

Applicants' strained interpretation. This is particularly so where RSA 162-H:16, IV expressly 

calls for "due consideration" of all "potential significant impacts and benefits" in connection 

with the Subcommittee's requirement to determine that issuance of the certificate "will serve the 
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objectives of this chapter," which are set forth in RSA 162-H:1 and reference the Legislature's 

stated public interest. 3 

II. The Relevant Legislative History of RSA 162-H Reveals the Legislature Intended 
the Public Interest Finding to Entail Full Consideration of the Impacts and Benefits 
of a Proposed Project. 

22. The language in RSA 162-H:1 and RSA 162-H:16, IV that is pertinent to 

Applicants' motion was enacted by amendment to the statute with an effective date of July 1, 

2014. The relevant legislative history ofRSA 162-H as demonstrated by its amended language 

and the official legislative history materials reveals that the Legislature intended a 

comprehensive impact and benefits analysis to be conducted by the Subcommittee with respect 

to its public interest finding. 

A. The Actual Alterations Made to the Text of RSA 162-H by the July 2014 
Amendments Reflect a Coupling of the "Public Interest" Finding 
Requirement and Analysis of the Potential Impacts and Benefits of the 
Project in Question. 

23. When considering the legislative history of a particular statute, there is no better 

indicator of the intended change than a comparison of the language that predated the amendment 

in question with the changed language that results from the amendment. Cagan's, Inc. v. Dep 't 

of Revenue Admin., 126 N.H. 239, 247 (1985) ("our touchstone is the language of the statute 

itself'). There were several critical changes to the statute that were accomplished by the July 

2014 Amendments, and the following redlines demonstrate those changes graphically for ease of 

reference: 

3 Applicants also claim that "[ u ]nder a net benefits or balancing approach, the SEC could arguably weigh 
the impacts and benefits of an energy facility in a manner of its own devising." Mtn. at 9. Applicants are 
mistaken, as RSA 162-H: 16, IV calls for a determination that the issuance of a certificate will serve the 
objectives of the chapter, directing the Subcommittee to RSA 162-H: 1 which sets forth specific 
objectives. The SEC explicitly recognized this statutory directive when it promulgated N.H. CODE 
ADMIN. RULES Site 301.16, which specifically constrains the SEC's analysis under RSA 162-H:16, IV(e) 
and explicitly imports the directives set forth in RSA 162-H: 1. 
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24. For RSA 162-H:16, IV: 

IV. The site After due consideration of all relevant information regarding the potential 
siting or routes of a proposed energy facility, including potential significant impacts and 
benefits. the site evaluation committee, after having considered-available altemalives and 
fully revi-evted the eovironruerJtal impact of the site o~d-ether--rel-evmtt--footoFS 
bear_i.n.g-en-wfletllef shall determine if issuance of a certificate will serve the objectives of 
this chapter-weul4-be--bes~. In order to issue a certificate. the ~ 
eetiifieate.-n'l.ttStcommittee shall find that-the site and facility: 

(a) ~eafftThe applicant has adequate financial, technical, and managerial capability to 
assure construction and operation of the facility in continuing compliance with the terms 
and conditions of the certificate. 
(b) Wi.Y.The ite and facility will not unduly interfere with the orderly development of the 
region with due consideration having been given to the views of municipal and regional 
planning commissions and municipal governing bodies. 
(c) Will The site and facility will not have an unreasonable adverse effect on aesthetics, 
historic sites, air and water quality, the natural environment, and public health and safety. 
(d) [Repealed.] 
(e) Issuance of a certificate will serve the public interest. 

RSA 162-H:16, IV (eff. Aug. 8, 2009 to June 30, 2014); RSA 162-H:16, IV (as altered by July 

2014 Amendments). 

25. As the above redline reveals, the July 2014 Amendments to RSA 162-H:16, IV 

not only added the requirement that the Subcommittee specifically find that "[i]ssuance of a 

certificate will serve the public interest," it further amended that provision of the statute at the 

same time to include consideration of"potential significant impacts and benefits." !d. 

26. For RSA 162-H:1: 

The legislature recognizes that the selection of sites for energy facilities~.i:Je 
i'Gl:l~ge transmission lines and eA~ion pipetines,-'will may 
have a-significant ttllfla~Oftimpacts on and benefits to the following: the welfare of the 
population. private property, the location and growth of industry, the overall economic 
growth of the state, the environment of the state historic sites. aesthetics. air and water 
quality, the use of natural resources.,., and public health and safety. Accordingly, the 
legislature finds that it is in the public interest to maintain a balance betweeftamong those 
potential significant impacts and benefits in decisions about the eoviroAlllEffitsiting. 
construction, and #le-aee4-fer...newoperation of energy facilities in New Hampshire; that 
undue delay in the construction of :needeElnew energy facilities be avoided-a:Rd; that full 
and timely consideration of environmental consequences be provided; that all entities 
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planning to construct facilities in the state be required to provide full and complete 
disclosure to the public of such plans; and that the state ensure that the construction and 
operation of energy facilities is treated as a significant aspect of land-use planning in 
which all environmental, economic, and technical issues are resolved in an integrated 
fashion,---afl to assure that the state ha.s an adeEJuate and reliable--mi-W·ly of energy in 
eea.ferstaAee-witfl--..-setm.El-efw.i:fe.mrt-eH-ta~eiples . The l-egi-s-lattli:e-;--t.fle~:efo.I:e;. In 
furtherance of these objectives. the legislature hereby establishes a procedure for the 
review, approval, monitoring, and enforcement of compliance in the planning, siting, 
construction, and operation of energy facilities. 

RSA 162-H:1 (eff. Aug. 8, 2009 to June 30, 2014); RSA 162-H:1 (as altered by July 2014 

Amendments). 

27. As the above redline reveals, the July 2014 Amendments to RSA 162-H:1 

specifically changed the Legislature's finding from a finding "that it is in the public interest to 

maintain a balance between the environment and the need for new energy facilities in New 

Hampshire" to a finding "that it is in the public interest to maintain a balance among [specified 

prior and new] potential significant impacts and benefits in decisions about the siting, 

construction, and operation of energy facilities in New Hampshire." !d. In other words, at 

precisely the same time the Legislature added the required Finding (e) - that "[i]ssuance of a 

certificate will serve the public interest," RSA 162-H:16, IV(e), it changed its legislative finding 

of what that public interest was to "maintain[ing] a balance" among the specified "potential 

significant impacts and benefits" set forth in RSA 162-H:l. RSA 162-H:1.4 Additionally, RSA 

162-H:1 added an express reference to the "furtherance of these objects" as the purpose of the 

subsequent provisions (including RSA 162-H:16, IV). 

28. The changes from the July 2014 Amendments alone demonstrate the coupling of 

RSA 162-H:1 and RSA 162-H:16, IV and the direction by the Legislature that Finding (e) entails 

4 Applicants correctly note that the SEC Rule relative to public interest criteria used language from RSA 
162-H:1, but they incorrectly assert that "RSA 162-H:1 has followed the same formula for decades." 
Mtn. at 11. The change noted above requiring balancing of impacts and benefits is new and was newly 
enacted contemporaneously with the creation of the public interest finding in RSA 162-H: 16, IV( e). 
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a balancing of impacts and benefits to ensure that issuance of a certificate will serve the public 

interest. The legislative history of the legislative process leading to those changes further 

supports that direction. 

B. The Legislative History of the July 2014 Amendments Further Reflects a 
Coupling of the "Public Interest" Finding Requirement and Analysis of the 
Potential Impacts and Benefits of the Project in Question. 

29. The legislative efforts that ultimately culminated in the July 2014 Amendments to 

RSA 162-H were precipitated by the previously enacted SB99 in the prior General Court session. 

See Exhibit A. "Last Session the General Court enacted SB99, mandating a stakeholder process 

to examine the Site Evaluation Committee (SEC) and the tools it has to serve the public and 

project developers as it goes about its work. That process, led by the Office of Energy and 

Planning, engaged the public, energy industry, state agencies, and the non-government 

organization community and culminated in a comprehensive report at the end of December of 

2013 that identified a number of concerns about the structure of the SEC and how it functions 

and a number of potential solutions." See Exhibit A. 

30. In early 2014, a bill was introduced in the New Hampshire Senate, SB 245, to 

address concerns laid out in the SB 99 report. That initial bill made only a minor change to RSA 

162-H:1 of no practical consequence here. It made no change with respect to RSA 162-H:16, 

IV. See Exhibit B. 

31. On February 13, 2014 an amendment was introduced to SB 245, Amendment 

2014-0568s. That Amendment changed the text of RSA 162-H:l (in relevant part) by altering 

the finding of the legislature with respect to the "public interest." See Exhibit C. Instead of 

finding that it is in the public interest to maintain a balance between the environment and the 

"need for" new energy facilities in New Hampshire, the Amendment found that it is in the public 
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interest to maintain a balance between the environment and the "potential benefits of ' new 

energy facilities in New Hampshire (emphasis added). It further changed the finding that undue 

delay in the construction of "needed" facilities be avoided and that full and timely consideration 

of environmental consequences be provided to a finding that undue delay in the construction of 

facilities "that provide net public benefits" be avoided and that full and timely consideration of 

environmental consequences be provided. The shift from consideration of whether new energy 

facilities were "needed" to a consideration of the "potential benefits" of proposed new energy 

facilities and the requirement that delay be avoided only for facilities "that provide net public 

benefits" was significant enough to generate some discussion in the Senate testimony considered 

by the Legislature. 

32. In addition to those proposed changes, Amendment 2014-0568s further changed 

the text of RSA 162-H:16, IV by expressly including potential consideration of alternatives not 

described in the application and by adding a new subsection to RSA 162-H:16, IV, subsection 

(e). See Exhibit C. The new subsection (e) was to require that the proposed site and facility: 

(e) Will provide demonstrable net public benefits when considering the costs and 
benefits of the project to the environment, the New Hampshire economy, New 
Hampshire energy consumers, and the communities affected by the project, with 
such benefits reflected in enforceable conditions of the certificate. 

See Exhibit C. Again, the addition of this provision was significant enough to generate 

references in the testimony presented to the legislature. 

33. The Senate Committee considered the testimony received and on March 6, 2014 

issued a Report with the recommendation that the bill "ought to pass" with a new amendment, 

Amendment 2014-0921s. See Exhibit D. That proposed Amendment significantly altered both 

RSA 162-H:l and RSA 261-H:16, IV in relevant ways. First, it contained a legislative 

recognition that the selection of sites for energy facilities may have significant "impacts and 
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benefits on the following" and added to the prior categories to include "property values," 

"historic sites," "aesthetics," "air and water quality," and "public health and safety." It then 

further altered the legislative finding to read that "it is in the public interest to maintain a balance 

between those potential significant impacts and the need for new energy facilities in New 

Hampshire" instead of a balance between just the environment and the need for new energy 

facilities. 

34. With respect to RSA 162-H:l6, IV, the March 6 proposal maintained the prior 

change referencing other alternatives in the prior proposed bill that was initially proposed in 

Amendment 2014-0568s, but jettisoned the proposed subsection (e) from Amendment 2014-

0568s and replaced it with the following new subsection and added subsection (f): 

(e) The site and facility will serve the public interest when taking into account: 

( 1) The net environmental effects of the facility, considering both beneficial 
and adverse effects. 

(2) The net economic effects of the facility, including but not limited to costs 
and benefits to energy consumers, property owners, state and local tax 
revenues, employment opportunities, and local and regional economies. 

(3) Whether construction and operation of the facility will be consistent with 
federal, regional, state, and local policies. 

(4) Whether the facility as proposed is consistent with municipal master plans 
and land use regulations pertaining to (i) natural, historic, scenic, cultural 
resources and (ii) public health and safety, air quality, economic 
development, and energy resources. 

(5) Such additional public interest considerations as may be deemed pertinent 
by the committee. 

(f) The site and facility will be consistent with the state energy strategy 
established in RSA 4-E: 1. 5 

5 Applicants' discussion of the legislative history reaches this point in the process and effectively ends, 
jumping instead to the end with no discussion of the intervening events that took place, which events 
explain why Applicants' interpretation of that process is incomplete and therefore inaccurate in the final 
analysis. 
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35. Between March 13, 2014 and March 20, 2014, however, a new amendment, 

Amendment 2014-1125s was proposed that retained many of the changes to RSA 162-H:1 from 

Amendment 2014-0921s, but altered the legislative finding to read: "Accordingly, the legislature 

finds that it is in the public interest to maintain a balance among those potential significant 

impacts and benefits in the siting, construction and operation of new energy facilities in New 

Hampshire .... " See Exhibit E . 

36. Amendment 2014-1125s further cut back the proposed amendments to RSA 162-

H:16, IV, by making only the following limited change to the text of RSA 162-H:16, IV, but 

notably changing the site evaluation committee's test from considering whether the "objectives 

of this chapter" would be best served by issuance of the certificate to whether the "public 

interest" would be best served by issuance ofthe certificate: 

IV. The site evaluation committee, after having considered available alternatives 
and fully reviewed the environmental impact of the site or route, and other 
relevant factors bearing on whether the ebjeet:i ~f.-this cha~tef-public interest 
would be best served by the issuance of the certificate, must find that the site and 
facility: 

3 7. It further added subsection (e), which simply required that the SEC find that the 

site and facility: 

(e) Will serve the public interest. 

38. According to a prepared statement authored by the bill's chief sponsor, Senator 

Jeanie Forrester, Chairman, Senate Finance, addressing that Amendment 2104-1125s and 

included in the House's official legislative history materials, "[t]he "amended bill mandates that 

the SEC make a finding that a proposed project serves the public interest, after considering all 

environmental, social, and economic impacts and benefits." Exhibit A (emphasis added). 

Senator Forrester explained that "[t]his is a workable, common-sense requirement that 
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recognizes that, even in a restructured energy market, all major energy projects should provide 

a strong package of public benefits - whether for our natural resources, for ratepayers and 

businesses, for public health, or for the state's economy, or for all of the above- and that these 

benefits must be weighed against the projects' potential adverse impacts. Other states, 

including Maine and Vermont, have such a requirement, ensuring that the greater good of the 

state and its communities is weighed as part of every siting decision." Id (emphasis added). 

39. That statement, following both the elimination of the purported net benefit 

language cited by Applicants and the inclusion of essentially the current language of RSA 162-

H: 16, IV (e) is from the bill's chief sponsor and directly supports an interpretation of RSA 162-H 

that ties the "impacts and benefits" stated in RSA 162-H: 1 with the requirement of a finding that 

the issuance of a certificate will serve the public interest found in RSA 162-H:16, IV(e). It is 

also consistent with the comprehensive nature of any public interest analysis under RSA 162-

H:16, IV( e) reflected in the legislative history. 

40. There is no clear explanation m the legislative history of the July 2014 

Amendments to RSA 162-H to account for the change from the detailed factors provided to the 

public interest test found in Amendment 2014-0921 s, which was not enacted, and the simple 

reference to "public interest" found in Amendment 2014-1125s, but there is also no indication 

that the change was an actual rejection of a "net benefits test." The legislative history instead 

reflects that interested individuals and organizations noted the potential vagueness of the "net 

public benefit" test found in Amendment 2014-0568s and it is likely that the detailed factors laid 

out in Amendment 2014-0921s were drafted to address that very concern. See, e.g., Testimony 

of S. Geiger of EBP Renewables in Senate Energy Committee Minutes; Letter from then 
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Chairman and Vice Chairman of the SEC dated February 18, 2014 in Senate Legislative History 

Testimony Materials, at 2. 

41. While there was no intervening testimony to account for the departure from 

Amendment 2014-0921s to the pared down version of Amendment 2014-1125s, the catch-all 

provision of RSA 162-H:16, IV(e)(5) found in Amendment 2014-0921s of "[s]uch additional 

public interest considerations as may be deemed pertinent by the committee" appears to have led 

to some on the committee to question the need for specifically enumerated factors in the public 

interest test where a catch-all category encompassed them all. Coupled with this were the 

changes that had also been developing to the legislature's finding of purpose in RSA 162-H:1, 

which identified specific areas of potential impact that must be balanced in the considerations by 

the SEC relative to the public interest. The change in Amendment 2014-1125s to the "siting, 

construction and operation" of new energy facilities appears to have been an attempt to tie in 

those impacts and benefits to the analysis that must be undertaken by the SEC in section 162-

H:16, IV. 

42. Despite that tie-in attempt, several interested individuals provided written 

testimony in the House in April of 2014 that identified the lack of definition of the public interest 

test of RSA 162-H:16, IV(e) in Amendment 2014-1125s as a potential interpretative problem 

that should be addressed. See, e.g. , Written Testimony of Lisa Linowes on SB 245, as amended 

by Amendment 2014-1125s, dated April 7, 2014 at 5; Written Testimony of Karen Lukemon at 

2; Written Testimony of Lori Lerner on SB 245, as amended by Amendment 2014-1125s, dated 

April 8, 2014. Linowes and Lerner saw the potential linkage between RSA 162-H:16, IV and 

RSA 162-H:1 and Lerner suggested that "there needs to be consistency between the language in 
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the Declaration of Purpose and the Findings to ensure the SEC has given due consideration to all 

aspects of the 'Purpose."' !d. 

43. In apparent response to those concerns, and consistent with Sen. Forrester's 

statement on the issue, the tie-in attempt was made even more explicit in the subsequent 

amendment to SB 245, Amendment 2014-1442h. See Exhibit F. That amendment altered RSA 

162-H:1 to its present form, and changed the balance from "the siting, construction and operation 

of new energy facilities in New Hampshire ... " to "decisions about the siting, construction, and 

operation of energy facilities in New Hampshire .... " Additionally, Amendment 2014-1442h 

changed RSA 162-H:16, IV to require "due consideration of all relevant information regarding 

the potential siting or routes of a proposed energy facility, including potential significant impacts 

and benefits .... " The amendment also included subsection (e) in its present form, requiring that 

"[i]ssuance of a certificate will serve the public interest." The reference in RSA 162-H:1 to 

"decisions about the siting, construction, and operation of energy facilities" was clearly a 

reference ahead to RSA 162-H:16, IV, where the factors for decision making are enumerated, 

and the reference in RSA 162-H:16, IV to "potential significant impacts and benefits" was 

clearly a reference back to RSA 162-H:l. Those changes appear to have been a direct attempt to 

provide the linkage between RSA 162-H:1 and RSA 162-H:16, IV( e) called for by the statements 

in the House testimony. 

44. A subsequent amendment, Amendment 2014-1795h, made no change to the 

relevant text. The House Committee Report's Statement oflntent discussed many benefits of the 

bill but made no mention of the public interest test. The only "official" statement on the public 

interest issue was Sen. Forrester's statement, which concerned what is essentially the current test 

of the statute and which rejects any interpretation in the nature of the one offered by Applicants. 
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C. The SEC Cannot Disregard the Statute's Purpose Section, RSA 162-H:l. 

45. Applicants also seek to avoid the linkage between RSA 162-H:1 and RSA 162-

H: 16, IV by claiming RSA 162-H: 1 is a mere "purpose section" that should essentially be 

disregarded, citing the SEC's decision in Groton Wind, LLC, SEC Docket No. 2010-01. Their 

attempt to minimize RSA 162-H:1 and their reliance on that decision are both misplaced. 

46. First, RSA 162-H:1 is no mere "purpose section" because the text and structure of 

the statute links the definition of "public interest" in RSA 162-H: 1 and the balancing required 

therein with the requirement in RSA 162-H: 16, IV (e) to find that the issuance of the certificate 

will serve the public interest. 

47. Second, the Legislature regularly includes critical operative text in the purpose 

section and the New Hampshire Supreme Court often relies on the purpose section in its 

statutory analysis. See, e.g., Kearsarge Soaring Ass'n v. Kearsarge Valley GolfClub, Inc., 123 

N.H. 263, 266 (1983) ("The defendant's literal interpretation of the statutory language could lead 

to results which do violence to the expressed legislative intent underlying RSA chapter 422."); 

Foster v. Town of Henniker, 132 N.H. 75, 77, 562 A.2d 163, 165 (1989) ("The 'Declaration of 

Public Interest' which comprises section one of the chapter is clear and forthright"); Blue 

Mountain Forest Ass'n v. Town of Croydon, 117 N.H. 365, 376 (1977). Similarly, the SEC 

regularly looks to the purposes section to decide issues. See SEA-3, Inc., Docket No. 2015-01 

(Order on Pending Motions August 10, 2015) (looking to the purpose section, RSA 162-H:l, to 

determine that Counsel for the Public can hire RR safety inspectors and noting that the statute 

recognizes "it is in the public interest to maintain a balance among ... impacts and benefits in 

decisions about the siting, construction, and operation of energy facilities in New 

Hampshire ... "). 
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48. Third, the Groton Wind decision was issued on May 6, 2011, more than three 

years before the operative text in RSA 162-H:1 and RSA 162-H:16, IV was added expressing the 

balancing public interest test and including it among other required findings. See Decision 

Granting Certificate of Site and Facility with Conditions, pp. 27-31 (May 6, 2011). Indeed, the 

Groton Wind decision was discussed and criticized in the legislative history ofRSA 162-H. Any 

prior determination on the linkage between RSA 162-H:1 and RSA 162-H:16, IV is irrelevant 

because the operative language is now different and includes the linkage discussed above. 

49. Moreover, the Groton Wind decision hinged on reference to RSA 362-F: 1, which 

states "[i]t is ... in the public interest to stimulate investment in low emission renewable energy 

generation technologies in New England and, in particular, in New Hampshire, whether at new 

or existing facilities." See also Decision Granting Certificate of Site and Facility with 

Conditions, p. 30 (May 6, 2011) (quoting RSA 362-F:1). In light ofthis "public interest" stated 

in RSA 362-F:1, the Groton Wind decision held "[t]herefore, the construction of the Project is 

consistent with legislative objectives insofar as it will supply renewable power for New 

England." !d. 

50. RSA 362-F:1 is the purpose section of RSA 362-F. See RSA 362-F:1 (titled 

"Purpose"). The SEC relied on the statement of public interest found in that purpose section 

even though that purpose section was from a different statute and not found within RSA 162-H. 

The Subcommittee here cannot ignore the statement of public interest that was added to the 

purpose section of RSA 162-H:1 following the Groton Wind decision, particularly since RSA 

162-H:1 is contained in the same statute as RSA 162-H:16, IV. 
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III. The Decisions and Statutes Cited by Applicants do not Alter the Result Required by 
the Plain Text of RSA 162-H and its Legislative History. 

51. Applicants cite other New Hampshire statutes and decisions as examples of a 

public interest inquiry. Applicants' discussion of them is incomplete and fails to address factors 

that distinguish those statutes and decisions from RSA 162-H, and thus does not alter the 

necessary conclusion from the statutory text and legislative history discussed above. 

A. Other Statutes with a Public Interest Inquiry do not Demonstrate an Intent 
to Limit the SEC's Inquiry under RSA 162-H:l6, IV(e). 

52. Applicants first reference other statutes that only inquire as to whether permission 

or authority would be for the public good or in the public interest, and argue that such statutes 

permit broader discretion than RSA 162-H:l6, IV(e). By including the three other required 

findings, in addition to the public interest finding, Applicants contend that the "four-part test" in 

RSA 162-H:l6 is more guided and constrained and therefore provides less discretion to the SEC. 

Mtn at 6-7. Applicants are incorrect as a matter of statutory interpretation. 

53. RSA 162-H: 16, IV broadly requires "due consideration of all relevant information 

regarding the potential siting or routes of a proposed energy facility, including potential 

significant impacts and benefits" before the SEC can "determine if issuance of a certificate will 

serve the objectives of this chapter." Those objectives are specifically laid out in RSA 162-H:l 

and include the public interest analysis and its relevant factors. 

54. In addition, RSA 162-H:16, IV requires the Subcommittee to make four separate 

findings "[i]n order to issue a certificate." Contrary to Applicants' assertion, one of those 

required findings mandates that the Subcommittee independently find that "[i]ssuance of a 

certificate will serve the public interest." RSA 162-H:16, IV(e). The fact that RSA 162-H:16, 

IV also requires three other required findings does not minimize any component of the separate 

public interest finding requirement. 
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55. The statutes cited by Applicants have similar requirements. Transfers pursuant to 

RSA 374:30 must not only meet the public good requirement ofRSA 374:30, but they also must 

meet the various requirements set forth in RSA 374:32, which provides that "if the commission 

shall find that the public good so requires, such transfer, lease, or contract shall first be 

authorized by the vote of 2/3 of the shares of the capital stock of each of the interested 

corporations present and voting at meetings duly called to consider the subject; and all statutes 

regulating, protecting, and determining the rights of a dissenting stockholder of a railroad in the 

case of a lease or union with another railroad shall be applicable, and the rights of any 

stockholder of such corporation dissenting from such transfer, lease, or contract, if the same shall 

be authorized as above provided, shall be regulated, protected, and determined by such statutes." 

56. Similar to RSA 162-H:16, IV(a)-(c), RSA 374:32 sets forth additional 

independent requirements to the public good requirement of RSA 374:30, which do not 

eviscerate or minimize the public good test under RSA 374:30. 

B. Balancing Benefits and Impacts When Determining the Public Interest is 
Consistent with New Hampshire Case Law. 

57. Applicants cite Grafton Cty. Elec. Light & Power Co. v. State for the proposition 

that the public good "is equivalent to a declaration that the proposed action must be one not 

forbidden by law, and that it must be a thing reasonably to be permitted under all the 

circumstances of the case." 77 N.H. 539, 94 A. 193, 195 (1915). More relevant is Grafton's 

explanation that "[t]he question of public good is not to be answered by looking only to the 

immediate interests of the public served by these companies, nor by a mere consideration of 

advantage to those who furnish the service. As before stated, it is a question of what is 

reasonable taking all interests into consideration." Id (emphasis added). Determining what is 
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a reasonable taking by considering all interests is precisely what the Legislature has directed the 

Subcommittee to do under RSA 162-H:1 and RSA 162-H:16, IV. 

58. Applicants cite Pinetree Power, Inc. as an example of the New Hampshire 

Supreme Court rejecting a net benefits test. The "net benefit" test proposed in Pinetree Power, 

however, was a net economic benefit to rate payers test. In re Pinetree Power, Inc., 152 N.H. 92, 

97 (2005). The Court rejected that test because it was insufficiently broad, not because it was 

overly broad. !d. at 95, 97. The Court held that the "statutory scheme [at issue] support[ed] the 

conclusion that the 'public interest' ofPSNH's customers encompasses more than simply rates." 

!d. at 97. The Court specifically considered expressed legislative purposes in relevant statutes 

and noted the expressed intention of the Legislature for "commitments to renewable energy 

resources [] to 'be balanced against the impact on generation prices' and can have 'significant 

environmental, economic, and security benefits."' !d. (quoting RSA 374-F:3, IX (Supp.2004)).6 

59. The broad inquiry of all impacts and benefits called for by RSA 162-H:1 and RSA 

162-H:16, IV is consistent with the approach taken by the Court in Pinetree Power. The Court's 

rejection of a narrower "net benefits" test is essentially a rejection of Applicants' attempted 

narrowing of the broad statutory directive found in RSA 162-H:16, IV( e). 

CONCLUSION 

60. The text of the statute and its legislative history tie the public interest test found in 

RSA 162-H:16, IV(e) with the Declaration of Purpose set forth in RSA 162-H:l. Accordingly, 

6 It is also noteworthy that the Court specifically lamented that "RSA 369-B:3-a does not define what 
constitutes the 'public interest' of PSNH's retail customers," and had to rely instead on the guidance of 
other "statutes governing utility restructuring." In re Pinetree Power, Inc., 152 N.H. at 96. By contrast, 
RSA 162-H:1 expressly states "the legislature finds that it is in the public interest to maintain a balance 
among those potential significant impacts and benefits in decisions about the siting, construction, and 
operation of energy facilities in New Hampshire." That definition of the "public interest" in RSA 162-H 
should be followed. 
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RSA 162-H:16, IV(e) requires that (at a minimum) the Subcommittee find that issuance of a 

certificate will "maintain a balance" between the potential impacts on and the benefits to these 

factors specifically set forth in RSA 162-H:l. The SEC has recognized this requirement. See 

N.H. CODE ADMIN. RULES Site 301.16. That Code provision includes the same impacts and 

benefits factors from RSA 162-H: 1 and recognizes that all impacts and benefits to those factors 

must be considered when "determining whether a proposed energy facility will serve the public 

interest." The Subcommittee's ruling in its May 26, 2017 Order was therefore correct and 

rehearing or clarification of that order is not warranted. 

WHEREFORE, Counsel for the Public respectfully requests that the Site Evaluation Sub-

Committee: 

A. Deny Applicants' motion; 

B. Reject Applicants' proffered interpretation ofRSA 162-H and proposed public 
interest analysis to be undertaken by the Committee; and 

C. Grant such other relief as the Court deems just. 

Dated: July 6, 201 7 By: 

Respectfully submitted, 

COUNSEL FOR THE PUBLIC, 

By his attorneys, 

Peter C.L. Roth, Senior Assistant Attorney General 
Environmental Protection Bureau 
33 Capitol Street 
Concord, NH 03301-6397 
(603) 271-3679 
Peter.roth@doj .nh.gov 
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Dated: July 6, 201 7 By: 

PRJMMER PIPER EGGLESTON & CRAMER PC, 

Thomas Ji;ff.~ (N.H. Bar No. 4111 ) 
P.O. Box 3600 
Manchester, NH 03105-3600 
(603) 626-3300 
tpappas@primmer.com 

-and-

Elijah D. Emerson, Esq. (N.H. Bar No. 19358) 
PRIMMER PIPER EGGLESTON & CRAMER PC 
P.O. Box 349 
Littleton, NH 03561-0349 
(603) 444-4008 
eemerson@primmer.com 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing OBJECTION TO APPLICANTS' MOTION 
FOR CLARIFICATION AND/OR REHEARING ORDER ON MOTION TO STRJKE 
FORWARD NH PLAN has this day been forwarded vm 
e-mail to persons named on the Distribution List of this docket. 

Dated: July 6, 2017 
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SENATOR JEANIE FORRESTER 

April 8, 2014 

Dear Chairman Borden & Members of the Science, Technology and Energy Committee: 

As you are aware, the Senate passed SB 245, relative to procedures and authority of the site 
evaluation committee. I believe New Hampshire citizens and energy developers deserve an 
energy facility siting process that serves them more effectively than the process currently in 
place under RSA 162~H. 

In the coming years, the Site Evaluation Committee (SEC) will hear nwnerous complex 
proposals for energy facilities, each with its own specific impacts to our state's environment and 
quality of life. SB 245 presents a framework of reform that will help New Hampshire meet this 
challenge. 

Last session the General Court enacted SB 99, mandating a stakeholder process to examine the 
Site Evaluation Committee (SEC) and the tools it has to serve the public and project developers 
as it goes about its work. That process, led by the Office of Energy and Planning, engaged the 
public, energy industry, state agencies, and the non-government organization community and 
culminated in a comprehensive report at the end of December, identifying a number of concerns 
about the structure ofthe SEC and how it functions and a number of potential solutions. 

Many of the issues raised and solutions identified in the SB 99 report are addressed by SB 245, 
as amended, including four key reforms: 

• The amended bill mandates that the SEC make a finding that a proposed project serves 
the public interest, after considering all environmental, social, and economic impacts and 
benefits. This is a workable, common-sense requirement that recognizes that, even in a 
restructured energy market, all major energy projects should provide a strong package of 
public benefits - whether for our natural resources, for ratepayers and businesses, for public 
health, or for the state's economy, or for all of the above- and that these benefits must be 
weighed against the projects' potential adverse impacts. Other states, including Maine and 
V ennont, have such a requirement, ensuring that_ the greater good of the state and its 
communities is weighed as part of every siting decision. 

• The amended biD reconstitutes the SEC with a more manageable, cost-effective panel 
that includes well qualified members from around the state, while ensuring appropriate 
input from state agencies. The current structure and membership of the SEC is 
cumbersome and a burden to the 15 key state officials who presently serve, as well as to 
applicants and other participants trying to navigate through the process. The unreimbursed 
costs to the state and affected agencies of these officials' time is estimated to run to the 



hundreds of thousands of dollars, and those costs will increase as additional project 
applications are filed in the coming years. Under the amended bill, the SEC will gain the 
time and expertise of members of the public with the experience and capacity to serve. At 
the same time, all of our state agencies will continue to play important roles as they will still 
be charged with providing input and expertise to SEC decision-makers, but without the 
awkward constr~ints and extraordinary time commitments that now apply. 

• Tbe amended bill enhances public participation in the SEC process. Under current law, 
the SEC must hold one public hearing in each county where the proposed project will be 
located. We do not feel that this requirement is adequate to ensure that the public is weB
informed and engaged. The amended bill provides a logical schedule that ensW'es project 
developers inform tbe public of the details of a project both before and after. a proposed 
project 's voluminous application is flied at the SEC, providing a more meaningful 
opportunity f0r well-informed public comment on the specifics of an application at the public 
hearing and during the adjudicatory process. 

• The amended bill provides staff and financial resources for the SEC to do its job, 
funded by reasonable application fees and agency cost savings. As demands on the SEC 
continue to grow in the comjng years, it is unrealistic for the State of New Hampshire to 
expect important and long lasting energy siting decisions to be made rigorously and 
efficiently when the SEC itself has no permanent staff or financial resources to do its work. 
The amended bill authorizes the SEC to collect application fees and allows the reconstituted 
SEC to realize significant cost savings over the current structure. These resources wilJ 
provide the technical and administrative foundation that the SEC desperately needs to make 
prompt, well-informed decisions, and to make sure that the c:onditions placed on pennits are 
met and adequately enforced. 

As energy markets change nnd mature, and as the market-based development of energy 
generation and transmission facilities provide the opportunity to meet our energy needs with 
innovative and cleaner resources, the process by which New Hampshire makes the critical 
decisions about the siting of such facilities must also change with the times. Public trust and 
confidence in the SEC and its decisions will be well served by adopting the refonns proposed in 
Senate Bill 245. 

Acerely, 

~~~~---------------
Chainnan, Senate Finance 
NH State Senate 
District 2 
1 07 N Main Street 
Room 105 
Concord, NH 03301 
271-4980 
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SB 245-FN- AS INTRODUCED 

2014 SESSION 
14-2666 
06/03 

SENATE BILL 245-FN 

AN ACT relative to procedures and authority of the site evaluation committee. 

SPONSORS: 

COMMITTEE: 

This bill: 

Sen. Forrester, Dist 2; Sen. Bradley, Dist 3; Sen. Woodburn, Diet 1; 
Sen. FUller Clark, Dist 21; Rep. Vadney, Belk 2; Rep. Ladd, Graf 4; 
Rep. Suzanne Smith, Graf 8; Rep. Ford, Graf 3; Rep. G. Chandler, Carr 1 

Energy and Natural Resources 

ANALYSIS 

I. Adds to the duties of the site evaluation committee. 

II. Modifies requirements for energy facility certificates. 

Explanation: Matter added to current law appears in bold italics. 
Matter removed from current law appears (~n-bit~.ke~o-nd-6u1tt<$t-lwoug.ln] 

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type. 
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SB 245-FN -AS INTRODUCED 

STATE OF NEW HAMPSHIRE 

In the Year of Our Lord Two Thousand Fourteen 

14-2666 
06/03 

AN;\CT relative to procedures and authority of the site evaluation committee. 

Be it Enacted by the Senate and House of Representatives in General Court convened: 

1 1 Energy Facility Evaluation and Siting, Construction and Operation. Amend RSA 162-H:1 to 

2 read as follows: 

3 162-H:l Declaration of Purpose. The legislature recognizes that the selection of sites for energy 

4 facilities, including the routing of high voltage transmission lines and energy transmission pipeli~es, 

5 will have a significant impact upon the welfare of the population, the location and growth of 

6 industry, the overall ec9nomic growth of the state, the environment of the state, and the use of 

7 natural resources. Accordingly, the legislature finds that it is in the public interest to maintain a 

8 balance between the environment and the need for new energy facilities in New Hampshire; that 

9 undue delay in the const~uction of needed facilities be avoided and that full and timely consideration 

10 of environmental consequences be provided; that all entities planning to construct facilities in the 

11 state be required to provide full and complete disclosure to the public of such plans; and that the 

12 state ensure that the construction and operation of energy facilities is treated as a significant aspect 

13 of land-use plartning ii1 which all environmental, economic, and technical issues are [~d) 

14 evaluated in an integra-ted fashion, all to assure that the state has an adequate and reliable supply 

15 of energy in conformance with sound environmental principles. The legislature, therefore, hereby 

16 establishes a procedure for the review, approval, monitoring, and enforcement of compliance in the 

17 planning, siting, construction, and operation of energy facilities. 

18 2 Site Evaluation Committee; Duties. Amend RSA 162-H:4, l(a) to read as follows: 

19 (a) Issue or deny any certificate under this chapter for an energy facility. 

20 3 New Subparagraph; Site Evaluation Committee; Duties. Amend RSA 162-H:4, I by inserting 

21 after subparagraph (d) the following new subparagraph: 

22 (e) Require the applicant to present alternatives, including but not limited to the bu1·ial 

23 of energy transmission facilities in publicly-owned transportation rights of way. 

24 4 Application for Certificate. Amend RSA 162-H:7, VI-a to read as follows: 

25 VI-a. Within [~) 60 days after acceptance of the application, the committee shall hold at 

26 least one public hearing,in each county in which the proposed facility is to be located, in accordance 

27 with RSA 162-H:lO. 

28 5 New Paragraph; Application for Certificate. Amend RSA 162-H:7 by inserting after paragraph 

29 VI-e the following new paragraph: 

30 VI-f. The cothmittee shall require a one-time application fee which shall cover 

31 administrative costs borne by the state in reviewing the application . 

. -. ----·-·--·-------------------



SB 245-FN- AS INTRODUCED 
-Page 2-

1 6 Public Hearings. Amend RSA 162-H:10, I to read as follows: 

2 I. Within [aG] 60 days after acceptance of an application for a certificate of site and facility, 

3 pursuant to RSA 162-H:7, the site evaluation committee shall hold at least one joint public hearing 

4 in each county in which the proposed facility is to be located and shall publish a public notice not less 

5 than 14 days before said hearing in one or more newspapers having a regular circulation in the 

6 county in which the hearing is to be held, describing the nature and location of the proposed 

7 facilities. The public hearings shall be joint hearings, with representatives of the other agencies that 

8 have jurisdiction over the subject matter and shall be deemed to satisfy all initial requirements for 

9 public hearings under statutes requiring permits relative to environmental impact. The hearings 

10 ehaU be for public information on the proposed facilities with the applicant presenting the 

11 information to the site evaluation committee and to the public. Notwithstanding any other provision 

12 of law, the hearing shall be a joint hearing with the other state agencies and shall be in lieu of all 

13 hearings otherwise required by any of the other state agencies; provided, however, if any of such 

14 other state agencies doee not otherwise have authority to conduct hearings, it may not join in the 

15 hearing under this chapter; provided further, however, the ability or inability of any of the other 

16 state agencies to join shall not affect the composition of the committee under RSA 162-H:3 nor the 

17 ability of any member of the committee to act in accordance with this chapter. 

18 7 Effective Date. This act shall take effect 60 days after its passage. 
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SB 245-FN • FISCAL NOTE 

LBAO 
14·2666 
12/18/13 

AN ACT relative to procedures and authority of the site evaluation committee. 

FISCAL IMPACT: 

The Department of Environmental Services etates this bill, os int roduced, may increase state 

restricted revenue by an indeterminable amount in FY 2014 and each year thereafter. 'l'here is 

no impact on county and local revenue, or state, county, and local expenditures. 

METHODOLOGY: 

The Department of Environmental Services states this bill allows the site evaluation committee 

to chflrge a one-time application fee to the applicant to cover the administrative costs of the 

State. The Department states, pursuant to RSA l62-H:7, VIII, agencies that may also require 

an application or permit related to the establishment of an energy facility are allowed to charge 

their usual statutory fees. The Department states these fees do not cover all administrative 

costa, such as staff time, that may be involved with an application under review by the site 

evaluation committee. The Department states the bill does not define administrative costs, 

indicate how much the fee will be, how it will be calculated or where the fee will be deposited. 

As a result, the Department is not able to predict how much additional revenue may result from 

this bill. 

The Public Utilities Commission states this bill does not require any additional costs or 

revenues to the state, county or local governmental units. 
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Sen. Forrester, Dist. 2 
February 13, 2014 
2014·0568s 
06/05 

Amendment to SB 245-FN 

Amend the title of the bill by replacing it with the following: 

AN ACT relative to the siting of energy facilities. 

Amend the bill by replacing all after the enacting clause with the following: 

1 Energy Facility Evaluation and Siting, Construction and Operation. Amend RSA 162-H:l to 

read as follows: 

162-H:l Declaration of Purpose. The legislature recognizes that the selection of sites for energy 

facilities, including the routing of high voltage transmission lines and energy transmission pipelines, 

will have a significant impact upon the welfare of the population, the location and growth of 

industry, the overall economic growth of the state, the environment of the state, and the use of 

natural resources. Accordingly, the legislature finds that it is in the public interest to maintain a 

balance between the environment and the [need f.ap) potential benefits of new energy facilities in' 

New Hampshire; that undue delay in the construction of [~J facilities that provide net public 

benefits b~ avoided and that full and timely coneideratiqn of environmental consequences be 

provided; that all entities planning to construct facilities in the state be required to provide full and 

complete disclosure to the public of such plans; and that the state ensure that the construction and 

operation of ~nergy facilities is treated as a significant aspect of land-use planning in. which all 

environmental, economic, and technical issues are resolved in an integrated fashion, all to assure 

that the state [hae an] develops adequate [aa&]. reliable [el:l):lf"lY sf eaei'g?') and cost-effective 

energy resources in conformance with sound envrronmental principles. The legislature, therefore, 

hereby estabHshes a procedure for the review, approval, monitoring, and enforcement of compliance 

in the planning, siting, construction, and operation of energy facilit~es. 

2 New Paragraph; Energy Facility Evaluation and Siting, Construction and Operation; 

Defmitions; Participating State Agency. Amend RSA 162-H;2 by inserting after paragraph VIII the 

following new paragraph; 

VIII-a. "Participating state agency" means ea~h state agency having jurisdiction, under state 

or federal law, to regulate any aspect of the construction or operation of the energy facility. 

3 New Paragraph; Energy Facility Evaluation and Siting, Construction and Operation; 

Definitions; Staff Director. Amend RSA 162·H:2 by inserting after paragraph XII the following new 

paragraph: 

XIII. "Staff director" means the staff director of the co:x;nmittee established by this chapter. 

4 Site Evaluation Committee . RSA 162-H:a is repealed and reenacted to read as follows: 



1 

Amendment to SB 245~FN 
-Page 2-

162-H:3 Site Evaluation Committee. 

2 I. The site eva;luation -committee shall consist of the commissioner of the department of 

3 environmental services, the commissioner of the department of resources and economic development 

4 the cha~erson of the public utilities commission, one public member-at-large, and one local public 

5 member. The public member-at-large shall be a resident of the state and shall be appointed by the 

6 governor with the consent of the executive council for a term of 8 years. The local public member 

7 shall be a~pointed for each committee proceeding regarding an energy facility, shall be a resident of 

8 a municipality where such energy facility is located or is proposed to be located,· and shall be 

9 appointed by the chairperson of the committee with input from governing bodies of the 

10 municipalities where such energy facility is located or is ·proposed to be located. The'chairperson 

11 shall not designata a local public member for rulemaking or other proceedings not specific to an 

12 energy facility. The chairperson of the public utilities commission shall be chairperson of the 

13 committee, and the commissioner of. the department of environmental services shall be vice-

14 chairperson. 

15 II. The public members of the committee shall not derive any significant portion of their 

16 

17 

18 

income from persons applyjng far a certificate or, who are subject to any certificates, and shall not 

serve as attorney fo;r, act as consultant for, serve as officer or director of, or hold any other official or 

contractual relationship with any person applying for a certificate or who i~ subject to any 

19 certificates granted by the committee. The public members shall receive no compensation except for 

20 mileage and other expenses incurred while performing duties of the committee that are chargeable to 

21 an applicant for a certificate under this chapter. Mileage shall be paid from committee funds at the 

22 rate set for state employees. 

23 III. The Committee shall appoint a staff director responsible for administration of 

24 proceedings before the committee and other committee business, for facilitating participation of the 

25 public, stakeholders, and municipalities in committee proceedings, and for assisting the chairperson 

26 of the committee. "The staff director shall serve at the pleasure of the committee and shall be 

27 qualified by reason of professional competence, education, and experience. The committee shall 

28 submit a plan for appointing a staff director, including salary grade, a proposal for administrative 

29 attachment to an existing state agency, and one or more funding sources, to the governor and to the 

30 chairpersons of the house finance committee and the senate finance committee by Septemb.er 1, 

31 2014. Such funding ao~ces may include a state appropriation, an assessment on existing energy 

32 facilities, payments as conditions of certificates, or a combination thereof. 

33 5 Powers of the Committee. Amend RSA 162·H:4, III and III-a tO read as follows: 

34 

35 

III. The committee may delegate the authority to monitor the construction or operation of 

any eneTgy facility granted a certificate under this chapter to the staff director or such state 

36 agency or official represented on the committee as it deems appropriate, but, subject to RSA 162· 

87 H:10, it may not delegate authority to hold hearings, issue certifica~es, determine the terms and 
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conditions of a certificate, or enforce a certificate. Any authorized representative or delegate of the 

committee shall have a right of entry onto the pr_emises of any part of the energy facility to ascertain 

if the facility is being constructed or operated in continuing compliance with the terms and 

conditions of the certificate. During normal hours of business administration and on the premises of 

the facility, such a representative or delegtlte shall also have a right to inspect such records of the 

certificate-holder aa are relevant to the terms or conditions of the. certificate. 

III-a. The committee may delegate to the staff director or an agency or official represented 

on the committee the authorit~ to specify the use of a~y technique, methodology, practice, or 

procedure approved by the committee within a certificate issued, under this chapter, o~ the authority 

to specify minor changes in the route alignment to the extent that s~ch changes are authorized by 

the certificate for those portions of a proposed electric transmission line or energy transmission 

pipeline for which information was unavailable due to co~ditions which could not have been 

reasonably anticipated prior to the issuance of the certificate, 

6 Powers of Committee. RSA 162-H:4, Vis repealed and reenacted to read as follows: 

V. Once an energy facility application has been accepted, thE! staff director may designate a 

hearing officer to hear and decide procedural matters that are before tho committee, including 

procedural schedules, petitions for intervention, consolidation of parties with substantially similar 

interests, discovery schedules and motions, and identification of disputed issues for decision by the 

committee. 

7 New Paragraph; Application for Certificate. Amend RSA 162·H:7 by inserting after paragr!iph 

I the following new paragraph: 

I-a. At least 30 days prior to filing an application, an applicant for a certificate shall hold at 

least one information and listening session open to the public in a municipality where the energy 

facility is located or will be located. The applicant shall publish a public notice not less than 14 days 

before such session in one or more newspapers having a regular· circulation in the county in which 

the session is to be held, describing the nature and location of the proposed facility. At such session, 

the applicant shall present information regarding the project and receive comments from the public. 

The applicant shall notify the chairperson of the committee in advance of the time and pl"ace of such 

session and arrange for a transcript of the session to be prepared. 

8 Application for Certificate. Amend RSA 162-H:7, IV through VI-e to read as follows: 

IV. Each application shall contain sufficient information to satisfy "the application 

requirements of each state ~gency having jurisdiction, under state or federal law, to regulate any 

aspect of the construction or operation of the proposed facility, and shall include each agency's 

completed application forms. Upon the filing of an application, the committee shall expeditiously 

forward a copy to the participating state agencies [ha-Y:i-n~~) and to other state 

agencies that may have comments or information requests regarding the application. Upon 

receipt of a copy, each agency shall conduct a preliminary review to ascertain if the application 
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contains sufficient information for its purposes. If the application does not contain sufficient 

information for the purposes of any of the participating state agencies ~'W'iad:iot.i&n], that 

agency shall, in writing, notify the committee of that fact and specify what information the applicant 

must supply; thereupon the committee shall provide the applicant with a copy of such notijication 

and specification. Notwithstanding any other provision of law, for purposes of the time Umitations 

imposed by this section, any application made under this section shall be deemed not accepted either 

by the committee or by any of the participating state agencies ~ea) if the applicant 

ie seasonably notified that it has not supplied sufficient information for any of the participating 

state agencies having jurisdiction in accordance with this paragraph. 

V. Each application shall also: 

(a) Describe in reasonable detail the type and size of each major part of the proposed 

facility. 

(b) Identify both the preferred choice and any other choices for the site of each major 

part of the proposed facility. 

(c) Describe in reasonable detail the impact of each major part of the proposed facility on 

the environment for each site proposed. 

(d) Describe in reasonable detail the applicant's proposals for studying and solving 

environmental problems. 

(e) Describe in reasonable detail the applicant's fmancial, technical, and managerial 

capability for construction and operation of the proposed facility. 

(f) Documel;lt that written notification of the proposed project, including appropriate 

copies of the application, has been given to the appropriate governing body of each community in 

which the fa~ility is proposed to be located. 

(g) Provide the transcript of the pre-application information and listening 

session and a statement from the applicant regarding any changes made to the proposed 

project in response to such session. 

(h) Present alternatiues to the proposed facility, including overhead electric 

transmission lines and underground alternatives. 

(i) Provide such additional information as the committee may require to carry out the 

puxposes of this chapter. 

V-a. Each application shall be accompanied by an applic;ation fee sufficient to 

cover the committee's costs with respect to that application {or application processing, 

administration, public and municipal engagement and technical assistance, and hearing. 

services. By order of the committee, the committee may establish a tiered fee schedule for 

projects of different geographic extent or energy capacity and may adjust such schedule 

from time to time. 

VI. The committee shall decide whether or not to accept the application within 60 days of 
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filing. If the committee rejects an application because it determines it to be administratively 

incomplete, the applicant may choose to file a new and more complete application or cure the defects 

in the rejected application within 10 days of receipt of notification of rejection. 

VI-a. Within 30 days after acceptance of the application, the committee shall hold at least 

one public [hearing] information session in each county in which the proposed facility is to. be 

located, in accordance with RSA 162-H:10. Within 30 days after the lasi public information 

session, the committee shall hold at least on-e public hearing in each county in which the 

proposed fp.cility is to be located, in CfCCordance with RSA 162-H:JO. 

VI-b. All p~ticipating state agencies shall report their progress to the committee within 5 

months of the acceptance of the application, .outli..ning draft permit conditions and specifying 

additional d~ta requirements necessary to make a final decision. 

VI-c. All participating state agencies shall make and submit to the committee a final 

decision on the parts of the application that relate to its jurisdiction, no later than 8 months after the 

application has bee.p. accepted. 

VI-d. Within [9] 12 months of the acceptance of an application, the committee shall issue or 

deny a certificate for an energy facility. 

VI-e. Notwithstanding any other provision of this chapter, the committee shall employ the 

time frames specified under RSA 162-H:G·a to any proposal for the upgrade of the transmission 

system considered part of the Coos county loop. 

VI-f. All state agencies that wish to prouide input to the committee but are not 

participating state agencies shall submit any comments or requests for {urtfJ,er information 

regarding the application within 90 days after acceptance of the application. 

VI-¥· For each application for a certificate, each participating state agency and each 

state agency otherwise providing input to the committee shall designate a staff liaison 

responsible for providing timely reports, comments, and submissions to the committee. The 

committee shall not consider untimely submissions from state agencies not having 

jurisdiction. 

9 Counsel for the Public. Amend RSA 132-H:9, I to read as follows: 

I. Upon notification that an application for a certificate has been filed with the committee in 

accordance with RSA 162-H:7, the attorney general shall appoint an assistant attorney general as a 

counsel for the public. The counsel shall represent the public in seeking to protect [~ali-ty ef the 

e-tw.i:Penmeftt-ae~i;lg te aseUPe aa a~eEt~ate s~~~~Be-fgyj the interests of the state as a 

whole. The counsel shall be accorded all the rights and privileges, and responsibilities of an ' 

attorney representing a party in formal action and shall serve until the decision to issue or deny a 

certificate is final. 

10 Public Hearing; Studies; Rules. Amend RSA 162-H:IO to read as follows: 

162-H:IO Public Hearing; Studies; Rules. 
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1 

2 

I. Within 30 days after acceptance or' an application for a certificate of site and facility, 

pursuant to RSA 162-H:7, the site evaluation committee shall hold at least one [jeiat] public 

3 [fieal'ing] information session in each county in which the proposed facility is to be located and 

4 shall publish a public notice not lese than 14 days before said [fieariHgJ session in one or more 

5 newspapers having a regular circulation in the county in which the hearing is to be held, describing 

6 the nature and location of the proposed facilities . The ~ession shall be for public information on 

7 the proposed facilities with the applicant presenting the information to the site eval~ation 

8 committee and to the public. 

9 I-a. Within 30 days after the last public information session pursuant to paragraph I, 

10 the site evaluation committee shall hold at least one joint public hearing in each county in 

11 which the proposed facility is to be located and shall publish a public notice not less than 14 

12 days before such session in one or more newspapers having a regular circulation in the 

13 county in which the hearing is to be held, describing the nature ·and location of the]Jroposed 

14 facilities. The public hearings shall be joint hearings, with representatives of ~he [athe:r ageaviee 

15 tha.t.-he~~~eHhe-&~] participating state agencies .and shall be deemed 

16 to satisfy all initial requirements for public hearings -under statutes requiring permits relative to 

17 environmental impact. [~eal'ings sha:R-ae-fel!-})ubl:ie infermatien ea the pr9f)osed faeilitiee-witft 

18 .~~Hnf~i~¥a::luatieR-ea~e and .e ~he fHlelie.) 

19 Notwithstanding any other provision of law, the hearing shall be a joint hearing with the other state · 

20 agencies and shall be in lieu of all hearings otherwise required by any of the othe.r state agencies~ 

21 provided, however, if any of such other state agencies does not otherwise have authority to conduct 

22 hearings, it may not join jn the hearing under this chapter; provided further, however, the ability Ol' 

23 inability of any of the other state agencies to join shall not affect the composition of the committee 

24 under RSA 162-H:3 nor the ability of any member of the committee to act in accordance with this 

25 chapter. 

26 II. Except for informational [heeri:ega] meetings, subsequent ~earings shall be in the nature 

27 of adjudicative proceedings under RSA 541-A and may be held in the county or one of the counties in 

28 which the proposed facility is to be located or in Concord, New Hampshire, as determined by the site 

29 evaluation com.mittee. The committee shall give adequate public notice of the time and place of each 

30 subsequent session. In lieu of the full committee, a hearine officer designated by . the staff 

31 director may preside at hearings concerning procedural matters before tl!.e committee and 

32 the identification of signific~nt disputed issues tor consideration by the full committee. The 

33 full committee shall preside at all hearings regarding the significant disputed issues 

34 · identified by the hearing officer. 

35 III. The site evaluation committee shall consider and weigh all evidence presented at puplic 

36 hearings and shall consider and weigh written information and reports submitted to it by members 

37 o£ the public before, during, and subsequent to public hearings. The committee shall grant free 
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access to records and reports in its files to members of the public during normal working hours {EH*l1 

2 shall permit copies of such records and reports to be made by interested members of the public at 

3 their expense, and shall post all such records and rep,orts regarding pending applications 

4 for certificates on a website. 

5 IV. The site evaluation committee shall require from the applicant whatever information it 

6 deems necessary to assist in the conduct of the hearings, and any investigation or studies it may 

7 undertake, ~d in the determination of the terms and conditions of any certificate under 

s· consideration. 

9 V. The site evaluation committee and counsel for the public shall jointly conduct such 

10 ~easonable studies and investigations as they deem necessary or appropriate to carry out the· 

11 purposes of this chapter (eft-d may empley-tl-eeaeultant er eOl:lffi:ll.~legal-e&H-nsel a.aEI ethei>-etaft' 

12 .i:R fa:.rthePaAee ef tae---OOtiee-4E&peseEI lly this eha~] . the cost of which shall be borne by the 

13 applicant in such amount as may be approved by the committee. The site evaluation committee and 

14 counsel for the public are further authorized to assess the applicant for all travel and related 

15 expenses associated with the processing of an application under this chaptex. 

16 e 17 

18 

19 

20 

21 

22 

23 
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32 
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37 

V-a. The site evaluation .committee m·ay use funds collected through application fees . . 
to employ a consultant or consultants, legal counsel, hearing officers, staff respon~ible for 

public and municipal engagement with committee matters, and other staff in furtherance of 

the duties imposed by this chapter. 

VI. The site evaluation committee shall issue such rules to administer this chapter, 

pursuant to RSA 541-A, iuter public notice and hearing, as may from time to time be required. 

VII. No later than January 1. 2015, the committee shall adopt rules, pursuant to RSA 541-A, 

relative to criteria for the siting of energy facilities, including specific criteria to be applied in 

determining if the requirements of RSA 162-H:IG, IV(b) and (c) have been met by the applicant for a 

certificate of site and facility. Prior to the adoption of such rules, the office of energy and planning 

shall hire and manage one or more consultants to conduct a public stakeholder process to develop 

recommended regulatory criteria, which may include consideration of issues identified in attachment 

C of the 2008 final report of the state energy policy commission, as well as others that may be 

identified during the stakeholder process. The office of energy and plamPng shall Sl.lbmit a report 

based on the findings of the public stakeholder process to the committee by January 1, 2014. 

11 Enforcement. Amend RSA 162-H:l2, I to read as follows: 

I. Whenever the committee, or the staff director as designee, determines that any term or 

condition of any certificate issued under this chapter is being violated, it shall, in writing, notify the 

person holding the certificate of the specific violation and order the person to immediately terminate 

the violation. If, 15 days aft~r receipt of the order, the person has failed or neglected to terminate 

the violation, the committee may suspend the person's certificate. Except for emergencies, prior to 

any suspension, the committee shall give written notice of its consideration of suspension and of its 
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reasons therefor and shall provide opportunity for a prompt hearing. 

12 Icl'ormational Meetings. Amend RSA 162-H:l5 to read as follows: 

3 162·H:l5 Informational Meetings. Upon request of the governing body of a community in which 

4 the proposed facility is to be located, or upon request of the committee, the applicant shall provide 

5 informational meetings to inform the public of the proposed project in addition to the required 

6 information and listening sessions required by RSA 162-H:7 and RSA 162-H:lO. 

7 13 Findings and Certificate Issued. Amend RSA 162-H:16, IV to read as follows: 

8 IV. The site evaluation committee, after having considered available alternatives, 

9 including reason{Sble alternative not described in the application, and fully reviewed the 

10 enviionmental impact of the site or route, and ·other relevant factors bearing on whether the 

11 objectives of this chapter would be best served by the issuance of the certificate, must find that the 

12 site and facility: 

13 (a) Applicant has adequate financial, technical, and mana~erial capability to assure 

14 construction and operation of the facility in continuing compliance with the terms and conditions of 

15 the certificate. 

16 (b) Will not unduly interfere with the orderly development of the region with due 

17 

18 

19 

consideration having been given to the views of[~] regional planning commissions and 

municipal [t;e¥el'ning) legislative bodies. 

(c) Will not have an unreasonable adverse effect, inclucf,ing unreasonable adverse 

20 cumulative effects, on aesthetics, historic sites, air and water quality, the natural environment, 

21 an'd public health and safety. 

22 (d) [Repealed.] 

23 (e) Will provide demonstrable net public benefits when considering the costs and 

24 benefits of the project to the environment, the New Hampshire economy, New Hampshire 

25 energy consumers, and the communities affected by the project, with such benefits reflected 

26 in enforceable conditions of the certificate. 

27 13 Findings and Certificate Issued. Amend RSA 162-H:16, VI to read as follows: 

28 VI. A certificate of site and facility may contain such reasonable terms and conditions as the 

29 committee deems necessary and may provide for such reasonable monitoring procedures as may be 

30 necessary. Such certificates, when issued, shall be final and subject only to judicial review. 

31 14 Repeal. The following are repealed: 

32 I. RSA 162-H:6·a, relative to time frames for review of renewable energy facilities. 

33 II. RSA 4-0:6, II( e) relative to energy facility evaluation committee. 

34 

35 

36 

III. RSA 162-H:7, VI-e, relative to upgrades of transmi11sion systems that ar'e part of the 

Coos county loop. 

15 Effective Date. This act shall take effect 60 days after its passage. 
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Amendment to SB 245-FN 

l Amend the title of the bill by replacing it with the following: 

2 

3 
4 

AN ACT relative to the siting of energy facilities . 

5 Amend the bill by 1·eplacing all after the enacting clause with the following: 

6 

7 1 Energy Facility Evaluation and Siting, Construction and Operation. Amend RSA 162-H:l to 

8 read as follows: 

9 162-H:l Declar~tion of Purpose. The legislature recognizes that the selection of sites for energy 

10 facilities, including the routing of high voltage transmission lines and energy transmission pipelines, 

ll [will] may have [a) significant [im13ae~ upon] impacts and benefits on the following~ the welfare 

12 of the population, property ualues, the location and growth of industry, the overall economic growth 

13 of the state, the environment of the state, (&A&] historic sites, aesthetics, air and water quality, 

14 the use of natural resources, and public health and safety. Accordingly, the legislature finds that 

15 it is in the public interest to maintain a balance between [~he-awi:f'&Rt:nent) those potential 

16 significant impacts and the need for new energy facilities in New Hampshire; that undue delay in 

17 the construction of needed facilities be avoided and that full and timely consideration of 

18 environmental consequences be provided; that all entities planning to construct facilities in the state 

19 be required to provide full and complete disclosure to the public of such plans; and that the state 

20 ensure that the construction and operation of energy facilities is treated as a significant aspect of 

21 land-use planning in which all environmental, economic, and technical issues are resolved in an 

22 integrated fashion, all to assure that the state has an adequate and reliable supply of energy in 

23 conformance with sound environmental principles. The legislature, therefore, hereby establishes a 

24 procedure for the review, approval, monitoring, and enforcement of compliance in the planning, 

25 siting, construction, and operation of energy facilities. 

26 2 New Paragraph; Energy Facility Evaluation and Siting, Construction and Operation; 

27 Def'mitions; Participating State Agency. Amend RSA 162-H:2 by inserting after paragraph VIII the 

28 following new paragraph: 

29 VIII-a. "Participating state agency" means eRch state agency having regulatory or other 

30 jurisdiction over, Ol' interest in, an energy facility, including any aspect of construction, operation, or 

31 impacts of such facility, or a state agency that is consulted by an applicant for an energy facility 

32 certi5cate. 
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1 3 New Paragraph; Energy Facility Evaluation and Siting, Construction and Operation; 

2 Definitions; Staff Director. Amend RSA 162-H:2 by inserting after paragraph XII the following new 

3 paragraph: 

4 XIII. "Staff director" means the staff director of the committee established by this chapter. 

5 4 Site Evaluation Committee. RSA 162-H:3 is repealed and reenacted to read as follows: 

6 162-H:3 Site Evaluation Committee Established. 

7 I. There is hereby established a committee to be known as the New Hampshire site 

B evaluation committee to evaluate petitions for certificates for site and facility, exemption from 

9 jurisdiction, and declaratory rulings; to oversee the operations of certificated facilities to ensure they 

10 are meeting the conditions of their certificates; to assist the public in understanding the 

11 requirements of this chapter; and to engage in rule making as needed. 

12 II. The committee shall consist of 7 members, who shall be appointed by the governor, with 

13 the consent of the council, one of whom shall be designated as chairman by the governor. All 

14 members shall be residents of the state of New Hampshire. No committee member nor any member 

15 of his or her family shall receive income from energy facilities within the jurisdiction of the 

16 committee. All members shall refrain from ex parte communications regarding any matter pending 

17 before the committee. All members shall comply with RSA 15-A and RSA 15-B. 

18 III. Members shall serve 4 year terms and until their successors are appointed and qualified, 

l 9 provided that, for the irtitial appointments, one shall be appointed to a one year term, 2 shall be 

20 appointed Lu 2 year terms, 2 shall be appointed to 3 year terms, and 2 shall be appointed to 4 year 

21 terms. 

22 IV. Any member chosen to fill a vacancy occurring other than by expiration of term shall be 

23 appointed for the unexpired term of the member who is to be succeeded. 

24 V. Three of the members shall be appointed based on geographic regions of the state such 

25 that one shall reside in Coos, Carroll, Grafton, or Belknap county; one shall reside in Sullivan, 

26 Cheshire, or Hillsborough county; and one shall reside in Merrimack, Strafford, or Rockingham 

27 county. The remaining 4 members shall be appointed based on their expertise or experience, to 

28 represent each of the following disciplines: 

29 (a) Environmental protection or natural resource conservation, or both. 

30 (b) Energy facility design, construction, operation, or management. 

31 (c) Community and regional economic development. 

32 (d) Regional planning. 

33 VI. Five members of the committee shall constitute a quorum for the purpose of conducting 

34 the committee's business, with the exception of administrative actions which may be taken by the 

35 chairman, o1· designated presiding officer, or procedure rulings which may be made by a hearing 

36 officer. 

37 VII. Any member of the committee may be removed by the governor and council for 
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1 inefficiency, neglect of duty, or misconduct or malfeasance in office, after being given a written 

2 statement of the charges and an opportunity to be heard. 

3 VIII. The committee shall be administratively attached to the public utilities commission 

4 pursuant to RSA 21-G:lO. 

5 IX. Committee members shall be compensated at a per diem rate for any day involving more 

6 than 7 hours spent on committee matters and 112 the per diem rate for any day involving 7 hours or 

7 fewer spent on committee matters. 'The per diem rate shall be at a rate equal to the daily salary rate 

8 for a commissioner of the public utilities commission at the initial step. 

9 X. The Chairman may: 

10 (a) Serve as the chief executive of the committee. 

11 (b) Delegate to other members the duties of presiding officer, as appropriate. 

12 (c) Establish, with the consent of the panel, the budgetary requil'ements of the agency. 

13 (d) Engage personnel in accordance with this chapter. 

14 XI. Each application or petition shall be considered by the full committee. In the event that 

15 fewer than 5 members are available to sit, the governor shall appoint one or more alternates with the 

16 consent of the executive council. 

17 XII. The committee shall have a full time staff director who, with committee approval, may 

18 engage additional technical, legal, or administrative support to fulfill the functions of the committee 

19 as necessary. 

20 5 New Section; Staff Director. Amend RSA l62·H by inserting after section 3 the following new 

21 section: 

22 162·H:3-a Staff Director. The site evaluation committee shall establish the position of staff 

23 director. The staff director shall be a classified state employee at labor grade 34. The salary of the 

24 staff director shall be paid from the site evaluation committee fund established in RSA 162-H:2l . 

25 6 Powers of the Committee. Amend RSA 162·H:4, III and III·a to read as follows: 

26 III. The committee may delegate the authority to monitor the construction or operation of 

27 any energy facility granted a certificate under this chapter to the staff director or such state 

28 agency or official represented on the committee as it deems appropriate, but, subject to RSA 162· 

29 H:lO, it may not delegate altthority to hold hearings, issue certificates, determine the te1·ms and 

30 conditions of a certificate, or enforce a certificate. Any authorized rep1·esentative or delegate of the 

31 committee shall have a right of entry onto the premises of any part of the energy facility to ascertain 

32 if the facility is being constructed or operated in continuing compliance with the terms and 

33 conditions of the certificate. During normal hours of business administration and on the premises of 

34 the facility, such a representative or delegate shall also have a right to inspect such records of the 

35 certificate-holder as are relevant to the terms or conditions of the certificate. 

36 III-a. The committee may delegate to the staff director o1· an agency or official represented 

37 on the committee the authority to specify the use of any technique, methodology, practice, or 
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1 procedure approved by the committee within a certificate issued under this chapter, or the authority 

2 to specify minor changes in the route alignment to the extent that such changes are authorized by 

3 the certificate for those portions of a proposed electric transmission line or energy transmission 

4 pipeline for which information was unavailable due to conditions which could not have been 

5 reasonably anticipated prior to the issuance of the certificate. 

6 7 Powers of Committee. RSA 162-H:4, Vis repealed and reenacted to t·ead as follows: 

7 V. Once an energy facility application has been accepted, the staff director may designate a 

'g hearing officer to hear and decide procedural matters that are before the committee, including 

9 procedural schedules, petitions for intervention, consolidation of parties with substantially similar 

10 interests, discovery schedules and motions, and identification of disputed issues for decision by the 

11 committee. 

12 8 New Paragraph; Application for Certificate. Amend RSA 162-H:7 by inserting after paragraph 

13 I the following new paragraph: 

14 1-a. At least 30 days prior to filing an application, an applicant for a certificate shall hold at 

15 least one public information session open to the public in a municipality where the energy facility is 

16 located or will be located. The applicant shall publish a public notice not less than 14 days before 

17 such session in one or more newspapers having a regular circulation in the county in which the 

1 8 session is to be held, describing the nature and location of the proposed facility. At such session, the 

19 applicant shall present information regarding the project and receive comments from the public. The 

20 applicant shall notify the chairperson of the committee in advance of the time and place of such 

21 session and arrange for a transcript of the session to be prepared. 

22 9 Application for Certificate. Amend RSA 162-H:7, IV through VI-e to read as follows: 

23 IV. Each application shall contain sufficient information to satisfy the application 

24 requirements of each state agency having jurisdiction, under state or federal law, to regulate any 

25 aspect of the construction or operation of the proposed facility, and shall include each agency's 

26 completed application forms. Upon the filing of an application, the committee shall expeditiously 

27 forward a copy to the participating state agencies (A.av.iAg-f~isdie&i.en] and to other state 

28 agencies that ma.y have comments or information requests regarding the application. Upon 

29 receipt of a copy, each agency shall conduct a preliminary review to ascertain if the application 

30 contains sufficient information for its .. purposes. If the application does not contain suffi:ient 

31 information for the purposes of any of the participating state agencies [fta¥ing-jumd:ieti&.A], that 

32 agency shall, in writing, notify the committee of that fact and specify what information the applicant 

33 must supply; thereupon the committee shall provide the applicant with a copy of such notification 

34 and specification. Notwithstanding any other provision of law, for pul'poses of the time Limitations 

35 imposed by this section, any application made under this section shall be deemed not accepted either 

36 by the committee or by any of the participating state agencies [lu:wffig-i\l!'oi&d-iet-ien.) if the applicant 

37 is [seaaenaGly] reasonably notified that it has not supplied sufficient information for any of the 
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1 participating state agencies having jurisdiction in accordance with this paragraph. 

2 V. Each application shall also: 

3 (a) Describe in reasonable detail the type and size of each major part of the proposed 

4 facility. 

5 (b) Identify both the preferred choice and any other choices for the site of each major 

6 part of the proposed facility. 

7 (c) Describe in reasonable detail the impact of each major part of the proposed facility on 

8 the environment for each site proposed. 

9 (d) Describe in reasonable detail the applicant's proposals for studying and solving 

10 environmental problems. 

11 (e) Describe in reasonable detail the applicant's financial, technical, and managerial 

12 capability for construction and operation of the proposed facility. 

13 (f) Document that written notification of the proposed project, including appropriate 

14 copies of the application, has been given to the appropriate governing body of each community in 

15 which the facility is proposed to be located. 

16 (g) Provide the transcript of the pre-application public information session and 

17 a statemen~ f,·om the applicant regarding any changes made to the proposed project in 

18 response to such sessi.on. 

19 (h) In the case of projects proposing overhead transmission facilities, present 

20 underground alternatives and site alternatives. 

21 (i) Provide such additional information as the committee may require to carry out tbe 

22 p1.u-poses of this chapter. 

23 V-a. Each application shall be accompanied by an application fee under RSA 162-

24 H:21, II. 

25 VI. The committee shall decide whether or not to accept the application within 60 days of 

26 filing. If the committee rejects an application because it determines .it to be administratively 

27 incomplete, the applicant may choose to file a new and more complete application or cure the de{ects 

28 in the rejected application within 10 days of receipt of notification of rejection. 

29 VI-a. Within 30 days after acceptance of the application, the committee shall hold at least 

30 one public [heEI:fiag] information session. in each county in which the proposed facility is to be 

31 located, in accordance with RSA 162-H:lO. Within 30 days aftet• the last public information 

32 session, the committee shall hold a.t least one public hearing in each county in which the 

33 proposed facility is to be located, in accordance with RSA 162-H: 10. 

34 VI-b. All participating state agencies shall report their progress to the committee within [6 

35 ~) 150 days of the acceptance of the application, outlining draft permit conditions and 

36 specifying additional data requirements necessary to make a final decision. 

37 VI-c. All pa1·ticipating state agencies shall make and submit to the committee a final 
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1 decision on the parts of the application that relate to its jurisdiction, no later than [8 menths] 240 

2 da;•s after the application has been accepted. 

3 Vl·d. Within (9 mentlH!J 365 days of the acceptance of an application, the committee shall 

4 issue o1· deny a certificate for an energy facility. 

5 VI-e. Notwithstanding any other provision of this chapter, the committee shall employ the 

6 time frames specified under RSA 162-H:B-a to any proposal for the upgrade of the transmission 

7 system considered part of the Coos county loop. 

8 VI-f. All state agencies not having regulatory jurisdiction that. elect to be 

9 participating sta.te agencies shall comply with the provisions of RSA 162-H:'l-a. 

10 VI-g. For each application for a certificate, each participatLng state agency and each 

11 state agency otherwise providing input to the committee shall designate a staff liaison 

12 responsible for protJiding timely reports, comments, a.nd submissions to the committee. 

13 10 New Section; Role of State Agencies. Amend RSA 162-H by inserting after section 7 the 

14 following new section: 

15 162-H:7-a Role of Participating State Agencies. 

16 I. Participating state agencies shall participate in committee proceedings as follows: 

17 (a) Re~eive proposals or permit requests within the agency's jurisdiction, expertise, or 

18 both; determine completeness of elements required for their permitting or other programs; and 

19 report on such issues to the committee; 

20 (b) Review proposals or permit requests and submit recommended draft permit terms 

21 and conditions to the committee; 

22 (c) Identify issues of concern on the proposal or permit request or notify the committee 

23 that the application raises no issues of concern; 

24 (d) For those agencies identifying issues of concern, appear before the committee at a 

25 heEll'ing to provide input and answer questions of parties and committee members; and 

26 (e) Review and comment on proposed certificate conditions or rulings to. confirm the . 

Z.i proposed rulings are in conformity with the laws and regulations applicable to the project and state 

28 whether they concl1;1de that. the certificate or ruling is appropriate in light of their respective 

29 statutory responsibilities . 

30 II. The commissioner or director of each participating agency shall advise the chairperson of 

31 the name of the individual on the participating agency staff designated to be the participating 

32 agency representative on the docket for each docketed proceeding. The committee chairman may 

33 request the attendance of an agency's designated representative or designee at a session of the 

34 committee if that person's availability could materially assist the committee in its examination or 

35 consideration of a matter. 

36 III. All communications between the committee and participating agencies regarding a 

37 pending committee matter shall be included in the official record and be publicly available. 
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1 IV. Each participating agency has the right to rehearing and appeal of a certificate or other 

2 decision of the committee. 

3 11 Counsel foJ;" the Public. Amend RSA 162·H:9, I to read as follows: 

4 I. Upon notification that an application for a certificate has been filed with the committee in 

5 accordance with RSA I62-H:7, the attorney general shall appoint an assistant attorney general as a 

6 counsel for the public. The counsel shall represent the public in seeking to [fnoe~~ 

7 &fi~Am~tG-ass~dequate--suwiy-~f~] assure that the committee 

8 has acquired all necessary information to make its decision and has fulfilled all other 

9 requi1·ements of this chapter. The counsel shall be accorded all the rights and privileges, and 

10 responsibilities o£ an attorney representing a party in formal action and shall serve until the decision 

11 to issue or deny a certificate is final. 

12 12 Public Hearing: Studies; Rules. Amend RSA 162-H:10 to read as follows: 

13 162-H:lO Public Hearing; Studies; Rules. 

14 I. Within 30 days after acceptance of an application for a certificate. of site and facility, 

15 pursuant to RSA 162·H:7, the site evaluation committee shall hold at least one [Jffint] public 

16 {heaPing] information session in each county in which the proposed facility is to be located and 

17 shall publish a public notice not less than 14. days before said {}leering] session in one or more 

18 newspapers having a regular circulation in the county in which the hearing is to be held, describing 

19 the nature and location of the proposed facilities. The session shall be for public in[or·mation on 

20 the pi"'posed facilities with the applicant presenting the information to the site evaluation 

21 committee and to the public. 

22 l-a. Withir~, 30 days after the last public information session pursuant to paragraph I, 

23 the site evaluation committee shall hold at least one joint public hearing in each county in 

24 which the proposed facility is to be located and shall publish a public notice not less than 14 

25 days before such $ession in one or mo1•e newspapers having a 1·egular circulation in the 

26 county in which the hearing is to be held, describing the nature and location of the proposed 

27 facilities. The public hearings shall be joint hearings, with representatives of the [ethel' agefteies 

28 t:J:ta-t.-h-a....e-jw>te4iooiGFH~~>-tl~b-jeet; matted participating state agencies and shall be deemed 

29 to satisfy all initial requirements for public hearings under statutes requiring permits relat,ive to 

.'30 environmental impact. [~-hea-J"in-gs shall be fat· f.ll::la!iC'--tt=tfeFI:JM-IiieR 011 th~poeeel fae-ili~i~ 

31 t.he eppliea~r-eeent;i:ng l>he tnforma-tien-t&-the site evaluatiefl committee and te th&-~J 

32 Notwithstanding any other provision of law, the hearing shall be a joint hearing with the other state 

33 agencies and shall be in lieu of all hearings otherwise required by any of the other state agencies; 

34 provided, however, if any of such other state agencies does not otherwise have authority to conduct 

35 hearings, it may not join i;n the hearing under this chapter; provided further, however, the ability or 

36 inability of any of the other state agencies to join shall not affect the composition of the committee 

37 under RSA 162-H:3 nor the ability of any member of the committee to act in accordance with this 

.. 
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2 II. Except for informational [ftea.i>iflgs] meetings, subsequent hearings shall be in the nature 

3 of adjudicative proceedings under RSA 541-A and may be held in the county or one of the counties in 

4 which the proposed facility is to be located or in Concord, New Hampshire, as determined by the site 

5 evaluation committee. The committee shall give adequate public notice of the time and place of each 

6 subsequent session. In lieu of the full committee, a hearing officer designated by the staff 

7 di1·ector may preside at hearings concerning procedw·al matters before the committee and 

8 the identification of significant disputed issues for consideration by the full committee. The 

9 full committee shall preside at all hearings regarding the significant disputed issues 

10 identified by the hea1·ing officer. 

11 III. The site evaluation committee shall consider and weigh all evidence presented at public 

12 hearings and shall consider and weigh writ.t.en information and reports submitted to it by members 

13 of the public before, during, and subsequent to public hearings. The committee shall grant free 

14 access to records and reports in its files to members of the public during normal working hours [aflti], 

15 shall permit copies of such records and reports to be made by interested members of the public at 

16 their expense, and shall post all such reco1·ds and reports regarding pending applications 

17 for certificates on a website . 

18 IV. The site evaluation committee shall require from the applicant whatever information it 

19 deems necessary to assist in the conduct of the hearings, and any investigation or studies it may 

20 undertake, and in the determination of the terms and conditions of any certificate under 

21 consideration. 

22 V. The site evaluation committee and counsel for the public shall jointly conduct such 

23 reasonable studies and investigations as they deem necessary or appropriate to carry out the 

24 purposes of this chapter [atld-o~~~.Asl::lltan& er eoRsultants, legceJ-eeltl-1~ 

25 i.a-f~l¥~t1Ge--a-t-t-i:le El~::~&ies i~sed ~~· ~hi~~). the cost of which shall be borne by the 

26 applicant in such amount as may be approved by the committee. The site evaluation committee and 

'27 counsel for the public are further authorized to assess the applicant for all travel and related 

28 expenses associated with the processing of an application under this chapter. 

29 V-a. The site evaluation committee may use funds collected th1·ough application fees 

30 to employ a cOI'I,sultan.t or consultants, legal counsel, hearing officers, staff responsible for 

31 public and municipal engagement with committee matters, and other staff in ful'the,•ance of 

.32 the duties imposed by this chapter. 

33 VI. The site evaluation committee shall issue such rules to administer this chapter, 

34 pursuant to RSA 541-A, after public notice and hearing, as may from time to time be required. 

35 VII . No later than January 1, 2015, the committee shall adopt rules, pursuant to RSA 541-A, 

36 relative to criteria for the siting of energy facilities, including specific criteria to be applied in 

37 determining if the requirements of RSA 162-H: 16, IV (b) and (c) have been met by the applicant for a 

' . 
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1 certificate of site and facility. Prior to the adoption of such rules, the office of energy and planning 

2 shall hire and manage one or more consultants to conduct a public stakeholder process to develop 

3 recommended regulatory criteria, which may include consideration ofissues identified in attachment 

4 C of the 2008 final report of the state energy policy commission, as well as others that may be 

5 identified during the stakeholder process. The office of energy and planning shall submit a report 

6 based on the findings of the public stakeholder process to the committee by January 1, 2014. 

7 13 Enforcement. Amend RSA 162-H:12, I to read as follows: 

8 I. Whenever the committee, or the staff director as designee, determines that any term or 

9 condition of any certificate issued under this chapter is being violated, it shall, in writing, notify the 

10 person holding the certificate of the specific violation and order the person to immediately terminate 

11 the violation. If, l 5 days after receipt of the order, the person has failed or neglected to terminate 

J 2 the violation, the committee may suspend the person's certificate. Except for emergencies, prior to 

13 any suspension, the committee shall give written notice of its consideration of suspension and of its 

14 reasons therefor and shall provide opportunity for a prompt hearing. 

15 14 Informational Meetings. Amend RSA 162-H:15 to read as follows: 

16 162-H:l5 Informational Meetings. Upon request of the governing body of a community in which 

17 the proposed facility is to be located, or upon request of the committee, the applicant shall provide 

18 informational meetings to inform the public of the proposed project in addition to the requi1·ed 

l 9 public information sessions 1·equired by RSA 162-H:7 and RSA 162-H:JO. 

20 15 Findings and Certificate Issued. Amend RSA 162-H: 16, IV to read as follows: 

21 IV. The site evaluation committee, after having considered available alternatives, 

22 including reasonable alternative not described in the application, and fully reviewed the 

23 environmental impact of the site or route, and other relevant factors bearing on whether the 

24 objectives of this chapter would be best served by the issuance of the certificate, must find that [the 

25 Rite !Hlfi faeility ): 

26 (a) The applicant has adequate financial, technical, and managerial capability to assure 

27 construction and operation of the facility in continuing compliance with the terms and conditions of 

28 the certificate. 

29 (h) The site and facility will not unduly interfere with the orderly development of the 

30 region wit.h due consideration having been given to the views of [m~:~nieif)al and] regional planning 

31 commissions and municipal (g<W~) legislative bodies. 

82 (c) The site and facility will not have an unreasonable adverse effect, including 

33 unreasonable adverse cumulative effects, on aesthetics, historic sites, air and water quality, the 

34 natural environment, and public health and safety. 

35 (d) [Repealed.] 

36 (e) The site and facility will serve the public interest when taking into account: 
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I (1) The net enuironm"ental effects of the facility, considering both beneficial 

2 and adue1·se effects. 

3 (2) The net economic effects of the facility, including but not limit~d to costs 

4 and benefits to energy consumers, property owners, state and local tax revenues, 

5 employment oppor·tunities, and local and regional economies. 

6 (3) Whethu construction and operation of the facility will be consistent with 

7 federal, regional, state, and local policies. 

8 (4) Whether the facility as pmposed is consistent with municipal master 

9 plans an.d land use· 1·egulations pertaining to (i) natural, historic, scet,ic, cultural 

10 resources and (ii) public health and safety, air quality, economic development, and energy 

11 r·esources. 

12 (5) Su.ch additional public interest consid.erations as may be deemed 

13 pertinent by the committee. 

14 (f) The site and facility will be consistent with the state energy strategy 

15 established in RSA 4-E:l. 

16 16 New Sections; Fees; Applicability; Transitional Responsibilities. Amend RSA 162-H by 

17 inserting after section 20 the following new sections : 

18 162·H:21 Fund Established; Fees. 

19 I. The1·e is hereby established in the office of the state treasurer a nonlapsing fund to be 

20 known as the site evaluation committee fund. All moneys in such fund shall be continually 

21 appropriated to the site evaluation committee for the purposes of the committee . The fund shall be 

22 established with an advance from the renewable energy fund established in RSA 362·F:IO in an 

23 amount not to exceed $500,000. Repayment of the initial renewable energy fund advance shall be 

24 made over time, whenever the site evaluation committee fund shall exceed 2 years of committee 

25 operations. 

26 II. Any entity seeking an application for a certificate of site and facility, an amendment to a 

27 certificate of site and facility, a ruling for exemption from the committee's requirements, or a 

28 declaratory or other ruling shall be accompanied by an application fee. The application fee shall be 

29 paid upon filing. Application fees shall be established by the committee through rules, based on a 

30 number of factors, including b\tt not limited to: 

31 (a) Nameplate capacity. 

32 (b) Capacity and length of transmission lines or pipelines. 

33 (c) Capa<;ity for processing fuels. 

34 (d) Anticipated time required before the committee for the application or petition to be 

35 acted upo11. 

36 III. An annu~l operating fee shall be assessed on all energy facilities as defined by RSA 162-

37 H:2, VII that are cu;rrently operati1"1g within the state. The formLlla for the assessment of the 
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operating fee shall be set forth in administrative rules. The operating fee shall collect sufficient 

2 1·evenues to enable the committee to oversee and ensure compliance with respect to all such facilities, 

3 and shall be available to the committee to hear and consider all applications or petitions filed with 

4 the committee. 

5 IV. All fees shall be deposited to the site evaluation committee fund. The site evaluation 
• 6 committee fund shall always maintain a balance sufficient to cmrer 2 years of committee operations. 

7 The committee may waive assessments of operating fees if the balance of the site evaluation 

8 committee fund is sufficient in the view of the committee to meet committee needs in the next 

9 biennium. 

10 162-H:22 Applicability. 

11 I. The pro'l,isions of this chapter shall apply to any application or petitions received on or 

12 after June 1, 2014. 

13 II. Matters pending prior to July 1, 2014 shall be governed by the standards in place prior to 

14 the enactment of this section and shall be addressed by the committee in effect at the time the 

15 matters were filed. 

16 IIL The committee in existence prior to July 1, 2014 shall cease to exist when all matters 

17 pending as of July 1, 2014. have been resolved, through ruling on requests for rehearing or 

18 reconsideration. 

19 l62-H:23 Transitional Responsibilities. Any matter filed after June 1, 2014 shall be reviewed by 

20 the committee; all time frames shall be tolled until the commit.tee is established and staffed. 

21 17 Repeal. The following are repealed: 

22 I. RSA 162-H:G-a, relative to time frames for review of renewable energy facilities. 

23 IL RSA 4-C:6, II(e), relative to energy facility evaluation committee. 

24 III. RSA 162-H:7, VI-e, relative to upgrades of transmission systems that are part of the 

25 Coos county loop. 

26 18 Effective Date. This act shall take effect July 1, 2014. 
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Amendment to SB 245-FN 

Amend the bill by replacing all after the enacting clause with the following: 

1 Energy Evaluation and Siting. RSA 162-H: 1 is repealed and reenacted to read as 
follows: 

162-H: 1 Declaration of Purpose. The legislature recognizes that the selection of sites for 
energy facilities, including the routing of high voltage transmission lines and energy 
transmission pipelines, m~;ty have significant impacts and benefits on the following: the 
welfare of the population, private property., the location and growth of industry, the 
overall economic growth of the state, the environment of the state, historic sites, 
aesthetics, air and water quality, the use of natural resources, and public health and 
safety. Accordingly, the legislature finds that it is in the public interest to maintain a 
balance among those potential significant impacts and benefits in the siting, construction 
and operation of new energy facilities in New HamJ?Shire; that undue delay in the 
construction o.fnew energy facilities be avoided and that full and timely consideration of 
environmental consequences be provided; that all entities planning to construct facilities 
in the state be required to provide full and complete disclosure to the public of such 
plans; and that the state ensure that the construction and operation of energy facilities is 
treated as a significant aspect of land-use planning in which all environmental, 
economic, and technical issues are resolved in an integrated fashion, all to assure that 
new energy facilities are sited, constructed, and operated in conformance with sound 
environmental principles. The legislature, therefore, hereby establishes a procedure for 
the review, approval, monitoring, and enforcement of compliance in the planning, siting, 
construction, and operation of energy facilities. 

2 New Paragraph; Energy Facility Evaluation and Siting, Construction and Operation; 
Definitions; Administrator. Amend RSA 162-H:2 by inserting after paragraph I the 
following new paragraph: 

I-a. "Administrator" means the administrator of the committee established by this 
chapter. 

3 Site Evaluation Committee. RSA 162-H:3 is repealed and reenacted to read as follows: 

I. There is hereby established a committee to be known as the New Hampshire site 
evaluation committee to evaluate applications for certificates of site and facility and 
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petitions for exemption from jurisdiction and declaratory rulings; to oversee the 
operations of certificated facilities to ensure they are meeting the conditions of their 
certificates; to assist tbe public in understanding the requirements of this chapter; and to 
engage in rulemaking as needed. The committee shall consist of 9 members, as follows: 

(a) The commissioners of the public utilities commission, the chairman of which shall be 
the chairman of the committee; 

(b) The commissioner of the department of environmental services, who shall be the 
vice-chairman of the committee; 

(c) The commissioner of the department of resources and economic development; 

(d) The commissioner of the department of transportation; 

(e) 'J:he director of the division of historic resources; and 

(f) Two members of the public, appointed by the govet·nor, with the consent of the council, 
at least of one of whom shall be an attorney licensed to practice in New Hampshire, and 
both of whom shall be residents of the state of New Hampshire with expertise or 
experience in one or more of the following areas: public deliberative or adjudicative 
proceedings; business management; environmental p~otection; natural resource 
protection; energy facility design, construction, operation, or management; or community 
and regional planning or economic development. 

II. The public members shall serve 4 year terms and until their successors are appointed 
and qualified. Any public member chosen to fill a vacancy occurring other than by · 
expiration of term shall be appointed for the unexpired term of the member who is to be 
succeeded. 

III. No public member nor any member of his or her family shall receive income from 
energy facilities within the jurisdiction of the committee. The public members shall 
comply with RSA 15-A and RSA 15-B. 

IV. All members shall refrain from ex parte communications regarding any matter 
pending before the committee. 

V. Seven me·mbers of the committee shall constitute a quorum for the purpose of 
conducting the committee's business, with the exception of administrative actions that 
may be taken by the chairman or designee as presiding officer, or procedural rulings that 
may be made by a hearing officer. 

VI. Any public member of the committee may be removed by the governor and council for 
inefficiency, neglect of duty1 or misconduct or malfeasance in office, after being given a 
written statement of the charges and an opportunity to be heard. 

VII. The committee shall be administratively attached to the public utilities commission 
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pursuant to RSA 21-G:IO. 

VIII. Public members of the committee shall be compensated at on a pro rata basis, based 
upon a rate equal to the daily salary rate for a commissioner of the public utilities 
commission at the initial step. 

IX. The chairman may: 

(a) Serve as the chief executive of the committee. 

(b) Delegate to other membe1·s the duties of presiding officer, as appropriate. 

(c) Establish, with the consent of the committee, the budgetary requirements of the 
committee. 

(d) Engage personnel in accordance with this chapter. 

X. The committee may exercise its powers through subcommittees of no fewer than 7 
members established at any time by the chairperson. The 2 public members shall serve 
on each subcommittee so established. The remaining 5 or more members shall be 
selected from among the members of the committee, or their designees, including the 
senior administrator positions of the department of environmental services, the public 
utilities commission, the department of resources and ec.onomic development, division of 
historic resources, and the department of transportation. At least one member of a 
subcommittee shall be an attorney licensed to practice in New Hampshire . For purposes 
of statutory interpretation and executing the regulatory functions of this chapter, the 
subcommittee shall assume the role and be considered the committee, with all of its 
associated powers and duties. Five members of the subcommittee shall constitute a 
quorum for the purpose of conducting the committee's business, with the exception of 
administrative actions that may be taken by the chairperson of the subcommittee or 
designee as presiding officer, or procedural rulings that may be made by a hearing 
officer. 

4 New Section; Site Evaluation Committee; Administrator. Amend RSA 162-H by 
inserting after section 3 the following new section: 

162-H:3-a Administrator. The site evaluation committee may establish the position of 
administrator: The administrator shall be a classified state employee at labor grade 34, 
or an independent consultant, hired at the discretion of~he chairperson through a 
competitive bid process. The salary of the administrator shall be paid from the site 
evaluation committee fund established in RSA 162-H:21. The administrator, with 
committee approval, may engage additional technical, legal, or administrative support to 
fulfill the functions of the committee as necessary. 

5 Powers ofthe Committee. Amend RSA 162-H:4, III and III-a to read as follows: 

III. The committee may delegate the authority to monitor the construction or operation of 
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any energy facility granted a certificate under this. chapter to the administrator or 
such state agency or official [xepresented on-&h~] as it deems appropriate, but, 
subject to RSA 162-H:lO, it may not delegate aqthority to {hold hearings,] issue 
certificates, determine the terms and conditions of a certificate, or enforce a certificate. 
Any authorized representative or delegate of the committee shall have a right of entry 
onto the premises of any part of the energy facility to ascertain if the facility is being 
constructed or operated in continuing compliance with the' terms and conditions ofthe 
certificate. During normal hours ofbusinesa administration and on the premises of the 
facility, such a representative or delegate shall also have a right' to inspect such records 
of the certificate-holder as are relevant to the terms or conditions of the certificate. 

III-a. The committee may delegate to [an] the administrator or such state agency or 
official [:!'&_presented on t.h~e] as it deems appropriate the authority to specify 
the use of any technique, methodology, practice, or procedure approved by the committee 
within a certificate issued under this chapter, or the authority to specify minor changes 
in the route alignment to the extent that such changes are authorized by the certificate 
for those portions of a proposed electric transmission line or energy transmission pipeline 
for which information was unavailable due to conditions which could not have been 
reasonably anticipated prior to the issuance of the certificate. 

6 Powers of Committee. RSA 162-H:4, Vis repealed and reenacted to read as follows: 

V. Once an energy facility. application has been accepted, the administrator may 
designate a hearing officer to hear and decide procedural matters that are before the 
committee,- including procedural schedules, petitions for interv~ntion, consolidation of 
parties with substantially similar interests, discovery schedules and motions, and 
identification of significant disputed issues for hearing and decision by the committee. 

7 Application for Certificate. Amend RSA 162-H:7, IV and V to read as follows: 

IV. Each application shall contain sufficient information to satisfy the application 
requirements of each state agency having jurisdiction, under state or federal law, to 
regulate any aspect of the construction or operation of the proposed facility, and shall 
include each agency's completed application forms. Upon the filing of an application, the 
committee shall expeditiously forward a copy to the state agencies having jurisdiction 
and to other state agencies identified in committee rules. Upon receipt of a copy, 
each agency shall conduct a preliminary review to ascertain ifthe"application contains 
sufficient information for its purposes. If the application does not contain sufficient 
information for the purposes of any of the state agencies having jurisdiction, that agency 
shall, in w.dting, notify the committee of that fact and specify what information the 
applicant must supply; thereupon the committee shall provide the applicant with a copy 
of such notification and specification. Notwithstanding any other provision oflaw, for 
purposes of the time limitations imposed by this section, any application made under this 
section shall be deemed not accepted either by the committee or by any of the state 
agencies having jurisdiction if the applicant is [seasonably) reasonably notified that it 
has not supplied sufficient information for any of the state agencies having jurisdiction in 
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accordance with this paragraph. 

V. Each application shall also: 

(a) Describe in reasonable detail the type and size of each major part of the proposed 
facility. 

(b) Identify both the applicant's preferred choice and [a-ny-ethel' eheiees] other 
alternatives it considers available for the site and configuration of each m~or part 
of the proposed facility, and the reasons supporting the applicant's preferred 
choice. · 

(c) Describe in reasonable detail the impact of each major part of the proposed facility on 
the environment for each site proposed. 

(d) Describe in reasonable detail the applicant's proposals· for studying and solving 
environmental problems. 

(e) Describe in reasonable detail the applicant's financial, technical, and managerial 
capability for construction and operation of the proposed facility. 

(f) Document that written notification of the proposed project, including appropriate 
copies of the application, has been given to the appropriate governing body of each 
community in which the facility is proposed to be located. 

(g) Provide such additional information as the committee may requil·e to carry out the 
purposes of this chapter. 

8 Application for Certificate. Amend RSA 162-H:7, VI-a through VI-d to read as follows: 

VI-a. (Within 30-Eiay&-aA&r aeeeptanee o£-.t.he af3plieatien, the eemmistee shall hold at 
le-aat-ene-~&~;~c;,pooed-fueility is to be loea-te4;] 
Public information sessions shall be.held in accordance with RSA 162-H:lO. 

VI-b. All [paFticipating] state agencies having jurisdiction shall report their progress 
to the committee within [~] 150 days of the acceptance ofthe application, 
outlining draft permit condit~ons and specifying additional data requirements necessary 
to make a final decision on the parts of the application that relate to its 
jurisdiction. 

VI-c. All [pB:I'tieipating] state agencies having jurisdiction shall make and submit to 
the committee a final decision on the parts of the application that relate to its 
jurisdictio11, no later than [8--m&atha] 240 days after the application has been accepted. 

VI-d. Within [Q meaths] 365 days of the acceptance of an application, the committee 
shall issue or deny a certificate for an energy facility. 

9 New Section; Role of State Agencies. Amend RSA 162-H by inserting after section 7 the 
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following new section: 

162-H:7-a Role of State Agencies. 

I. State agencies having jurisdiction may participate in committee proceedings as follows: 

(a) Receive proposals or permit requests within the agency's jurisdiction, expertise, or 
both; determine completeness of elements required for such agency's permitting or other 
programs; and report on such issues to the committee; 

(b) Review proposals or permit requests and submit recommended draft permit terms 
and conditions to the committee; 

(c) Identify issues of concern on the proposal or permit request or notify the committee 
that the application raises no issues of concern; 

(d) When issues of concern are identified, appear before the committee at a hearing to 
provide input and answer questions ofparties and comm1ttee members; and 

(e) Review and comment on proposed certificate conditions or rulings to confirm that 
such conditions or rulings are in conformity with the laws and regulations applicable to 
the project and state whether the conditions or rulings are appropriate in l,ight of the 
agency's statutory 1·esponsibilities. 

II. When initiating a proceeding for a committee matter, the committee shall 
expeditiously notify state agencies having jurisdiction or that are identified in committee 
rules. 

III. Within 30 days of receipt of a notification of proceeding, a state agency not having 
jurisdiction but wishing to participate in the proceeding shall advise the chairperson of 
the committee. 

IV. The commissioner or director of each state agency that intends to participate in a 
committee proceeding shall advise the chairperson of the name of the individual on the 
agency's staff designated to be the agency liaison for the proceeding. The committee 
chairman may request the attendance of an agency's designated liaison or designee at a 
session of the committee if that person's availability could materially assist the 
committee in its exlimination or consideration of a matter. 

V. All communications between the committee and participating agencies regarding a 
pending committee matter shall be included in the official record and be publicly 
available. 

VI. A state agency may intervene as a party in any committee proceeding in the same 
manner as other persons under RSA 541-A. An intervening agency shall have the right to 
rehearing and appeal of a certificate or other decision of the committee. 

10 Public Hearing; lnf01·mation Sessions; Studies; Rules. Amend RSA 162-H:lO to read 
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as follows: . 

162-H:lO Public Hearing; Studies; Rules. 

I. At least 30 da)'S prior to filing an application for a certificate of site and 
facility, an applicant shall hold at least one public information session open to 
the public in each county where the proposed facility is to be locatt:d and shall 
publish a public notice not less than 14 days before such session in one or more 
newspapers having a regular circulation in the county in wh~ch the session is to 
be held, describing the nature and location of the proposed facilities. At such 
session, the applicant shall present information regarding the project and 
receive comments from the public. Not less than 10 days before said session, the 
applicant shall provide a copy of the public notice to the chairman of the 
committee. The applicant shall arrange for a transcript of said session to be 
prepared and shall include the transcript in its application for a certificate. 

1-a. Within [30] 45 days after acceptance of an application for a certificate of site and 
facility, pursuant to RSA 1.62-H:7, the site evaluation committee shall hold at least one 
[t&iat] public ~] information session in each county in which the proposed 
facility is to be located and shall publish a public notice not less than 14 days before said 
[hearing] session in one or more newspapers having a regular circulation in the county 
in which the [heaPing] session is to be held, describing the nature and location of the 
proposed facilities. Not less than 10 days before said session, the applicant shall 
provide a copy of the public notice to the chairman of the committee. The session 
shall b.e for public information on the pr:oposed facilities with the applicant 
presenting the information to the public. 

1-b- Upon request of the governing body of a municipality or unincorporated 
place in which the proposed facility is to be located, or on the committee,s own 
motion, th,e committee may order the applicant to provide such informational 
meetings as are reasonable to inform the public of the proposed project in 
adctition to the required public information sessions required by RSA 162-H:lO. 

1-c. Within 90 days after acceptance of an application for a certificate of site and 
facility, pursuant to RSA 162-H:7, the site evaluation committee shall hold at 
least one joint p_ublic hearing in each county in which the proposed facility is to 
be located and shall publish a public notice not less than 14 days before such 
session in'one or more newspapers having a regular circulation in the county in 
which the hearing is to be held, describing the nature and location of the 
proposed facilities. The public hearings shall be joint hearings, with representatives of 
the other agencies that have jurisdiction over the subject matter and shall be deemed to 
satisfy all initial requirements for public hearings under statutes requiring permits 
relative to environmental impact. [~heariags shall be for p.tihl}e...ffi.fur-mation on the · 
p1•opesod faeilities-wit-h-t.he-a~plioant presenting the infeFmatiefl to the site e•1ahaati&B 
oommittee 'and toth~] Notwithstanding any other provision oflaw, the hearing 
shall be a joint hearing with the other state agencies and shall be in lieu of all hearings 
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otherwise required by any of the other state agencies; provided, however, if any of such 
other state agencies does not otherwise have authority to conduct hearings, it may not 
join in the hearing under this chapter; provided further, however, the ability or "inability 
of any of the other state agencies to join shall not affect the composition of the committee 
under RSA 162-H:3 nor the ability of any member of the committee to act in accordance 
with this chapter. 

II. Except ~or informational [heal:"iBg:e] meetings, subsequent hearings shall be in the 
nature of adjudicative proceedings under RSA 541-A and may be held in the county or 
one of the counties in which the proposed facility is to be located or in Concord, New 
Hampshire, as determined by the site evaluation committee. The committee shall give 
adequate public notice of the time and place of each subsequent session. In lieu of the 
full committee or subcommittee, a hearing officer designated by the 
administrator may preside at hearings concerning procedural matters before 
the committee pursuant to RSA 162-H:4, V. The full committee or subcommittee 
shall preside at all hearings regarding the significant disputed issues identified 
by the hearing officer. 

III. The site evaluation committee shall consider and weigh all evidence presented at 
public hearings and shall consider and weigh written information and reports submitted 
to it by members of the public before, during, and subsequent to public hearings but 
prior to the closing of the record of a proceeding. The committee shall grant free 
access · to records and reports in its files to members of the public during normal working 
hours [&B:El], shall permit copies of such records and reports to be made by interested 
members of the public at their expense and shall post all such records and reports 
regarding pending applications for a certificate on a website. 

IV. The site evaluation committee shall require from the applicant whatever information 
it deems necessary to assist in the conduct of the hearings, and any investigation or 
studies it may undertake, and in the determination of the terms and conditions of any 
certificate under consideration. 

V. The site evaluation committee and counsel for the public shall jointly conduct such 
reasonable studies and investigations as they deem necessary or appropriate to carry out 
the purposes of this chapter and may employ a consultant or consultants, legal counsel 
and other staff in furtherance of the duties imposed by this chapter, the cost ofwhich 
shall be bo~ne by the applicant in such amount as may be approved by the committee. 
The site evaluation committee and counsel for the public are further authorized to assess 
the applicant for all travel and related expenses associated with the processing of an 
application Wlder this cb,apter. 

VI. The site evaluation committee shall issue such rules to administer this chapter, 
pursuant to RSA 541-A, after public notice and hearing, as may from time to time be 
required. 

VII. No later than January 1, 2015, the committee shall adopt rules, pursuant to RSA 
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541-A, relative to the reorganizing of the committee and to criteria for the siting of 
energy facilities, including specific criteria to be applied in determining if the 
requirements ofRSA 162-H:16. IV(b) and (c) have been met by the applicant for a 
certificate of site and facility. Prior to the adoption of such rules, the office of energy and 
planning s~all hire and manage one or more consultants to conduct a public stakeh9lder 
process to develop recommended regulatory crit~ria, which may include conside1·ation of 
issues identified in attachment C of the 2008 final report of the state energy policy 
commission, as well as others that may be identified during the stakeholder process. The 
office of energy and planning shall submit a report based on the findings of the public 
stakeholder process to the committee by January I, 2014. 

11 Enforcement. Amend RSA 162-H:l2, I to read as follows: 

I. Whenever the committee, or the administrator as designee, determines that any 
term or condition of any certificate issued under this chapter is being violated, it shall, in 
writing, notify the person holding the certificate of the specific violation and order the 
person to immediately terminate the violation. If, 15 days after receipt of the order, the 
person has failed or neglected to terminate the violation, the committee may suspend the 
person's certificate. Except for emergencies, prior to any suspension, the committee shall 
give written notice of its consideration of suspension and of its reasons therefor and shall 
provide opportunity for a prompt hearing. 

12 Findings and Certificate Issuance. Amend the introductory paragraph ofRSA 
162-H:l6, IV to read as follows: 

IV. The site evaluation committee, after having conside.red available alternatives and 
fully reviewed the environmental impact of the site or route, and other relevant factors 
bea1·ing on whether the [ebjeet-Wes-&f.this ehapte:t·] public interest would be best served 
by the issuance of the certificate, ml,lat find that the site and facility: 

13 New Subparagraph; Findings and Certificate Issuance. Amend RSA 162-H:16, IV by 
inserting after subparagraph (d) the following new subparagraph: 

(e) Will serve the public interest. 

14 New Sections; Fund Established; Funding Plan; Applicability; Transitional 
Responsibilities. Amend RSA 162-H by inserting after section 20 the following new 
sections: 

162-H:21 Fund Established; Funding Plan. 

I. There is hereby established in the office of the state treasurer a nonlapsing fund to be 
known as the site evaluation committee fund. All moneys in such fund shall be 
continually appropriated to the site evaluation committee for the purposes of the 
committee. The fund shall be e.stablished with an advance from the renewable energy 
fund established in RSA 362-F:10 in an amount not to exceed $1,000,000. Repayment of 
the initial renewable energy fund advance shall be made over a period of not more than 
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10 years. 

II. By December 1, 2014, the committee shall submit a permanent funding plan, 
including recommendations for legislation, to the governor and to the chairpersons of the 
house and senate finance committees. The committee shall consider potential funding 
sources, including but not limited to the imposition of reasonable application fees and 
other funding sources. The plan shall describe the costs 'ofthe ongoing administration of 
the committee's duties, including state agency expenses associated with processing an 
application under this chapter. The plan shall include recommendations for the ongoing 
funding of the committee's operations, including reimbursement for the hearing and 
review time of members of the committee and state agency staff. The plan shall make 
recommendations for funding sources to meet those needs, except that such funding 
sources shall not include annual operating fees imposed on energy facilities. The plan 
shall provide an estimate of revenues from application fees and additional funding 
sources. 

162-H:22 Applicability. 

I. The provisions of this chapter shall apply to any application or petitions received on or 
after July 1, 2014. 

II. Pending matters for which a public hearing was held prior to July 1, 2014 shall be 
governed by the standards in place prior to the enactment of this section and shall be 
addressed by the committee in effect at the time the matters were filed. 

III. The committee in existence prior to July 1, 2014 shall cease to exist when all matters 
for which a public hearing was held prior to July 1, 2014 have been resolved, through 
ruling on requests for rehearing or reconsideration. 

162-H:23 Transitional Responsibilities. 

I. Any pending matter for which a public hearing was not held prior to July 1, 2014, and 
all matters filed after July 1, 2014 shall be reviewed by the committee as re-organized 
under this chapter. The parties in any pending matter for which a public hearing was not 
held prior to July 1, 2014 shall have a reasonable opportunity to supplement filings 
under the provisions of this chapter as effective July 1, 2014. 

II. The re-organization of the committee, including the appointment of a administrator 
and public members, shall occur no later than November 1, 2014. 

III. All time frames under this chapter shall be tolled until the date that committee is 
re-organized. 

IV. Notwithstanding any other provision of this chapter, the committee in existence prior 
to July 1, 2014 shall continue the process of adopting rules pursuant to RSA 162-H:lO, 
VII, until such time as the re-organized committee is established. Notwithstanding any 
other provision oflaw, the actions of the committee in existence prior to July 1, 2014 
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shall be deemed the actions of the committee for the purposes of appointing an 
administrator and of adopting rules pursuant to RSA 162-H:10, VII. 

V. Any application for approval of a transfer pursuant to RSA 162-H:5, I shall be 
reviewed and decided by the committee in existence prior to July 1, 2014 provided such 
application is filed no later than December 31, 2014. 

15 New Subparagraph; Application of Receipts. Amend RSA 6:12, I (b) by inserting after 
subparagraph (316) the following ne~ subparagraph: 

(317) Moneys deposited in the site evaluation committee fund established in RSA 
162-H:21, I. 

16 Repeal. The following are repealed: 

I. RSA 4-C:6, II(e), relative to energy facility evaluation committee. 

II. RSA 162-H:6-a, relative to time frames for review of renewable energy facilities. 

III. RSA 162-H:7, VI-e, relative to time frames for applications for certificates. 

IV. RSA 162-H:l5, relative to informational meetings. 

17 Effective Date. This act shall take effect July 1, 2014. 

2014-1125s 

AMENDED ANALYSIS 

This bill: 

I. Modifies the membership and duties of the site evaluation committee. 

II. Modifies requirements for energy facility certificates. 
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Science, Technology and Energy 
April 17, 2014 
2014-l442h 
06/09 

Amendment to SB 245-FN 

Amend the bill by replacing all after the enacting clause with the following: 

1 Energy Evaluation and Siting. RSA 162-H:l is repealed and reenacted to read as follows: 

162-H:l Declaration of Purpose. The legislature recognizes that the selection of sites for energy 

facilities may have significant impacts on and benefits to the following: the welfare of the population, 

private property, the location and growth of industry, the overall economic gxowth of the state, the 
environment 'of the state, historic sites, aesthetics, air and water quality, the use of natural resources, and 

public health and safety. Accordingly, the legislature finds that it is in the public interest to maintain a 

balance among those potential significant impacts and benefits in decisions about the siting, construction, 
and operation of energy facilities in New Hampshire; that undue delay in the construction of new energy 

facilities be avoided; that full and timely consideration of environmental consequences be provided; that all 

entities planning to construct facilitie~; in the state be required to provide full .and complete disclosure to 

the public of such plans; and that the state ensure that the construction and operation of energy facilities 

is treated as a significant aspect of land-use planning in which all environmental, economic, and technical 
issues are resolved in an integrated fashion. In furtherance of these objectives, the legislature hereby 

establishes a procedure for the review, approval, monitoring, and enforcement of compliance in the 

planning, siting, construction, and operation of energy facilities . 
2 New Paragraph; Energy Facility Evaluation and Siting, Construction and Operation; Definitions; 

Administrator. Amend RSA 162-H:2 by inserting after paragraph I the following new paragraph: 
I-a. "Administrator'' means the admi:n:istrator of the committee established by this chapter. 

3 Energy Facility Evaluation and Siting, Construction and Operation; Definitions; Energy. Amend 

RSA 162-H:2, VI to read as follows : 

VI. "Energy" means power, including mechanical power [91'), useful heat, or electricity derived 

from any resource, including, but not limited to, oil, coal, and gas. 

4 Energy Facility Evaluation and Siting, Construction and Operation; Definitions; Petitioner. Amend 

RSA 162·H:2, XI(c) to read as follows: 
(c) A petition endorsed by the governing body of [w] a host community or 2 or more governing 

bodies of abutting communities. 
5 Energy Facility Evaluation and Siting, Construction and Operation; Definitions; Renewable Energy 

Facility. Amend RSA 162-H:2, XII to read as follows: 
XII. "Renewable energy facility" means electric generating station equipment and associated 

facilities designed for, or capable of, operation at a nameplate capacity of greater than 30 megawatts (bm 

~-20-meg.awMte] and powered by wind energy, geothermal energy, hydrogen derived from biomass 

fuels or methane gas, ocean thermal, wave, current, or tidal energy, methane gas, biomass technologies, 

solar technologies, or hydroelectric energy. "Renewable energy facility" shall also include electric 

generating station equipment and associated facilities of 30 megawatts or less nameplate capacity but at 

5/20/2014 1:49PM 



NH GENERAL COURT http:/ /www.gencourt.statc:nh.us/legis lation/amendmentsf20 14-1442H ... 

2 of ll 

least 5 megawatts which the committee determines requires a certificate, consistent with the (mdings and 

purposes set forth in RSA 162-H:l, either on its own motion or by petition of the applicant or 2 or more 

petitioners as defined in RSA 162·H:2, XI. 

6 Site Evaluation Committee. RSA 162-H:3 is repealed and reenacted to read as follows: 

162-H:3 Site Evaluation Committee Established. 
I. There is hereby established a committee to be known as the New Hampshire site evaluation 

committee consisting of 9 members, as follows: 
(a) The commissioners of the public utilities commission, the chairperson of which shall be the 

chairperson of the committee; 

(b) The commissioner of the department of environmental services, who shall be the 

vice-chairperson of the committee; 

(c) The commissioner of the department of resources .and economic development; 

(d) The commissioner of the department of transportation; 

(e) The commissioner of the department of cultural resources or the director of the division of 

historical resources as designee; and 

(f) Two members of the public, appointed by the governor, with the consent of the council, at 

least one of whom shall be a member in good standing of the New Hampshire Bar Association, and both of 

whom shall be residents of the state of New Hampshire with expertise or experience in one or more of the 
following areas: public deliberative or adjudicative proceedings; business management; environmental 

protection; natural resource protection; energy facility design, construction, operation, or management; or 
community and regional planning or economic development. 

II. The public members shall serve 4-year terms and until their successors are appointed and 

qualified. The initial term of one member shall be 2 years . Any public member chosen to fill a vacancy 

occurring other than by expiration of term shall be appointed for the unexpired term of the member who is 

to be succeeded. 
III; No public member nor any member of his or her family shall receive income from energy 

facilities within the jurisdiction of the committee. The public members shall comply with RSA 15-A and 

RSA 15·B. 

IV. All members shall refrain from ex parte communications regarding any matter pending before 

the committee. 
V. Seven members of the committee shall constitute a quorum for the purpose of conducting the 

committee's busin~ss. 
VI. Any public member of the committee may be removed by the governor and council for 

inefficiency, neglect of duty, or misconduct or malfeasance in office, after being given a written statement 

of the charges and an opportunity to be heard. 
VII. The committee shall be administratively attached to the public utilities commission pursuant 

to RSA 21-G:IO. 

VIII. Public members of the committee shall be compensated on a pro rata basis, based upon the 

daily salary rate fo~ a commissioner ofthe public utilities commission at the initial step. 

IX. The chairperson shall serve as the chief executive of the committee and may: 
(a) Delegate to other members the duties of presiding officer, as appropriate. 
(b) Perform administrative actions for the committee, as may a presiding officer. 

(c) Establish, with the consent of the committee, the budgetary requirements of the committee. 
(d) Engage personnel in accordance with this chapter. 

(e) Form subcommittees pursuant to RSA 162·H:4-a. 

X. An alternate public men:tber who satisfies the qualification requirements of subparagraph I(f), 
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exclt1ding the New Hampshire Bar membership requirement, shall be appointed by the governor, with 

consent of the council. The alternate public member shall only sit on the committee OJ:' a subcommittee as 

provided for in paragraph XI. 
XI. If at any time a member must recuse himself or herself on a matter or is not otherwise 

available for. good reason, such person, if a state employee, may designate a senior administrative 

employee or a staft' attorney from his or her agency to sit on the committee. · In the case of a public 

member, the chairperson shall appoint the alternate public member, or if such member is not available, the 

governor and council shall appoint a replacement upon petition of the chairperson. The replacement 

process under this paragraph shall also be applicable to subcommittee members under RSA 162-H:4-a. 

7 New Section; Site Ev8.luation Committee; Administrator. Amend RSA 162-H by inserting after 

section 3 the following new section: 

162-H:S-a Administrator and Other Employees. There is hereby established within the site evaluation 

committee the position of administrator who shall be an unclassified state employee. In the alternative, 

the position may be filled by an ind'ependent contractor. The administrator shall be hired by and under the 

supervision of the chairperson. The administrator, or chairperson in the absence of an administrator, with 

committee approval, may engage additional technical, legal, or administrative support to fulfill the 

functions of the committee as necessary. Any person to be hire~ by the administrator shall be approved by 

the chairperson. The administrator and any employees or contractors shall be paid from the site 

evaluation committee fund established in RSA 162-H:21. 
8 Section· Heading. Amend the section heading of RSA 162-H:4 to read as follows: 

162-H:4 Powers and Duties of the Committee. 

9 Powers and Duties of the Committee. Amend RSA 162-H:4, I through IV to read as follows: 

I. The committee shall: 

(a) Evaluate and issue any certificate Wlder this chapter for an energy facility. 

(b) Determine the te~ms and conditions of any certificate issued under this chapter. 

(c) Monitor the construction and operation of any energy facility granted a certificate under this 

chapter to ensure compliance with such certificate. 
(d) Enforce the terms and conditions of any certificate issued under this chapter. 

(e) Assist the public in understanding the requirements of this chapter. 
II. The committee shall hold hearings as required by this chapter and such additional hearings as 

it deems necessary and appropriate. 

III. The committee may delegate the authority to monitor the construction or operation of any 

energy facility granted a certificate under this chapter to the administrator or such state agency or 

official [~ted-&B tlte semmittee) as it deems appropriate, but[~t~~: lO, it may Ret 

deJegate aut.h&r~kl-!~age, iselle eertifl.Gates, de~Hae te1·ms a.ad-e~ns ef a eart.ifiGa.te; 
e r ea:furae a eertiiie&te] shall ensure that the terms an.d conditions of the certificate are met. Any 
authorized representative or 4elegate of the committee shall have a right of entry onto the premises of any 

part of the energy facility to ~scertain if the facility is being constructed or operated in continuing 

compliance with the terms and conditions of the certificate. During normal hours of business 

administrat).on and on the premises of the facility, such a representative or delegate shall also have a right 

to inspect such records of the certificate-holder ae are relevant to the terms or conditions ofthe certificate. 

III·a. The committee may delegate to [an] the administrator or such state agency or official 

(:Fepres~i.ttee] as it deems appropriate the authority to specify the use of any 

technique, methodology, practice, or procedure approved by the committee within a certificate issued under 

this chapter, or the authority to specify minor changes in the route alignment to the extent that such 

changes are authorized by the certificate for those portions of a proposed electric transmission line or 

~17.0/2014 I :49 PM 



NH GENERAL COURT http://www.gencourt.state.nh. us/legis lation/amendments/20 I 4-1442H... • 

of 11 

energy transmission pipeline for which information was unavailable due to conditions which could not 
have been reasonably anticipated prior to the issuance of the certificate. 

III-b. The committee may not delegate its authority or duties, except as provided under 
this chapter. 

IV. In cases where the committee determines that other existing statutes provide adequate 
protection of the objectives of RSA 162-H:1, the committee may, within 60 days of acceptance of the 

application, ?r filing of a request for exemption with sufficient information to enable the committee to 
determine whether the proposal meets the requirements set forth below, and after holding a public 
(iai&Pmatieaa-1] hearing in a county where the energy facility is proposed, exempt the applicant from the 
approval and certificate provisions of this chapter, provided that the following requirements are met: 

(a) Existing state or federal statutes, state or federal agency rules or municipal ordinances 
provide adequate protection of the objectives of RSA 162-H: 1; 

(b) A review of the application or request for exemption reveals that consideration of the 
proposal by only selected agenci.es represented on the committee is required and that the objectives of RSA 
162-H:l can be met by those agencies without exercising the provisions of RSA 162-H; 

(c) Response to the application or request for exemption from the general public indicates that 
the objectives of RSA 162-H:l are met .through the individual review processes of the participating 
agencies; and 

(d) All environmental impacts or effects are adequately regulated by other federal, state, or 

local statutes, rules, or ordinances. 
10 Powers of Committee. RSA 162-H:4, Vis repealed and reenacted to read as follows: 

V. In any matter before the committee, the presiding officer, or a hearing officer designated by the 
presiding officer, may hear and decide procedural matters that are before the committee, including 
procedural schedules, consolidation of parties with substantially similar interests, discovery schedules and 
motions, and identification of significant disputed issues for hearing and decision by the committee. 
Undisputed petitions for intervention may be decided by the hearing officer and disputed petitions shall be 

decided by the presiding officer. Any party aggrieved by a decision on a petition to intervene may within 
10 calendal' days request that the committee review such decision. Other procedural decisions may be 

reviewed by the committee at its discretion. 
11 New Section; Subcommittees. Amend RSA 162-H by inserting after section 4 the following new 

section: 
162-H:4-a Subcommittees. 

I. The chairperson may establish subcommittees to consider and make decisions on applications, 

including the issuance of certificates, or to exercise any other authority or perform any other duty of the 
committee under this chapter, ~xcept that no subcommittee may approve the budgetary requirements of 
the committee, or any support staff positions paid for through the site evaluation committee fund, propose 

the funding plan under RSA 162-H:21, or adopt initial or final rulemaking proposals. For purposes of 
statutory interpretation and executing the regulatory functions of this chapter, the subcommittee shall 

assume the role of and be considered the committee, with all of its associated powers and duties in order to 
execute the charge given it by the chairperson. 

II. When considering the issuance of a certificate or a petition of jurisdiction, a subcommittee shall 

have no fewer than 7 members. The 2 public members shall serve on each subcommittee with the 
remaining 5 or more members selected by the chairperson from among the state agency members of the 

committee. Each selected member may designate a senior administrative employee or staff attorney from 
his or her respective agency to sit in his or her place on the subcommittee. The chairperson shall designate 
one member or designee to be the presiding officer who shall be an attorney whenever possible. Five · 
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members of the subcommittee shall constitute a quorum for the purpose of conducting the subcommittee's 

business. 

III. In any matter not covered under paragraph II, the chairperson may establish subcommittees of 

3 members, consisting of 2 state agency members and one public member. Each state agency member may 

designate a senior administrative employee or staff attorney from his or her agency to sit in his or her 

place on the subcommittee. The chairperson shall designate one member or designee to be the presiding 

officer who shall be an attorney whenever possible. Two members of the subcommittee shall constitute a 
quorum. Any party whose interests may be affected may object to the matter being assigned to a 3-person 

subcommittee no less than 14 days before the first hearing. If objection is received, the chairperson shall 

remove the matter from the 3-person subcommittee and either assign it to a subcommittee formed under 

paragraph II or have the full committee decide the matter. 

12 Application for Certificate. Amend RSA 162-H:7, II to read as follows: 

II. All applications for a certificate for an energy facility shall be fiJed with the [ehai:r-nwm] 

chairperson of the site evaluation committee. 

13 Application for Certificate. Amend RSA 162-H:7, IV and V to read as follows: 

IV. Each application sh!lll contain sufficient information to satisfy the application requirements of 

each state agency having jurisdiction, under state or federal law, to regulate any aspect of the construction 

or operation of the proposed facility, and shall include each agency's completed application forms. Upon 

the filing of an application, the committee shall expeditiously forward a copy to the state agencies having 

fjw-iseliet ieBj permitting or other regulatory authority and to other state agencies identified in 
administrative rules. Upon receipt of a copy, each agency shall conduct a preliminary review to 

ascertain if the application contains sufficient information for its purposes. If the application does not 

contain sufficient information fm: the purposes of any of the state agencies having [j \lris&istlon] 

permitting or other regulatory p.uthority, that agency shall, in writing, notify the committee of that 

fact and specify what information the applicant must supply; thereupon the committee shall provide the 

applicant with a copy of such notification and specification. Notwithstanding any other provision of law, 

for purposes of the time limitations imposed by this section, any application made under this section shall 

be deemed not accepted either by the committee or by any of the state agencies having fj~sd:ietiea] 

permitting or other regulatory authority if the applicant is [oeesaaaaly] reasonably notified that 

it has not supplied sufficient information for any of the state agencies having fjuas&ietieB] permitting or 
other regulatory authority in accordance with this paragraph. 

V. Each application shall also: 

(a) Describe in reasonable detail the type and size of each major pa~ of the proposed facility. 

(b) Identify both the applicant's preferred choice and [an-y] other (ebeiees] alternatives it 
considers available for the site and configuration of each major part of the proposed facility and the 
reasons for the applicant's preferred choice. 

· , (c) Describe in reasonable detail the impact of each major part of the proposed facility on the 

environment for each site proposed. 

(d) Describe in reasonable detail the applicant's proposals for studying and solving 

environmental problems. 

(e) Describe in reasonable detail the applicant's financial, technical, and managerial capability 

for construction and operation of thE: proposed facility. 

(f) Document that written notification of the proposed project, including appropriate copies of 

the application, has been given to the appropriate governing body of each community in which the facility 

is proposed to be located. 

(g) Describe in reasonable detail the elem~nts of and financial assurances for a 
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facility decommissioning plan. 

(h) Provide such additional information as the committee may require to carry out the purposes 

of this chapter. 
14 Application for Certificate. Amend RSA 162-H:7, VI-a through VI-d to read as follows: 

VI-a. [W-:i·~.fteHJeeeptafl~OOlmittee aha-J.J.-held-at-leaekme 

_pu~&ao.i:l GE»-:lRt¥ in wrue-h--tAe-fH'&!70&e6-fuGilit3• is ta a~ loea teQ,] Public information 
sessions shall be held in accordance with RSA 162-H:lO. 

VI-b. All (pal'iioipatin g] state agencies having permitting or other regulatory authority shall 

report their progress to the committee within [5 menths] 150 days of the acceptance of the application, 

outlining draft permit conditions and specifying additional data requirements necessary to make a final 

decision on the parts of the application that relate to its permitting or other regulatory authority. 
VI-c. All [p&ptieipatiag-] state agencies having permitting or other regulatory authority shall 

make and submit to the committee a final decision on the parts of the applicatio~ that relate to its 
[jurialiiGtioa] permitting and other regulatory authority, no later than [8 meet'Rs] 240 days after the 

application has been accepted. 

VI-d. Within [9-m~] 365 days of the acceptance of an application, the committee shall issue or 
deny a certificate for an energy facility. 

15 New Section; Role of State Agencies. Amend RSA 162-H by inserting after sectiori 7 the following 

new section: 
162-H:7-a Role of State Agencies. 

I. State agencies having permitting or other regulatory authority may participate in committee 

proceedings as follows: 

(a) Receive proposals or permit requests within the agency's permitting or other regulatory 
authority, expertise, or both; 'determine completeness of elements required for such agency's permitting or 

other programs; and report on such issues to the committee; 

(b) Review proposals or permit requests and submit recommended draft permit terms and 

conditions to the committee; 

(c) Identify issues of concern on the proposal or per~it request or notify the committee that the 

application raises no issues of concern; 
(d) When issues of concern are identified by the agency or committee, designate one or more 

witnesses to appear before the committee at a hearing to provide input and answer questions of parties 

and committee members; and 
(e) If the committee intends to impose certificate conditions that are different than those 

proposed by state agencies having permitting or other regulatory authority, the committee shall promptly 

notify the agency or agencies in writing to seek coruirmation that such conditions or rulings are in 

conformity with the laws and regulations applicable to the project and state whether the conditions or 

rulings are appropriate in light of the agency's statutory responsibilities. The notified state agencies shall 
respond to the committee's request for confirmation as soon as possible, but no later than 10 calendar days 

from the date the agency or agencies recieve the notification described above. 

II. When initiating a proceeding for a committee matter, the committee shall expeditiously notify 

state agencies having permitting or other regulatory authority or that are identified in administrative 

rules. 
III. Within 30 days of receipt of a notification of procaeding, a state agency not having permitting 

or other regulatory authority but wishing to participate in the proceeding shall advise the presiding officer 

of the committee in writing of such desire and be allowed to do so provided that the presiding officer 

determines t~at a material interest in the proceeding is demonstrated and such participation conforms 
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with the normal procedural rules of the committee. 

IV. The commissioner or director of each state agency that intends to participate in a committee 

proceeding shall advise the presiding officer of the name of the individual on the agency's staff designated 
to be the agency liaison for the proceeding. The presiding officer may request the attendance of an 

agency's designated liaison at a session of the committee if that person could materially assist the 
committee in its examination or consideration of a matter. 

V. All communications between the committee and agencies regarding a pending committee matter 

shall be included in the official record and be pub1icly available .· 

VI. A state agency may intervene as a party in any committee proceeding in the same manner as 

other persons under RSA 541-A An intervening agency shall have the right to rehearing and appeal of a 

certificate or other decision of the committee. 

16 Public Hearing; Studies; Rules. Amend RSA 162-H:10 to read as follows: 
162-H:lO Public Hearing; Studies; Rules. 

I. At least 30 days prior to filing an application for a certificate, an applicant shall hold 

at least one public infonnation session in each county where the proposed facility is to be located 
and shall, at a minimum, publish a public notice not less than 14 days before such session in one 
or more newspapers having a reqular circulation in the county in which the session is to be held, 
describing t'he nature and location of the proposed facility. At such session, the applicant shall 
present information regardin¥ the project and receive comments from the public. Not less than 
10 days before such session, the applicant shall provide a copy of the public notice to the 
chairperson of the committee. The applicant shall arrange for a transcript of such session to be 
prepared and shall include the transcript in its application for a certificate. 

I..a. Within [6GJ 45 days after acceptance of an application for a certificate [et-&ite anel faeility) , 

pursuant to RSA 162·H:7, the [site evaluati<H~] applicant shall hold at least one [jeim] public 

~g) information session in each county in which ~he proposed facility is to be located and shall, at 
a minimum, publish a public notice not less than 14 days before said [}leaFiRg] session in one or more 
newspapers having a regular circulation in the county in which the ~] session is to be held, 

describing the nature and location of the proposed [faeilitiea) facility . Not less than 10 days before 
such session, the applicant shall provide a copy of the public notice to the presiding officer of the 
committee. The administrator, or a designee of the presiding officer of the committee, shall act 
as presiding officer of the information session. The session shall be for public information on 
the proposed facility with the applicant presenting the information to the public. The presiding 
officer shall also explain to the public the process the committee will use to review the 
application for the proposed facility. 

l-b. Upon request of the governing body of a municipality or unincorporated place in 
which the proposed facility is to be located, or on the committee's own motion, the committee may 

order the applicant to provide such additional information sessions as are reasonable to infonn 
the public of the proposed project. 

I-c. Within 90 days after acceptance of an application for a certificate, pursuant to RSA 
J62-H:7, the. site evaluation committee shall hold at least one public hearing in each county in 
which the proposed facility is to be located and shall publish a public notice not less than 14 
days before such session in one or more newspapers having a regular circulation in the county 
in which the hearing is to be held, describing the nature and location of the proposed facilities. 
The public hearings shall be joint hearings, with representatives of the [ethef.] agencies that have 

[j.\t~M] permitting or other regulatory authority over the subject matter and shall be deemed to 

satisfy all initial requirements for public hearings under statutes requiring permits relative to 
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environmental impact. [~e-ReaMg&-f:AaU-be-m-publiG-iruo~R--t,he-pl'ef)fl5eel--Ia&il:i-ties-w:it-h-the 

a~~lieant preseating the-inf~oA-to-the-o+te-e>.~aluatieJH~~e p~o~blk) Notwithstanding 

any other provision of law, the bearing shall be a joint hearing with the other state agencies and shall be in 

lieu of all hearings otherwise required by any of the other state agencies; provided, however, if any of such 

other state agencies does not otherwise have authority to conduct hearings, it may not join in the hearing 

under this chapter; provided further, however, the ability or inability of any of the other state agencies to 

join shall not affect the composition of the committee under RSA 162-H:3 nor the ability of any member of 

the committee to act in accordance with this chapter. 

II. ~~.r:mat;iooal-bear.ings,J Subsequent hearings shall be in the nature of adjudicative 

proceedings under RSA 541-A and may be held in the county or one of the counties in which the proposed 

facility is to be located or in Concord, New Hampshire, as determined by the site evaluation committee. 

The committee shall give adequate public notice of the time and place of each subsequent [~] 

hearing. 
III. The site evaluation committee shall consider and weigh all evidence presented at public 

hearings and shall consider and weigh written information and reports submitted to it by members of the 

public before, during, and subsequent to public hearings but prior to the closing of the record of the 
proceeding. [~Re-eemmittee sha~'Hl{!Oea~~~~GI't&-ifHts files te mem~~ 

~li&-QIU'iag l'l9l'mai werlciag hGU~ik&pies ef s~~.da-anel reJlerts te be made by 

interested~bers ef t he- publie a t thei.P-e*~] The committee shall consider, as appropriate, 
prior committee findings and rulings on the same or similar subject matters, but shall not be 
bound thereby. 

IV. The site evaluation committee shall require from the applicant whatever information it deems 

necessary to assist in the conduct of the hearings, and any investiga~ion or studies it may undertake, and 

in the determination of the terms and conditions of any certificate under consideration. 

V. The site evaluation committee and counsel for the public shall [jei&tly) conduct such reasonable 

studies and i~vestigations as they deem necessary or appropriate to carry out the purposes of this chapter 

and may employ a consultant or consultants, legal counsel and other staff in furtherance of the duties 

imposed by this chapter, the cost of which shall be borne by the applicant in such amount as may be 

approved by the committee. The site evaluation committee and counsel for the public are further 

authorized to assess the applicant for all travel and related expenses associated with the processing of an 

application under this chapter. 

VI. The site evaluation committee shall issue such rules to administer this chapter, pursuant to 

RSA 541·A, after public notice and hearing, as may from time to time be required. 

VII. As soon as practicable but no later than [~] July 1, 2015, the committee shall adopt 

rules, pursuant to RSA 541-A, relative to the organization, practices, and procedures of the 
committee and criteria for the 11iting of energy facilities, including specific criteria to be applied in 

determining if the requirements of RSA 162-H:l6, IV have been met by the applicant for a certificate of site 

and facility. Prior to the adoption of such rules, the office of energy and planning shall hire and manage 

one or more consultants to conduct a public stakeholder process to develop recommended regulatory 

criteria, which may inc1ude consideration of issues identified in attachment C of the 2008 final report of 

the state energy policy commission, as well as others that may be identified during the stakeholder 

process. [~{ace ef en.eJ'ID'-a'BE:I pleeaing-ah&IJ.-.&u&mit a t·ep9r-t-based en the fimli-Bg&-ef:..tAe '""'~lie 

stakel'l9lde~ess-te-the-£eru.-mittee by Jarwaey 1, 2Ql4.] 

17 Enforcement. Amend RSA 162-H:12, I to read as follows: 

I. Whenever the committee, or the administrator as designee, determines that any term or 

condition of any certificate issued under this chapter is being violated, it shall, in writing, notify the person 

512012014 I :49 PM 



NH GENERAL COURT · , http://www.gencourt.state.hh.us/legislation/amendments/20 14-1442H ... 

holding the certificate of the specific violation and order the person to immediately terminate the violation. 

If, 15 days after receipt of the order, the person has failed or neglected to terminate the violation, the 
committee may suspend the person's certificate. Except for emergencies, prior to any suspension, the 

committee shall give written notice of its consideration of suspension and of its reasons therefor and shall 

provide opportunity for a prompt hearing. 

18 Enforcement. Amend RSA 162-H:l2, IV to read as follows: 

N. Notwithstanding any other provision of this chapter, et=~ch of the other st.ate agencies having 

~] permitting or other regulatory authority shall retain all of its powers and duties of 

enforcement. 
19 Records; Temporary Suspension of Deliberations. Amend RSA 162-H:13 and RSA 162-H:14 to read 

a.s follows: 
162-H:13 Records. Complete verbatim records shall be kept by the committee of all hearings, and 

records of all other actions, proceedings, and correspondence of the committee, including submittals of 
information and reports by members of the public, shall be maintained, all of which records shall be 

open to the public inspection and copying as provided for under RSA 91-A. Records regarding pending 
applications for a certificate shall also be made available on a website. 

162-H:14 Temporary Suspension of Deliberations. 

L If the site evaluation committee, at any time [~e+ibel'atiaAe re:lati:Ye-t9] while an 

application for a certificate is before it, deems it to be in the public interest, it may temporarily suspend 
its deliberations and time frame established under RSA 162-H:7. 

II. [Repealed.] 
20 Findings and Certificate Issuance. Amend RSA 162-H:lS, I to read as follows: 

I. The committee shall incorporate in any certificate such terms and conditions as may be specified 

to the committee by any of the [etheF] state agencies having ~Gt.Hm] pennitting or other 
regulatory authority, under state or federal law, to regulate any aspect of the construction or operation 

of the proposed facility; provided, however, the committee shall not issue any certificate under this chapter 
if any of the [~J state agencies denies authorization for the proposed activity over which it has 

fjwieeiieti~n] permitting or other regulatory ~uthority. The denial of any such authorization shall be 

based on the record and explained in reasonable detail by the denying agency. 

21 Findings and Certificate Issuance. Amend RSA 162·H: 16, IV to read as follows: 

IV. [~k~G!Hammittee, after ba...mg-e&Asiaat·eEI eYaiJable altereatives and-mlly 

rot.'ie~91'HB&flta+-4mpaGI. ef the site et=-t:l*lte, aAd-et.AeJ· releva.-~~Eitar~g-GA-Wl:t~141:le 

OO;j.e~f tms el:lapte-1>-WOWd be sest-a~-b,Y-th~ame-4-tAe--ee-.l'tifieate, amst fie~}te...aM 

faeility] After due consideration of all relevant information regarding the potential siting or 
routes of a proposed energy facility, including potential significant impacts and benefits, the 
site evaluation committee shall determine if issuance of a certificate will serve the objectives of 
this chapter. In order to issue a certificate, the committee shall find that: 

(a) The applicant has adequate financial, technical, and managerial capability to assure 

construction and operation of the facility in continuing compliance with the terms and conditions of the 

certificate. 
(b) The site and facility will not unduly interfere with the orderly development of the region 

with due COI¥>ideration having been given to the views of municipal and regional planning commissions 

and municipal governing bodies. 

(c) The site and facility will not have an unreasonable adverse effect on aesthetics, historic 

sites, air and water quality, the natural environment, and public health and safety. 
(d) [Repealed.] 
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22 New Subparagraph; Findings and Certificate Issuance. Amend RSA 162-H:16, IV by inserting after 
subparagraph (d) the following new subparagraph: 

(e) Issuance of a certificate will serve the public interest. 
23 New Section; Fund Established; Funding Plan. Amend RSA 162-H by inserting after section 20 the 

following new section: 
162-H:21 Fund Established; Funding Plan. 

I. There is hereby established in the office of the state treasurer a nonlapsing fund to be known as 
the site evaluation committee fund. All moneys in such fund shall be continually appropriated to the site 
evaluation committee for the purposes of the committee. The fund shall be established with a transfer 
from the renewable energy fund established in RSA 362-F:10 in an amount not to exceed $1,000,000. 
Repayment of the initial renewable energy fund transfer shall be made over a period of not more than 10 
years. 

II. By December 1, 2014, the committee shall submit a permanent funding plan, including 
recommendations for legislation, to the governor and to the chairpersons of the house and senate finance 

committees. The committee shall consider potential funding sources, including but not limited to the 
imposition of reasonable application fees and other ftmding sources. The plan shall describe the costs of 

the ongoing administration of the committee's duties, including state agency expenses associated with 
processing an application under this chapter. The plan shall include recommendations for the ongoing 
funding of the committee's operations, including reimbursement for the hearing and review time of 
members of the committee and state agency staff. The plan shall make recommendations for funding 
sources to meet those needs, except that such funding sources shall not include annual operating fees 
imposed on energy facilities or further use of the renewable energy fund. The plan shall provide an 
estimate of revenues fl'om application fees and additional funding sources. 

24 Site E'valuation Committee; Application for Certificate; Applicability. 

I. The provisions of this chapter shall apply to any application or petition received on or after July 
1, 2014. 

II. Pending matters for which an adjudicative hearing was held prior to July I, 2014 shall be 
governed by the laws in place prior to the enactment of this section and shall be addxessed by the 
committee in effect at the time the matters were filed. 

III. The committee in existence prior to July 1, 2014 shall cease to exist when all matters for which 
it is responsible have been resolved, through rulings on requests for rehearing or reconsideration. 

25 Site Evaluation Committee; Transitional Responsibilities. 
I. Any pending matter for which an adjudicative hearing was not held prior to July 1, 2014, and all 

matters filed on or after July l, 2014 shall be reviewed by the committee as re-organized under this act; 
provided, however, that the committee in existence prior to July 1, 2014, shall be responsible for any 

matter flied before July 1, 2014, for which an adjudicative hearing commences on or after July 1, 2014, but 

before the establishment of the committee as reorganized in this act. The parties in any pending matter 
for which an fl.djudicative hearing was not held prior to July 1, 2014 sha).l have a reasonable opportunity to 
supplement filings under the provisions of this chapter as effective July 1, 2014. 

II. The re-organization of the committee under this act, including the appointment of an 
administrator and public members, shall occur no later than November 1, 2014. 

III. Notwithstanding any other provision of RSA 162-H, the committee in existence prior to July 1, 

2014 shall continue to process all matters filed on or after July 1, 2014 until such time as the re-organized 
committee is established, and for the process of adopting rules pursuant to RSA 162·H:10, VII, until such 
time as the re-organized committee is established. Notwithstanding any other provision of law, the actions 
of the commi.ttee in existence prior to July 1, 2014 shall be deemed the actions of the committee for the 
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purposes of appointing an administrator and of adopting rules pursuant to RSA 162-H:lO, VII. 
26 New Subparagraph; Application of Receipts. Amend RSA 6:12, I (b) by inserting after subparagraph 

(316) the following new subparagraph: 

I. 

(317) Moneys deposited in the site evaluation committee fund established in RSA 162-H:21, 

27 Repeal. The following are repealed: 

I. RSA 4-C:6, II(e), relative to energy facility evaluation committee. 

II. RSA 162-H:6-a, relative to time frames for review of renewable energy facilities. 

III. RSA 162-H:7, VI-e, relative to time frames for applications for certificates. 

IV. RSA 162-H:l5, relative to informational meetings. 

28 Effective Date. This act shall take effect July 1, 2014. 
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