
1\ •, ~M Environmental 
- &. Land Law, PLLC 

~ ,... Solutions for Northern New England 

VIA HAND-DELIVERY 
Eileen Fox, Clerk of Court 
New Hampshire Supreme Court 
One Charles Doe Drive 
Concord, NH 03301 

August 30, 2018 

RE: Appeal of Northern Pass Transmission LLC and Public Service 
Company of New Hampshire d/b/a Eversource Energy Pursuant to 
RSA 541:6 and RSA 162-H:ll from Orders of the SEC Dated March 
30, 2018 and July 12, 2018 
Docket No. 2018-0468 

Dear Clerk Fox: 

Per my discussion with Tim Gudas, enclosed for filing in the above-referenced 
matter, please find one original copy of each of the following: 

1. Joint Motion for Summary Affirmance of the Orders of the Site 
Evaluation Committee Dated March 30, 2018 and July 12, 2018; 

2. Memorandum of Law in Support of the Joint Motion for Summary 
Affirmance of the Orders of the Site Evaluation Committee Dated 
March 30, 2018 and July 12, 2018; and 

3. Joint Motion to Permit Electronic Service. 

Copies of the foregoing have this date been sent via email to all parties listed on 
the Service List. 

Please do not hesitate to contact us with any questions or concerns. 

/nmm 
Enclosures 
cc: client 

Service List 

Offices in Concord, New Hampshire and Portland, Maine 
3 Maple Street, Concord, NH 03301 • nhlandlaw.com 

Very truly yours, 

f\iu~mrn~~ 
Nicole M. Manteau 
Firm Administrator 
603-225-2585 
manteau@nhlandlaw.com 



THE STATE OF NEW HAMPSHIRE 

SUPREME COURT 

2018 TERM 

FALL SESSION 

NO. 2018-0468 

APPEAL OF NORTHERN PASS TRANSMISSION, LLC ET AL. 
(New Hampshire Site Evaluation Committee) 

JOINT MOTION FOR SUMMARY AFFIRMANCE 
OF THE ORDERS OF THE SITE EVALUATION COMMITTEE 

DATED MARCH 30, 2018 AND JULY 12, 2018 

Pursuant to Rule 25 of this Court's Rules, the City of Concord, the Towns of 

Pembroke, Littleton, New Hampton, Deerfield, Plymouth, Sugar Hill, Easton, Franconia, 

Northumberland, Bristol, and Whitefield, the Society for the Protection of New 

Hampshire Forests, the Conservation Law Foundation, the Appalachian Mountain Club, 

the New England Power Generators Association, and McKenna's Purchase Unit Owners 

Association ("Movants") move that this Court summarily affirm the Decision and Order 

Denying Application for a Certificate of Site and Facility of the Site Evaluation 

Committee ("SEC") dated March 30, 2018 ("Order") and the SEC's Order (on rehearing 

and more) dated July 12, 2018 (collectively, the "Decisions"). 

1. For all the reasons set forth in the accompanying Memorandum of Law in 

support of this Motion, the Movants respectfully request the Court grant the Motion and 

summarily affirm the decision of the SEC. 
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Date: August 30, 2018 

Date: August 30, 2018 

Date: August 30, 2018 

Respectfully Submitted, 

CITY OF CONCOr D _,--

By ll:S' ~r 
Da elle L. Pacik, Esq. (14924) 
Dep ty City Solicitor 
4 I Green Street 
Concord, NH 03301 
Telephone: (603) 225-8505 

TOWN OF PEMBROKE 
TOWN OF LITTLETON 
TOWN OF NEW HAMPTON 
TOW OF DEE~FIELD ~ 

By: \~ f;.r" 
i chell Municipal Group PA, 

du authorized counsel, by 
Steven M. Whitley, Esq. 

TOWN OF WHITEFIELD 
TOWN OF BRISTOL 
TOWN OF NORTHUMBERLAND 
TOWN OF FRANCONIA 
TOWN OF EASTON 
TOWN OF SUGAR HILL 
TOWNOFPLYMO TH 

er, Fulton & Waugh, PLLC, 
uthorized counsel, by 

Christine Fillmore, Esq. 
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Date: August 30, 2018 

Date: August 30, 2018 

Date: August 30, 2018 

Date: August 30, 2018 

THE SOCIETY FOR THE PROTECTION 
OF NEW HAMPSHIRE FOREST 

By and through their Attorneys, 

BCM Environmental and Land Law, PLLC 

Manzelli , Esq. NH Bar# 17128 
ple Street 

Concord, NH 03301 
603-225-2585 

· ssa E. Birchard 
f Attorney 

27 N. Main Street 
Concord, NH 03301 
603-225-3060 x3016 

APPALACHIAN MOUNTAIN CLUB 

By:_---+----+ ___ k ___ -+-'-r __ 
u an Arnold, Vice President for 

C servation 

NEW ENGLAND POWER GENERATORS 

:::SOCI TION ~ {:r 
Anderson, Esq. , its duly 
ized counsel 
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MCKENNA'S PURCHASE UNIT OWNERS 

Date: August 30, 2018 

ASSOC ATION .~ / 

By: '\::<' ~J' 
igh, Starr & Peters, PLLC, 

duly a thorized counsel, by 
Stephen J. Judge, Esq. 

CERTIFICATE OF SERVICE 

I hereby certify that on August 30, 2018, I served the foregoing Joint Motion for 

Summary Affirinance of the Orders of the Site Evaluation Committee Dated March 30, 

2018 and July 12, 2018 and accompanying Memorandum of Law by email to the parties 

on the Service List attached hereto. 
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Committee Staff 
Administrator, Site Evaluation Committee 
Pamela Monroe 
21 S. Fruit St., Suite 10 
Concord, NH  03301 
Pamela.Monroe@sec.nh.gov 

Jody Carmody 
Jody.carmody@puc.nh.gov 

Northern Pass Transmission LLC and Public Service Company

of New Hampshire dba Eversource Energy

  SEC 2015-06

Master Service List

Site 102.47, 202.07
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Applicant 
McLane, Middleton, Professional Association 
Barry Needleman 
11 South Main St., Suite 500 
Concord, NH 03301 
Barry.Needleman@mclane.com 

McLane, Middleton, Professional Association 
Jeremy T. Walker 
900 Elm St., P.O. Box 326 
Manchester, NH 03105 
Jeremy.Walker@mclane.com 

McLane, Middleton, Professional Association 
Adam Dumville 
11 South Main St., Suite 500 
Concord, NH 03301 
Adam.Dumville@mclane.com 

McLane, Middleton, Professional 
Association Rebecca S. Walkley 
900 Elm St., P.O. Box 326 
Manchester, NH 03105 
Rebecca.Walkley@mclane.com 

McLane Middleton, Professional Association 
Thomas B. Getz 
11 South Main St., Suite 500 
Concord, NH 03301 Thomas.Getz@mclane.com 

Devine Millimet George Dana Bisbee 111 
Amherst St. 
Manchester, NH 03101 
DBisbee@devinemillimet.com 

Senior Counsel 
Public Service Company of New Hampshire 
d/b/a/ Eversource Energy 
Christopher J. Allwarden 
780 North Commercial St. 
Manchester, NH 03101 
Christopher.Allwarden@eversource.com 

Senior Counsel Eversource Energy Marvin 
Paul Bellis 107 Selden Street 
Berlin, Connecticut 06037 
Email: Marvin.Bellis@eversource.com 

Northern Pass Transmission, LLC 
Elizabeth Maldonado 
56 Prospect St. 
Hartford, CT 06103 
Elizabeth.Maldonado@eversource.com 

Director, Transmission Business 
Operations Eversource Energy 
Robert P. Clarke 107 Selden Street 
Berlin, Connecticut 06037 
Robert.Clarke@eversource.com 

McLane Middleton, Professional Association 
Dawn Gagnon 
900 Elm St., P.O. Box 326 
Manchester, NH 03105 
Dawn.Gagnon@mclane.com 

McLane Middleton, Professional 
Association Denise Frazier 
900 Elm St., P.O. Box 326 
Manchester, NH 03105 
Denise.Frazier@mclane.com 

Eversource Energy 
Russ Kelly 
Communications Manager 780 N. Commercial 
Street Manchester, NH 03101 
Russ.Kelly@eversource.com 

McLane 
Middleton Viggo 
Fish 
11 South Main St., Suite 500 
Concord, NH 03301 Viggo.Fish@mclane.com 

David Burnham Eversource  
david.burnham@eversource.com 
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Northern Pass Transmission LLC and Public Service Company of New Hampshire dba 
Eversource Energy 

SEC 2015-06 
Master Service List 
Site 102.47, 202.07 

Counsel for Public 
Counsel for the Public 
NH Department of Justice 
Christopher G. Aslin, Assistant Attorney 
General 
33 Capitol St. 
Concord, NH  03301 
Christopher.aslin@doj.nh.gov  

Laura Maynard 
NH Department of Justice 
33 Capitol St. 
Concord, NH  03301 
Laura.maynard@doj.nh.gov 

Primmer Piper Eggleston & Cramer 
Thomas Pappas 
Doreen Connor 
900 Elm Street 
Manchester, NH 
TPappas@primmer.com 
dconnor@primmer.com 

Primmer Piper Eggleston & Cramer 
Eli Emerson 
106 Main Street 
Littleton, NH 
EEmerson@primmer.com 

Primmer Piper Eggleston & Cramer 
Sandra Merrigan 
900 Elm Street 
Manchester, NH 
smerrigan@primmer.com  

Intervenors 
Municipal Group 1 North 
Holly Galietta, Administrative Assistant 
Town of Pittsburg 
1526 Main Street 
Pittsburg, NH  03592 
townofficepittsburg@gmail.com 
sellis46@outlook.com 

Selectmen, Town of Clarksville 
Helene L. Dionne 
Town Clerk Administrative Assistant 
Clarksville, NH 
twnclark@yahoo.com 

Town of Stewartstown 
Rita M. Hibbard 
Town Clerk 
Stewartstown, NH 
townofstewartstown@hotmail.com 

Town of Colebrook 
Dorothy Uran 
Assessing Clerk 
Colebrookassessing@colebrooknh.org 

Coos County Commissioner District Three 
Rick Samson 
804 Piper Hill Road 
Stewartstown NH. 03576 
hyrgnd@gmail.com 
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Northern Pass Transmission LLC and Public Service Company of New Hampshire dba 
Eversource Energy 

SEC 2015-06 
Master Service List 
Site 102.47, 202.07 

Municipal Group 1 South 
Town of Whitefield 
Stanley Holz 
saholz@myfairpoint.net 

Whitefield Planning Board 
56 Littleton Road 
Whitefield, NH  03598 
whitefieldtax@ne.rr.com 

Dalton Selectboard 
Nancy McVetty, Chair 
admin-assistant@townofdalton.com  

Dalton Select Board and the Dalton 
Conservation Commission 
Edward Craxton 
ecraxton@yahoo.com 

Dalton Conservation Commission 
Christine Rouillard 
nadiapeanut@yahoo.com 

Bethlehem Board of Selectman 
Sandy Laleme 
racers74@roadrunner.com  

Town of Bethlehem 
Planning Board 
2155 Main Street 
Bethlehem, NH  03574 
Planning@BethlehemNH.org 

Town of Bethlehem 
PO Box 189  
Bethlehem NH  03574 
Admin@BethlehemNH.org 

Bethlehem Conservation Commission 
Cheryl Jensen 
PO Box 189 
Bethlehem, NH  03574 
cheryljensen448@gmail.com 

Town of Northumberland 
Shawn M. Tanguay 
Gardner Fulton & Waugh PLLC 
78 Bank Street 
Lebanon, NH  03766 
stanguay@townandcitylaw.com 

Town of Littleton 
Mitchell Municipal Group, P.A. 
Steven Whitley 
25 Beacon Street East 
Laconia, NH 03246 
steven@mitchellmunigroup.com 

Municipal Group 2 
Town of Sugar Hill  
Margo Connors 
connorsmargo@gmail.com 

Franconia Planning Board 
Thaddeus D. Presby 
Franconia, NH  03580 
Thad.presby@presbyc.com 

Town of Franconia 
Conservation Commission 
drginnyjeff@hotmail.com 

Town of Easton 
Deborah Stever 
steverselectperson@gmail.com 

Zak Mei 
Zakmei.e@gmail.com 
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Northern Pass Transmission LLC and Public Service Company of New Hampshire dba 
Eversource Energy 

SEC 2015-06 
Master Service List 
Site 102.47, 202.07 

Easton Planning Board 
James Collier, Chair 
1060 Easton Valley Road 
Easton, NH  03580 

Easton Conversation Commission 
Roy R. Stever, Chair 
1060 Easton Valley Road 
Easton, NH  03580 
Roy.stever@gmail.com 

Town of Plymouth 
Brian Murphy 
Land Use & Planning Director 
6 Post Office Square 
Plymouth, NH  03264 
bmurphy@plymouth-nh.org 

Town of Plymouth 
Jaseya Girona 
Executive Assistant 
6 Post Office Square 
Plymouth, NH  03264 
jgirona@plymouth-nh.org 

Christine Fillmore 
Gardner Fulton & Waugh PLLC 
78 Bank Street 
Lebanon, NH 03766 
cfillmore@townandcitylaw.com 

Municipal Group 3 North 
Holderness Town Administrator 
Michael Capone 
administrator@holderness-nh.gov 

Holderness Conservation Commission 
Larry Spencer 
PO Box 203 
Holderness, NH  03245 
landuse@holderness-nh.gov  

Ashland Conservation Commission 
PO Box 517 
Ashland, NH  03217 
ashlandconcom@gmail.com  

Town of Ashland 
20 Highland Street 
Ashland, NH  03217 
pcrowell@ashland.nh.gov 

Ashland Water & Sewer Department 
Ellison Badger, Chair 
6 Collins Street 
Ashland, NH  03217 
waterandsewer@ashland.nh.gov  

Town of Bristol 
Nik Coates, Town Administrator 
230 Lake Street 
Bristol, NH 03222 
townadmin@townofbristolnh.org 

Town of New Hampton 
Mitchell Municipal Group, P.A. 
Steven Whitley 
25 Beacon Street East 
Laconia, NH 03246 
steven@mitchellmunigroup.com 
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Northern Pass Transmission LLC and Public Service Company of New Hampshire dba 
Eversource Energy 

SEC 2015-06 
Master Service List 
Site 102.47, 202.07 

Municipal Group 3 South 
Town of Canterbury 
Ken Folsom, Town Administrator 
PO Box 500 
Canterbury, NH  03224 
kfolsom@canterbury-nh.org  

City of Concord 
Deputy City Solicitor 
Danielle L. Pacik 
41 Green Street 
Concord, NH  03301 
dpacik@concordnh.gov  

Pembroke Conservation Commission 
Ammy Heiser, Chairman  
604 Buck Street 
Pembroke, NH,  03275 
harunga1@msn.com  

Town of Deerfield 
Jeanette Foisy 
Town Administrator 
PO Box 159 
Deerfield, NH 
bos@townofdeerfieldnh.com 

Grafton County Commissioners 
3855 Dartmouth College Highway Box 1 
North Haverhill, NH  03774 
cmsroffice@co.grafton.nh.us 

Deerfield Conservation Commission 
Judy Marshall, Clerk 
PO Box 159 
Deerfield, NH  03037 
marshallgj@metrocast.net 

City of Franklin 
Wescott Law 
Paul Fitzgerald  
28 Bowman Street 
Laconia, NH  03246 
pfitzgerald@wescottlawnh.com  

City of Berlin  
Donahue, Tucker & Ciandella, PLLC 
Chris Boldt  
164 NH Rt. 25 
The Towle House, Unit 2 
Meredith, NH  03253 
cboldt@dtclawyers.com  

Martha Richards, 
Grafton County Commissioner 
3785 Dartmouth College Highway 
North Haverhill NH  03774 
maplerichards@gmail.com  

Lara Saffo 
Grafton County Commissioners 
lsaffo@co.grafton.nh.us  

Combined Group of Intervenors Clarksville-Stewartstown 
Charles and Donna Jordan 
647 West Road 
Clarksville, NH  03592 
donna@colebrookchronicle.com  

Sally Zankowski 
PO Box 135 
Colebrook, NH 03576 

Jon and Lori Levesque 
107 Oak Street 
Gonic, NH  03839 
lorilevesqu@yahoo.com 

Bradley J. and Daryl D. Thompson 
599 Noyes Road 
Stewartstown, NH  03576 
bjtddt@gmail.com 
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Northern Pass Transmission LLC and Public Service Company of New Hampshire dba 
Eversource Energy 

SEC 2015-06 
Master Service List 
Site 102.47, 202.07 

Nancy L. Dodge 
157 Creampoke Rd. 
Stewartstown NH 03576 

Arlene Placey* 
944 Bear Rock Road 
Stewartstown, NH 03576 

Lynne Placey* 
1043 South Hill Road 
Stewartstown, NH 03576 

Roderick and Donna McAllaster* 
380 McAllaster Road 
Stewartstown, NH 03576 

David Schrier 
Represented by: Alan Robert Baker 
Attorney at Law 
481 Meriden Hill Rd. 
Columbia NH 03590 
abobbaker@aol.com  

*no internet – serve to Brad & Daryl
Thompson

Robert R. Martin 
Emergency Management Director, 
Clarksville, NH; 
Emergency Coordinator, Coos County 
New Hampshire, ARES 
14 Tower Road 
Clarksville, NH  03592 
ibis@pipeline.com 

Dixville Notch—Harvey Swell Location 
Marty Kaufman, John Petrofsky and Bradley J. 
Thompson 
599 Noyes Road 
Stewartstown, NH  03576 
bjtddt@gmail.com 

Roderick Moore, Jr. 
Joseph John Dunlap 
Shawn Patrick Brady 
Christopher Thompson 
Represented by: Alan Robert Baker 
Attorney at Law 
481 Meriden Hill Rd. 
Columbia NH 03590 
abobbaker@aol.com  

E Martin Kaufman, M.D., Janice Kaufman, 
Herman Lerner, M.D., Arthur Weinstein 
BEAR ROCK 
Stewartstown, NH 
jpetrofsky@googlemail.com 

Abutting Property Owners (overhead portion), Dummer, Stark, and Northumberland 
R. Eric & Margaret J. Jones
John Silver Road
Northumberland, NH
legacyforest@gmail.com

Susan E Percy 
Percy Summer Club 
275 Summer Club Road 
Stark, NH  03582 
Susanenderspercy@gmail.com 
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Atty. Arthur Cunningham,  
Representing Kevin Spencer & Mark Legasse 
PO Box 511 
Hopkinton, NH 03229 
gilfavor@comcast.net 

Kevin Spencer 
161 Sullivan Road 
Stark, NH  03582-6451 
Kkspencerbwi161@gmail.com 

Robert Heath 
PO Box 144 
76 Potter Road 
Stark, NH 

Elaine & Eric Olson 
Represented by: Alan Robert Baker 
Attorney at Law 
481 Meriden Hill Rd. 
Columbia NH 03590 
abobbaker@aol.com  

Joshua Olson 
Represented by: Alan Robert Baker 
Attorney at Law 
481 Meriden Hill Rd. 
Columbia NH 03590 
abobbaker@aol.com  

Rodrigue & Tammy Beland 
Represented by: Alan Robert Baker 
Attorney at Law 
481 Meriden Hill Rd. 
Columbia NH 03590 
abobbaker@aol.com  

Abutting Property Owners (overhead portion), Whitefield, Dalton, and Bethlehem 
Elmer and Claire Lupton 
75 Newell Lane 
Whitefield, NH  03598 

Mary Boone Wellington 
mary@rosecottagenorth.com  

Bruce and Sondra Brekke 
99 Ramble On Road 
Whitefield NH 03598 
straynge.bru@gmail.com  

James and Judy Ramsdell 
1049 Whitefield Road 
Dalton, NH 
jamesramsdell@yahoo.com 

Charles and Cynthia Hatfield 
41 Hatfield Drive 
Whitefield, NH 03598 
c1oldhat@yahoo.com  

Donald & Betty Gooden 
76 Lancaster Rd. 
Whitefield, NH 03598 

Tim and Brigitte White 
brigwhite1@gmail.com  

David Van Houten 
649 Cherry Valley Rd 
Bethlehem, NH  03574 
davidgvanhouten@gmail.com 

Non-Abutting Property Owners (overhead portion), Stark, Lancaster, Whitefield, Dalton, and 
Bethlehem 
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Mark W. Orzeck and Susan Orzeck 
90 Ridgeline Drive 
Westport, MA 02790 
Mark.Orzeck@htproducts.com 

John Davidge 
Prospect Farm-Lancaster LLC 
56 Mt. Prospect Road 
Lancaster, NH  03584-3304 
JWD@DavidgeCo.com 

Linda Upham-Bornstein 
185 Mount Prospect Rd. 
Lancaster, NH  03584 
lubornstein@gmail.com  

Timothy T. More, Esq., on behalf of 
Weeks Lancaster Trust 
50 South Main St., Providence, RI 02903 
timmore@tmorelaw.com  
rsmore47@gmail.com 

Richard M. McGinnis 
352 North Road 
Lancaster, NH 
peter@pwpre.com  

Frederic P. Fitts 
22 Knothole Rd. 
Whitefield, NH  03598 
tfitts@bu.edu 

Gerald and Vivian Roy 
178 Forest Lake Road 
Whitefield, NH  03598 
swobbyjrroy@hotmail.com  

Edward Piatek 
129 Elm Street 
Whitefield 
snowghost54@gmail.com 

Frank and Kate Lombardi 
101 Elm St. 
Whitefield, NH 
fmlombardi5@hotmail.com 

Marsha Lombardi 
111 Elm Street 
Whitefield, NH  03598 
fmlombardi5@hotmail.com 

Wendy Doran 
91 Twin Mountain Rd 
Whitefield NH  03598 
poboxshay@gmail.com 

Alexandra and James Dannis 
117 McGinty Road 
Dalton, NH 
sandydannis@gmail.com   

Andrew D. Dodge, Esq. 
2 Central Green 
Winchester, MA  01890 
andrew-dodge@verizon.net 

Joseph Keenan 
jtkphd@gmail.com 

Abutting Property Owners (underground portion), Bethlehem to Plymouth 
Nigel Manley and Judy Ratzel 
The Rocks Estate 
2 Christmas Lane 
Bethlehem, NH  03574 
manley1515@gmail.com  

Russell and Lydia Cumbee 
1719 Easton Road 
Franconia, NH  03580 
russlydia@myfairpoint.net  

Walter Palmer and Kathryn Ting 
1900 Easton Rd. 
Franconia, NH  03580 
waltpalmer1@gmail.com  
kpalmer2005@gmail.com 

Peter and Mary Grote 
1437 Easton Road 
Franconia, NH 
petergrote@mac.com 
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Paul and Dana O'Hara 
68 Church Street 
Franconia, NH 03580 
dohara@littletonschools.org 

Virginia Jeffryes 
92 Church St 
PO Box 577 
Franconia, NH  03580 
vjeffryes@hotmail.com 

Ken & Linda Ford 
257 Main Street, PO Box 728 
Franconia, NH  03580 
Campbell McLaren 
50 Gibson Road 
Easton, NH  03580 
gpcmclaren@gmail.com 

Eric and Barbara Meyer 
791 Easton Valley Road 
Easton NH  03580 
bnmeyer7@gmail.com 

Robert W. Thibault 
Rt. 116 Easton, NH 
rwtbo@yahoo.com  

Dennis Ford 
PO Box 544 
1544 Easton Valley Road 
Easton NH  03580 
daford65@yahoo.com   

Carl and Barbara Lakes 
18 Loop Road 
Easton, NH 
carllakes54@gmail.com 

Bruce Ahern 
503 Daniel Webster Highway 
Plymouth, NH 
bruceahern@roadrunner.com  

Frank Pinter 
32 Academy Street Unit 14 
PO Box 498 
Franconia, NH 
fpinter@gmail.com 

Non-Abutting Property Owners (underground portion), Bethlehem to Plymouth 
Lee Sullivan & Stephen Buzzell 
10 Burnham School Road 
Arundel Maine  04046 
leesullivan@stevebuzzell.com  

Timothy and Rebecca Burbank, Edward 
Cenerizio, Deborah Corey and Matthew Steele 
41 Dyke Road LLC 
northpack99@yahoo.com 

James H Page Jr. 
67 South Rd. 
Deerfield, NH  03037 
jpge@metrocast.net 

Susan Schibanoff 
P.O. Box 59 
Franconia, NH  03580 
Susan.schibanoff@unh.edu 

Abutting Property Owners (overhead portion), Deerfield 
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Erick and Kathleen Berglund 
23 Nottingham Road 
Deerfield, NH 03037 
erickb@metrocast.net  

Rebecca Hutchinson 
30 Lang Road 
Deerfield, NH 
rebec47@gmail.com 

Torin and Brian Judd 
96-A Mount Delight Road
Deerfield, NH
Torin.judd@gmail.com

Jo Anne Bradbury 
30 Thurston Pond Road 
Deerfield, NH  03037 
jabradbury@myfairpoint.net 

Menard Forest Family LP 
Jeanne Menard  
36 Mountain Road 
Deerfield, NH  03037 
Jeanne@paradeproperties.net 

Kevin Cini 
20 Mountain Road 
Deerfield NH, 03037 
keliscini@gmail.com 

Bruce Adami & Robert Cote 
32 Mountain Road 
Deerfield, NH  03037 
Bob.cote@yahoo.com  

Eric and Sandra Lahr 
11 North Rd. 
Deerfield NH  03037 

Abutting Property Owners (overhead portion), Ashland, Northfield, Canterbury, Allenstown, and 
Concord 
Carol L. Currier 
70 Cedar Lane 
P.O. Box 34 
Ashland, NH  03217 
Clcurrier65@gmail.com 

Mary A. Lee 
93 Fiddler’s Choice Rd 
Northfield NH 03276 
Sukkha@metrocast.net  

Craig and Corinne Pullen 
Windswept Farm, LLC 
63 Old Schoolhouse Road 
Canterbury, NH  03224 
corinne.pullen@yahoo.com 

Stephen J. Judge, Esq. 
Wadleigh, Starr & Peters, P.L.L.C 
95 Market Street 
Manchester, NH 03101 
sjudge@wadleighlaw.com  

Taras W. and Marta M. Kucman 
12 Brookwood Drive 
Concord, NH 
tkucman@gmail.com  

Kelly Normandeau 
Concord Equestrian Center 
56 Sanborn Rd 
Concord, NH  03301 
knorm2012@gmail.com  

Laura M. Bonk 
21 Tahanto St. 
Concord, NH  03301 
laurambonk@gmail.com 

Michelle Kleindienst 
Association Manager 
McKenna’s Purchase Unit Owner’s Assoc. 
kleindienstm@gmail.com 

Limited Intervention 
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Philip H. Bilodeau 
Joan C. Bilodeau 
140 Nottingham Road 
Deerfield, NH  03037 
jbminey@gmail.com  

Scott E. Hogan  
The Law Office of Scott E. Hogan 
P.O. Box 33 
Durham, NH 03824  
hoganlaw@comcast.net   

Bruce F. Anderson, Esq. 
New England Power Generators Association 
33 Broad Street, 7th Floor 
Boston, MA  02109 
banderson@nepga.org  

Non-Abutting Property Owners (overhead portion) Ashland to Deerfield 
Joanna and Robert Tuveson 
105 Sargent Road 
Holderness, NH 03245 
roberttuveson@hotmail.com 

Elisha Gray 
809 Blake Hill Road 
New Hampton, NH 03256 
yarge@comcast.net  

Rodney and Laura Felgate 
766 Blake Hill Road 
New Hampton, NH 03256 
rodneyfelgate@gmail.com  

Ellen Faran for the Webster Family 
1868 River Road 
Bridgewater, NH  03264 
ewfaran@gmail.com  

Charlotte Crane 
ccrane@law.northwestern.edu 

Lawrence and Maxine Phillips 
23 Mountain View Drive 
Canterbury, NH  03224 

Lisa Wolford and Pamela Hanglin 
14 Church Street (formerly Old Center Road 
South) 
Deerfield, NH  03037 
wolfordnh@gmail.com 

Maureen Quinn 
47A Nottingham Road 
Deerfield, NH  03037 
fmquinn59@gmail.com 

Madelyn and Thomas Foulkes 
26 Nottingham Road 
Deerfield, NH  03037 
tfoulkes9@gmail.com   

Pawtuckaway View, LLC 
Jeanne Menard  
36 Mountain Road 
Deerfield, NH  03037 
Jeanne@paradeproperties.net 
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Non-Governmental Organizations 
Society for the Protection of New Hampshire 
Forests 
BCM Environmental & Land Law, PLLC 
Amy Manzelli 
3 Maple Street 
Concord, NH  03301 
manzelli@nhlandlaw.com 

BCM Environmental & Land Law, PLLC 
Jason Reimers 
3 Maple Street 
Concord, NH  03301 
reimers@nhlandlaw.com 

Thomas Masland 
Ransmeier & Spellman PC 
One Capitol Street 
Concord, NH  03302 
tmasland@ranspell.com  

BCM Environmental & Land Law, PLLC 
Elizabeth Boepple 
3 Maple Street 
Concord, NH  03301 
boepple@nhlandlaw.com  

BCM Environmental & Land Law, PLLC 
Stephen Wagner 
3 Maple Street 
Concord, NH  03301 
wagner@nhlandlaw.com  

Ammonoosuc Conservation Trust 
Douglas Evelyn, Secretary, ACT Board of 
Trustees 
53 Post Road 
Sugar Hill, NH  03586 
develyn1@myfairpoint.net 

Appalachian Mountain Club 
Susan Arnold, VP for Conservation 
5 Joy Street 
Boston, MA  02108 
sarnold@outdoors.org  

New Hampshire Sierra Club  
Catherine M. Corkery, Chapter Director 
Field Organizer  
40 North Main St., 2nd Floor 
Concord, NH  03301 
catherine.corkery@sierraclub.org  
NHSC603@gmail.com 

William L. Plouffe 
DrummondWoodsum 
84 Marginal Way 
Portland, ME  04101-2480 
wplouffe@dwmlaw.com  

Dr. Kenneth Kimball 
Director of Research, AMC 
kkimball@outdoors.org 

Aladdine Joroff 
Harvard Law School 
ajoroff@law.harvard.edu 

NH Preservation Alliance 
Jennifer Goodman, Director 
PO Box 268 
Concord, NH  03302 
jg@nhpreservation.org 

Conservation Law Foundation 
Melissa Birchard 
mbirchard@clf.org 

New Hampshire Preservation Alliance and 
National Trust for Historic Preservation 
The Watergate Office Building 
2600 Virginia Avenue NW  Suite 1100 
Washington, DC 20037 
SWilliamson@savingplaces.org 
emerritt@savingplaces.org 
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Conservation Law Foundation 
Johanne S. Van Rossum 
jvanrossum@clf.org 

Sugar Hill Historical Museum 
Nancy Martland 
16 Post Road 
Sugar Hill, NH 
nancy.martland@gmail.com 

North Country Scenic Byways Council 
Carl D. Martland, Chair 
16 Post Road 
Sugar Hill, NH,  03586 
martland@mit.edu  

Businesses & Organizations with Economic Interests 
Cate Street Capital, Inc. 
Dammon Frecker 
One Cate Street, Suite 100 
Portsmouth, NH 
dfrecker@cateops.com  

IBEW  
Brian Murphy 
22 Old Concord Turnpike 
Barrington, NH 03825 
murphy@ibew104.org   

Coos County Business and Employers Group 
Bianco Professional Association  
James Bianco  
18 Centre St.  
Concord, NH  03301 
jbianco@biancopa.com  

Jason Dennis 
jdennis@biancopa.com 

North Country Chamber of Commerce 
Britni White, Executive Director 
P.O. Box 1 
104 Main Street, Suite 206 
Colebrook, NH  03576 
info@chamberofthenorthcountry.com  

Dixville Capital, LLC and Balsams Resort 
Holdings, LLC 
Mark Belliveau  
Pierce Atwood 
Pease International Tradeport 
One New Hampshire Ave., 350 
Portsmouth, NH  03801 
mbeliveau@pierceatwood.com  

Wagner Forest Management, LTD 
Mike Novello 
150 Orford Road, PO Box 160 
Lyme, NH 03768 
mnovello@wagnerforest.com  

Pemigewasset River Local Advisory 
Committee  
Max E. Stamp, Chair 
2110 Summer St 
Bristol, NH  03222 
hmstamp@metrocast.net  
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THE STATE OF NEW HAMPSHIRE 

SUPREME COURT 

2018 TERM 

FALL SESSION 

DOCKET NO. 2018-0468 

APPEAL OF NORTHERN PASS TRANSMISSION, LLC ET AL.  
(New Hampshire Site Evaluation Committee) 

 

MEMORANDUM OF LAW IN SUPPORT OF THE JOINT MOTION FOR 
SUMMARY AFFIRMANCE OF THE ORDERS OF THE SITE EVALUATION 

COMMITTEE DATED MARCH 30, 2018 AND JULY 12, 2018 
 

Pursuant to Rule 25 of this Court’s Rules, the Towns of Pembroke, Littleton, New 

Hampton, Deerfield, Plymouth, Sugar Hill, Easton, Franconia, Northumberland, Bristol, 

and Whitefield, the City of Concord, the Society for the Protection of New Hampshire 

Forests, the Conservation Law Foundation, the Appalachian Mountain Club, the New 

England Power Generators Association, and McKenna’s Purchase Unit Owners 

Association (“Movants”) move that this Court summarily affirm the Decision and Order 

Denying Application for a Certificate of Site and Facility of the Site Evaluation 

Committee (“SEC”)1 dated March 30, 2018 (“Order”) and the SEC’s Order dated July 12, 

2018 (“Rehearing Order”) (collectively, the “Decisions”). The Movants respectfully 

submit this memorandum of law in support of the Motion. 

 

INTRODUCTION 

Contrary to Appellant’s assertions, this case does not implicate the entire future of 

the whole energy sector of New England or even of New Hampshire. Instead, this case is 

                                                           
1 Pursuant to statute, the SEC acted in this matter by its duly constituted Subcommittee. An SEC subcommittee is 
authorized to “consider and make decisions on applications, including the issuance of certificates, or to exercise any 
other authority or perform any other duty of the committee under this chapter ….” RSA 162 162-H:4-a, I. Further, 
“[f]or purposes of statutory interpretation and executing the regulatory functions of this chapter, the subcommittee 
shall assume the role of and be considered the committee, with all of its associated powers and duties in order to 
execute the charge given it by the chairperson.” Id. Throughout this memorandum, the term SEC includes the 
Subcommittee. 
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about whether an administrative agency acted lawfully and reasonably in its 

determination that an applicant for a proposed energy facility failed to meet its burden of 

proof to demonstrate that the facility would not unduly interfere with the orderly 

development of the region.  In this case, the SEC acted lawfully and reasonably and in no 

way does this appeal present any substantial question of law. Accordingly, the Decisions 

should be summarily affirmed, or, alternatively, the Court should decline to accept this 

discretionary appeal.  

This appeal brought by Northern Pass Transmission, LLC and Public Service 

Company of New Hampshire d/b/a Eversource Energy (collectively, “Applicant”) 

complains about the weight the SEC gave to various facts, the SEC’s assessment of the 

credibility of the Applicant’s witnesses, the SEC’s assessment of the sufficiency of the 

evidence, and the fact that the Applicant was not guaranteed an approval. The Applicant 

does not identify any substantial question of law or how the Decisions were unjust or 

unreasonable.   

The SEC is required to weigh and consider all relevant information even including 

“potential significant impacts and benefits” RSA 162-H:16, IV (emphasis added).  The 

SEC has no authority to approve a proposal when the evidence is not sufficient.  In the 

land use development context, some development projects are approved and some are 

not.  Development approvals, especially at the SEC, are not merely rubber-stamping or 

box-checking exercises. The statute and the rules are clear.  When consistent with the 

enabling legislation and supported by the record before the SEC, the SEC approves 

proposals. The Decisions, however, demonstrate that was not the case for the Northern 

Pass proposal.   

The Applicant faces a heavy burden in challenging the decision of a specialized 

agency such as the SEC which, by legislative policy, is tasked with maintaining “a 

balance among [the] significant impacts and benefits in decisions about the siting, 

construction, and operation of energy facilities.”  RSA 162-H:1.  The parties agree the 

Applicant has the burden to prove by a preponderance of the evidence that the proposed 

“site and facility will not unduly interfere with the orderly development of the region ….” 
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RSA 162-H:16, IV(b) (emphasis added). The Subcommittee had a reasonable and just 

basis to find that the Applicant failed to provide sufficient evidence to prove by a 

preponderance that the proposed site and facility would not unduly interfere with the 

orderly development of the region. 

 

ARGUMENT 

I. Standard of Review 

This is a discretionary appeal of an administrative decision pursuant to N.H. 

Supreme Court Rule 10. 

Decisions by the SEC are reviewed in accordance with RSA chapter 541. RSA 162-H:11. 

Pursuant to RSA 541:13, this Court “will not set aside the subcommittee’s order except 

for errors of law, unless [this Court is] satisfied, by a clear preponderance of the 

evidence, that it is unjust or unreasonable.” Appeal of Allen (“Antrim II”), 186 A.3d 879, 

883 (2018) (citing RSA 541:13). The SEC’s findings of fact are presumed prima facie 

lawful and reasonable. RSA 541:13. In reviewing the SEC’s findings, the Court’s “task is 

not to determine whether [the Court] would have found differently or to reweigh the 

evidence, but, rather, to determine whether the findings are supported by competent 

evidence in the record.” Antrim II, 186 A.3d at 883-84 (citing Appeal of Malo, 169 N.H. 

661, 668 (2017)). The Court reviews the SEC’s rulings on substantial issues of law de 

novo.  Id.   

 

II. Summary of the Site Evaluation Committee And Its Process in this Case 

The SEC’s enabling statute is RSA chapter 162-H and the rules implementing it 

are set forth at N.H. Admin. Rules, Site 100 through 300.2 As this Court noted recently, 

in 2013 and 2014, the legislature amended RSA chapter 162-H. Antrim II, 186 A.3d at 

882. One of those statutory amendments required the SEC to adopt “specific criteria to be 

applied in determining if the requirements of RSA 162-H:16, IV [(2014)] have been met 

                                                           
2 For purposes of this memorandum, all textual references to the N.H. Admin. Rules Site are noted as Site followed 
by the particular section of the rules. 
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by the applicant for a certificate of site and facility.” Id. (citing Laws 2013, 134:2; Laws 

2014, 217:16). The SEC proceeded to promulgate such rules. See generally N.H. Admin. 

Rules, Site 301.06-301.18. As a result, the SEC process is governed by a comprehensive 

set of recently revised laws crafted by the legislature and the SEC.  Many stakeholders 

participated at both the legislative and rule-making levels, including, notably, Applicant’s 

representatives in a very prominent role. 

RSA chapter 162-H created the SEC as an administrative agency with specialized 

expertise to evaluate and issue certificates for energy facilities; determine the terms and 

conditions of certificates; ensure compliance with such certificates; and assist the public 

in understanding the requirements of obtaining and maintaining certificates. RSA 162-

H:4. The chairperson of the SEC routinely establishes subcommittees “to make decisions 

on applications, including the issuance of certificates.” RSA 162-H:4-a, I. A 

subcommittee must include seven members, including both of the SEC’s public 

members. RSA 162-H:4-a, II. When a duly formed Subcommittee takes an action, that 

action is legally an action of the SEC. RSA 162-H:4-a, I. 

The process for seeking a certificate of site and facility is multi-step and 

comprehensive. In broad strokes, the process unfolded in this case meaningfully and 

methodically as follows: 

a. Applicant held public information sessions at least 30 days prior to filing 

the application in each county where the proposed facility would be located 

on September 2, 2015 in Concord; September 3, 2015 in Deerfield; 

September 8, 2015 in Lincoln, September 9, 2015 in Whitefield;  and 

September 10, 2015 in Laconia. RSA 162-H:10, I. 

b. Applicant filed its application on October 19, 2015. RSA 162-H:7, II. 

c. On December 5, 2015, the Subcommittee met to “expeditiously conduct a 

preliminary review to ascertain if the application contains sufficient 

information to carry out the purposes of this chapter” and determined that it 

did. RSA 162-H:7, III. 
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d. On October 26, 2015, the Subcommittee distributed the application to other 

state agencies, directing them to notify the Subcommittee in writing prior to 

November 13, 2015 whether the application satisfies that specific agency’s 

needs. RSA 162-H:7, IV. 

e. Within 60 days of the application’s filing, on December 18, 2015, the 

Subcommittee issued an order accepting the application. RSA 162-H:7, VI. 

f. Within 45 days of acceptance, the Applicant held public information 

sessions in each county where the proposed facility would be located on 

January 11, 2016 in Franklin; January 13, 2016 in Londonderry; January 

14, 2016 in Laconia; January 20, 2016 in Whitefield; and January 21, 2016 

in Lincoln. RSA 162-H:10, I-a, b. 

g. The presiding officer ruled on well over 100 petitions for intervention. 

Upon requests for rehearing for some of the intervention decisions, the 

Subcommittee issued its final order on intervention on March 18, 2016. 

RSA 162-H:4, V. 

h. Within 90 days of acceptance, the Subcommittee held a public hearing in 

each county on March 1, 2016 in Meredith; March 7, 2016 in Colebrook; 

March 10, 2016 in Concord; March 14, 2016 in Holderness; and March 16, 

2016 in Deerfield. RSA 162-H:10, I-c. 

i. Parties engaged in extensive discovery and motion practice regarding 

discovery requests. N.H. Admin. Rules, Site 202.12. 

j. The Subcommittee conducted seven days of site visits on March 7, 8, 14, 

16, 2016; July 27 and 28, 2017; and October 3, 2017. Site 202.13. 

k. The Subcommittee held two additional public hearings on May 19, 2016 in 

Whitefield; and June 23, 2016 in Plymouth. RSA 162-H:10, II. 

l. Three State agencies (Department of Environmental Services (“DES”), 

Public Utilities Commission (“PUC”), and Department of Transportation 

(“DOT”)) submitted progress reports between May 16, 2016 and May 25, 

2016. RSA 162-H:7, VI-b. 
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m. DES submitted its final decision on March 1, 2017; DOT submitted its final 

decision on April 3, 2017; and the PUC submitted its final decision on June 

16, 2017. RSA 162-H:7, VI-c. 

n. The Subcommittee held 70 days of adjudicatory hearings involving over 

154 witnesses from April 13, 2017 through December 21, 2017. N.H. 

Admin. Rules, Site 202.11. 

o. The parties submitted over 1,000 pages of post-hearing memoranda by 

January 19, 2018. 

p. The Subcommittee deliberated for three days from January 30, 2018 

through February 1, 2018. RSA 162-H, 16. 

q. The Subcommittee issued its 287-page written decision and order denying 

the application on March 30, 2018. RSA 162-H:7, VI-d. 

 

III. The SEC’s Factual Findings are Entitled to Deference and Applicant’s 

Questions are Not Substantial 

Although the Applicant attempts to frame its various arguments in this appeal as 

“matters of law” entitled to de novo review, in reality the arguments are issues of fact 

entitled to prima facie presumption of lawfulness and reasonableness.  Regardless, the 

Applicant does not identify any substantial questions of law and similarly does not 

explain how the Decisions were unjust or unreasonable.   

 

A. The Subcommittee is not Bound by Prior Decisions 

In its appeal, Applicant argues the Subcommittee did not follow its own precedent 

resulting in a fatal error requiring this Court to reverse the Subcommittee’s decision.  See 

Appeal of Northern Pass Transmission LLC and Public Service Company of New 

Hampshire d/b/a Eversource Energy Pursuant to RSA 541:6 and RSA 162-H:11 From 

Order of the SEC Dated March 30, 218 and July, 2018 (hereinafter “Notice”)  at 23-52 

(Questions 2, 3d, and 3e).  Many of the Applicant’s arguments relate to the 

Subcommittee’s findings that several of the Applicant’s witnesses did not provide 
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sufficient and/or reliable evidence.  These are issues of fact, not law, and therefore 

present no substantial question of law, nor does the appeal explain how the Decisions 

were unjust or unreasonable. 

For example, the Applicant complains the Subcommittee should have found the 

testimony and reports of Dr. James Chalmers, the Applicant’s witness for property 

values, provided sufficient evidence with respect to property values because a different 

subcommittee in a different case found Dr. Chalmers’ testimony and reports sufficient. 

Notice at 74. The Subcommittee’s Order in this case amply sets forward lawful and 

reasonable factual findings with respect to Dr. Chalmers’ testimony and reports in this 

matter. Order at 163-98, 283-85. 

The Subcommittee discusses in its Order for thirty-one pages the evidence and 

arguments submitted by the parties with respect to property values. Id. at 163-94.  

Despite the Applicant’s argument to the contrary, this section is much more than a mere 

recitation of facts and arguments. Instead, it represents the Subcommittee’s distillation 

from voluminous testimony, exhibits, and pleadings the relevant arguments pertaining to 

property values.  The Applicant’s witnesses withstood record-breaking durations of 

examination during the hearing, Dr. Chalmers approximately 46 hours, Mr. Nichols 

approximately 10 hours, and Mr. Varney approximately 30 hours, and in every instance 

the Subcommittee questioned each witness after the parties completed direct, cross, and 

redirect examinations.  The evidence in this case provides more than a just and 

reasonable basis for the Subcommittee to independently evaluate Dr. Chalmers’ 

testimony, even though a different subcommittee had found his testimony sufficient for a 

different case. 

The Subcommittee then spent an additional six pages in its Order setting forth its 

own findings of fact. It made six principal findings.  Id. at 194-99.  These findings 

include, for example, that “[t]he Chalmers literature review did not support his ultimate 

conclusions”, “Dr. Chalmers’ New Hampshire case study analysis did not persuade us 

that there would be no discernible decrease in property values attributable to this 

Project,” and that “[t]he Subcommittee found many of Dr. Chalmers’ conclusions from 
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the case studies to be unreliable.”  After each of the six principal findings, the 

Subcommittee studiously explained its evaluation of the evidence on both sides, and how 

that evidence supported its conclusion.   

The Subcommittee provided the same summary of evidence and factual findings 

with respect to all other factors within the orderly development standard.  Although the 

Applicant argues that the Subcommittee failed to follow past precedent with respect to 

Mitch Nichols (tourism witness) and Robert Varney (land use witness), no factual or 

legal basis supports those arguments. For both of those witnesses, the Subcommittee 

exhaustively set forth its distillation of the evidence set forth by the parties and then 

provided its own findings of fact. With respect to Dr. Chalmers, Mr. Varney, and Mr. 

Nichols, when the Subcommittee was “faced with competing expert witnesses,” it was 

“free to accept or reject an expert’s testimony, in whole or in part.” Antrim II, 186 A.3d at 

887 (citing Appeal of N.H. Elec. Coop., 170 N.H. 66, 74 (2017) (quotation omitted)). The 

Subcommittee’s factual findings were just and reasonable, and present no substantial 

question of law. 

 Even assuming that the Subcommittee’s review of the witness testimony in this 

case presented a question of law, which is disputed, the question is not substantial.  

Although the Applicant argues at length that the SEC should be bound by past precedent, 

the Applicant omits RSA 162-H:10, III which states that the Subcommittee “shall 

consider, as appropriate, prior committee findings and rulings on the same or similar 

subject matter, but shall not be bound thereby.” RSA 162-H: 10, III (emphasis added).  

The plain language of the statute gives each subcommittee the authority to review each 

application individually, regardless of how a prior subcommittee may have made findings 

and rulings on the same or similar subject matter.  Moreover, the application at issue is 

not identical to any application that has been reviewed by the SEC.  The current 

application is different in scope and scale from every other application to have come 
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before the SEC. The details of the proposed facility are different. The Subcommittee did 

not interpret the law differently but was applying the law to new facts.3 

These distinctions, paired with the statute providing that that the SEC is not bound 

by “prior committee findings and rulings” demonstrates that the Applicant’s appeal of 

this issue does not identify any substantial question of law or how the Decisions are 

unjust or unreasonable. 

 

B. The Subcommittee Deliberated Lawfully and Reasonably 

 The Applicant makes three points with respect to deliberations. First, the 

Applicant claims that it was legal error for the Subcommittee to not deliberate on all of 

the factors enumerated in RSA 162-H:16, IV.  Notice at 23 (Question 1).  Second, it 

argues the Subcommittee unlawfully failed to consider mitigating conditions. Notice at 

25 (Question 4).  Third, the Applicant argues that the Subcommittee engaged in ad hoc 

decision making. Notice at 24 (Question 3). The Applicant attempts to support these 

arguments by cherry-picking statements from the transcripts of deliberations to support 

its various assertions.  These arguments have no legal basis, and do not provide a valid 

reason for this appeal to be accepted.4 

 

1. The Plain Language of the Statute and Rules Give Subcommittee 

Discretion to Not Deliberate on All Criteria of RSA 162-H:16, IV 

 The statute and rules governing the SEC do not prohibit the Subcommittee from 

terminating deliberations if it determines Applicant has not met its burden.  RSA 162-

H:16, IV states as follows: 

                                                           
3 Also, some of the prior SEC matters relied upon by the Applicant were decided before the recent amendments to 
the statute and rules, and therefore, are not relevant.  See, e.g., Notice at 68 n. 39, 69 n. 41. 
4 As a preliminary point, the Applicant’s characterization that the Subcommittee rushed through or short-shrifted 
deliberations on the orderly development standard is not accurate. In fact, the Subcommittee spent the afternoon of 
the first day of deliberations, all of the second day, and the morning of the third day focused on this standard. It 
appears that the longest any other recent subcommittee has spent on one single criterion was 4 hours and 10 minutes 
about aesthetics in the recent Antrim Wind II case. In re: SEC Docket No. 2015-02, Application of Antrim Wind 
Energy, LLC for a Certificate of Site and Facility, Day 1 PM Transcript. In fact, in this case, the Subcommittee’s 
deliberations were painstakingly unhurried. 
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After due consideration of all relevant information regarding the 

potential siting or routes of a proposed energy facility, including 

potential significant impacts and benefits, the site evaluation committee 

shall determine if issuance of a certificate will serve the objectives of 

this chapter. In order to issue a certificate, the committee shall find that:  

(a) The applicant has adequate financial, technical, and managerial 

capability to assure construction and operation of the facility in 

continuing compliance with the terms and conditions of the certificate.  

(b) The site and facility will not unduly interfere with the orderly 

development of the region with due consideration having been given to 

the views of municipal and regional planning commissions and 

municipal governing bodies.  

(c) The site and facility will not have an unreasonable adverse effect on 

aesthetics, historic sites, air and water quality, the natural environment, 

and public health and safety.  

(d) [Repealed.]  

(e) Issuance of a certificate will serve the public interest. 

The language of RSA 162-H:16, IV is clear and unambiguous. The Subcommittee is 

required to deliberate on all of the criteria in RSA 162-H:16, IV “in order to issue a 

certificate.”  The language of the statute does not require the continuation of deliberations 

on all statutory criteria after a decision is made that a certificate cannot be issued because 

an Applicant has not sustained its burden of proof with respect to one of the required 

findings.   

 

2. Plain Language of the Statute and Rules Give Subcommittee Discretion 

to Not Deliberate on All Potential Conditions 

The Applicant argues that the Subcommittee’s decision to not deliberate on all 

proposed conditions was also in error.   Notice at 45-48 (Question 4).  As explained in the 

Subcommittee’s Rehearing Order, neither RSA chapter 162-H nor the administrative 
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rules require the “Subcommittee to consider all potential conditions prior to the denial of 

a certificate.”  Order on Rehearing at 18.  As with the Applicant’s arguments that the 

statute or rules require the Subcommittee to deliberate on all four criteria of RSA 162-

H:16, IV, the plain language of the statute and the rules simply contains no such 

requirement.  

RSA 162-H:16, IV requires the Subcommittee to determine if issuance of a 

certificate will serve the objectives of RSA 162-H after “due consideration of all relevant 

information.” The Subcommittee gave due consideration to all relevant information. RSA 

162-H:16, IV does not require the Subcommittee to consider all potential conditions prior 

to the denial of a certificate.  

Similarly, Site 202.28(a) states that “[t]he committee or subcommittee, as 

applicable, shall make a finding regarding the criteria stated in RSA 162-H:16, IV, and 

Site 301.13 through 301.17, and issue an order pursuant to RSA 541-A:35 issuing or 

denying a certificate.”  It does not require the Subcommittee to consider potential 

conditions prior to denying a Certificate.  In re Appeal of N.H. DOT, 152 N.H. 565, 571 

(2005) (holding that an administrative rule must be read to effect the intent of the 

statutory provisions that authorize it). 

The Applicant nonetheless argues Site 301.17 requires the consideration of all 

potential mitigation conditions before denying an application.  That administrative rule 

states that the SEC is require to consider whether certain enumerated conditions “should 

be included in the certificate in order to meet the objectives of RSA 162-H.”  This 

emphasized language demonstrates that it applies only to decisions in which a certificate 

is issued.  Although Site 301.17(i) states that the SEC should consider “[a]ny other 

condition necessary to serve the objectives of RSA 162-H or to support findings made 

pursuant to RSA 162-H:16,” this rule cannot be read in isolation.  State v. N.H. Gas & 

Elec. Co., 86 N.H. 16, 25 (1932) (discussing the statutory canon of construction of 

ejusdem generis — the last item of a list is restricted by the specific class of items that 

precede it).  As the SEC correctly noted in its order denying rehearing “this provision in 

Site 301.17 is merely one part of the rule addressing conditions in a to-be-issued 
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certificate, as opposed to conditions of a certificate that will not be issued.” Rehearing 

Order at 21. It is illogical and contrary to the principles of statutory interpretation to read 

the rule as requiring the SEC to consider or craft its own mitigating conditions for the 

purpose of satisfying an applicant’s evidentiary burden of proof.  

Finally, it is important to note that the Subcommittee did not determine that the 

proposed site and facility will unduly interfere with the orderly development of the 

region. Rather, the Subcommittee found the Applicant did not provide sufficient evidence 

to prove by a preponderance of the evidence that the proposed facility would not unduly 

interfere with the orderly development of the region. Without sufficient evidence to 

determine whether the proposed project would unduly interfere, it was impossible for the 

Subcommittee meaningfully to have considered conditions of approval. If one lacks 

evidence to understand an anticipated impact or interference, one cannot approve a 

condition designed to mitigate that undue interference. 

Finally, The SEC employs the same sort of judicial economy that this Court and 

other decision-makers employ when rendering decisions that address only the most 

dispositive issues. The Subcommittee was under no legal obligation to consider all 

proposed conditions when finding the Applicant failed to sustain its burden to satisfy the 

orderly development standard.  Many of the proposed conditions had no bearing on 

orderly development (for example, the protection of endangered species, wetlands and 

historic resources).  It was entirely reasonable and lawful for the Subcommittee to end 

deliberations because it would otherwise have to address conditions that would never be 

used.5 Again, Applicant’s argument, at its core, is based on its incorrect assumption that a 

certificate of site and facility must be issued. 

 

 

                                                           
5 Even though the Subcommittee was not legally required to consider and make factual findings on conditions 
proposed by the Applicant or which the Subcommittee itself created to fill in gaps for the Applicant, the 
Subcommittee did in fact consider conditions. It actually did so quite frequently — while presiding over the 70 days 
of hearings, during deliberations, and in its Order.  The SEC was aware of all of the proposed conditions, and the 
SEC still determined that the Applicant failed to meet its burden of proof. 
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3. Comments of Individual Members of the Subcommittee Made During 

Deliberation are Irrelevant  

RSA 541-A:35 requires that the decision of the SEC be supported by findings of 

material facts and legal conclusions.  The statements by individual Subcommittee 

members during deliberations are not the “findings of material facts and legal 

conclusions,” and therefore are insufficient to overcome the decision. Only the collective 

written statement of the Subcommittee, i.e., an order, amounts to the “findings of material 

facts and legal conclusions.”  See, e.g., Motorsports Holdings, LLC v. Town of Tamworth, 

160 N.H. 95, 102-08 (2010) (rejecting argument that the record should be combed to 

determine which aspects of a project were deficient, and instead remanding for the board 

to issue a decision explaining their vote). 

Moreover, arguments relying on deliberative comments to overturn an 

administrative tribunal’s decision are routinely rejected in this and other jurisdictions and 

thus do not present a substantial question of law for the Court to review.  See, e.g., 

Daniels v. Town of Londonderry, 157 N.H. 519, 523-25 (2008) (holding that 

objectionable statements made by certain zoning board members during deliberations 

simply expressed “a general concern, rather than a final determination”); S.S. Baker’s 

Realty Company, LLC v. Town of Winchester, 2014 WL 11646612 at *2 (March 19, 

2014) (rejecting argument that the opinions of planning board members expressed during 

deliberations were adequate to overturn decision because “the planning board’s written 

record, coupled with its denial letter, apprised the petitioner of the board’s reasons for 

denial and enabled review on appeal”); see also PLMRS Narrowband Corp. v. F.C.C., 

182 F.3d 995, 1001 (D.C. Cir. 1999) (quotation and brackets omitted) (“Rendered at the 

conclusion of all the agency’s processes and deliberations, they represent the agency’s 

final considered judgment upon matters of policy the [legislature] has entrusted to it.”  Id.  

For these reasons, “where an agency has issued a formal opinion or a written statement of 

its reasons for acting, transcripts of agency deliberations at . . . meetings should not 

routinely be used to impeach that written opinion.”  Id.   
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Perhaps most important, allowing parties to purpose individual comments made 

during deliberations towards overturning a decision will have a chilling effect and 

severely stifle public deliberation. 

 

C. The Subcommittee did not Apply the Phrase “Unduly Interfere with the 

Orderly Development of the Region” in a Vague Manner  

The Applicant also argues the Subcommittee incorrectly applied the term “region” 

during its review of whether there would be undue interference with the orderly 

development of the region.  In making this argument, the Applicant argues that the 

Subcommittee used “standards and criteria that are vague and moving targets.” Notice at 

49.  That argument lacks any factual or legal basis to support the acceptance of this 

appeal. 

As an initial matter, the Applicant incorrectly attempts to frame the issue of how 

to define “region” as a question of law.  Id.  at 50. This should be rejected.  The statute 

and administrative rules provide sufficient guidance for the SEC to consider the potential 

“regional” impacts of a project.  RSA 162-H:16, IV(b) requires the SEC to find that the 

site and facility will not “unduly interfere with the orderly development of the region 

with due consideration having been given to the views of municipal and regional 

planning commissions and municipal governing bodies.”  The plain language of this 

statute makes it clear that the review of orderly development on the “region” includes 

impacts to municipalities as well as larger geographic areas such as the territories of 

regional planning commissions.  

Site 301.09 further directs the SEC to focus on various regions for specific 

considerations.  For example, the SEC is required to consider impacts to land use in the 

region by reviewing the prevailing land uses in each of the “affected communities.”  N.H. 

Admin. Rules, Site 301.09(a)(1).6  The SEC is required to consider various impacts to the 

                                                           
6 “Affected communities” is a defined term that includes host communities, as well as communities abutting host 
communities and other communities “expected to be affected.” N.H. Admin. Rules, Site 102.07. For this proposed 
project, the affected communities included the 32 host communities, plus all abutting communities (another 50 or 
more municipalities in New Hampshire and Vermont), and all other communities expected to be affected (this 
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economy of the region by reviewing the effects on affected communities, host 

communities, regional communities and state-wide impacts depending on the economic 

activity. Id. 301.09(b).  The SEC is required to consider impacts to employment in the 

region by looking at local jobs expected to be created, as well as by reviewing all jobs 

created (regardless of the location). Id.  301.09(c). 

The plain language in the administrative rules is clear; the definition of “region” 

varies depending on the particular impact and project being reviewed.  This Court has 

stated that it will “interpret legislative intent from the statute as written and will not 

consider what the legislature might have said or add language that the legislature did not 

see fit to include.”  See Appeal of Local Gov’t Ctr., 165 at 804.  It will also “construe all 

parts of a statute together to effectuate its overall purpose and avoid an absurd or unjust 

result.”  Id.  “Moreover, we do not consider words and phrases in isolation, but rather 

within the context of the statute as a whole.” Id.  “This enables us to better discern the 

legislature’s intent and to interpret statutory language in light of the policy or purpose 

sought to be advanced by the statutory scheme.” Id. 

The plain language of the statute demonstrates that the SEC is required to review 

the term “region” on both a macro and micro level.  The Applicant should have been 

aware that the SEC has the discretion to apply the term “region” in this manner. For 

example, in its decision on the Portland Natural Gas Transmission System (“Portland 

Natural Gas”) application to site a 100-mile underground pipeline, the SEC found that, in 

two short sections, the proposed project would unduly interfere with the orderly 

development of the region. Decision, SEC Docket No. 1996-01 & 1996-03, at 16-18 

(7/16/97).7  First, in the Town of Shelburne, the SEC did not approve the Portland 

Natural Gas’s preferred route on a section of pipeline that would add 5.7 miles of new 

                                                                                                                                                                                           
primarily reached municipalities whose biggest impact would be aesthetic, which is an issue the Subcommittee did 
not reach). This large swath of New Hampshire, comprised of the “affected communities”, is the region the 
Subcommittee considered to varying degrees depending on the different issues, pursuant to the plain language of the 
statute and the rules. 
7 A copy of this decision is available at https://www.nhsec.nh.gov/projects/1996/documents/071697_decision.pdf. 
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right-of-way on the north side of the Androscoggin River. Id. at 13.8 Second, the SEC did 

not approve Portland Natural Gas’s preferred route on the southern section through the 

Town of Newton. Id. at 18.9 Nothing in the current law changes the SEC’s mandate to 

consider impacts at both the macro and micro levels. 

Importantly, as part of its considerations, the Subcommittee noted that 30 of 32 

host municipalities expressed the opinion that the proposed project would unduly 

interfere with the orderly development of the region, with 22 of those municipalities 

having intervened and presented evidence and cogent arguments.  Order at 276.  The 

“due consideration” that the Subcommittee gave the municipalities is sufficient, alone, to 

uphold the SEC decision. 

In the end, the Applicant’s arguments about the Subcommittee’s alleged failure to 

properly apply the phrase “unduly interfere with the orderly development of the region” 

amount to the Applicant’s disagreement with the Subcommittee’s factual findings rather 

than to any questions of law about the meaning of any parts of that phrase.  This case 

presents no substantial question of law with respect to what constitutes the region for any 

given SEC application or for this application in particular.   

 

D. The Subcommittee did not Create Ad Hoc Requirements  

Throughout its critique of the Subcommittee’s deliberations, the Applicant 

references isolated statements made during deliberations and treats them as imposing ad 

hoc legal requirements. The Applicant attempts to portray concerns raised during 

deliberations as the imposition of new ad hoc standards.  As set forth below, the 

acceptance of this appeal based on those arguments is unnecessary. 

 

                                                           
8 In particular, the SEC found that the preferred route would impact the aesthetic value of “one of the most pristine 
panoramic views (over Reflection Pond) located in the North Country,” have a large impact on tourism, 
unreasonably and permanently impact the natural environment, and impact orderly development and land use of the 
area. Id. at 16. 
9 In particular, the SEC found a short section of pipeline failed on a single standard, undue interference with the 
orderly development of the region, because of the Town’s plans to build a library on a single parcel. Id. at 17–18. 
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1. The Subcommittee did not Create Ad Hoc Requirements Regarding 

Construction 

The Applicant incorrectly argues that the Subcommittee “assigned a new burden 

of proof not present in the rules” regarding construction.  Notice at 83. Site 301.15(a) 

requires the Subcommittee to “consider . . . [t]he extent to which the siting, construction, 

and operation of the proposed facility will affect land use, employment, and the economy 

of the region” (emphasis added).  It should not have surprised Applicant that the 

Subcommittee considered evidence regarding construction when it deliberated on orderly 

development.  The Subcommittee found the Applicant failed to produce a significant 

volume of missing or incomplete information concerning construction plans and the 

likely impact of construction on the region.  See Order at 113-120.   

Mr. Varney’s report on the effect on prevailing land uses of the affected 

communities similarly did not address the impacts of construction, especially in 

Pittsburg, Stewartstown, and Clarksville.  The Subcommittee concluded that the 

Applicant failed to meet its burden of proof to demonstrate impacts of construction 

because Mr. Varney did not analyze construction impacts beyond stating that the 

proposed transmission line would be consistent with prevailing land uses because this 

area is “sparsely populated.”  Order at 281-82.   

The Subcommittee is required in accordance with Site 301.15(a), to consider the effects 

of construction on the orderly development of the region. The SEC’s determination that 

the Applicant failed to supply sufficient evidence to establish that the proposed project’s 

construction would not unduly interfere with orderly development was not based on a 

new burden of proof. This is another attempt by the Applicant to spin its own 

shortcomings into a legal question, this time, claiming the Subcommittee created a new 

standard. 
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2. The Subcommittee did not Create Ad Hoc Requirements for Site 

301.09 

The Applicant also argues that the Subcommittee unlawfully imposed separate 

burdens of proof for all of the impacts set forth in Site 301.09.  More specifically, the 

Applicant argues that they were required to provide only an “estimate of the effects” on 

the orderly development of the region relative to land use, the economy and employment.  

Notice at 55.  The fact that the Subcommittee concluded that the Applicant did not to 

meet its burden of proof did not constitute a new ad hoc requirement.  Rather, although 

the Applicant provided “estimates” of impacts regarding each category, the 

Subcommittee found the proffered evidence submitted by several of the witnesses to be 

not credible.  See Order at 275 (land use); 294 (property values); and 225 (tourism).  By 

finding that the evidence offered by the Applicant on issues relative to land use, property 

value and tourism was not credible, the Subcommittee was well within its right to make 

an ultimate determination that the Applicant failed to satisfy its overall burden.   The 

decision was not an ad-hoc or otherwise unjust or unreasonable action.  

 

E. The Subcommittee Considered Purported Benefits of the Proposed Project 

The Applicant also argues that the Subcommittee failed to adequately consider 

purported benefits of the proposed project.  However, a review of the Decisions 

demonstrates that this argument is without basis and that the Subcommittee did, in fact, 

consider the purported positive benefits of the project with respect to the regional 

economy, employment, and real estate taxes.10 

                                                           
10 For example, with respect to jobs, the Subcommittee found that “even if jobs were provided to out-of-state 
employees, New Hampshire’s economy would benefit from induced and indirect jobs as a result of construction 
activities . . . . it appears that more jobs would be created as compared to the jobs that would be lost.” Order at 127. 
The Subcommittee then concluded “the Project is likely to create a significant number of jobs during construction.” 
Id. at 128. With respect to energy savings, the Subcommittee found that “[t]estimony and evidence presented 
indicate that there would be some savings from the energy market associated with construction and operation of the 
Project …” Id. at 160. The Subcommittee concluded “[w]e agree that the Project would have a small, but, positive 
impact on the economy although a much less significant impact than that predicted by the Applicant.” Id. at 161. 
With respect to property taxes, the Subcommittee found that “the Project, if constructed as proposed, would likely 
have a positive effect because of the substantial real estate taxes it would pay to the affected communities.” Id. at 
162. 
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Given these findings, the Applicant’s claim that the Subcommittee did not 

consider benefits also presents no substantial question of law. 

 

CONCLUSION 

 This appeal amounts to nothing more than the unfounded complaints of an 

applicant displeased that its strategy miscalculated the evidence sufficient to prove that 

the project will not unduly interfere with the orderly development of the region. 

 This Court has recently had occasion to opine about the deference to be accorded 

the SEC with respect to the SEC’s weighing of the evidence. “The legislature has 

delegated broad authority to the [SEC] to consider the ‘potential significant impacts and 

benefits’ of a project, and to make findings on various objectives before ultimately 

determining whether to grant an application.” Antrim II, 186 A.3d at 887 (citing RSA 

162-H:16, IV).  

 The Subcommittee’s findings are supported by competent evidence in the record 

and the Applicant presents no substantial question of law because most questions raised 

in the appeal are actually questions of fact.  Furthermore, where a legal question is raised, 

the appeal is meritless because the plain and unambiguous nature of the applicable law 

provides no support for the Applicant’s assertions. 
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