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PROCEEDI NGS
CHAI RVAN HONI GBERG:  Good
af t ernoon, everyone. W have a new w tness

panel to hear fromtoday. But before we do

that, | understand, M. Pappas, you need to say
sonet hi ng.

MR. PAPPAS. | do. Thank you,
M. Chairman. | have an issue regarding a new

exhi bit that was just received over the
weekend. On Saturday evening, the Applicants
upl oaded to the ShareFile site Exhibit 124A,
and it has 104 files in total as part of the
exhibit, and late this norning they upl oaded an
additional file for this exhibit. There sinply
is not sufficient tinme for counsel, and
certainly this panel, to carefully review and
be prepared to di scuss these 105 new fil es.

And within the new docunent is a 92-page report
with tables on a new survey on bats, and the
report is dated Septenber 22, 2017, by

Nor mandeau & Associ ates. And that al so was
just received as part of these docunents.

Ot her docunents within this exhibit that were

upl oaded Saturday ni ght include e-mails
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starting as early as January of this year, nmany
of them during the summer, June, July, August.
And there are al so the new Avoi dance and

M ni m zati on Measures that were recently filed
by the Applicant.

And | have di scussed this wth
the Applicant earlier today when this cane to
light, at | east when | | earned about this.

And what our request is, is as follows: That
Counsel for the Public and any intervenors,
since we can't effectively review and address
all these new docunents for today, we request
the right to review themas tine permts and
to file any response we think appropriate in
response to them after we have a chance to
review them And if we deemit necessary, we
serve the right to request that Nornmandeau &
Associ ates cone back and be questi oned on
them W don't know right now whether that's
appropri ate because we haven't had a chance
to reviewthemin detail. But certainly we
the right to review them file something in
response as we deem appropriate, and if we

think it's necessary, nake the request to
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recall, and you can take it up at that tine.

CHAI RMVAN HONI GBERG M. \al ker,
M . Bi sbee.

MR. BI SBEE: Thank you, M.
Chairman. It doesn't call for nuch of a
response because, as | understand it, Counsel
for the Public is saying after they have the
opportunity to fully review these docunents,
they will nake what ever request they make, and
at that point we can respond to those requests.

| would sinply add that this
Is in the ordinary course of working through
permts with the other agencies, and we
wanted to be sure that we had things updated.
So that's what we're doing. But | understand
M. Pappas's request.

CHAI RVAN HONI GBERG.  Yes, M.
Pappas.

MR. PAPPAS. Actually, the first
part of the request is that we be allowed to
file a response after we review them The
second part of the request is to reserve the
right to ask in the future to recall the

W t nesses.
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CHAI RMVAN HONI GBERG M . Bi sbee.

MR. BISBEE: |'m not clear what
the "right to respond” is that he's requesting.
If he hasn't seen the docunents yet, he doesn't
know whet her he needs to do anything. So |
woul d think that whatever needs to be done,
they will make a request for that when the tine
cones.

CHAI RVAN HONI GBERG  Yeah, M.
Pappas, it seens unlikely that if there's
sonething in there that you need to address
that you couldn't cone up wth a docunent that
would say | need X or | need Y. | assune that
whenever it cones in, you wll probably have
alerted the Applicant as to what it is you're
goi ng to be doing, and so there would be sone

attenpt to tal k about that in advance anyway.

It also seens likely that, in terns of
accepting a filing, we wll always accept a
filing. What relief is requested in it, |

can't specul ate.
Does anyone el se want to say
anyt hi ng about the docunents that M. Pappas

described? | see Ms. Manzelli and | see M.
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Wiitley. | saw Ms. Manzelli first.

MS. MANZELLI: Thank you, M.
Chair. | wanted to clarify that other
intervenors -- or let ne just say it this way:
The Forest Society would also |like to reserve
the right, if needed, to seek recall of
W t nesses.

CHAI RVAN HONI GBERG  Yeah, |
t hink M. Pappas's request was broad enough to
i nclude the intervenors, but | understand why
you said what you said.

M. Witley.

MR. VH TLEY: M only questi on,
M. Chair, was there was sone nention of a tine
frame to review these materials and then to
make such requests, and |I'mjust |ooking for a
little nmore clarity on when the deadline to do
t hat nay be.

CHAI RVAN HONI GBERG  Yeah, |
don't know who nentioned tine frane. | don't
remenber that word being uttered by M. Pappas,
al t hough maybe he di d.

MR. PAPPAS. | just said "as

time permtted.” | didn't set a deadline
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because it's 105 docunents and we don't know.
CHAl RVAN HONI GBERG  As qui ckly
as you can get your arns around what it is
you're | ooking at, it makes sense to act, |
nmean, even if it is to say this is so
overwhelmng, it's going to take us nont hs,
which I'msure M. Bisbee will have a response
to. But as quickly as you can get your arns
around what it is you' re | ooking at and say
what you need to say.
M. Witley, | assune you
agree with that.
MR V\H TLEY: No, that's fine.
That gives ne a little bit of direction. Thank
you, M. Chair.
CHAI RVAN HONI GBERG: Anyone
el se?
[ No verbal response]
CHAl RVAN HONI GBERG Al l right.
Woul d you pl ease swear the w tnesses in.
( WHEREUPQN, JEFF PARSONS, M CHAEL
LEW SM TH, M CHAEL ANMARAL, SCOTT
REYNCLDS were duly sworn and cauti oned
by the Court Reporter.)
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[PARSONS|LEW-SMITHAMARAL|REYNOLDS]
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CHAl RVAN HONI GBERG  Ms. Connor.

MS. CONNOR: Thank you. One
procedural matter before we proceed, and that
has to do with scheduling. M. Parsons teaches
on Tuesdays. H s area has been described to ne
as "feathers and fur.” To the extent we get to
i ndi viduals in the audi ence and they have an
opportunity to question today, perhaps they
could zero in on him W can al so nake him
avai l able first thing Wednesday. | apol ogi ze
that he's not avail abl e on Tuesday.

CHAI RVAN HONI GBERG  Under st ood.
Ever ybody heard Ms. Connor on that? Let us
know when you have a chance if you have
specific questions for M. Parsons or would be
appropriate for M. Parsons.

M5. CONNOR:  Thank you.

DI RECT EXAM NATI ON
BY MS. CONNOR:
Q Gent|l eman, would you pl ease individually

i ntroduce yourself to the panel, identify who
you work for, and provide a brief description
of your involvenent in this case -- in other

words, the areas that you wll be covering.
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(Lew-Smth) My nane is Mchael LewSmth. |
can take general questions. Kind of project
manager. |I'mw th Arrowwod Environnental.
And |1'Il be discussing rare plants, vernal

pools, reptiles and anphi bi ans, and freshwat er

nussel s.
(Parsons) |I'mJeff Parsons. |I'mwth Arrowwod
Environnental as well, and I'l|l be addressing

mammal s, except bats, insects and birds.
(Amaral) My name is Mchael Anmaral. |[|'m an
instructor for American Public University, but
I was subcontracted by Arrowwod to reviewthe
Karner blue butterfly portion of this project
in the right-of-way in Concord and Penbr oke,
New Hanpshire.

(Reynol ds) My nane's Scott Reynolds. | work
for North East Ecol ogical Services. And | was
subcontracted by Arrowwod, and ny field of
focus is bats.

Geat. GCentlenen, am|l correct that you

filed testinony in this matter on

Decenber 30th, 2016, and that's been marked

as Counsel for the Public Exhibit 1367

(Lew-Smth) That's correct.
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And do you have that testinony in front of
you?

(Lew Sm th) Yes.

Attached to that prefiled testinbny was a
report with various appendi ces al so dated
Decenber 30th, 2016, which was Exhibit E to
that sane Exhibit 136. Do you have that
report in front of you?

(Lew Sm th) Yes.

Finally, on April 17th, 2017, you filed

suppl enental prefiled testinony, which we

mar ked as Counsel for the Public Exhibit 137.
Do you have that in front of you?

(Lew Smth) Yes.

Geat. Do you need to make any corrections
to your report or your prefiled testinony?
(Lew Sm th) No.

In preparation -- do you adopt that testinony
as of the date of filing?

(LewSmth) Yes, we do.

I n your preparations for today, have you al so
revi ewed Normandeau & Associ ates

suppl enental prefiled testinony?

(Lew Smth) Yes, we have.
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[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

And have you reviewed pertinent sections of
the testinony that they gave to this panel ?
(Lew-Smth) Yes, we have.

Have you reviewed their August 2017 Avoi dance
and M nim zati on Measures, which hereinafter
we'll call "AMVE"?

(Lew Smth) Yes, we have.

And did you al so review anendnents to those
AMME whi ch we received this past Saturday?
(Lew-Smth) Yes, we have.

And M. Reynolds, with respect to bats, have
you revi ewed Nor mandeau's Septenber 27th,
2017 Bat Survey which we received yest erday,

on Sunday?

(Reynol ds) Wthin those tinme constraints, yes.

Under st ood.

Duri ng your testinony today, are you
prepared to address this new information and
the analysis set forth in the materials |
just referenced?

(Lew-Smth) Yes, we are.
Geat. | want to begin with bats, which
understand is going to be directed to M.

Reynolds. 1'd like to first pull up Counsel

13
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[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

for the Public Exhibit 336.

M5. CONNOCR: Can we zoomin on
the small -footed bat, which is sort of the
m ddl e, top category? Perfect. | don't even
need ny gl asses now.

BY MS. CONNOR:

Q M. Reynol ds, do you recogni ze this AVMW?

A (Reynol ds) Yes, | do.

Q And this reflected what was bei ng presented
by Nor mandeau back at the tine they testified
in June of 2017 as to what was bei ng proposed
wth regard to the snmall-footed bat?

A (Reynol ds) Correct.

Q And in particular, | want to draw your
attention to the fact that it appears there
was a seasonal construction restriction?

A (Reynol ds) Yes.

Q And what was that?

A (Reynol ds) To avoid any suitable roost habitat
fromJdune 1 to July 30th.

Q Am | correct there is also a blasting
restriction?

A. (Reynol ds) Correct.

Q And what was that?

14
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A (Reynol ds) To avoid blasting from Cctober 15 to
April 15.

Q I would like to now pull the AMMs that we
recei ved on Saturday, which is part of
Appl i cant Exhi bit 124A

M5. CONNOR: Can we go to Page
APP85735, and can we al so just sort of zoom
into the smal | -footed bat because that's what |
want to tal k about. Perfect.

BY Ms. CONNOR:

Q M. Reynolds, is that up on your screen as
wel | ?

A (Reynol ds) Yes, it is.

Q Now, bearing in mnd the AMVs that we | ooked
at that were being recommended in June of
2017, we now have new AMMs that were proposed
i n Novenber of 2017. Can you speak to the
di fferences?

A (Reynol ds) They renoved the tine-of-year
restrictions for both the sumer and w nter
constructi on worKk.

Q And with regard to bl asti ng?

A (Reynol ds) There's no reference to any bl asting

limtations on the current AVM
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So would it be fair to say that the current
AMME provide | ess protection for the
smal | -f ooted bat than the earlier ones?
(Reynol ds) Less clarification, |less -- yes.
Yeah, it's nmuch nore vague.

Wth reference to the current AMVE, did they
adequat ely provide, in your opinion,
protection for the small-footed bat?
(Reynol ds) No, they did not.

Can you explain why not?

(Reynolds) In Dr. Barnunis testinony in June,
they were going to work on two aspects of it:
One was clarifying what is consi dered known
habi tat and known | ocati ons, and the other was
clarifying how they were going to do protection
primarily in the context of blasting and what
limtations that would be given, both
tenporally and how to adequately identify a
site as being occupied or non-occupied. And
this just sort of leaves it as we're going to
talk to New Hanpshire Fish & Gane as it gets
closer to figure out what we'll do. So it
actually takes out a ot of detail and just

| eaves it to sone docunent to be determ ned
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| ater.

M5. CONNOR: Can we go to the
| ong- eared bat, which is on the page prior
sorry, APP85734, at the very botton? And if
you could bl ow that up, that would be great.

BY MS. CONNOR:

Q M. Reynol ds, do you see the reference to the
Nort hern | ong-eared bat?

(Reynol ds) This is for the new AMM

Correct.

(Reynol ds) Correct.

o >» O >

Can you address the adequacy of these AMVs
with regard to the | ong-eared bat?
A (Reynol ds) They naintain the tine-of-year
restrictions that were in the previous edition,
but they did not address both concerns | raised
in ny supplenental testinony and Dr. Barnum
raised in her testinony in June about what
woul d be considered "known." At that tine --
give nme a second to | ook at ny notes.

She stated in her testinony that "known"
woul d be expanded to include sites that were
positive for the presence of Northern

| ong-eared bats; acoustically, sites that
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were -- the | anguage she used was "where
we're not sure whether they're there or not,"
which in the | anguage of the U S. Fish and
Wldlife Service would be "cannot rule out,"”
and those distinctions were not nmade in this
docunent .

MS. CONNOR:  And for purposes of
the record, we'll reference that that testinony
fromDr. Barnumwas on Day 16 in the PM Session
at Page 37.

BY Ms. CONNOR:

Q So, Dr. Barnumat that tinme, in response to
ny questions, indicated that these AMVs
shoul d be anmended so that "known" i ncl uded
| ocations that were inconclusive, and that in
fact has not been done, has it?

A. (Reynol ds) No, it has not.

Q Is that inmportant to include in the AMW?

A (Reynol ds) G ven what | perceive as
I nadequaci es in the pre-construction acoustics,
yeah, | think we need to be very clear what are
bei ng consi dered known or potentially present
sites.

Q In that regard, how many sites were | ocated
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in the original acoustic survey, in terns of
known | ocati ons?

(Reynolds) If known is taken as confirned, then
there's one location, Deerfield. |If known is
consi dered to be where they may or nay not
present, or where there are no data, then that
puts it at a mninumof, | believe, over 24

| ocati ons.

Ckay. How long is acoustic survey data for
bats useful ?

(Reynol ds) According to the U S. Fish &
WIldlife guidelines, which were what were
referenced for this project, they' re useful for
a mninmmof two years. They're consi dered
useful as al ong as not hi ng has substantially
changed, or with prior consultation with the
US Fish &WIldlife Service. In the context
of maj or habitat change, Wite-Nose Syndrone,
other features that are altering the abundance
of bats in the | andscape, probably conservative
to say two to three years.

So with regard to the Nornmandeau 2015 Bat
Survey, then, if construction doesn't occur

by the spring, is that bat data still
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[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

adequat e, useful ?
(Reynolds) It's useful, but it's reaching the
end of its life span.
Ckay. | nentioned when | introduced the
panel that we received a 2017 Nor nandeau Bat
Survey, and that is part of Applicant
Exhi bit 124A. Hmm .. Well, that copy of the
exhi bit bears a date of Cctober 30th. The
copy | received over the weekend I w ||
represent had a date of Septenber 22nd. Have
you had a chance briefly to review this? You
menti oned that?
(Reynol ds)l only reviewed the Septenber
version, so | don't know what changed in the
Cct ober ver si on.

M5. CONNOR: May | ask the
Appl i cant why there's a different date on this
than the one that was produced over the
weekend? | think they're the sane exhibit,
just wwth a different cover page.

CHAI RVAN HONI GBERG | think
they're trying to figure that out right now.

M5. CONNOR:  Ckay.

MR. BISBEE: This report is in

20
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the material that you received on Saturday,
Doreen, so you have it. The second one, the
subsequent one that is on the screen now, had a
few minor tweaks to it. | don't know that you
need the detail on that right now But it was
not a major change to that report.

MS. WEATHERSBY: Could | just
ask if this material has been submtted to the
Commi ttee?

CHAI RVAN HONI GBERG M . Bi sbee,
do you know if it's been submtted to the
Comm ttee?

MR BISBEE: It's part of our
exhi bits, so yes.

M5. CONNOR: | believe they were
upl oaded Sat urday ni ght.

CHAI RVAN HONI GBERG  Peopl e do
under stand, don't they, that the Commttee
menbers don't have access to the ShareFil e;
right? Apparently not. | nean, typically
that's not uncommon in PUC proceedi ngs or SEC
proceedi ngs. The parties exchange all ki nds of
things, mark them and they only present them

to the Commttee when they need to be presented
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to the Commttee. So you all know nore about
t hese than we do.

So why are there two versions
of this, M. Bisbee?

MR. BI SBEE: There was one
submtted in Septenber. And |I'm being rem nded
by Ms. Carbonneau that in discussions wth Fish
& Gane, they raised an issue or two that we
addressed in the revised version in Cctober,
bot h of which were submtted Saturday night.

So, either way, we understand that Counsel for
the Public only got them over the weekend.

MS. CONNOR: For the record, |
recei ved the Septenber 22nd one in response to

ny request to Attorney Bi sbee Saturday norning

at 6:30 a.m | have not ever received --
Sunday. |'ve not ever seen this COctober 30th
one.

CHAI RMVAN HONI GBERG I
under stand, Ms. Connor.

M5. CONNOR:  Ckay.

CHAI RVAN HONI GBERG I f you have
a request --

MR, ASLIN. Just a clarifying
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question, Dana. You said both versions are in
the 124A version? |s the Septenber -- do you
know what the APP nunber is on the Septenber
version so we can put that one up for now since
that's what Scott's revi ewed?

MR. BI SBEE: Maybe qui ckly,
maybe not.

CHAI RMAN HONI GBBERG W' re goi ng
to take a ten-mnute break and | et counsel
confer with each other and figure out what
needs to be done to snooth this out.

MS. CONNOR:  Thank you.

(Recess was taken at 1:32 p. m
and the hearing resuned at 1:40 p.m.)

CHAI RVAN HONI GBERG Ms. Connor.

M5. CONNOR:  Thank you.

We have up on the screen as an
exhi bit Bates Stanp APP85886, the
Sept enber 22, 2017 version that Dr. Reynol ds

and | reviewed this weekend.

BY Ms. CONNOR:

Do you recogni ze that document?
(Reynol ds) Yes, | do.

Can you tell the panel, who have not had an
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opportunity yet to review this docunent, what
it is?

A. (Reynol ds) Again with the caveat that |'ve had
about less than 30 mnutes to look at it
nyself, it appears to be a follow up study that
was conducted by Nornmandeau in the sumer of
2017, and | think in their | anguage, to "survey
I naccessi ble | ocations” or "survey | ocations
that had failures fromthat initial survey."
It involved 38 locations that | believe were
sanpled using the sane U S. Fish & Wildlife
guidelines. Again, it's all acoustic
nonitoring. And the results of the survey, in
short, were that they docunmented 20 | ocati ons
with potential Northern |ong-eared bats, 27
wi th potential Indiana nyotis. And they also
had -- the nost abundant docunentation was for
little brown nyotis, and they al so docunent ed
Eastern smal | -footed nyotis.

Q I*"mgoing to stop you right there. Have you
covered all of the bats that they found?

A (Reynol ds) No. | nean, they docunented other
bats that are state threatened. But in terns

of we've been focusing primarily on the nyotis
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bats, so those were the four nyotis species
that were highlighted in the report.

Am | correct that the Indiana bat is

sonet hing that was not |ocated in their 2015
survey?

(Reynol ds) It was not | ooked for in the 2015
survey by the filter that was used because it's
not considered to be resident in the state of
New Hanpshire.

What is an |Indiana bat?

(Reynolds) It is a congener of the other
groups. It's a species simlar to little brown
nyotis and the Northern | ong-eared nyotis. It
Is found generally south of us and west of us.
What is the protection |level afforded to an

| ndi ana bat ?

(Reynolds) It is a federally endangered

speci es.

Do the current AMME address any protection

for this federally endangered species, the

| ndi ana bat ?

(Reynol ds) No, they do not.

What protection is required for a federally

endanger ed bat ?
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A (Reynol ds) In general, they follow the acoustic
noni toring protocol that was devel oped actual ly
for this species. It's just been adapted for
the northern nyotis. Once they have been
determ ned to be present, then there's a whole
bunch of different avenues that a devel oper or
any party can undergo. But it usually involves
consultation with the U S. Fish & Wildlife
Service, a Section 7 consultation. It can
i nvol ve a habitat conservation plan, it can
i nvol ve incidental take permt. [It's not ny
field of expertise, but there's several
renedi es.

Q In terns of the greatly expanded nunber of
| ocati ons at which we now have docunentati on

from Nor mandeau of either Northern | ong-eared

bats, Indiana bats -- and what was | ast one?
A (Reynol ds) The Eastern snull -footed.
Q -- Eastern small -footed, what needs to happen

next in order to protect them beyond know ng
that they are at these locations, or
potentially at these |ocations?

A. (Reynolds) Well, to clarify, the results | gave

were the automated results fromtheir
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classifier. Like the 2015 report, Nornmandeau
did a manual vetting of all calls that were
identified as "potential calls of interest.™

So, initially in 2015, that was just the

| ong-eared bat and the snall-footed. And I
presune for 2017 they also vetted manually for
the I ndiana nyotis. So their final

determ nation was a nuch small er group of that.
They renoved all but one of those sites for the
Northern. So they elimnated 19 of those 20

t hrough manual vetting; 11 of those were

consi dered ambi guous. My version of the report
from Septenber 27th [sic] stated only 9 of
those were anbiguous. But if you | ook at Tabl e
3 of the report, there were actually 11 sites

t hat either "cannot be ruled out"” or are
"unable to identify,"” which by the U S. Fish &
Wldlife criteria equals "presence.” So there
shoul d have been 11 anbi guous sites for the

I ndi ana bat; 23 of those -- 27 sites were
identified as "anbiguous.” And | don't believe
t hey broke down the little brown or the Eastern
smal | -footed any nore than that. So it wasn't

t he whol e 20 and 27 according to the manual
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analysis. It went down to -- again, this
revol ves around what is the definition of
"known." If the definition of "known" is
consistent with the U S. Fish & WIildlife, then
it would be 12 |l ocations for the Northern

| ong-eared and 23 | ocations for the I ndi ana
nyoti s.

Q And have you been able to determ ne how nany
| ocations, how many towns this now inplicates
al ong the corridor in which the AMAs [ sic]
woul d apply with regard to these two speci es?

A (Reynolds) It would be 10 towns for the
Nort hern | ong-eared and 12 towns for the
I ndi ana nyoti s.

Q | also want to briefly bring up another part
of the filing fromthis weekend in Exhibit
124A, an Cctober 19, 2017 letter fromthe
United States Departnent of Interior. Oh,
sorry. APP85584.

Dr. Reynol ds, have you had an
opportunity to briefly ook at this exhibit?

A (Reynol ds) Yes, | have.

Q Am | correct --

MS. CONNOR:  Actually, can we go

{ SEC 2015- 06} [ Day 56 AFTERNOON Session ONLY]{11-06-17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

29

to the last two pages, which is the literature
cited, Pages 28 and 297

BY Ms. CONNOR:

Q Have you reviewed sort of what | would cal
t he "appendi x," the literature cited pages?

A (Reynol ds) Yes.

Q And am | correct that in terns of the filing
to the Interior, what has been presented is
t he Nor mandeau 2015 survey, but not the
Nor mandeau 2017 survey?

A. (Reynol ds) Correct.

Q And so any opinions that were reached in this
exhibit with regard to the bats didn't have
the benefit of the nbst recent bat survey.

A (Reynol ds) The two sections that are item zed
i n the opinion on Page 3-4, the Northern
| ong- eared bat, page 4 for the Indiana nyotis,
make no reference to -- they nmake reference to
t he 2015 data, sone 2013 data that | don't have
access to or have never seen, but then no
reference to the 2017 dat a.

Q Ckay. What inpact does the discovery of a
federally endangered | ndi ana bat have on the

federal review of this project?
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(Reynolds) | would believe it opens the door to
addi ti onal consultation and review.

Do the current AMMs from Novenber of this

year address the criticisns in your

suppl enental testinony with regard to
protection for bats if this project gets a
permt?

(Reynol ds) No, they do not.

Why not ?

(Reynol ds) Take it by species or --

Certainly.

(Reynolds) Al right. Start with the Northern
| ong-eared. In ny supplenental testinony I
suggested that there should be nore
clarification on what is, again, back to the

i ssue of "known," what would be qualified as
"known." There should al so be --

I*"mgoing to stop you right there. And in
terms of what's known, you're referencing the
fact that known woul d include actual known,
which is what we think of when we think of

t he word, but al so anypl ace where you have

i nconcl usi ve dat a?

(Reynolds) So, I've either witten or orally
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testified, and Dr. Barnum | think testified on
this as well, the issue is the acoustic
monitoring; it's got a high Ievel of error.

So, sone of the data can be confidently
assigned to species, and that's what Nor mandeau
did on their 2015 and 2017 reports. And those
woul d be cl assically considered "known,"
docunent ed presence of that species. Then
there's a large section of calls that are

anmbi guous. And different biologists use
different terns. The term nology of the U S
Fish & Wldlife is "cannot rule out.” So if
you can't -- if the automated system says it's,
for exanple, an Indiana nyotis, and you can't
provi de evidence that it's not |Indiana nyotis,
you refer to it as "cannot rule out." And

Nor mandeau used that term nology. | think they
also in sone of the tables used "anbi guous"” as
a criteria -- or as a determnation. And they
also, in the 2017 report, said sonething |liKke,
I think, "poor quality, could not I.D." 1In ny
opi nion, all three of those would fall under
the U S. Fish & WIldlife description as "cannot

rule out” and therefore, by their guideline
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criteria, should be considered as "present,"”
whi ch woul d trigger another set of survey
efforts. Essentially, they should then go out
and either re-sanple acoustically, or nore
appropriately, actually do what's call ed
"m ssed net surveys,"” where you actually
capture the bats and have themin hand, and you
can tell species nuch easier when you're
actual |y hol di ng them

| forget what your original question
was. |Is that the answer to it?
Well, the question was whether or not the
current AMVE address your criticisns wth
regard to the protection for the bats. And
you started by speci es.
(Reynol ds) So that was to get to ny first
concern was we need to know what "known" neans,
or make sure we're all using the sane concept
of the term"known." So it should be all
t hose.

| believe | stated in ny suppl enent al
testinony, and Dr. Barnum stated it as well,
| think the time restrictions for that

species i s appropriate. So the tine-of-year
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restrictions for tree clearing are al so
appropri ate.

In ny suppl enental testinmony, | brought
up the issue of buffers. One issue we have
Wi th just acoustic nonitoring is that a | ot
of the U S. Fish & Wldlife protections are
based on the roost tree and proximty to
roost tree. But since there was no attenpt
to docunent roost trees, there's no attenpt
to create buffer zones around those roost
trees. So there's no potential -- or there's
no docunentation or attenpt to create buffer
zones around these acoustic capture sites
because they didn't consider -- they
consi dered the absence of roost trees to
forego the need to have buffer zones. But
t here's absence of roost trees because
there's no surveys to | ook for roost trees.
And even though in their actual wildlife
report they created guidelines for that, they
stated in their original wildlife report that
nost captures are within one and a half mles
of a roost tree, or three mles of a

hi bernaculum So there were geographic
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boundaries identified in the original
wildlife report, but they weren't

i ncorporated in any type of BMP or AMM  So |
woul d think the Northerns woul d need those.
And hol di ng asi de the whol e envi ronnent al

noni tor question, | think the AMM question --
AWMM needs to have nore detail on what is
consi dered a known | ocation, which is
identified by the presence, acoustic presence
of the bats, and that they woul d need to
identify what is a buffer around those

| ocati ons for inpact.

Q So, clarification unknown, buffer around
roost trees or long-eared bats, and then the
bl asti ng and constructi on seasonal
restrictions that used to be in the old AMVs,
woul d that at |east get you started in the
right direction?

A (Reynol ds) For the Northerns, the blasting
concern for the Northerns would also be in
relationship to the wi nter hibernaculum That
was never in the AMVE and probably shoul d be
i ncorporated. It was an issue brought up by

t he agenci es back in 2013, | believe, that any

{ SEC 2015- 06} [ Day 56 AFTERNOON Session ONLY]{11-06-17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

35

activities near the hibernacul um should be
protected. So it should be a buffer zone or
time-of -year restriction in the AMM ar ound
known hi bernacul um for the Northern | ong-eared
bat. There's three within three mles of the
Project site.

Q And t he seasonal restriction that you woul d
reconmend with regard to those three known
hi ber nacul um - -

A. (Reynolds) It's in their wildlife report. |
think it's |ike Cctober 15 through April 15.

Q Thank you. |Is there anything further that
you woul d li ke to say about the new report,
bearing in mnd you' ve had | ess than an hour
toreviewit?

A (Reynol ds) On the new report, no. There's
other AMM i ssues for the snmall-footed, if you
want to do that now or --

Q Yes, pl ease.

A (Reynol ds) So, for the snall-footed, as you
al ready highlighted, the tinme restrictions were
taken off the AMVs for that species because
they were not useful time restrictions. But in

t he absence of that, nothing was replaced. So,
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again, we need to clarify "known" for Eastern
smal | -footed. W need to put sonme type of
| anguage back in about blasting. There's no
mention of blasting, and that would be the
primary inpact on this species because they're
roosting habitat is rocky substrate, and where
they're going to be inpacted by this project is
nost |ikely through bl asting of tower stands,
or whatever they need to do where these rocky
materials are. And there needs to be sone type
of guidelines for how to sanple those bats
whi ch can occupy those sites year-round, and
when they can sanpl e, how they shoul d sanpl e,
and when they can clear a site for blasting.
And those details were not incorporated into
t he AMM
Thank you. Any further coments with regard
to the current AMM?
(Reynol ds) No.

MS. DORE: May | ask a question?
The report we're tal king about is the
Septenber 27th. Is it confidential?

M5. CONNOR:  No.

MS. DORE: | notice that
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Exhi bit 124A does not actually contain that
report. So, will the Applicant be filing it,
or you wll be filing it?
M5. CONNOR: It's theirs.
MR BISBEE: If it doesn't, we
will add it.
MS. DORE: Thank you.
BY MS. CONNOR
Q Ckay. W're going to nove on to wld | upine.
M5. CONNOR: Can we bring up
Applicant Exhibit 124A, APP85735? And can you
zoomin the mddl e which has the Karner blue
and wild | upine?

BY MS. CONNOR:

Q l"mnot sure if this is going to be M. Smth
or M. Amaral, but I'll just ask the question
and then one of you can chine in here.

The current AMM with regard to wild
| upi ne indicate that work shoul d take pl ace
outside of the April 1 to August 31st grow ng
season, ideally in winter under frozen
condi tions and with snow cover, to the extent
practicable. Can you address whet her or not

this AVA [sic] adequately protects the wild

37
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| upi ne, and why or why not?

(LewSmth) I'mactually going to pass that one
off to M chael Amaral for reasons why | can
talk about in a mnute. But | think it's a
little nore appropriate for the Karner bl ue

I Ssue.

(Amaral) | think as probably everyone has

al ready heard, the Karner blue butterfly is
present on the | upine plants underneath the
right-of-way at sone life stage all year | ong.
So in the growi ng season there will be adult
butterflies, eggs and caterpillars, or |arvae,
if you wll. In the non-grow ng season,
there'll be the eggs laid by the adult fenale
Karner blues that are going to overw nter on

t hose dried-up |upine | eaves and that w |
enmerge the foll ow ng spring.

D sturbance, construction activity on
top of those |upine plants, even in the
non- gr ow ng season, could have a harnfu
effect on both the |upine plants and the
Karner blue butterfly eggs. But the
i kel ihood that there will be a harnfu

effect is nuch dimnished if the heavy

38
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equi pment is schedul ed to occur when there's
snow on the ground, when the ground is frozen
and so nore rigid and less likely to be
rutted up by the heavy equipnent, and if
there's construction matting, tinmber mats put
on top of that. That would be the ideal tine
of year and nmethod to mnimze inpacts to the
Karner blue butterfly eggs and | upine plants
under the Eversource right-of-way in that
section of the Project.

So, even though this has a seasonal
restriction, it is the second cl ause of the
AMM that | understand is the nost inportant
to basically do anything in this area with
wld lupine in winter, under frozen

condi tions; correct?

(Amaral) Yes, and with the additional use of
the tinber nmats.

Right. And would it be fair to say that it
iIs unlikely, given that it is Novenber

al ready, that we would not have frozen

condi tions and/ or snow on Septenber 1st?
(Amaral) Yes, | think it's highly unlikely

we're going to have even a frost by
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Decenber 1st, let alone frost on the ground or
any snow cover. So...
Soif we were to -- if you were to recomrend

a seasonal restriction as opposed to sinply
sayi ng wi nter under frozen conditions and
with snow cover, what would the appropriate
seasonal restriction be?

(Amaral) Yes, | would use w nter construction,
and as "winter" is defined, Decenber 21st to
March 20t h, thereabouts, and preferably when
there's snow on the ground, which is nore
likely in the Concord area to be sonetine in
January or February, perhaps into early March
The current AMMs do not have the Iimtation
on the tine that the tinber mats can be down.
I's that sonething that needs to be addressed?
(Lew-Smth) So | would like to say that the
fact that they are conmmtting to using tinber
mats at any time of year is good, is a step in
the right direction in order to protect the

| upi ne plants thensel ves, the question being --

so the unknown is how | ong are they going to be

down there. And of course, the longer they're

down there, the nore harmthey're going to be

40

{ SEC 2015- 06} [ Day 56 AFTERNOON Session ONLY]{11-06-17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

41

doing to the lupine plants. So, from our
perspective, it would be good to have a tine
frane on that, or even atinme limt. You know.
t hey've commtted to only having the tinber
mats down for a week, two weeks, you know,
whatever it's going to be. So we know that if
tinber mats are going to be down there for two
nonths, I'mnot quite sure what good they're
doi ng, you know -- well, let ne say they're
starting to do nore harmthan they are good.
In the current AMM third bulletin, refers
once again to a phrase that | discussed at
length with Dr. Barnum "to the extent
practicable.” Can you address that, whether

that has a definition and what that neans to

you?
(Lew-Smth) Well, | don't think it matters what
it neans to ne. |It's vague. |It's a vague

term And it's alittle frustrating, being
soneone that has to evaluate inpacts, to get a
statenent |like that. You know, | don't know
what to do with a statenent like that, if
you're telling ne you m ght have to bl ast and

damage root systens, or we mght not. And so |
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woul d I'i ke to see an actual commtnent to it.
If you take that "to the extent practicable”
phrase out of that clause, | think, you know,
then | don't have any other problens wth that
clause. That's an inportant step. But it
really changes it from being, you know, if
you're really doing cuts and fills, your inpact
to the | upines has just shot right through the
roof, okay.

Q And is that because of the root system of the
pl ant ?

A (Lew Smth) Yes.

Q These AMVE which deal with wld |upine al so
link in the Karner blue. And I believe one
of you just testified that's in fact because
Karners are always present on the wld
| upine. Do these AMME avoid direct nortality
to the Karner Dblues?

A (Amaral) No, they don't.

Q Do t hese AMME address the ot her protected
butterflies that we know exist at the Concord
site, the Frosted ElIfin and the Duskyw ng
Ski pper ?

A (Parsons) | think we're junping around here to
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different consultants, different biol ogists.
The Frosted ElIfin is only known fromthe
Concord pine barrens. And the nunbers of the
Frosted Elfin that have been di scovered at
t he pine barrens are quite low, | believe
they're in the range of | ess than a dozen to
slightly over two dozen. So this is a very
smal | popul ation that also lays its eggs, its
| arvae, on the wild lupine plant. But no
survey was done to deternm ne the distribution
of the Frosted Elfin or, for that matter, the
Duskyw ng Ski pper, which has a sim/lar
bi ol ogi cal need for the plant. So it is
I mpossible at this tine to determ ne what the
I npacts are of |losing any of the wld |upine
because there is no reserve to draw upon.
There are no other individuals, in particular
the Frosted Elfin, to reintroduce into a
mtigation site. So at this point it is
uncl ear whether or not the Frosted ElIfin wll
be -- what the degree of inpact wll be.
So, even though the Applicant has nmade great
strides in reducing the nunber of wild | upine

affected, if it turns out that the Frosted
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El fin, because the nunber is so snall, happen
to like the plants that must go underneath
t he construction pad, what happens?

A (Parsons) Right. Well, the decrease in the
I npact area for the Karner blue is certainly a
positive step. But for the Frosted ElIfin, its
impact is conpletely indeterm nate. W don't
even know why the Frosted Elfin chooses a
certain subpopulation of the wild | upine from
year to year to lay its eggs on. It nmay be
because it's been a very wet year, so it
chooses a dry subpopul ation of |upine. So
there are a whol e nunber of factors that it
could be, and we don't know even know what
t hose factors are. That being said, we cannot
make a determ nation that the reduction in wld
| upi ne inmpacts will result in the Frosted Elfin
utilizing the wild lupine in areas where it
remai ns.

Q M. Amaral, we had up a few m nutes ago the
Cct ober 19, 2017 report fromthe United
States Departnent of Interior which has been
filed as part of Applicant Exhibit 124A. And

am| correct that you're famliar with their
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findings with regard to the i npact which this
project m ght have on the Karner blues, given
the Applicant's revised construction design?
Correct?
(Amaral) Yes, | am

MS. CONNOR: Can we also pull up
at this tinme Counsel for the Public

Exhi bit 602.

BY Ms. CONNOR:

Q

A
Q
A

Do you recogni ze this report?
(Amaral) Yes, | do.
What is it?
(Amaral) It's an annual report prepared by the
New Hanpshire Departnent of Fish & Gane on
their Karner blue butterfly captor-rearing
program their recovery programfor the
speci es, the habitat they've nmanaged in the
Concord area for that species.

M5. CONNOR: Can we turn to Page
014365, which hopefully will be Figure 27

BY Ms. CONNOR:

Q

M. Amaral, can you describe for those of us
that are not good with graphs what's shown at

the top of this page?
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A (Amaral) Al right. So there are a couple
lines there. It's a fairly sinple graph with
nunbers of butterflies on the |eft-hand col unm
and years across the bottom And the blue |ine
i ndi cates second brood. So, during the --
there's two flights of Karner blues every
summer, a first brood and a second brood. The
first brood is in June and the second brood is
later in July, early August. And so it's
general |y considered best to do a popul ation
estimate during the second brood because that's
when you're going to get the | argest nunber of
animals. So the blue line is the nunber of
captive-raised butterflies that the New
Hanpshi re Departnment of Fish & Gane has rai sed
and released. And the red line is their
popul ati on estimate for wld Karner bl ue
butterflies, the butterflies they ve seen in
the wild. And that does not include the nunber
of captive-raised and rel eased that year. So
the butterflies they raise and rel ease are
mar ked, and they can di stingui sh those from
wld butterflies in the wld.

Q Am | correct that the estinate or the egg
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count prepared by Dr. Barnum upon which the
Interior based its findings was taken from
data from 2015?

A. (Amaral) Yes. And, you know, now that we have
t he benefit of hindsight, it perhaps was not
the best year to do a one-day/one-year survey
of lupine plants for the presence of Karner
bl ue eggs at the nain source, or the Eversource
ri ght-of-way, because as you can see fromthis
graph, in 2015 the wild population was at its
| owest point in five years; |ooks |ike about
750 animals. That's 750 aninmals nostly at the
Concord Airport and on Chenell Drive on sone
conserved | and, and sone at the Eversource
right-of-way. So if the population in the
entire Concord pine barrens was at a | ow poi nt
in 2015, that neans the fewest nunbers of
femal es were out and about. That woul d nean
that if you surveyed all the |upine plants
everywhere, you would find a | ower, nuch | ower
nunber of eggs than would be present if the
popul ati on was at a high point -- for exanple,
in 2016, where there were over 3,000 esti nated.

So it's just in general, it was -- the
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popul ation was at a |ow point. That turns out
to be a bad tine to try and esti mate how nany
Karner bl ue eggs woul d be present on | upine
plants in the Project area or anywhere in the
Concord pi ne barrens.

And since we don't know when this project is
going to start, we don't know -- am | correct
that we don't know how many Karner bl ue eggs
m ght be present? It could be a | ow year,
coul d be high year?

(Amaral) That's correct. And that 2016 Fish &
Gane report also, | believe, nakes nention of
their captive-rearing and rel ease program
which is intended to bol ster the nunber of
Karner blues in the wild, they are rel easing
butterflies not only at the airport and at the
US Fish &WIldlife Conservati on easenent on
Chenell Drive, but also on property owned by
the Praxair Corporation, which wanted to do a
conservation project for their corporation and
is partnering with Fish & Gane. They own the
| and underneath the Eversource Northern Pass
ri ght-of-way. And Fish & Gane rel eased 110

Karners at that site in 2016, the year after
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t he egg survey was done.

And a little bit about Karner bl ue
butterfly femal e reproductive capability. A
single female can lay 100 to 200 eggs. So if
69 fenmale butterflies were released in 2016
kind of in the general project vicinity,
that's the potential for 7- to 10, 000 Karner
bl ue butterfly eggs to be deposited on | upine
pl ants the year after the 2015 egg survey was
done.

So | guess | would submt that the only
way to really estinmate the nunber of Karner
bl ue eggs that are going to be taken by the
I mpacts of | upine under the Eversource
right-of-way is to do a survey the season
bef ore construction is going to occur and not
years i n advance, unfortunately.

When Dr. Barnum was on the stand on Day 20 in
the AA.M Session, Pages 91 to 92, she
testified that the Karner blues in 2015 were
sel f-sustaining at the Concord site. Does

this tabl e support that?

(Amaral) No. | think it denonstrates they are

not only not self-sustaining, | think it's even
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hard to see stability in that popul ati on graph.

You know, you |look at that, and if your stock
portfolio was bounci ng up down to that degree,
you woul d not be congratul ati ng your financi al
advi sor on its stability. | think you'd be

happy that i1t shot up in 2016, but you' d be

still worried about what it m ght do next year.

I want to pull up the February 14, 2017
m nutes fromFish & Gane. | believe they are
al so part of Applicant Exhibit 124A,
APP86281. And if we | ook down at the very
bottom there's a reference that Fish & Gane
noti ced or commented that a nunber of
Nor mandeau Best Managenent Practices, which
we' ve al so been describing as "AMME" used the
phrase "to the extent practicable,” and they
commented that it's difficult to understand
the meaning of this phrase with respect to
avoiding and mnimzing inpacts to specific
speci es.

Wul d you agree with the comrents of
Fi sh & Gane concerning this phrase, to the
extent that it still exists in the current

AMME, that it's problematic?
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A (Amaral) Yes, | think it |lacks certainty and
clarity. And from an advocate for the
protection of Karner blue butterfly, | would
think that "to the extent practicable" should
only apply to the situation where a
construction activity is scheduled to occur in
the best possible tine to mnimze effects
during the winter, and you do that. But the
ground is neither frozen or snow covered, but
you' ve made the effort to only construct in
winter. It then becomes not practicable to not
construct. So you go forward, after consulting
with the resource agencies, and use tinber mats
to do the best job you can. That's, to ne, how
t hat phrase shoul d be used in that context.

Q And am | correct that there is no | anguage in
t he nost recent version of the AMVs t hat
expl ai ns the process for decidi ng whet her
conpliance is practicabl e?

A (Amaral) | think that's correct, but | didn't
see it.

Q If we turn to Page 2 of the sane m nutes
notes, APP86282 - -

MS. CONNOR: Could we bl ow up
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the first -- actually, the second bulletin.
That wor ks.

BY Ms. CONNOR:

Q Fi sh & Gane asked the question, or referenced
in their mnutes, "Who is the environnental
nonitor? Wat are their qualifications?" Do
the nost recent AMME address these questions?

A (Amaral) Not to ny know edge.

Q Can each of you, bearing in mnd you handl e
di fferent species and different plants,
address the qualifications that woul d be
requi red of an environnmental nonitor and how
many woul d be required to inplenent the AMVs
with regard to your particul ar species?

A. (Lew-Smth) Well, with regard to the rare
pl ants, you woul d need soneone who's able to
identify the rare plants. And you would

also -- well, for sonmeone dealing wth snakes

or turtles, you would need soneone who is able

to identify snakes and turtles by species. And

in ternms of how many you would -- how many
envi ronnental nonitors you woul d need, |'m not
sure. It's a conplex project. A lot of it

depends on the construction schedul e, so...
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(Parsons) | guess if we're going to have
environnental nonitors identifying butterflies
and Ski ppers, then they would have to have a
background i n entonol ogy and, you know, the
identification of these species. |In ny case,
they al so have to be ornithol ogists or
qualified in identifying birds in the field,
and then, of course, also dealing with mamml s.
So this person would have to be a jack of all
trades, | guess. They would have to be at

|l east famliar with the techni ques of
identifying the tracks and sign of manmal s t hat
are of concern in this project, and it doesn't
seemas if one could do that.

In terns of one covering all those areas or
one covering nearly 200 mles of the Project,
or both?

(Parsons) | think one covering all those areas
woul d be very difficult. | would think you'd
have to have all this expertise enconpassed by
a couple of different people that can nove
around the work sites addressi ng needs as they
come up.

Do you have any estinmate on the nunber that
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it would take to cover the nassive anount of
mles involved in this project?

A. (Parsons) I'mafraid | really don't.

A (Lew-Smth) Can | just say, from our
per spective, you know, the use of environnental
nonitors is areally inportant step. | think
it's integral to carrying out sone of these
BMPs. So | don't want it to look like we're
agai nst the process.

Q M. Anmaral ?

A. (Amaral) | don't have anything to add to what
Jeff said. A winter construction schedul e
during -- in the Concord pine barrens where
Kar ner bl ues occur would only need to nake sure
that the Project equipnent and people were
confined to the areas that were fenced out in
t he growi ng season, to mark where the rare
speci es were.

But if | can go back, | realize ny
previ ous answer was i nconplete wth respect
to the Fish and WIldlife Service biological
opinion. | talked about how it was a very
i nperfect way of trying to estimate the

nunber of Karner blue eggs that were likely
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to be taken and why. But | should have al so
nmenti oned that another way of sort of, in
general, assessing inpacts to the Karner is

| ooki ng at the square footage of | upine

pl ants that are going to be disturbed on

I mpacted by construction. And in that
respect, Eversource has nade an i nportant

proj ect inprovenment where they've changed the
| ocati on of a set of poles and avoi ded,

conpl etely avoi ded one of the | upine patches
t hat woul d have been inpacted. So now t he
square footage of lupine plants that wll be
i mpacted is nmuch reduced, and that shoul d,

all things being equal, result in fewer
Karner blue butterfly eggs being taken than
had t hat change not been made. So that's a
positive change that should reduce effects on
t he Karner blue as well.

Am | correct, just before we | eave that,

t hough, is there any way to know whi ch | upi ne
plants a Karner is going to decide to their

| ayer eggs on? You nentioned in a dry year
they mght go to one plant, or in a wet year

m ght go to anot her pl ant.
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A (Amaral) That's correct. They don't lay all
100, 200 eggs in one spot. They lay a few
here, a few there, and they nove around fi ndi ng
sonet hi ng speci al about the plants that they
lay their eggs on that we don't really
understand. So, again, the best way to
det erm ne how nany | upi nes and how nany eggs
are going to inpacted is to survey that
particular site or those particular sites right
bef ore constructi on.

Q Dr. Reynolds, with regard to an environnent al
nonitor that can identify and inpl ement AMVB
regardi ng the various different types of
bats, including, iIf need be, m ssed netting,
are there such people in the state, and how
many do you need?

A (Reynolds) | don't know how many you need.
Agai n, depends on how tight the construction
schedule is. But by the AMME that we have that
appear to be dom nated by acoustic nonitoring,
you're going to need qualified nonitors to set
up acoustic equi pnent.

" mequally as concerned about the

turnaround, because iIf these are being done
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I n season, then you have to actually do the
noni toring, analyze the nonitoring, cone up
with a result, have consultation with the
agencies, determ ne the interpretati on of
those results, and then fromthat point you
have presence or not presence to allow
construction. So there's just intrinsic
timng issues. And if bats are present, then
you need federal permts for m ssed netting.
You need qualifications for radiotel enetry
and energence counts. |It's a very select,
uni que set of skills that relatively few
peopl e have. And they're typically very busy
because it only occurs in one season. Al
this work occurs in one season of the year
Am | correct that you told nme previously that
wth regard to the identification step, that
there nay be as few as two people qualified
in the state of New Hanpshire to do that
wor k?
(Reynol ds) That are state and federally
permt-hol ding, there are very few.

M5. CONNOR | want to nove to

the bottom of this sane page, Sandy, dealing
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with turtl es. It's the | ast two bull etins.

G eat.

BY Ms. CONNOR:

Q

The February 2017 New Hanpshire Fish & Gane
M nutes note that wood turtles blend in very
well with their habitat, and even New
Hampshire Fish & Gane her petol ogi sts have
difficulty locating themin the field through
sweeps. There's a suggestion right above
that, that because of this difficulty,

per haps we shoul d have seasonal restrictions
over sweeps.

Can one of you address these particul ar
concerns? Do you agree that finding wood
turtles is very difficult?

(Lew-Smth) I would concur with both of those
statenents, yeah

Do the npbst recent AMMB | npose seasona
restrictions for turtles over sweeps?

(Lew Smth) They do not.

Can you address the adequacy of the

Cctober -- actually, now they're the Novenber
AMM protocols -- with respect to the turtles

in the construction zone?
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MS. CONNOR: And if we can go
back to that exhibit, which would be part of
124, APP85736.

(Lew-Smth) So, yeah, there's been sone
positive steps for avoiding inpacts to these
t hreat ened and endangered species, as well as
sone -- | still have sone concerns.

The first bullet point says to avoid and
m nim ze inpacts to open water and nucky
substrates in all seasons to the greatest
extent practicable; the reason, of course,
being that turtles often inhabit nucky
substrates, open-water wetlands. This is a
concern, as we'll note in a couple m nutes.
Most upl and areas, they're going to fence off
or do sweeps to exclude turtles from
construction sites so they don't get run
over, right. | haven't seen any
specifications on if that's going to happen
or how that's going to happen in the
wetl ands. And | believe there are a nunber
of cases where they will be constructing in
the wetl ands within the range of these

turtl es. Sol'dlike to see nore
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clarification on that.

A coupl e bullet points down, in mapped
turtle habitat, install tenporary
constructi on work zone fencing around the
work pads. Again, this is a really positive
step. | haven't seen what the mapped turtle
habitat is, so |l don't -- | can't speak to
whet her or not that's sufficient.

The other -- so | think the intention
with this was to put a fence around the
constructi on zones, have soneone sweep, and
If there's any turtles in that area you
renove them okay, and then the construction
can take place. And you either do daily
sweeps of that, or you have basically a gate
t hat at ni ght when construction is done you
seal it off so turtles can't get in, okay.

In terns of avoiding direct inpacts to
adult turtles, that's a really good strategy,
okay. It's alittle -- I would |Iike sone
clarification, because one of the bullet
poi nts says this will happen in all work
zones, another bullet point says that if this

doesn't happen, we'll just do a daily sweep,
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okay. So now |I'm not sure what's happeni ng
and what's not happening. Certainly it would
be easier to locate a turtle if it's in a
confi ned area and you can, you know, wal k
back and forth and do your sweep that way.

Let ne turn to the next page.

(Lew Smth) Yes, next page, please.

So the ot her concern about the inpacts
to these threatened and endangered species is
nesting sites. They lay their eggs usually
in | oose, sandy soil so they can dig in it
and |l ay their eggs and then they | eave.
Predation is high nmainly because of these
subsi di zed predators |i ke skunks and raccoons
that thrive where people thrive. It didn't
use to be that turtle rates were so | ow.

Used to be a lot nore turtle eggs survived
because there wasn't as nany skunks and
raccoons around. But now that's not the
case, and so a nunber of baby turtles that
grow up to be adult turtles is low, in part
because of all the devel opnent around. And
it's somewhat a bottl eneck for the

popul ations to recover, okay. So turtle
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nesting sites are inportant for that reason.
But they're also really difficult to find,
okay. You can find themif a raccoon's

al ready dug themup, right, 'cause you see

t he egg shells.

One thing they've nentioned in here,
which is really good, is if they' re going
to -- if they find one, they'll fence it off
so that no construction vehicles will run
over it, okay. The problemis, of course,
they're hard to find. And so | think you
can't rule out the fact that there wll be
I mpacts to turtle nesting sites.

Wiat | would like to see is sone
mtigation for that. And it's very sinple.
There's been research done about how to
create nesting sites. And you can either
truck in sone sand -- but in this area we
probably won't need sand; there's a | ot of
sand here. Sone of the best nesting sites
are areas where you just till up the
veget ati on, okay. Wat happens a lot is
vegetation will growin, and it gets really

dense. The turtles can't put their nests
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there, all right. But if you do sone sinple
t hings, |ike having sone conservati on zones
where you till up vegetation, then they start

to use those alternative nest sites, okay.
It could potentially mean nmore recruitnent
fromthe young. But just as inportant, it
nmeans that nesting females potentially don't
have to travel as far to get to an
appropriate nest site. And that's inportant
because one of the major fornms of nortality
for female turtles of both species is road
nortality, traffic nortality, getting hit by
cars.
The very last bulletin that | want to just
briefly address says "contractor training on
recogni zing protected turtles and taking
appropriate actions to protect them as
required.”

G ven the fact that Fish & Gane has
I ndi cated that even their own herpetol ogi sts
have difficulty locating wood turtles, is it
realistic to think that a contractor can be
trained to |l ocate these wood turtl es?

(Lew-Smith) | think it might be difficult. |
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think it's inportant, though, because if
soneone's up on an excavator and they happen to
see one, then the training would help themto
know to stop their machi ne and get out and
renove the turtle. But in terns of them
actually conducting the sweeps, | think that

m ght be difficult.

Q Wuld it be far nore effective if an
envi ronnmental nonitor who has that training
with turtles did the sweeps?

A (Lew Sm th) Absolutely.

Q | want to turn to APP85735.

CHAl RVAN HONI GBERG O f the
record.
(Di scussion off the record.)

BY Ms. CONNOR:

Q I want to address the new AMV with regard to
snakes. And you nenti oned before that
seasonal restrictions -- actually, the Fish &
Gane had nentioned that seasonal restrictions
m ght be better as opposed to sweeps.

A (Lew-Smth) For turtles, yeah.

Q Ch, okay. But not for snakes? Wat

protections do these AMMs provide for snakes,
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and is it adequate, in your opinion?

A (Lew-Smth) Simlar to the turtle protocol
Fence-of f an area, sweep, renove snakes, close
it off. One of the najor differences is the
hi bernaculum So we're tal king the bl ack racer
and the Eastern hognose snake, threatened and
endangered species. The black racer hibernates
i n groups, okay, so a |lot of snakes w |
hi bernate together. And there's at |east one
known hi bernacula for this species occurring in
the right-of-way, and the AMMVs take steps to
avoi d inpacts to that hibernacula. They're
al so covering holes so that snakes don't fal
in. Overall, | think that the AMMVs outli ned
here will do enough to protect those two
speci es of snake in the right-of-way.

M5. CONNOR: We're now going to
turn to birds, so maybe this is a good tine to
swtch because it's going to be a different
W t ness.

CHAl RVAN HONI GBERG W'l | take
a ten-m nute break.

M5. CONNOR:  Thank you.

(Recess was taken at 2:38 p. m
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and the hearing resunmed at 2:57 p.m)

CHAI RMVAN HONI GBERG Ms. Connor.

BY Ms. CONNOR:

Q M. Parsons, we're going to deal with

feathers here. W have up on the screen from

Applicant 124A the nost recent AMVE wWith
regard to bal d eagles, raptors and bl ue
herons. And these AMMVs are relatively
simlar. Can you address the adequacy of
these AMMB with regard to these particul ar
bi rds?

A (Parsons) Sure. Sone of the buffer distances

or isolation distances for species have
changed, but | don't really have any problem

wi th these changes. The bald eagle buffer

di stance is 660 feet, as are the active raptor

nests, and the G eat blue heron nest buffers
are 330 feet. | don't have any trouble wth

two of the buffers, and I don't have any

trouble with any of the dates. The dates seem
qui te enconpassi ng of potential nesting birds

and give a fair anount of |eeway, even. So |I'm

pl eased with that.

The active Great blue heron nest
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receiving a 330-foot buffer is alittle

bit -- or there's quite a bit of recent
scientific informati on that suggests 330 feet
may be insufficient. There are two provinces
in Canada and the state of M nnesota that
have adopted 800- to 1, 000-foot buffers.
Cenerally that's in the case of having nore

t han one Great blue heron nest at a | ocation.
So there is sone recent information that
suggests 330 feet is insufficient and that
the indirect inpacts of construction
activities on Geat blue heron nests at those
di stances can cause a failure to fl edge the
young herons, or even a failure to produce
eggs in the first place.

Q Wth regard to the active raptor nests, the
new AMMVsE i ndicate that the buffer wll be
around the active nest wthin or adjacent to
the Project area. But that reference to
"adj acent to the Project area" doesn't appear
wth regard to any of the other birds. Does
t hat cause you any concern?

A (Parsons) Yes, it causes ne great concern.

There is no detail provided on how the
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environnental nonitor wll conduct the survey

| ooki ng for active Geat blue heron nests,

active raptor nests or active bald eagl e nests.

And we're tal king about distances of up to

660 feet, which would be best if they were

| ateral as well as linear distances wthin the

existing right-of-way. So, instead of just

havi ng the di stances refer to distances to a

nest within the actual right-of-way, they

shoul d also refer to these di stances bei ng

| ateral to the right-of-way.

The AMME al so indicate that if there's a

break in work during the nesting season, a

repeat survey may be required, but don't

specifically address when, how | ong after a

break a repeat survey woul d be required.

What is your opinion with regard to that?

(Parsons) Well, it doesn't even describe what a

break constitutes, which is the first issue.
The second issue is if a break occurs

and work proceeds on a section of the line

and doesn't reach the end of that section of

construction until a nonth, or five or six

weeks | ater has el apsed since the survey was
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done, and this is occurring during nesting
season for any of these species, there is the
potential for Geat blue heron, raptors or
eagles to establish a nest. And unl ess
there's another re-survey done, these nests
may be undet ect ed.

There is no informati on gi ven about how
the survey will be done. And it seens as if
you want to | ook as nuch as 660 feet off the
ri ght-of-way, that the survey should specify
that it be done by helicopter. And I'm not
sure we're going to be able to teach an
environnental nonitor to do -- one
environnental nonitor to do all these things;
yet, they will have to be trained in spotting
t hese nests froma helicopter.

The AMM with regard to the common ni ght hawk,
which is at Page 4 of the report, APP85734,
indicates in the mddle bulletin that no work
shal |l be done wthin a predeterm ned buffer
area around a common ni ght hawk nest while it
is actively being used.

Do the AMVG descri be what t hat

predeterm ned buffer area is?
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A (Parsons) No, they do not. They suggest that
they will determned at a |ater date by
Nor mandeau and New Hanpshire Fish & Gane. So
at this point it's really hard to determ ne
that the protection for the common nighthawk is
sufficient.

Q I want to now switch to the Canada | ynx,
which is at APP853732 of this docunent.

M5. CONNCOR: Can you bl ow t hat
up a little? Thank you.

BY Ms. CONNOR:

Q The Novenber 2017 AMM states an environnent a
nonitor is going to survey suitable denning
habi tat before any clearing takes pl ace
bet ween May 1st and July 15th, and if the
habitat is determ ned to be occupi ed, no
clearing will take place. Does this
adequat el y protect denning habitat of the
| ynx?

A (Parsons) Yeah, | don't have any problemw th
the dates. They seem protective of the |ynx.

Q Are there sufficient details in this AMMw th
regard to how that survey is going to take

pl ace?
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(Parsons) No, there are not. The survey would
l'i kely take place on ground that is w thout
snow if it took place in late April or My or
June. And it would be quite unusual for there
to be snow at that tinme of the year, so |I'm not
sure how this environnental nonitor would
determ ne the presence of the |ynx other than
by going into appropriate habitat where | ynx
may be nesting, which is thickets of brush and
searching for the |ynx, and that coul d cause
di sruption in the breeding and denni ng of the
lynx itself.

The AMMB further provide that if construction
Is to occur during the nesting period where
dens have been | ocated, that there shall be

no construction activities within 650 feet of
t he edge. Does that adequately protect the

l ynx kittens?

(Parsons) Well, | think what they're referring
to here is the pathway's edge, which is one of
the areas that's been negoti ated between New
Hanpshire Fish & Gane and the Project to retain
treed and woody vegetation crossing the

right-of-way in valleys and stream site areas
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where such vegetation won't interfere with the
power line. So the only buffers that appear
here are the ones that refer to buffers given
in the pathway's edge. | do not see any
buffers nmentioned for the protection of |ynx
denni ng areas outside of the areas within
1650 feet of the pathway edge.

Q Is that adequate in ternms of a buffer?

A. (Parsons) No, it does not -- it is not
adequate. There are very few sites where they
have determ ned that there is potential denning
sites where there's appropriate vegetation, and
they shoul d provide buffers for those areas as
well. It may just be that they neglected to
include that in this paragraph. |'mnot sure.

Q Do t he Novenber 2017 AMMs provi de any

protection for the Anerican narten?

A (Parsons) No, they are not nentioned in the
| at est AMME.
Q And i n your supplenental testinony

criticizing the earlier version of the AMM,
di d you have concerns regardi ng the narten?
A (Parsons) | had general concerns about the | ack

of avoiding prine and i nportant marten habitat

{ SEC 2015- 06} [ Day 56 AFTERNOON Session ONLY]{11-06-17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

73

in the placenent of the right-of-way in the
northern 32-mle section. And I also had
concerns regarding the comm tnent of Northern
Pass to ensure that recreational vehicles wll
not be used al ong these rights-of-way during
the winter nonths, which pose a potenti al
hazard to narten in terns of conpetition for

f ood and potential predation.

Q Last two areas that | want to tal k about, and
"1l link themtogether, are deer wi ntering
areas and noose concentration areas. These
AMME indicate that they will allow clearing
at any tine provided twggy [sic] slash is
| eft behind. Does that provide adequate
protection for deer and noose?

A (Parsons) Well, | guess | applaud the
| engt heni ng of the prohibition of actual
construction that has been codified in this
version of the AMMs. The | eaving of tw ggy
debris and slash will probably be utilized by
deer. However, wild deer certainly have becone
accustoned to the sound of chai nsaws, which
woul d acconpany the clearing of the vegetation.

That is not to say they don't experience a
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slight displacenent. So you would expect, in
ny experience working with deer wntering areas
over the last 30 years, deer tend to be
di spl aced fromthe i medi ate chai nsaw areas not
by a great distance, but by, you know, 100 feet
or so. So there wll be a slight loss in
functional deer yard use in the areas where
chai nsaws w ||l be used, but |I'm not that
concer ned about that.

And |'m | ess concerned for nobose
concentration areas. Mbdose can venture out
of winter cover into deeper snow because
their stomach is much higher than that of
whitetail deer. So they don't seemto be as
bot hered by having to nove into | ess than
perfect winter conditions or the w nter
condi tions they could choose if they had
their way.
Thank you. | want to turn nowto just a few
comments made by the Applicant's
envi ronnent al panel when they testified in
June of 2017.

On Day 16, in the Mrning Session,

Page 92, M. Mgee testified that even if the
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proj ect inpacted a hundred percent of the
wild lupine, it would not be unreasonabl e
because the inpact is tenporary.

Can one of you address M. Magee's
characterization of the inpact to the wld

| upi ne would be entirely "tenporary"?

A (Lew-Smth) Yeah, it's been a little confusing,

| think, with the tenporary versus pernanent
i mpacts. And from what | gathered, what
they're tal king about is actual -- the

per manent inpact is sonething where you're

taking away habitat, all right. You put a pole

there, and where the pole is there's no nore

habitat. And a tenporary inpact is, you know,

a work area. So those pernanent and tenporary

i npacts are really a description of the
construction activity; it's not a description

of the inpact on the resource. And | feel

i ke, by design or not, the Applicant has used

t hose i nterchangeably, okay: If | run a

bul | dozer over a patch of lupine plants and it

churns themall up and kills them I'mcalling

t hat tenporary inpact, right, because |I'm not

paving it, |'mnot putting a pole there.
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They're calling it a tenporary inpact because
they're saying, well, it wll grow back
probably, right. To ne, that's not an accurate
description of the actual inpact we're talking
about, okay. |If you have -- if you run
bul | dozer over lupine plants and it kills those
plants, that's a permanent inpact on those
plants. Now, it's true that they may grow
back, okay, fromtheir underground roots. But
t here hasn't been any studies on that. They
haven't supported that with any detail ed pl ans.
So, really, those are pernmanent i npacts.

Q In the afternoon of Day 19, Page 88, M.

Magee testified in response to the panel
questioning that you could transplant wld
| upine. 1Is that correct?

A. (Lew-Smth) Well, you could transplant it, but
| don't think it would do very well.
Transplanting wild plants in general is
difficult, and there's a | ow success rate.

Somre pl ants transplant better than other
pl ants. Lupine is adapted to sandy soils and
has a | ong, deep tap root. So, getting a | ot

of that tap root when you transplant it is very
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difficult. So | would suggest that you could
transplant them but it wouldn't be very
successful .

Am | correct that there have been recent
amendnents to the construction zone at the
Concord | upine patch that adopted sone of
Arrowwood' s recommendations to reduce the
anount of inpact to the wild | upine?
(Lew-Smth) Yes, and it's a big step in the
right direction. |In particular, there were

sonme structures in work areas that were right

in the mddle of a |upine patch that got noved,

and that decreased the inpacts to | upine
significantly. Looking at the plans they
supplied, it also appears that | upine inpacts
coul d be decreased nbre by nobving an access
road that goes in between two different work
areas. Fromthe plans and having been to the
site, it appears to ne that a road could be
shifted and decrease i npacts even nore.

On Day 16, in the norning, Page 138, M.
Magee characterized the inpact to the
l'icorice goldenrod by this project again as

"tenporary." Does that fall into the sanme
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category of the discussion we just had about
t he | upi ne?
(Lew-Smth) Yes, it does.

And if | can say about this licorice
gol denrod, you know, there's been a | ot of
attention paid to the |lupine, which is good
because it's a state threatened plant, and
there's federally listed species, insect
speci es associated with it, but the gol denrod
is also a state endangered plant. This is
one of the largest populations | believe
that's currently known of this plant in the
state. Since the begi nning of our analysis,
we suggested mnim zing i npacts by noving an
access road. During the environnental
panel's testinony, they suggested that they
woul d | ook into nmoving the access road to
mnimze inpacts at this location, and it
appears that that has not happened. |In this
particul ar circunstance, there's currently
di sturbance. There's basically a gravel road
and a parking lot that could be used for
access. Instead, the current access road

cuts through what's remaining of the licorice
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gol denr od popul ati on.

So, again, it feels like there's
m ni m zati on work that could be done and
hasn't been done.

MS. CONNOR: For purposes of the
record, the sheet referring to the gol denrod
that he is referring to is Applicant
Exhi bit 200, Sheet 312.

BY Ms. CONNOR:

Q On Day 16, in the norning, Page 149, M.
Magee, in response to ny questions, indicated
he was not concerned about inpacts to the
t hreeawn because it wll probably cone back.
Can you address that?

A (Lew-Smth) So, threeawn is a species of grass
in the state, and it's al so state endangered.
The | argest popul ati on known in the state was
docunented along the right-of-way. This is a
different type of circunstance because this is
an annual, and it thrives on kind of a noderate
| evel of disturbance, okay. So the
ri ght-of-way has actually created good habit at
for this species, okay. Having said that,

given it's a state endangered plant and this is
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the | argest popul ation known in the state, it
woul d be good if there were some mtigation,
avoi dance or mnimzation neasures. And there
has been none, despite our requesting that they
|l ook at this site.

Sone typical things that could be done
I's nmaybe setting aside a conservation area
for the species or collecting seed and
seeding areas that aren't going to be
di sturbed, or shifting access areas, work
areas, roads to |l essen the inpact, okay. So
we haven't seen any avoi dance, mnimzation
or mtigation at this site at all.
On Day 16, in the Morni ng Session, Page 156,
M. Magee said that if a known popul ati on of
smal | whorl ed pogonia occurs within
five mles of the right-of-way, they ran the
nodel and did the inventory. Can you address
the nmeasures wth regard to the snall whorl ed
pogoni a?
(Lew-Smth) Again, so this is a small orchid
that is a federally listed orchid. It's
federally threatened and state threatened.

Most of the population of this orchid in the
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world is in New Hanpshire. The survey
met hodol ogy that was used -- well, |let ne back
up and say there's sone scientists that have a
come up with nodel to predict where the orchid
prefers to grow. The survey nethodol ogy used
here was to take any known | ocati on of the
orchid wiwthin five mles of the right-of-way,
run the survey nodel, and if there were sone
appropri ate habitat al ong the right-of-way,
t hat got surveyed. Wsat that does, though, by
just using the five-mle distance, is that it
excl udes nost of the range of that plant in New
Hanmpshire, okay. So the plant is known from
all, except for Coos, Sullivan and Cheshire
counties in the state, but if it's not found
wthin five mles of the right-of-way, it
wasn't inventoried for. To ne, an appropriate
met hodol ogy woul d have been to survey, to run
your nodel for the right-of-way wthin the
entire range of the species in the state, and
t hat was not done.

Q Go ahead.

A (Lew-Smth) So, in the U S. Forest Service

bi ol ogi cal opinion, they had nentioned t hat
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they thought that it would affect, but nmay not
adversely affect the species. But one of the
poi nts they nade was that surveys would be done
before any clearing takes place. And | have
not seen anything to suggest that further
surveys are going to be done. |In fact, M.
Magee, during his testinony, said that no
further surveys are scheduled or will be done.
And so | guess I'd also like a clarification on
t he record about what exactly is going on.

Q Last question fromnme. Day 16, Afternoon
Session, Page 72, Dr. Barnumtestified that
there was no need for seasonal construction
restrictions in areas where narten breed
because, quote, "Marten change their den
sites pretty regularly,” and "the disturbance
of the Project could induce her to nove a
littl e sooner than she m ght have been
pl anning to anyhow, but it's a behavi or that
she's adapted to and that she's perfectly
capabl e of . "

M. Parsons, do you agree with Dr.
Barnum s representation that there's no need

for a seasonal restriction with regard to
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marten breedi ng because they can just pick up
their kits and nove?

A (Parsons) | did alittle research and | ooked
into the literature regarding narten when t hey
have young, and | discovered that for the first
7 to 12 weeks they generally do not nove their
young. And so | got concerned, because if this
proj ect noves into an area where nmarten do have
young before that tine, there's the potenti al
that the young could die or that the young nmay
suffer, you know, nutritional deficits or al
ki nds of things that could harmthe nmarten if
they had to nove before the marten was ol d
enough to actually nove with its nother.

M5. CONNOR: |'m pleased to
report |'m done.

CHAI RVAN HONI GBERG My
understanding is that Ms. Manzelli is going
next .

CRGCSS- EXAM NATI ON

BY MS. NMANZELLI :

Q All right. Good afternoon, gentlenen. M
nanme is Any Manzelli, here representing the

Forest Society.
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Let ne start with sone questi ons about
Transition Station No. 5 in Bethlehem al ong
Route 302. Are you aware that the Applicants
may seek to relocate Transition Station
No. 57
(Lew-Smth) No, we're not.

Ckay. So, just to confirm you have not been
provi ded any information about the area to
whi ch Transition Station 5 m ght be

rel ocat ed?

(Lew-Smth) Not that |I'm aware of, no.
Therefore, if Transition Station 5 were to be
rel ocated, you couldn't say either way

whet her the new | ocati on woul d have

i ncreased, decreased, or no change at all on
envi ronment al i npacts?

(Lew-Smth) Correct.

Let ne ask you sone questi ons about vernal
pools. First, I want to | ook at your
materials so | can set the context to ask a
coupl e questions. And | understand you have
your prefiled testinony in front of you.
These are Exhibits CFP 136 and 137; correct?

(LewSmth) Correct.
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Q

Ckay. So, on Page 6 of 4 [sic] in CFP 136,
and this is your original prefiled testinony
dat ed Decenber 30th, 2016, starting on Line 6
you state, quote, "Avoidance and m nim zation
of adverse inpacts has been proposed in sone
cases, but in other instances, avoi dance and
m ni m zati on appears possi bly but has not
been proposed. For this reason, the Project
does not represent the best practical and
nost effective neasures available to avoid,
mnimze or mtigate the adverse direct and
indirect inpacts,” |I think "to," but the word
"to" is mssing, "vernal pools.” D d I read
that correctly?

(Lew Sm th) Yes.

And then you also say in the report that
acconpani ed this, on Page 29 of your report,
"A@ven these issues, there is not enough

i nformation to conclude that the Project wll
not have an unreasonabl e adverse effect on
the significant wildlife habitat.” D d I
read that correctly?

(Lew-Sm th) Yeah. Where on the page is that?

It's Page 29 of the report. The section is
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Section 5.1.4. |lower case C, Ronan Il1l, and

it's titled "Concl usions.™"

A (Lew-Smth) Yeah, | was just --

Q It's the very |l ast sentence of that section.

A (Lew-Smth) Okay. Yeah, | have it. Thank you.

Q Ckay. So ny first question about your
opi nion of vernal pools is have you seen any
additional or new information to change your
opi ni on?

A (Lew-Smth) | believe there was sone work to

avoi d a couple vernal pools, prinmary inpacts to

a couple vernal pools. | haven't seen -- there
was -- there is still a nunber of vernal pools
that | believe, fromny eyes, could have been

avoi ded, have not been avoi ded, and not hi ng has
changed in that regard.

Q So is it your opinion that the Project, if
approved and built as currently proposed,
woul d have an unreasonabl e adverse i npact on
vernal pool s?

A (Lew-Sm th) Yes, because not all neasures were
taken to avoid and m nimze inpacts to that
resour ce.

MS. MANZELLI: Dawn, could you
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pl ease turn the ELMO on? | can't tell if it's
on.

M5. GAGNON: It's on.

MS. MANZELLI: Ckay.

BY MS. NMANZELLI :

Q All right. 1'd like to ask you sone
questions about a letter that will be marked
as SPNF 263. This is a Septenber 26, 2017
letter fromthe U S. Environnental Protection
Agency. And because it's difficult for ne to
| eaf through the pages on the ELMO, | did
bring hard copies if you' d |ike those.

A (Lew Smth) Sure.

(Ms. Manzelli distributes docunent.)

Q So nmy first question is: Are you famliar
with this document?

A. (Lew-Smth) | don't think I've seen this
docunent .

Q Ckay. Let ne then give you a few mnutes to
review that. And | did give you four copies,
so if you want to share with your coll eagues.

(Wtnesses revi ew docunent.)
Q So ny first question to the panel about the

letter is for what part of the regulatory
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process did EPA issue this letter? |In other
words, how does this letter fit into the
state New Hanpshi re Departnent of

Envi ronnent al Servi ces process, the federal
Envi ronnent al | npact St atenent process, et
cetera?

A (Lew-Smth) Well, it fits into the federal
Envi ronnent al | npact Statenent process, and
li kely also the Arny Corps of Engi neers
permtting process.

Q And how does it fit into the Arny Corps of
Engi neers permtting process?

A (Lew-Smth) | should say I"'monly -- | don't
have direct experience with this permitting
process. But in general, certain wetl and
i npacts are regul ated by the Arny Corps of

Engi neers. And you often have to go through

their permtting process, which often involves

federal EPA and federal WIdlife Service
commenting on their application process.

Q Do you agree with nme that this |letter shows
t hat EPA has concluded that it is practicable
to route this project differently than what

the Applicants currently propose, and that
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doi ng so woul d reduce environnental inpacts?

A (Lew-Smth) | guess | would need a little nore
time to review it thoroughly.

Q Take your tine.

(Wtness revi ews docunent.)

A (Lew-Smth) It does say that further work to
determ ne the practicability of the hybrid
alternative is clearly warranted. So..

Q And | et ne represent, for purposes of ny
questions to you, that the "hybrid
alternative" referred to here is the
alternative explored in the Environnental
| npact Statenent that would call for the new
right-of-way |ocated in the northern portion
of the route, instead of being a new over head
ri ght-of-way, that that portion of the
Project would be buried. That's ny -- let ne
represent that's what the "hybrid
al ternative" neans.

So is this letter then saying the hybrid
alternati ve woul d have | ess environnent al
I mpact ?
MR. WALKER: bj ection. The

docunent speaks for itself.
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CHAI RMVAN HONI GBERG Ms.
Manzel |'i .

MS. MANZELLI: 1'm | ooking for
this panel's expertise in how this docunent
fits into the alternatives that m ght be
practicable for this Applicant, in this
project, in this venue.

CHAl RVAN HONI GBERG  That wasn't
t he questi on. Sustai ned.

BY MS. MANZELLI :

Q Now, in terns of the word "practicable"” with
respect to wetlands, that's a legally defined
term right?

A (Lew-Smth) I'mnot aware of that.

Q Ckay. Now, you're famliar with the
reconmendati on fromthe New Hanpshire
Departnent of Environmental Services that the
wetl ands permts for this project be
approved?

A (Lew Smth) Yes.

Q Now, representing that this letter here from
EPA i s suggesting that the new right-of -way,

i nstead of being an overhead route, should be

buried, isn't that at odds with the
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reconmendati on fromthe New Hanpshire
Departnent of Environnental Services?
(Lew-Smith) Well, | think they're two different
permtting agenci es that have their own
requirements. | don't feel necessarily
confortable digging into the weeds here. W
anal yze vernal pools strictly as wildlife
habitat, so we didn't do an anal ysis of overall
wet | and i npacts on the Project.

Fai r enough. Thank you.

Let's tal k about possible additional
wet |l and i nmpacts and del egation. It's
possible that if this Subcomm ttee approved
the Project, that after such an approval the
Applicant could create nore wetl and i npacts,

i ncl udi ng vernal pool inpacts, as a result of
identifying the additional storage sites,

| aydown areas, staging areas, and off-

ri ght-of -way access roads that nmay not be
identified yet; correct?

(Lew-Smth) | have heard that di scussed.

Now, is it true that you, sitting here today,
you have no way of know ng how insignificant

or significant these possible additional
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I mpacts coul d be?

A (Lew-Smth) That's correct.

Q Do you agree that the Applicant is requesting
that if this Subcomm ttee does not -- excuse
nme -- does approve the Project, that the
Subcomm ttee's approval includes del egating
to New Hanpshire DES the authority to approve
possi bl e additi onal wetl and i npacts?

A (Lew-Smth) That is ny understandi ng, yes.

Q And do you agree that such additiona
permtting would be w thout any revi ew of
this Subconmmttee or the Site Eval uation
Commi ttee?

A (Lew-Smth) | believe so.

Q And do you agree that would be w t hout any
publ i c hearing?

A (Lew-Smth) As | understand it, yes.

Q And that no infornation about these
addi tional wetland inpacts woul d be provided
to the parties in this case?

A (Lew-Smth) As | understand it, yes.

Q Now, could the Applicants have done nore to
specifically identify all wetland inpacts so

that these wetl and i npacts coul d be revi ewed
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and considered as part of this SEC process?

A (Lew-Smth) It appears so.

Q Il want to talk a little bit about tenporary
wet | and i npacts. You testified earlier
today, if | understood it correctly, and
please let ne knowif | didn't, that with
respect -- | think you were tal king about the
| upine plants at this point -- that if tinber
mats were in place for as |ong as two nonths,
t hat they would be starting to do nore harm
t han good; is that correct?

A (LewSmth) Correct.

Q Ckay. Now, do you have -- was that |limted
to lupines, or was that a broader opinion
relating to water resources or other
envi ronnent al , possi bl e envi ronnent al
I npact s?

A (Lew-Smth) When | tal ked about it, | was
referring specifically to rare pl ants.

Q Ckay. Wth respect to water resources,

i ncl udi ng vernal pools, are you aware that --
do you believe that many of the proposed
wet | and i npacts that are proposed to be

tenporary could in fact be permanent?
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(LewSmth) Yes, sone of them could be

per manent .

And would that primarily conme from access
roads and pads used to cross those water
resour ces?

(Lew Smth) Yes.

I'd like to refer you to page -- the sane
page we | ooked at before, Page 29 of the
report that acconpani ed your origina
prefiled testinony. So we're | ooking at

CFP 136, Page 29. This is the sane section
titled, "Conclusions," except instead of the
| ast sentence, | want to | ook here at the
first sentence which states, "The data

col | ecti on net hodol ogy used for vernal pools
appears to be sufficient in terns of type of
data col |l ected, anount of data and tine of
year. However, the ranking protocol for
determning quality of the pools was an

I nappropri ate met hodol ogy and was

i nconsistently applied. This has resulted in
a lack of reliable data,” and it goes on.
Did | read that correctly?

(Lew Smth) Yes.
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Q Ckay. So | believe | correctly understand
that that section of your report was limted
to vernal pools; correct?

A. (Lew-Smth) Correct.

Q Do you have any opi ni ons about the
nmet hodol ogy the Applicants' consultants used
to assess ot her water resources?

A (Lew-Smth) | do not.

Q Are you aware -- let me step back.

Am | correct that the rational es used in
the U S. Arny Corps of Engi neers Hi ghway
Met hodol ogy Manual are an inportant part of
t he assessnent of wetland functions and
val ues?

A Yes.

MR. WALKER: Objection. She's
getting into questioning that could have and
shoul d have been asked earlier.

CHAI RMVAN HONI GBERG It got
answered "Yes." So let it go.

MR. WALKER:  Yeah.

BY MS. MANZELLI :

Q Are you aware that the Applicants’

consultants testified earlier in this hearing
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that they did not docunent any rationales in
connection with their assessnent of functions
and val ues?

A. (Lew-Smth) I'mnot aware of that, no.

Q Do you agree that not docunenting any
rati onale as part of their wetl ands
assessnment is problematic, including that it
makes it inpossible to try to scientifically
reproduce the assessnent?

A (Lew-Smth) | don't feel like I've studied
t hose assessnments enough to nmake an opi ni on on
it at this point.

Q Woul d you be able -- if soneone were to hire
you to go out into the field and reproduce
t he Applicants' assessnment of wetl ands, would
you be able to do so without any know edge
what soever of the rational es underlying that
assessnment ?

A (Lew Smth) Again, could you rephrase the
question? I'mhaving a little trouble
under st andi ng what exactly it is you're asking.

Q Sure. | can try.

So ny understanding is that it's a

f oundati onal part of devel opi ng a wetl ands
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assessnent to identify the rational es using

t he manual that support the function and

val ue that you are assigning to a particul ar
wetland. So that's ny understanding that I'm
starting with. |Is that accurate?

(Lew-Smth) It's an inportant part, yes.

Ckay. So ny question is: Let's say that

part isn't there, as the Applicants’

consul tants have testified they did not
docunent their rationales in any way. And
let's say you wanted to go out into the field
and verify or refute the accuracy of the
Applicants' wetland functi ons and val ue
assessnment. So ny question is: Wuld you be
able to do that with no rational es in hand?
(Parsons) W're going to confer real quick
(O f-the-record di scussi on anobng panel nenbers)
(LewSmth) Again, since | haven't really

| ooked at their assessnent, it's really hard
for me to make an opinion on that to answer

t hat questi on.

Ckay. |If you were going to undertake an
assessnent of the functions and val ues of the

wet |l ands that may be inpacted by this
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project, would you anticipate that you woul d
docunent the rationales that you used to
support your assessnent?
(Lew- Sm th) No, not al ways.
Not al ways. And under what circunstances
woul d you not docunent thenf
(O f-the-record di scussi on between M.
Parsons and M. Lew Smith.)
(Lew-Sm th) You know, typically on smaller
projects we woul dn't bother to docunent them
And is this a smaller project?
(Lew Smi th) No.
Do you believe that the Applicants’
consul tants have provi ded enough i nformati on
W th respect to water resources for DES to
determine if they -- if water resources have
been adequately restored after --

MR. WALKER: (Cbjection. [|I'm
sorry. bjection. It could have been and
shoul d have been in his report.

CHAI RVAN HONI GBERG | don't
think that's the only problemw th the
question. M. Manzelli.

MS. MANZELLI: Wwell, |
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respectfully incorporate by reference the
argunent set forth in a Mdtion for Rehearing to
be filed today which in sum says that the

i nformation --

CHAI RVAN HONI GBERG  That you
get to ask wi tnesses about what ot her agencies
woul d do, whether sonething is adequate for
another entity? That was your question. Was
the information sufficient for DES? That was
t he question. That objection is sustained.

MS. MANZELLI: That was part of
the question. The question was limted to
restoration.

CHAI RVAN HONI GBERG  That
obj ection i s sustained.

M5. MANZELLI: May | state ny
response in full for the record?

CHAI RVAN HONI GBERG  You shoul d
ask your next question. You apparently have a
docunent you're filing that apparently wl|l
state your position and will be on the record.

MS. MANZELLI: Ckay. Fair
enough.

BY M5. MANZELLI :
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Q Have you seen any detailed, site-specific
restoration plans for each inpacted water
resource?

A. (Lew-Smth) | have not.

Q Thank you. | have no further questions.

A (Lew Sm th) Thank you

CHAl RVAN HONI GBERG O f the
record.

(Di scussion off the record)

CHAI RVAN HONI GBERG Ms. Paci k

M5. PACIK: Thank you. |'m
going to try not to use any exhi bits because |
|l ost all ny peopl e.

CRGCSS- EXAM NATI ON

BY Ms. PAC K

Q My nane's Danielle Pacik. | amthe attorney
for the Gty of Concord, and I'm al so the
spokesperson for Minicipal Goup 3 South. |
just have a coupl e questions, the first one
follow ng up on sone of Attorney Manzelli's
questi ons about vernal pools.

| also wanted to ask about one of the
statenents in your prefiled testinony which

is in Counsel for the Public Exhibit 136,
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Page 6, Line 2. You state that the data

col | ecti on nmet hodol ogy used for
identification of vernal pools is sufficient,
but the ranki ng protocol used was

I nappropriate and inconsistently applied.

In terns of the methodol ogy used to
identify vernal pools, | just want to confirm
you did not go out and do any of your own
field work to confirmthat all vernal pools
were identified; is that correct?

A. (Lew-Smth) That's correct.

Q Ckay. And so if | were to represent to you
that Dr. Van de Poll, who was hired by the
City of Concord, identified a vernal pool in
Concord that was m ssed, you would have no
reason to dispute that; is that correct?

A. (Lew-Smth) That's correct.

Q Ckay. And sane, just to confirm | think
this is accurate based on your discussion
with Attorney Manzelli. But you also did not
do anything to confirmthat wetl ands were
appropriately delineated by the Applicants;
Is that correct?

A (Lew-Smth) That's correct.
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A

Ckay. Going to the Karner blue and sone of
the other rare and threatened butterflies and
noths in the area, | just wanted to ask a
coupl e of questi ons.

We had seen Counsel for the Public --
l"mnot sure. | believe it was Counsel for
t he Public Exhibit 602 which showed a chart
of the different nunbers of Karner bl ue over
t he years and how t he popul ati on changed on
an annual basis; is that right?
(Amaral) Yes. | think you're referring to the
figure in the New Hanpshire Fish & Gane report
from 2016.
Yes, that's correct.
(Amaral ) Ckay.
Ckay. So ny question is: |In terns of the
Frosted Elfin, your report stated that only
10 to 20 individuals were found annually in
New Hanpshire; is that right?
(Parsons) Yes, although |I'm not sure of the
upper nunber, if it was 20 or 30.
Sonmewher e between 10 and 30. Is that fair to
say?

(Parsons) That's fair to say.
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|*"'msure your report has it. | just don't
have the page right in front of ne. But
that's a lot less than the Karner blue; is

t hat correct?

(Parsons) That's correct.

And in terns of that chart that we saw w th
t he popul ati on of the Karner bl ue going up
and down each year, would that also apply to
the Frosted Elfin in terns of popul ati on

i ncrease and decrease on an annual basis?
(Parsons) I'"'mafraid we don't have that
information. W don't have the nunbers in
order to put together a graph |like that for
Frosted Elfin.

And is that because there's just such a snall
popul ati on?

(Parsons) And | don't think it's gotten the
attention that the Karner blue has.

Ckay. So they just haven't been counted?
(Parsons) That's correct.

As you sit here today, do you know whet her or
not there's nmore than -- when you say 10 to
30 individuals, does that nean there's 10 to

30 Frosted Elfin in the entire state of New
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Hampshi re?

A (Parsons) | believe so.

Q Ckay. And do you know whet her there's nore
now i n 2017 than the nunber that you had
provided in your report?

A (Parsons) | do not.

Q Ckay. What about the persius Duskyw ng
Ski pper? Your report didn't indicate many of
t hose individuals are in New Hanpshire. Do
you have any estinmate?

A. (Parsons) No, | do not believe that there were

any available at the tine we did the report.

don't believe there are any avail abl e now.
Q Do t he popul ations of the Frosted Elfin and

Duskywi nd -- Duskywi ng Ski pper, do you know

whet her they go up and down on an annual

basi s?
A (Parsons) I'mafraid | do not.
Q I's the popul ation of the persius Duskyw ng

Ski pper | ess than the Karner bl ue?

A (Parsons) | do not believe we know that. W
know t hat the speci es has not been seen for
several years in the state of New Hanpshire,

but I'mnot sure there's been a very
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conprehensive effort to | ocate and identify and
enunerate the Duskyw ng Ski pper.

Q In terns of the Frosted ElIfin, the ones you
had previously nmentioned were 10 to 30 of
themin the state of New Hanpshire, those are
in Concord; is that correct?

A (Parsons) Yes, but that --

Q And are those in the area of the proposed
project where it would be constructed?

A (Parsons) Down to the | evel of square feet and
feet on the ground, I'mnot sure. But it's
certainly within the vicinity, the direct
vicinity.

MS. PACIK: Okay. Thank you. |
have no further questions.
CHAI RVAN HONI GBERG Ms. Paci k
your peeps have left; right?
M5. PACI K It appears so.
CHAI RMVAN HONI GBERG Ms. Saffo.
CRGCSS- EXAM NATI ON

BY Ms. SAFFO

Q Good afternoon. |, too, just have a couple
of questions regarding the prefiled

testinony. Yours is dated Decenber 30, 2016,
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your original one before you supplenented it;
correct?

A (Lew Sm th) Decenber 30th, yes.

Q Yes. And did you have the opportunity to
review the construction plans provided by the
Applicant in Decenber before witing your
final report?

A (Lew-Smth) | believe so. It's hard to say
definitively because there's been plans and
t hen updates to pl ans.

Q That's actually going to be ny point, that by
the tine you submtted your testinony, there
had been just the initial rel ease of plans;
correct?

A. (Lew-Smth) Correct.

Q And t hen they' ve been updated since that
time;, correct?

A (LewSmth) Correct.

Q Now, as far as the 52-m | e underground route,
are you famliar wth the status of those
pl ans?

A. (Lew-Smth) Well, I'"'mfamliar that there is a

nunber of state watch species up there.

Q Ckay. And what do you nean by "state watch
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speci es"?

(Lew-Smth) So if a species isn't listed as

t hreat ened or endangered, the state puts it on
kind of "watch"” list. And there's really two
categories. One is the "watch" |ist, and
another is "indeterm nate," which neans there's
really not enough information to know where
that should be, if we should keep watching it
or if the population is stable. So there's a
nunber of species out there that are state
wat ch or indeterm nate.

And so where -- do you have a current

under standing as to where the route i s going
to go on the 52-m | e underground route,
nmeaning to the right side of the road or |eft
side of the road? Do you have a sense of

that at this tine?

(Lew-Smth) | haven't |ooked at it recently.
There's been sone di scussion about how t he
initial application and plans indicated it
was goi ng to go underneath the roadway. |Is

t hat sonet hing you were generally famliar
wth for a period of tine?

(Lew-Smth) No, we're not famliar with that.
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Q Ckay. Now, at this tine, what did you --
what i s your understandi ng of the
ri ght-of-way for the underground route?

A (Parsons) My understanding was that it was an
exi sting right-of-way, | think in nost
| ocati ons adj acent to the roadside. Sone of
was at relatively high elevations within the
Green [sic] Mountain National Forest. That's
about it.

Q Yeah. So when you were considering wetl and
i npacts, for exanple, and the aninals that
woul d be i npacted by the wetl ands i npacts,
was it your understanding that the
underground route would be primarily in

di sturbed areas, areas already disturbed?

A (Parsons) Yes.

Q So if that changes, if now portions of the
underground route wll be in areas that are
not currently disturbed -- for exanple, 6

feet off the disturbed area or up to 20 feet
off the disturbed area -- would that be
sonet hi ng you woul d need to know to consi der
I npacts on wetl ands?

A (Parsons) W would certainly need to know to

It
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assess the inpacts. W would need to know t he
constructi on techni ques, whether, you know,

t hey' re near wetl ands, whether they're thinking
about directional drilling to avoid the
wet | ands, how far into the forest they're

goi ng, what type of forest it was.

Ckay.

(Lew-Smth) So | would like to clarify.

Sur e.

(Lew-Smth) W, as a panel, weren't tasked with
assessing i npacts to wetl ands.

Yes.

(Lew-Smth) So, nore specifically, if there
were inpacts to rare plants or wildlife

associ ated with that novenent, then that's
sonet hing that we woul d | ook at.

And to consider those inpacts, would it be

hel pful to know where the trench is going to
be dug?

(Lew Smth) Yes.

And do you -- as of this date, has anybody
told you definitively where the trenches are
goi ng to be dug?

(Lew-Smth) No. Fromour perspective, it's
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nore, you know, when we assess the inpacts, we
relied on their cal cul ati ons of inpacts. So
that's what we relied on.

Q As disclosed to you in their plans and
reports.

A (LewSmth) Correct.

Q So if they're going to change those plans and
reports, that's informati on that would be
hel pful to you, correct --

A. (Lew-Smth) Correct.

Q -- to consider inpacts into the future;
correct?

A (Lew Smth) Correct.

Q So be fair to say it mght be a different
inpact if at one tine they' re saying they're
going to be to the left of the road and now
they're switching and it's going to be to the
right side of the road if the habitat is
different on the other side of the road?

A (LewSmth) Correct.

Q Now, your supplenental report was in April,
correct, April 17, 2017; correct?

A (Lew Sm th) Suppl enental testinony, yes.

Q Yeah. And if since that tinme we' ve | earned
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that along the roads for 52 mles, when they
do do the trenching they're going to be
backfilling with flowable thernmal backfill,

al so known as fluidized thermal backfill,
woul d that nake a difference in your opinion?
(Lew Smth) That was beyond our scope.

Ckay. So | would just note that if in a

wetl and area -- do you think there would be
an i npact on the species that you have been
di scussing today if that wetland area came in
contact with substances such as coal fly ash?
Are you famliar with what coal fly ash is?
(Lew-Smth) Again, this is really beyond our
scope.

Ckay. So, certainly, if any item a car
flipping over and causing oil or anything is
i ntroduced into a wetland that woul d be

consi dered a chem cal or sonething non-
natural, could that inpact that wetl and and
then inpact the species in turn?

(Lew Sm th) Yes.

So to put it another way, you considered that
sonme speci es need wetl ands, but you didn't

i nventory the wetl ands, for exanple?

111
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A (Lew-Smth) That's correct.

Q And you relied on, as we discussed, Northern
Pass's inventory of the vernal pools.

A. (Lew-Smth) That's correct.

Q I'm |l ooking at Page 7 of 14 in your origina
prefiled direct testinony. And Line 5, you
not ed, quote, "Lacking docunentation of an
anal ysis by NPT, it is not possible to
determ ne the nature, extent and duration of

potential effects of the Project..." and at
t hat point you were tal king about sone bird
species; correct?

A (Parsons) That's correct.

Q So, summarizing this in a different way,

W t hout this docunmentation it's hard for you
to do your job; correct?

A. (Parsons) Correct.

Q | believe that's it. One second. | believe
ny ot her questions were already addressed,
but |I'm just doubl e-checki ng.

(Pause)
Q And on Page 22 of 23 of your suppl enental

testi nony, you tal ked about the Project going

forward with an i ndependent environnent al
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nonitor; correct?

(Wtness revi ews docunent.)

(Lew Sm th) Page 22.
Li ne 9.

(Lew-Smth) Yes, that's correct.

Q Page 22 of 23, Line 9?

A. (Lew-Smth) O the suppl enental ?

Q Yes.

A (LewSmth) Ch, sorry.

Q | think I have that right. Mybe | don't.
A (Lew-Smth) I'msorry. Wat page agai n?
Q Page 22.

A

Q

A

Q

And t hat person could be -- so if an

I ndependent environnental nonitor finds that

there's going to be inpacts that were not

pl anned, how do you -- do you have a proposal

for how they would stop the process?

A (Lew-Smth) We don't really have a proposal.
But as we nentioned in the testinony, though,
t hey shoul d have authority to stop work if
there's permit conditions that aren't being
nmet .

Q And earlier you were tal king about the

di fference between tenporary conditions that
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really have permanent inpacts, such as |

t hi nk the exanpl e you gave us earlier today
was if you plow over | upine, but you're not
going to pave it, there's still a pretty
significant inpact to the lupine. Do you
recall that testinony?

A (Lew Smth) Yes.

Q Simlarly, if you' re building a concrete --
if you're putting cables permanently into
areas that are wetlands and then covering it
with concrete and then putting on top of that
a perneabl e substance, that woul d change the
nature of the wetland permanently; correct?

A (Lew-Smth) Again, | would have to | ook at
specifics. But it would certainly change the
nature of the wetland. |In broad terns, that
i mpact could be significant or it could be
m nor, dependi ng on where in the wetl and and
how nmuch the wetl and was i npacted and the
hydr ol ogy of the wetland, et cetera.

Q And we woul d need that information so you
coul d assess that i npact.

A. (Lew-Smth) Correct.

MS. SAFFGO  Thank you. No
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further questions.

CHAl RVAN HONI GBERG | don't see
Ms. Birchard or M. Plouffe. | don't see M.
Percy or M. Cunningham | don't see M. Van
Houten. That brings us to Ms. Menard. M.
Draper? So you're switching positions? Oh,
okay. M. Draper.

And Ms. Townsend, you have
questions, too?

M5. TOANSEND: | have a coupl e
questi ons.

MR. DRAPER: Could | have the
ELMO, pl ease?

CRGCSS- EXAM NATI ON

BY MR DRAPER

Q

Q

So | just wanted to bring up that | coll ected
t hese on a wal k down to a beaver pond very,
very close to the right-of-way. And one of

t he anmazing things that happened was | heard
a mating call of a wood frog. Does that seem
unusual ?

(Lew-Smth) At this tinme of year, yeah, it's
unusual .

I was totally shocked. | nean, | went all
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over trying to find it. Never did see it,
but it had to have been there.

So this beaver pond is within 200 neters
of the right-of-way, and that is why | chose
this particular site. Looking at these
specinmens, is it unusual -- yes, is it
unusual to have these individuals sw nmm ng
about in Novenmber? Can you make -- | nean,
"' mnot sure what you can see on your Screen.
Can you - -

(Lew-Smth) Oh, yeah, we can see them
Ckay.
(Lew Smth) Thanks for the entertai nment, by
t he way.
I work hard at this.
(Lew-Smth) G ven the weather we've had, it's
not unusual, no.
But |ike other years, have you seen anyt hi ng
li ke this?

W TNESS LEW SM TH: Do you want
to speak to | ocal conditions here?
(Amaral) | have to admt, |'ve never |ooked for
t adpol es i n Novenber.
Nor |I.
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A (Amaral) | think they probably burrow down in
the mud when conditions are harsh and they
becone sonmewhat nore active on mld days.

So. ..
Q Can you identify what those, what kind they

are?

A (Amaral) No, | can't.

Q These | think -- oh, go ahead.

A. (Lew-Smth) I think they're likely green frogs.

Q Yeah, | worked really hard. ' Cause |ast week
| found sone gray tree frogs, and |'ve never
seen those wi nter over in ny beaver pond.
But they were still about the sane stage, but
they were tree frogs. And these, | couldn't
find them of course, when | needed them
But anyways, |'ll just nove on because
wanted to keep building on the kind of -- |
think it's kind of unusual to find them
swnmmng around. D d you see backswi nmers in
there? Wuld they be swnming at this tine?

A (Lew-Smth) I nean, if you saw t hem sw mm ng,
they'd be swmring at this tine.

Q Il won't go anywhere with that. But isn't it

unusual to have themat this tine of year?
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A (Lew Smth) Honestly, | haven't studied that
species in this locale, so | can't really say.

Q It is also funny how when we aren't asked to
| ook for these things, we don't see them
And so | don't know if they are there or
weren't there. But | know when |'ve gone out
Wi th students | ooking for these in the
winter -- in Novenber, and | really want to
find them | can't find them And | was
| ucky 'cause | was hoping to show you these.

So can you tell if any of these are from

a vernal pool?

A (Lew-Smth) It's likely the green frogs are not
froma vernal pool

Q Correct. Yeah.

MR. DRAPER: Coul d you put
sonet hing white underneath? | don't know if
you can -- because there are very small things
swnmmng around. | think the white m ght hel p.
I'"mnot sure. Don't spill it.

BY MR DRAPER
Q Ckay. Do you see the guys that | ook |ike
pi ckerel ?

A (Lew Smth) Yes.
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Q Wul d those be in a vernal pool ?

A (LewSmth) | nmean, they | ook |Iike mdge
| arvae.

Q That's what | think they are, too.

A (Lew-Smth) There's lots of different species,

and which species this is I'"'mnot sure. And if

it overlaps wth the species that occur in
vernal pools, |I'mnot sure.
Q What | was trying to get at, | think these
are phantom m dges.
A. (Lew Sm th) Yeah.
Q And they wouldn't be in a vernal pool because
they do usually take two seasons, | think.
But what | was getting at is, one of the
t hings that's unusual about vernal pool
organisns -- let ne see if | can -- | tend to
get tal king nore than where | want to go.
VWhat | was trying to nake the point of
Is there's definitely a difference between a
wet |l and and a vernal pool, correct, in the
speci es adaptati ons?
A. (Lew Sm th) Yes.
Q In that vernal pools, isn't it true the

speci es have to have a very narrow w ndow of
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success usually? | nean, there usually is a
very narrow w ndow of success because of
the. ..
A (Lew-Smth) Yeah, if you could be a little nore

clear in your question.
Q Yeah, it wasn't well| stated.

If you're an organismthat lives in a
vernal pool, you have many things that are
wor ki ng agai nst you to have a good survi val
rate.

A. (Lew Sm th) Yes.

Q So what | was trying to get to is you
mentioned in your testinony, your
suppl enental testinony on Page 7, Line -- or
7 of 23, Line 7, about... it was just
basically a point that you had a problemw th
vernal pool mtigation. | was wondering if
you had ever seen vernal pool mtigation |ike
a repl acenent of a vernal pool on an
el evation of nore than |i ke a diagonal of 30
degrees, roughly 30 degrees with blasting and
repl acing that vernal pool. |Is that a
possibility of making it work?

A (Lew-Smth) Very slimpossibility.
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Q Thank you.
MR. DRAPER. Let's put up this
ot her picture.

BY MR DRAPER

Q Have you seen enough of these guys?

A (Lew Smth) Sure.

Q Coul d you see fairy shrinp?

A (Lew Smi th) No.

Q No. | was hoping -- there were fairy shrinp.

That's what | was getting at with the vernal
pool was that there were sonme fairy shrinp
and | think a couple of copepods that were --
that was great. | was happy to see them |
w sh | had an ELMO at honme we coul d have
used.

So woul d you identify this guy?
(Lew-Smth) Yeah, that's a spotted sal amander
And does he need a vernal pool?

(Lew Smth) Yes.

o > O >

And what is the part of the -- what nmakes it
difficult frequently for these spotted

sal amanders in finding their vernal pool?
That's probably a | ousy question, too.

How about -- go ahead.
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A (Lew-Smth) There is a fair bit of road
nortality that happens. So these critters |ay
their eggs in a vernal pool. They're there for
a coupl e weeks doing their thing, and then they
| eave and spend the rest of their |ives outside
in the forest around vernal pools. So there's
a magration that happens. And you've probably
all seen it. Warmrain in the spring, |ots of
frogs and sal amanders on the road. That's them
novi ng into the breeding pools. So, traffic

nortality in certain places can be significant.

Q And how | ong usually does that m gration
| ast ?
A (Lew-Smth) Well, | nean, it can be just one or

two nights, you know, dependi ng on the weat her.
Sonetines it's strung out over a coupl e weeks.
And then there's also the fall one sonetines.
Have you ever seen that?

(Lew-Smth) The fall one?

Yeah.

But have you seen one?

Q
A
Q
A. (Lew-Smth) Not as big as the spring one.
Q
A (Lew Sm th) Yeah.

Q

|'ve tried so hard. Never got one. That's
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good. Maybe we can go there sonetine.
So what | was wondering, with the
current weat her situations we're having now,
woul d that put any nore pressure on these
organi sns searching for vernal pools?
A (Lew-Smth) Do you nean specifically the warm
weat her we' ve been havi ng?
Q Well, the unpredictability of the warm
weat her and the dry weather and the -- |
nmean, have you seen any changes i n anphi bi an
popul ati on because of these weather events
t hat we' ve been havi ng?
MR. WALKER: (bj ection, M.
Chairman. W're getting into an area that
coul d have been covered and shoul d have been
covered in his prefiled testinony.
MR. DRAPER: Well, we haven't
had -- |I'"msorry.
CHAI RMVAN HONI GBERG M . Draper,
what woul d you --
MR DRAPER: | didn't nean to be
a -- what | was trying to address was the fact
that we've already had two weat her events in

bet ween since their last testinony. And I'm
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kind of feeling like -- I'"mjust asking if
t hey' ve seen any changes i n anphi bi an
popul ati ons.

CHAI RVAN HONI GBERG [ 1
overrule the objection and allow themto
answer. |'Ill ask you, M. Draper, if you
could, to keep your questions focused if you
can.

MR DRAPER |I'msorry. | get
exci t ed.

(Lew-Smth) So | don't think you're going to
see any i npacts on popul ati ons based on weat her
events that aren't, say, catastrophic. Cdimte
is adifferent thing. And | honestly -- |

mean, | haven't studied it specifically.

Things are going to change with climate,

t hough.

And do you think that m ght be nore focused

| i ke on anphi bi ans that we woul d see those,
that they'd be a canary in the coal m ne;

t hey m ght be the first ones we see the ngjor
changes on?

(Lew-Smth) Potentially.

Thank you. |I'mtrying to be focused.
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I had a -- on the sane funny thing with
climate. The climate of the political things
that we're having going on, do you find it
nore difficult to even address tal ki ng about
cli mate change because of that?
A (Lew Smth) Personally, no.
MR. WALKER: (bj ecti on.
Rel evance.

CHAI RVAN HONI GBERG  Yeah, M.
Dr aper .

MR. DRAPER: Well, | was just
feeling like | do think that we haven't been
tal ki ng nuch about climte change, and | was
just wondering if it was political or --
because we certainly are having it.

CHAl RVAN HONI GBERG Wl I, it's

not really part of what they've been talking
about in this case, so..

MR. DRAPER Well, it's just
questioni ng whether or not they were feeling
any pressure. That's all | was asking. It
wasn't |ike --

CHAl RVAN HONI GBERG That's a

little far afield, so I'mgoing to sustain the
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obj ecti on and ask you to nove on.

BY MR DRAPER:

Q Ckay. How about this species here?

A (Lew Sm th) Snoboth green snake.

Q Was that nentioned at all in your report?

A (Lew Smi th) No.

Q Is that a threatened species?

A (Lew-Smith) Not that |I'm aware of.

Q Oh, it's not?

A (Lew-Smth) I think it's not listed as
t hr eat ened.

Q Maybe |i sted?

A (Lew-Smth) It's not listed threatened or
endangered in the state.

Q Ckay. |Is there a watch for it or anything?

A. (Lew-Smth) There nmay be --

Q ' Cause | thought --

(Court Reporter interrupts.)

A (Lew-Smth) It's not listed as threatened or
endangered. It may be |listed as a speci al
concern or --

Q "' msorry. Do these |lists change frequently,

or are they --

A (Lew Smth) Cccasionally.
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Q -- or are they updated nore often now t han
they were, like, ten years ago?

A. (Lew-Smth) I don't know.

Q Ckay. Al right. 1'd like to -- oops.

Is there anything that you have revi ewed
on this project since your |ast testinony
changed your conclusions? You' ve actually
kind of nmentioned that you've seen, actually,
t he Applicant has adapted sone better
tactics. But have you seen anything el se
t hat has changed that -- say it again.

Has anyt hing you' ve reviewed on this
proj ect since your |ast testinony changed
your conclusions or added to your concerns?

A (Lew-Smth) Fromny perspective, |'ve addressed
nost of those al ready today.

A. (Parsons) | think we all have.

Q Super. Thank you. And the last one I'd |ike
to ask each one of you: Wiat do you think is
t he biggest chall enge facing threatened and
endanger ed speci es today i n New Hanpshire?

A (Parsons) Peopl e.

A. (Lew-Smth) I'"'mgoing to echo that. It's

really devel opnent related to peopl e.
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A (Amaral ) Human popul ati on growt h, yes, and
habi t at | oss.

A (Reynol ds) For bats, it's infectious diseases
ri ght now.

Q Super. | thank you very nuch.

CHAI RMVAN HONI GBERG Now Ms.
Menar d.
CRGOSS- EXAM NATI ON

BY Ms. MENARD:

Q Good afternoon everyone. | amhere as a
menber of the Deerfield Abutters. Most of
our questions today have to do with sonme of
t he nost recent subm ssions over the weekend,
but | would like to lead with two questions
about herons.

It was nentioned earlier that the buffer
zone for herons is sitting at 330 feet
currently.

MS. MENARD: And Bob, if you
could put up the first exhibit.

BY Ms. MENARD:

Q Again, this is fromApplicant's Exhibit 124A

Do you feel that herons would have a

hi gher tol erance for construction noise than

128
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the other raptors that have been put into a

660-f oot buffer zone around their active

nests?
A. (Parsons) | don't think I can answer that
question precisely. Yeah, | know that we

implenment a simlar buffer in Vernont and that
it appears to be sufficient. And I've not cone
across, other than the recent literature that |
delved into in the | ast past week where | arger
buffers were asked for and that there were sone
i nplications of having human activities, in
particul ar, construction activities, closer
than -- or further away, sorry -- excuse ne --
than the 330 feet. That was the first tine |
had come across literature that suggested that
330 feet was insufficient.

Q Ckay. So you're using that study as a reason
to expand and recommend that the buffer zone
be expanded.

A (Parsons) Yes, and it wasn't just a study. It
was several -- it was three docunents. Two
from provinces in Canada, one fromthe state of
M nnesota, m ght have been W sconsin, that were

literature reviews of devel opnent activities
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and a whole series of different activities and
exi sting buffer zones and potential inpacts.
And as a result, they suggested that 800 to
1,000 feet may be a better buffer distance to
use than the 330 feet.

Q And in the studies, did they get into the
speci fi cs about whet her the construction
activities, was it due to |like helicopters
flying near a nesting heron, or were there
ot her types of construction activities that
were delved into in terns of a creation of
di st ur bance?

A (Parsons) If they did, |I did not come across
that in the article.

Q Ckay. Thank you. On Page 6 of a docunent
that has cone out, this has to do with the
avoi dance and m nim zati on neasures. And
|*ve actually | abel ed and put nunbers next to
a couple of the bullet points just to direct
our attention. And |ooking at nunmber 1, this
for turtles is a concern to us, "avoid and
m nim ze inpacts to open water and nucky
substrates to the greatest extent

practicable.” And ny question -- | need a
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background question first, and that is: Do
you know whet her or not --

MS. MENARD: And Bob, would you
mnd putting up the map, please?

BY Ms. MENARD:

Q This is a pond in Deerfield. And in terns of
the wetl and desi gnati on question, does it
matter that, in terns of when you're
assessing wetland i npacts to an area, whether
or not a pond is |abeled or not? W had sone
di scussion with Ms. Carbonneau back on
June 23rd in the norning that was -- | had
rai sed this question about why wasn't the
pond | abel ed as a wetl and, a desi gnat ed
wet | and area. The answer given was that the
primary wetland is in the right-of-way, and
so that is why the wetl and was | abel ed, and
the pond area is just part of that wetl and
ar ea.

So what type of inpacts would you
anticipate to a pond area, given the
construction of that lattice tower?

A (Lew-Smth) It's alittle difficult because

haven't revi ewed these plans or the pond, and
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it's hard for ne to tell. As | understand it
fromwhat you' re saying, there is wetl and
that's adjacent to the pond that's being

i npacted. And | can't tell if the pond itself
is being inpacted fromthis construction.

Q Ckay. Fair enough. The fact that the pond
wasn't | abeled as a PUB, which is a -- if
there were ponds in other sections of the
right-of-way and it has a | abel as a distinct
wet | and type, does that om ssion in any way
cause AMMVE neasures to be overl ooked or not
considered? So let ne just back up a mnute.

You can see clearly the wetl and area
DF 28 is |abeled and it was identified.

A. (Lew Sm th) Yes.

Q And there are neasures, you know, after they
do their calculations, there are neasures
that, you know, they know what certain
I mpacts are created on certain types of
wetl ands. But the pond area is an open body
of water. And we've just read that there
needs to be special considerations for an
open body of water wi th nuddy substrates.

The fact that this wasn't acknow edged or
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| abel ed or categorized, does that -- ny real
concern is, is there sonething that's going
to inpact this pond that is just off
everybody' s radar?

A (Lew-Smth) Certainly if there's a proposed
work area in the open water of the pond itself,
I would want those inpacts avoided if at all
possi ble. That's what we would push for, and
push it into the wetland, the other part of the
wet | and that does not have open water. | guess
that's as far as | can --

Q Certainly.

A (Lew-Smth) G ven what | know about it, that's
as far as | can go.

Q Thank you.

Is it your understanding that -- again,

this is a different topic relating to
turtles. 1Is it your understanding that the
pl an sheets are going to have nesting
habi t at s mapped out ?

A (Lew-Smth) It's ny -- no. It's ny
under st andi ng that nmapped turtle areas will be
mapped out. And as | understand it, that's

areas within the range of the species that's
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appropriate habitat.

Q Ckay. So they wll be mapped all -excl usive
of nesting areas, feeding areas and ot her
habi t at uses.

A (Lew-Smth) That's ny understandi ng.

Q Ckay. Thank you.

You had nentioned earlier that you woul d
be a proponent of creating nesting sites for
turtles as mtigation?

A. (Lew-Smth) Correct.

Q Do you know, in terns of nest fidelity for
turtles, if they are seeking favorites sites?
And let's say there may be a few favorite
sites that they would head to in any given
nesti ng season. You know, you're suggesting
creating these sites so they wouldn't have to
travel so far. Do you know how long it would
take to establish turtles actually using
t hent?

A (Lew-Smth) So the studies that | have read
have indicated that there's fairly low fidelity
to nests, which neans if another appropriate
nest -- if a turtle cones across an appropriate

nest that they didn't use |ast year, there's a
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potential they would use that again -- or use
that for the first tine.

Ckay. On Page 7 of the AMM Appendi x 126,
there's a section that tal ks about

envi ronnmental nonitors sweeping for and
novi ng any observed turtles out of harnis
way, and it's going to happen at the

begi nni ng of the workday, prior to
construction vehicles entering the site, and
again when the npjority of the vehicles are
| eavi ng the site.

What i s your understanding of why it is
practicable to only sweep for turtles during
the tines identified by the Applicant?
(Lew-Smth) Well, | think that it's coupl ed
wi th training of construction personnel about
the i nportance of the turtles and, for that
matter, snakes that live in the area. 1|In ny
mnd, it's likely sufficient to reduce i npact

to adult individuals. Certainly traffic, as

135

|"ve nentioned, is cause of nortality for these

species. The way | kind of envision
construction traffic happening al ong the

right-of-way is not, you know, a | ot of cars,

a
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| ot of noving fast that would hit turtles. So
it's nmy understanding that if you have the
construction personnel that are trained to
identify, avoid, you know, these reptiles, that
if they see one, they're not going to hit the
accelerator, right. They're going to know to
not run over it. So that was ny rationale for
sayi ng that seens sufficient.

Q Isn't it true that turtles nmay be present at
other tines during the day?

A. (Lew Sm th) Yes.

Q Do you agree that turtles could be injured or
run over at any tine during the construction
activity, so not just rush-hour traffic into
the construction site and out when the
noni tors have done their job?

A (Lew-Smth) Well, this goes back to the fencing
of the work areas. |It's ny understanding that
iIf the work areas are fenced, and this is just
about constructi on access roads, the nobst
likely time for themto be injured is when the
construction traffic is com ng and goi ng. But
yes, it could happen at any time during the

day.
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Q A coupl e questi ons about the nonitor
qualifications. And in our -- again, back in
our conversations with the environnental team
on Day 19, June 23rd, there was a discussion
about what qualifications the nonitor would
have. And the answer was given that the
noni tor woul d be have to be qualified to hold
a handling permt issued by Fish & Gane. And
if we go to Page 9 of the AMM neasures, it
reads that all environnental nonitors for the
Project who will handle listed reptil es nust
be listed on the collector's permt. And
then if you go down to the bottom of t hat
page, it states that |isted species that are
encountered at any tine by persons other than
t he environnental nonitor, a designated
menber of the construction team and it
carries over to this next page... so, work
crew nmenbers nay be designated on behal f of
t he environnental nonitor.

Do any of you happen to know if a
collector's permt, or the permt |listed here
in Fish & Game, is that a supervisory-|evel

permt that would allow the transfer off to a

137
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crew nenber ?
(Lew-Smth) | don't know the specifics of it.
Ckay. Thank you.
M5. MENARD: | think that woul d

be in the nature of a request that we m ght be
wanting to follow up with the Applicant after
further review of nore materials to request and
answer a question |ike that; whereas, this team
isn't able to answer that question, naybe the
Applicant's experts mght be able to answer
t hat questi on.

CHAI RMVAN HONI GBERG Is this
based on the information that was fil ed over
t he weekend?

MS. MENARD:  Yes.

CHAI RVAN HONI GBERG Wiy don't

we see what -- if you file sonething, there
w il be a response.
MS. MENARD: |'mgoing to hold

ny questions until we get nore infornmation.

But after, do it collectively as opposed to

pi eceneal i ng through specific requests --
CHAI RVAN HONI GBERG | don't

know t hat you can be sure of what will happen
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after you've reviewed it. |If you have
questions you feel that you want to ask this
panel, | think you should probably ask them

MS. MENARD: Ckay. Thank you.

BY Ms. MENARD:

Q So ny question would be: | guess we'l
assune that not know ng what a coll ector
permt really means in terns of whether it
can be passed off to sonebody el se, would you
agree that the concern of having
envi ronnmental nonitors have full know edge,
full qualification, be mandatory in terns of
anyone who's handli ng endangered speci es?

A (Parsons) Well, it's certainly -- | nean,
that's ideal. |1'mnot exactly sure what you're
aski ng.

Q What |'m asking is: Do you have any | evel of

concern about who in the construction zone
handl es the endangered species, in terns of
they're found, the environnental nonitor
isn't around, but sonebody is picked for the
day and can nmke deci si ons and nove the
endangered species to an appropriate

| ocati on? Do you have any concerns about --
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and maybe you don't have experi ence and don't

have an opi ni on regardi ng the environnent al

nonitors. Maybe you do. | would |ike your
opi ni on.
(Lew-Smth) | guess a lot of it would depend

on, you know, the training and who it is that's
actually, you know, picking up and noving the
species. ldeally it would be the environnental
noni t or .

In di scussions with the environnental team
again on June 23rd, both Dr. Barnum and Ms.

Car bonneau were asked to comment on a
protection zone for turtles, and that
literature was presented, work done by JD
Condon t hat suggests that a 300-neter
terrestrial buffer zone would only protect

14 percent of the adult popul ati on; whereas,

I f you expand that buffer zone out to 1, 000
neters, it protects 87 percent of the

popul ation, and then lastly, 2,000 neters,

100 percent of the population if you are
protecting resident wetlands, all the upland
terrestrial areas. And it was confirned that

the Applicants, they just studied the

{ SEC 2015- 06} [ Day 56 AFTERNOON Session ONLY]{11-06-17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

141

corridor in terns of their inpact assessnent,
even though there was the recognition of the
i mportance of this upland area.

So ny question is: Do you think that
t he Departnent of Energy's assessnent of
impacts to wldlife simlarly is only
eval uating inmpacts to wetlands within the
narrow y defined right-of-way corridor?
(Lew-Smith) I'"'mnot sure that the Departnent of
Energy nmade any comments on turtles, or if they
have, | haven't seen it. Is that what you're
referring to specifically?
Yes. Actually, we can -- let's assune that
they -- okay. I'mnot going to ask you to
assunme that if you haven't read the
Departnent of Energy's report.
(Lew-Smth) Al right. |[|'mbeing rem nded of
the technical report, not the bi ol ogical
opi ni on.
Yes.
(Lew-Smth) It's been a long tine since |
| ooked at that report.
Ckay. Under st ood.

Can we take a | ook at the final
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Envi ronnental Inpact Statenent. And this is
alittle bit lengthy, so I'"mgoing to | et
folks read this on their own.

(Wtness revi ews docunents.)

Q All set? What I'minterested in, what caught
ny attention is the | ast sentence which |I've
underlined. "Populations of nost wildlife
species are prevalent in the state of New

Hanpshire." You would agree with that?

A. (Lew Sm th) Yes.

Q So ny questions, ny final few questions have
to do with the wildlife species that are not
preval ent, such as the endangered speci es of
Bl andi ngs and yel |l owspotted and wood turtle.

So on the next page there's a definition
of "nortality" that comes from-- you can put
the --

MS. MENARD: Bob, can you put
that first page up so people know where this is
com ng fronf

BY Ms. MENARD:

Q This is fromthe Technical Report of the
final Environmental I|npact Statenent. And so

that is Page 122. But we can go to Page 125
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and just take a | ook at the definition of
"nortality.” And it's, by definition,
permanent, long-term and it could lead to
| ocal i zed reduction in wildlife popul ati ons.

So do you agree that a designation as a
threatened turtle species has a recognized
popul ati on-1 evel concern?

A (Lew Smth) Yes.

Q And woul d you agree that an endangered turtle
speci es has an even nore hei ghtened | evel of
concern for its popul ation |evel s?

A (Lew Smth) Yes.

Q Do you agree that the effects on the
Bl andi ngs turtl e popul ation | evel s cannot be
readily nmeasured due to its life history
strategy in terns of trending of the
popul ati on?

A (Lew-Smth) | guess | haven't seen any studies

on popul ation fluctuations in the state, if
that's what you're asking. So |I don't know.

Q If the species at one tinme was threatened and
it was heightened to endangered, that would
be an indicator of the popul ation |evels

declining; would you agree?
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(Lew Smth) Yes.

What Applicant evidence have you seen that
supports their position that project effects

will not further reduce an inpact to the
endangered Bl andi ngs turtl e popul ation | evel ?
(Lew-Smth) I'"msorry. You're asking in ny
opi ni on what the Applicant -- how the Applicant

says there's no inpact?

Correct. W have statenents nmade by the
Applicant's experts that the popul ation
effects of this project on endangered species
Is not going to be long-term yet, we have
information that says that there can be

| ocal i zed popul ation-level effects. And if
that | ocal popul ation-Ilevel effect is it, |
just wondered if you -- if there was anything
t hat you have seen in either the Departnent
of Energy work or in the technical reports or
the Application that can dispel the concern
about an endangered | ocal -l evel popul ati on
that is threatened by the Project.

(Lew-Smth) Certainly with both the Bl andi ngs
and the spotted turtle, because they're

| ong-lived, they take a long tine to cone to
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sexual maturity, there's not a | ot of
recruitnment fromthe eggs that they lay, |osing
adults can be significant to the popul ati on,
okay. And the construction of the Project
could result in sonme |oss of individuals. From
what |'ve seen with the Project plans and with
t he new y-adopted practices, it appears to ne
that the inpacts may be adverse, but because of
t he managenent practices they're not likely
unreasonable. That's as far | can go in terns
of detailing potential popul ation decline.
Thank you.

And one last topic that is also fromthe
Applicant Exhibit 124A. This is a separate
docunent that was a correspondence of vari ous
Fish & Gane and Northern Pass Transm ssi on.

And if we turn to page -- and this neeting,
as you can see, happened Cctober 13th. If we
could just turn to Page 2.

(Lew-Smth) Sorry. Can | interrupt really
qui ck to make an anendnent to ny | ast

st at ement ?

Pl ease do.

(Lew-Smth) That would be that it's not

{ SEC 2015- 06} [ Day 56 AFTERNOON Session ONLY]{11-06-17}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

146

unreasonable if they take the additional steps
that | outlined earlier in ny testinony today
about mtigating and reduci ng i npacts.

Q Thank you.

>

(Lew Sm th) Thank you.

Q M ke Marchand, who is Fish & Gane, raised a
general i1ssue on vegetati on nanagenent,
i ndicating his desire that Eversource
re-dedicate itself to devel oping a vegetation
managenent plan specifically focused on RTE
speci es.

Do you agree that conpany nanagenent

pl ans can change? And |I'd |like to give you
an exanple. It used to be that they woul d
hand- cut the right-of-way, and that was
repl aced with nechanical nowing I think in
the '90s. So, do you agree that conpany
managenent nmay change vegetation pl ans,
managenent pl ans?

A (Lew Smth) Sure.

Q Appendix His -- and again we'll put the

cover sheet up just for a reference. And on

Page 9 there's a representation that current

veget ati ve plans do not plan on using
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herbi ci des as part of its vegetation
managenent program The fact that the
Conpany is stating that that is its current
managenent pl ans, do you agree that that
doesn't guarantee future managenment pl ans
m ght not change? There's no guaranty.

A (Lew-Smth) | agree.

Q So, if Eversource decides to adopt herbicide
use as a vegetative nmanagenent strategy,
woul d that inpact your assessnent in the
future, as far as, you know, project inpacts
of future operations in the right-of-way?

A (Lew-Smth) Certainly it would depend on the
anount of herbicide and the situation they're
using it and where.

Q So your assessnent of inpacts of operations
of the Project are based on the current plans
that they are representing here.

A (Lew-Smth) We actually didn't do nmuch
assessnment of the operational nmanagenent pl an.
It was nore directly on inpacts to the new
devel opnent. Hold on a second.

(O f-the-record di scussi on anong panel nenbers)

MS. MENARD: Ckay. Thank you
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very much.

CHAl RVAN HONI GBERG Al l right.
We're going to take a short 10-m nute break or
so to give everybody a chance to stretch their
|l egs and then return for Ms. Townsend. Go off
t he record.

(Di scussion off the record)

CHAI RMVAN HONI GBERG Ms.

Townsend, whenever you're ready.

CRGOSS- EXAM NATI ON

BY Ms. TOANSEND:

Q

I *' m Heat her Townsend, and |' mrepresenting
t he Non- Abutting Properties Omers, Ashl and
to Deerfield. Good afternoon.
(Panel Menbers) Good afternoon.
On Transcript Day 20 Afternoon, Page 8, in
questioning to Dr. Barnum about the I|ines
that cross the Pem, | asked: |'m wondering
whet her you consider that having nultiple
wires at different heights offers a dangerous
situation, perhaps nore so for being nore
i nes.

And Dr. Barnumreplied, "Yes. | would

agree that given the multiple lines and the
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crossing of the river, this would be a
particularly difficult spot for birds to
navi gate. "

Gven this difficulty of navigation, do
you think that the Applicant's experts
adequat ely investigated the chance of avian
collisions along the Pem gewasset ?
(Parsons) | don't renenber there being a fornal
assessnent across the -- when |ines cross
rivers and river valleys. |If she stated
concerns, | think it's unusual that they didn't
do assessnents on broader rivers anyways that
m ght have water foul and | oons and herons and
things like that that could potentially collide
wth the wres.
Al right. Thank you.

How about | arge bodi es of water like the
Squam or Newfound that are close to the
ri ght - of -way?
(Parsons) I'msorry. | didn't hear that.
Do you think that they did an adequate
assessnment of | arger bodies of water besides
t he Pem gewasset ?

(Parsons) No. | believe in our assessnent of
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t he avian collision work that Normandeau did,
we had sone serious concerns. And we

hi ghl i ghted them t hrough the use of one target
species, and that was Loon. W identified Loon
nesting sites in water bodies fairly close to

t he proposed right-of-way. And indeed, we
found several sites that were not identified by
Nor mandeau. So we felt that the nethodol ogy
was insufficient and there was a greater
potential for inpact between vul nerabl e species
and wat er bodies, and in particular, that were
nesting close to the proposed ri ght-of -way.
Ckay. Thank you.

On Transcript Day 16, in the Afternoon
Session, Page 106 [sic], starting about Line
21, in a clarifying exchange between Attorney
Connor and Dr. Barnum Attorney Connor asked,
"So the Best Managenent Practice is going to
be to wait until we have a | ot of dead
bi rds?"

And Dr. Barnum answered, "Correct.

Yes. "
G ven your expertise, do you believe the

Applicant has offered an appropriate approach
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t o avoi dance of avian collisions?

(Parsons) No, we do not. | believe we stated
quite strongly that if potential high-risk
areas had been identified by Normandeau in
their work, although we did think that they
didn't identify sufficient -- all the areas
where there was a high risk, that it was
prudent to put up line narkers at those

| ocations. There was no study detail ed on how
many birds would have to be found dead where
they would look, and it didn't pass the snell
test to us.

Ckay. So, given this contingency that if
they found X -- and we don't know the val ue
of X -- nunber of dead birds, then they m ght
install line markers, |'m wonderi ng whet her
the installation of the line markers

t hensel ves, which are said to cause i cing,
possible line failure, whether that possible
line failure or sone other aspect of the |ine
mar kers thenmsel ves m ght have an i npact on
nat ural resources.

(Parsons) |I'm not sure | understand your

questi on.
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Q M ght the line markers thensel ves have an
I mpact on natural resources?
A. (Parsons) | don't believe so. | nean, they're

intended to, in particular, point out the

t hi nnest |ines and the ones that are nost
difficult for birds to see, so that they can
see the line markers and avoid the wires
altogether. So, no, | don't see any i npact
fromthem

Q In the case where there mght be line failure
into the river, can you i nmagi ne there being
an i npact on species in the river?

A (Parsons) Yes. |I'mjust not sure how often
that eventuality occurs. | don't have those
statistics.

Q But your understanding, like mne, is that
part of the reason that they're avoiding
putting up the line markers i s because
they're concerned that there m ght be icing
up and line failure?

A (Parsons) My understanding, and it's ny
recol l ection, was that they were concerned
about the additional maintenance on the line

that nay be required. | don't renenber them
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specifically speaking about line failure as a
potenti al .

Q Ckay. And then on Transcript Day 20, in the
Af t ernoon Session, Page 19, M. Carbonneau
was tal ki ng about erosion of the
Pem gewasset. She said, | believe there's
sone value in | eaving woody vegetati on al ong
a steep streambank to the extent that it
doesn't interfere with the |ine above it.

She went on to say, Erosion and bank changes
are part of the natural progress of rivers in
sone cases. There's always sone bank being
cut and another one that's being forned, so
rivers are dynamic. And she admtted that in
sonme cases the right-of-way naintenance
activities that have happened over the
decades nay have contributed to erosion in
sonme | ocati ons.

M5. TOANSEND: Can you put up
the first? Thank you.

BY M. TOWNNSEND:

Q This is a photograph from Cct ober 30th, 2017.
Thi s photograph is of Route 3, south of

Pl ymout h, where the railroad tracks cone
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close to the road. And it's taken | ooking
northwards. Do you see the dark |ine just
bel ow -- yeah, just above the fl ooding plain?
Woul d you accept ny stipulation that that is
the railroad |line?

[ No verbal response]

Q And do you see the dark area beyond -- yeah.
WIIl you accept ny stipulation that that's
where the river is supposed to be?

A. (Parsons) There's no reason for us to suspect
that it's anything other than you're

suggesting. But this is the first tinme we' ve

seen this picture, and we didn't address these

I ssues specifically in our work.

Q My question is just there's one nore --

M5. TOANSEND: Can you go back
to the first one? Ckay.

BY M5, TOWNSEND:

Q This is taken fromthe river road. It's in
Bristol. Do you see the water that's com ng
up towards the dirt road there? This is
taken fromthe river road. WIIl you accept
nmy suggestion that the river is actually

supposed to be on the other side of the
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trees?
(Parsons) | don't think I can nake that out
fromwhat I'mlooking at in front of ne.

Ckay. M question is: Just given the
patterns of flooding that we' ve been seeing
| ately and what you understand of the
Pem gewasset, do you believe that the
Appl i cant adequately studied the issues of
the stability of the banks of the
Pem gewasset ?
(Parsons) I'mafraid | didn't | ook at nost of
that material because we weren't tasked with
addr essi ng that issue.
How about water quality? Do you feel that
t hey adequately consi dered how erosi on and
fl ooding m ght affect water quality on the
Pem gewasset and therefore the Merrinack?
(Parsons) Again, | may have | ooked at sone of
that information in a very brief and cursory
fashion, but we did not | ook at that
information wth any detail.

M5. TOANSEND: And | shoul d add
t hat these exhibits are AD-N-ABTR Exhi bit 56,

Page 1 and 2. Thank you. That's all | have.
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CHAI RVAN HONI GBERG. Are there
any ot her intervenors who have questions for
this panel ? Anybody we m ssed?

[ No verbal response]
CHAI RVAN HONI GBERG M. Wal ker.
MR. WALKER: Thank you, M.
Chai r man.
CRGOSS- EXAM NATI ON
BY MR WALKER

Q Good evening. | think I've net all of you
before. But ny nane is Jereny Wal ker -- wth
t he exception of M. Amaral, | suppose. M

nane is Jereny Wal ker, and |I'm one of the
attorneys for the Applicants. A few
questions just to start.

I've heard many of your answers today to
sone of the questions that were raised, and
you wer e phrasing your answers as what woul d
be ideal or what you would prefer. | heard
M. Anmaral say that he's an advocate for the
speci es when tal king about KBB. And it's
fair to say that you have approached much of
your review and your opinions in this case

froma very protective way of the natural
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environnent; is that right?

A (Lew Smth) Yes.

Q And you would Ii ke ideal protections for the
i ndi vi dual species or vernal pools, in your
case, M. LewSmth; correct?

A (Lew-Smth) Certainly. But | don't feel |ike
we have been -- have had our heads in the
clouds. W're also |ooking at the
reasonabl eness of certain approaches to
protecting species.

Q Right. And that's ny next question. | nean,
it's not what ideally you would prefer. The
standard in front of the SEC is whether the
proposed project would have an unreasonabl e
adverse effect on the natural environnent;
correct?

A (Lew-Smth) Correct. And that's been our
framewor k, for the nost part.

Q And fair to say that when you have nade your
reconmendations with regard to whether it be
i ndi vi dual species or vernal pools, you have
| ooked at it without having all information
in front of you with regard to other, you

know, design constraints or conpeting
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interests in the Project; is that right?

A (Lew-Smth) That's correct.

Q I want to nmake sure | understand the extent
of the work that you did with regard to
wetl ands, M. LewSmth. You | ooked only at
vernal pools; correct?

A (Lew Smth) Correct.

Q No ot her wetl ands that were assessed by you
in this case?

A. (Lew-Smth) Correct.

Q As far as field work, what field work did you
do, if any, with regard to the vernal pools?

A (Lew-Smth) Wth regard to the vernal pools,
none.

Q Did any of you on the panel do any site
visits, walk the line, any of that?

A (Parsons) Yes, | did. | did sone independent
work relating to largely deer w ntering areas.

Q And where did you do that, M. Parsons?

A (Parsons) | did that near the town of Dunmmrer,
bel i eve.

Q Did you do that all in one day?

A (Parsons) No, | did it over a course of two

days.
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And ot her than your work near the town of
Dumrer, were you out doing any field work for
your assessnent?

(Parsons) On the ground | wal ked sone of it in
the Green [sic] Mountain National Forest. And
| drove nost of the right-of-way in the Geen
Mountain National -- I"msorry -- yeah, Wite
Mount ai n Nati onal Forest.

Wl |, speaking of that, actually, | heard

your answer, M. LewSmth, | think it was in
response to M. Draper, that you are not
famliar wth the | ocal conditions that he

was tal ki ng about when he was show ng you his
exanples. But what is your |evel of

experi ence assessing vernal pools in New
Hanpshire prior to this project?

(Lew-Smth) In New Hanpshire, mninmal. | have
ext ensi ve experience in Vernont.

Are you famliar wth the New Hanpshire DES
wet | ands permtting process?

(Lew-Smth) Not intimately.

Have you ever filed a wetlands permt
application in New Hanpshire or assisted with

t he preparati on of an application?
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(Lew Smith) No.

And this is your first tine testifying before
t he SEC, correct?

(Lew-Smth) Correct.

Are you famliar with the procedures that are
used by the SEC wth regard to inposing
certain conditions on any certificate that
they nmay i ssue?

(Lew Sm th) Yes.

And how are you famliar with that?
(Lew-Smth) Discussed it with the teamand with
Counsel for the Public.

So you understand that they may i npose
conditions in a certificate that involve the
ot her agencies -- for instance, DES, or NHB
or New Hanpshire Fish & Gane -- in their
certificate?

(Lew Smth) Yes.

MR. WALKER Dawn, if you could
bring up on the screen, please, the SEC Rul es,
Site 301.14(e)(4)?

(Reynolds) If I may? You had asked us what on
the ground field --

Ch, I"'msorry.
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A (Reynol ds) You ski pped two of us.

Q | didn't mean to skip you and M. Amaral.

A. (Amaral) Yes, | visited the transm ssion
corridor in Concord on two or three occasions
during the review process for that project.
Prior to that, |1've had nore than 20 years of
experience working at that site and at the
Penbr oke Arny CGuard facility site.

Q And your review was related strictly to the
KBB?

A. (Amaral ) Yes.

Q Thank you.

A (Reynol ds) | have done i ndependent work at both

t he Concord and the Penbroke sites for other
clients. So |'ve been at the Penbroke site
over the | ast seven years, and |'ve been at the
Concord site for the last five years. So |
have extensive data fromthose two sites.

A (Lew-Smth) And then with field work rel ating
torare plants, | did a nunber of site visits
i n Concord, Penbroke, Bridgewater. In
addi ti on, we had an enpl oyee walk the line in
other towns. | don't renenber which town.

But in total, probably eight days or so.
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A

Bet ween you and t he enpl oyee?
(Lew-Smth) Yes. Correct.
Ckay. Do you have sonething on your screen
bef ore you?
(Lew Sm th) Yes.
"Il represent to you this is the Site
Evaluation Criteria Rule 3.14 with regard to
the criteria for determ ning unreasonabl e
adverse effect on the natural environment.
Have you seen this before?
(Lew-Smth) Yes, though I haven't | ooked at
this particular page i n depth.
| don't think we actually have the right one
up there.

MR WALKER: Dawn, it's
301.1(e) (4).

(Lew-Smth) There we go.

BY MR WALKER:

Q

Right. So these are the five criteria. And
I want to ask you about this particul ar
criteria, and then I'll let you take a | ook.
(Lew-Smth) Could you back it up so | get the
preface of this, like what the nunbers are

and - -
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Sur e.

(Wtness revi ews docunent.)
(Lew Sm th) Thank you. Ckay.
And you're aware -- | know you're aware that
the DES issued a permt back in March 2017,
or issued its approval of four separate
permts in this case; is that right? Are you
aware of that?
(Lew-Smth) I was aware they issued approval of
permts, yeah
And one of those permts was the Wetl and
Permt.
(Lew Smth) Yes.
You're al so aware that they approved the
Alteration-of-Terrain Permt?
(Lew Sm th) Yes.
The 401 Water Quality Certificate?
(Lew Smth) Yes.
And t he Shorel and Permt?
(Lew Smth) Yes.
Have you revi ewed that decision by the DES?
(Lew-Smth) Yes, | reviewed that deci sion.
It's been a while, but yes.

Well, would you agree that the DES, in that
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decision in March 2017, found that the
Applicants have coordinated with both the
Nat ural Heritage Bureau and New Hanpshire
Fi sh & Gane regardi ng i npacts and w ||
continue to do so to mnimze potenti al
I mpacts to sensitive plants, species and the
natural environment, and sensitive species
and habitats? Are you aware of that? | can
show you the particular finding if that would
hel p you.
(Lew-Smth) Well, | nmean, do | agree that's
what it said as you read it? | don't know how
to answer that question necessarily.
Sure. Let nme just pull up --

MR WALKER: Dawn, if you could
pull up the Decision, Finding 13, please, which
i's Applicant 75, Bates 44455.

BY MR WALKER:

Q

And 1'll represent to you this is on the |i st
of findings by the DES in the March 1, 2017.
(Lew Sm th) Okay.

Ckay. That's with regard to the Natural
Herit age Bureau.

MR, WALKER: And al so, Dawn, if
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you could bring up Finding No. 17.
(Wtness revi ews docunent.)
BY MR WALKER
Q Have you seen that?
A (Lew Sm th) Yes.
Q Do you have any reason to disagree with the
findings of the DES in this regard?
A (Lew Smi th) No.

MR WALKER: Dawn, if you could

al so bring up Condition 7 under that permt,
whi ch i s Bates 4448.

BY MR WALKER:

Q Have you had a chance to | ook at that?

(Wtness revi ews docunent.)

A. (Lew Sm th) Okay.

Q So you woul d agree that pursuant to
Condition 7 that we just | ooked at, the DES
Is requiring the Applicants here, prior to
construction, to notify and coordinate with
New Hanpshire Fish & Gane to finalize the
AMME that we've been tal king about today; is
that right?

A. (Lew Sm th) Yes.

MR WALKER: Lastly, Dawn, if
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you could pull up Condition 9.

BY MR WALKER:

Q

And, again, simlar questions. This requires
conti nui ng coordi nation with the New
Hanpshire Natural Heritage Bureau regardi ng
the need for any additional nonitoring

requi rements or avoi dance neasures that may
be necessary to mnimze potential inpacts to
sensitive species. Have you seen that?
(Lew Sm th) Yes.

Do you have any reason to believe that these
steps wll not take place?

(Lew Sm th) No.

Now, do you have confidence in this
permtting process and the fact that there

wi || be ongoing coordination wth these

i ndi vi dual agencies with regard to avoi dance,
m ni m zation and mtigati on neasures?
(Lew-Smth) | have confidence that they wll
continue to work with the agencies invol ved.
t hi nk, as has becone apparent from our report
and testinony, we don't necessarily always
agree that those will result in the best

nmeasures that could protect the species in
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questi on.

Q Now, why is that? 1Is it that you | ack
confi dence in one of those particul ar
agencies and their ability to enforce those
condi ti ons?

A (Lew Smith) No.

Q Ckay. So why is that? Wy do you | ack that
confi dence?

A (Lew-Smth) | said | didn't | ack confidence.

Q Ch, I"'msorry. | msheard you.

MR WALKER: Dawn, if you could

al so pull up Bates 44453, and it's Finding
No. 5.

BY MR WALKER:

Q And I'm not going to ask you to read the
whol e thing, M. Lew Snith.

A Thank you.

Q But with regard to the very first paragraph
It notes that the Applicant has provided
evi dence which denonstrates that this
proposal is the alternative with the | east
adverse inpact to areas in the environnents
under the Departnment's jurisdiction, and then

It goes on to explain that in detail
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A
Q

Do you disagree with the DES s finding
here that this is the proposal wth the | east
adver se i npact?

(Lew-Smth) Yes, | do.
You think DES got it wong.

(Lew-Smth) | disagree with that statenent.
If I could turn to --
(Lew-Smth) If I could explain? | nean, just

as an exanple, this was issued, and after it
was i ssued structures were noved to decrease
i npacts to wild lupine. So, clearly that
wasn't the | east environnental i npact.

Have you revi ewed the ongoing -- | understand
that there are some conmmuni cations that you
recei ved this weekend. But have you revi ewed
t he ongoi ng comuni cati ons between March and
Sept enber between the DES and the Applicants?
(Lew-Smth) |I've reviewed sonme of them yes.
I|*"mnot sure | have all of them But yes.
Ckay. And | think you just expl ained that

t here has been a reduction in the wild | upine
I npact; correct?

(Lew-Smth) Correct.

Do you know what the reduction is, the nost
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recent reduction, what the nunbers are?
(Lew Sm th) Square footage of inpacts?
Ri ght.
(Lew-Smth) | think it's 1,043 square feet.
Do you have any reason to -- do you stil
believe that the inpact could be further
m ni m zed?
(Lew Smth) Yes.
Let me ask you with regard to Condition 2 of
t he final decision.

MR. WALKER: Dawn, that's on
Page 4447.

(Wtness revi ews docunent.)

BY MR WALKER:

Q
A

Q

A

Have you had a chance to review that?
(Lew Sm th) Yes.

You' re aware that the AMMs that we' ve been
tal ki ng about were submtted to Fish & Gane
back in March of 2017; correct?

(Lew-Smth) | believe so, yes.

And they have weighed in on those, and there
have been some changes nade to those;
correct?

(LewSmth) Correct.
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Q Wth the Fish & Game's approval of the AW,
does that provide confidence to you that the
i mpacts will be appropriately m nim zed,
avoi ded or mtigated?
A (Lew-Smth) Again, there nay be sone issues in

whi ch we disagree wth Fish & Gane.

You know, we were tasked with providing
an i ndependent, objective review of the
assessnent and the inpacts, regardl ess of
what ot her agencies or individuals think, and
that's what we're presenting to you. So...

Q And there may be areas where you sinply
di sagree wwth Fish & Gane.

(Lew Smth) Yes.

O the DES.

(Lew Sm th) Yes.

Or the Natural Heritage Bureau.

(Lew Smth) Yes.

o > O > O »

And you do so w t hout having, as we tal ked
about earlier, w thout having additional

i nformati on about conpeting interests -- in
ot her words, design constraints or other
conpeti ng resources; correct?

A (Lew-Smth) Correct. Just as a point of fact,
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[PARSONS|LEW-SMITHAMARAL|REYNOLDS]

|*'mnot sure that nmaybe Fish & Gane or ot her

parties have that necessarily as well. | don't

know.

VMR WALKER: You know, M.

Chairman, | think this is probably a good tine

to break, and we can cone back tonorrow
nor ni ng.
CHAl RVAN HONI GBERG  Okay.

We'll break for the day and resune tonorrow
nmor ni ng at 9: 00.

(Wher eupon the Day 56 Afternoon

Sessi on (NO MORNI NG SESSI ON) was

adj ourned at 5: 32

p.m, with the Day 57 hearing to resune

on Novenber 7, 2017

commencing at 9: 00 a. m)
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CERTI FI CATE

|, Susan J. Robidas, a Licensed
Short hand Court Reporter and Notary Public
of the State of New Hanpshire, do hereby
certify that the foregoing is a true and
accurate transcript of ny stenographic
notes of these proceedi ngs taken at the
pl ace and on the date herei nbefore set
forth, to the best of ny skill and ability
under the conditions present at the tine.

| further certify that | am neither
attorney or counsel for, nor related to or
enpl oyed by any of the parties to the
action; and further, that | amnot a
rel ati ve or enployee of any attorney or
counsel enployed in this case, nor am|

financially interested in this action.

Susan J. Robi das, LCR/ RPR
Li censed Shorthand Court Reporter
Regi st ered Prof essional Reporter
N.H LCR No. 44 (RSA 310-A:173)
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