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PROCEEDI NGS

MR | ACOPI NO Ckay. Wlcone. W
are here for a prehearing conference in
Docket 2019-03, Antrim Level, LLC, Petition
for Declaratory Ruling or, in the
Alternative, Mdition for Expedited Approval of
Change in Owmership Structure. M nane is
M chael lacopino. | amcounsel to the
Commttee on this docket, and |I'm serving as
a co- hearings exam ner with Panel a Monroe,
who is to ny left.

First thing that we are going to do
here is take appearances of the fol ks who are
present, and then we will get into the agenda
of the prehearing conference. So if we can
start with M. Needl eman and work our way
down the table there, please tell us who you
are and who you represent, if you're
representi ng sonebody.

MR. NEEDLEMAN:. Barry Needl eman
from McLane M ddl eton, representing Antrim
Level .

MR GETZ: Tom Getz, MLane

M ddl et on, Antri m Level .
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M5. CGEI GER  Susan CGeiger fromQOr
& Reno, representing Citigroup and C ti bank.

MR, CGENEST: M ke CGenest, Town of
Antrim

MR ROBERTSON: John Robertson,
Town of Antrim

MR TACOPINO Let's go up to the
front table. M. Bl ock.

MR BLOCK: Richard Bl ock,
representing Antrimresidents.

MS. NELKENS: Shell ey Nel kens,
representing Antrimresidents.

MR | ACOPI NO And Counsel for the
Publ i c.

MR BROCKS: Allen Brooks.

MR | ACOPI NO Ckay. Thank you.

There i s an agenda that was
publ i shed for this prehearing conference.
It's pretty nuch the standard agenda that we
use in all of these prehearing conferences.
The purpose of a prehearing conference is to
address those statutory criteria. They
include things like offers of settlenent;

whet her issues can be sinplified;
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stipul ati ons or adm ssions to evidence, proof
of facts, or any consensus that may be

requi red; discussion of scheduling issues and
hearing issues, like limtation of the nunber
of witnesses; if anybody is seeking a change
Iin the standard procedures of the Commttee;
and any other matters that may be -- that nay
affect the ultimate hearing of this nmatter.
Neither Ms. Monroe nor | will decide this
matter. It will be decided by the

Subcomm ttee that was appoi nted by the
Chairman -- by the Vice-Chair of the
Commttee, the acting Chairman of the
Commi tt ee.

So we will begin. And | think
probably it's best to start off just for ne
to basically say what the scope of this
hearing is. The scope of the hearing is
actually twofold: The petitioners have asked
that, in the first instance, there be a
declaratory ruling that there's no approval
necessary for the tax equity financing that
t hey are proposing; and in the alternative,

if the Subcomm ttee believes that this is a

2019- 03} [ PREHEARI NG CONFERENCE] { 10- 22- 2019}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

change in the Conpany structure, as defined
under the decision and certificate and order,
that in that circunstance, that the proposed
tax equity financing be approved by the
Commttee -- or by the Subcommttee. So
that's the notion that is before the
Subcommittee. That is not a notion that
nmeans that we are going to re-litigate all of
the issues that were previously litigated in
t he original docket in this case. And the

I ssue that cones to the foreground in a
proceeding like this is really the issue that
was originally determ ned under RSA

162-H 16,1V, whether the -- 1V(a) -- whether
or not the Applicant has adequate financial,
techni cal and nmanagerial capability to assure
construction and operation of the facility
and conti nuing conpliance with the terns and
conditions of the Certificate. That appears
to be the main | egal issue that woul d be
resolved in this proceeding if the

Subcommi ttee got to the second part of the
nmotion. The first part of the notion asks

t he Subcommttee to declare that no further
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resol ution needs to be done by the

Subcomm ttee in order for the tax equity
financing to occur. In other words, it's

al ready covered by the original -- or by the
transfer docket the last tine that the

owner shi p changed for this particul ar

pr oj ect.

So that's the issue that is out
there. Does anybody di sagree that that's the
i ssue that is raised by the pleadi ngs?

[ No verbal response]

MR. | ACOPI NO M. GCetz.

MR CGETZ: Yes. Thank you, M.
lacopino. | think that fairly represents the
status of this proceeding. And in our
belief, it's very limted. 1It's only the
i ssue of whether the way that the tax equity
financi ng as structured needs approval, that
in the first instance it was contenplated in
the transfer. To the extent that the
Subcomm ttee were to conclude that it could
not issue a declaratory ruling to that
effect, they would | ook at the issue of

whet her they shoul d approve the arguable

2019- 03} [ PREHEARI NG CONFERENCE] { 10- 22- 2019}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

change in the ownership structure, which
really is just the insertion of other |ayers
within the existing TransAlta corporate
structure.

MR TACOPINO It's an alternative
request .

MR CGETZ: Yes.

MR I ACOPINO. M. Nel kens. Please
use m crophone.

MS. NELKENS: |'mrepresenting
Antrimresidents. | just want to nmake sure
that we don't speed through this so quickly
that we ignore the part of the sentence,
"whet her the transferees have adequate
financial,"” which I think we'll see. | don't
know how nuch Citigroup is aware of their
manageri al and technical capabilities to
Insure that the conditions of the Certificate
are nmet. So | want to nmake sure that we
don't rush through this, so that we | ook at
this in a very thorough way.

MR TACOPINO |I'msure the
Subcommttee will look at this in a very

t horough way. What | quoted fromwas from
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the statute, not fromthe -- | think you have
t he order on intervention.

M5. NELKENS: Ri ght .

MR TACOPINO Al right. But as
|'ve just explained, it's RSA 162 H: 16,1 V(a)
that the Subcommttee will be focusing on.
The | anguage that you' ve read in that
decision may be a little bit different than
t hat portion of the statute.

MS. NELKENS: | think it just uses
"“conti nuing" instead of "continuously."

MR TACOPINO It may be. And |
just want to make sure we're taking about the
sane thing. And it does include financial,

t echni cal and managerial capability --

M5. NELKENS: Ri ght .

MR I ACOPINO -- assumng that the
Subcomm ttee gets to the second, the
alternative request.

MS. NELKENS: VWhich is why | don't
want to rush through this, to nake
sure that --

MR | ACOPI NO Well, nothing wll

be deci ded today.
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M. Bl ock.

MR, BLOCK: Could you just repeat
t hat secti on nunber?

MR | ACOPI NO  Sure. ' msorry.
It's RSA 162-H, Section 16 -- so that's col on
16, the way we wite it -- Ronman Nuneral 1V,
and then small A in parentheses is the way
it's witten in the statute.

MR CGETZ: And excuse ne, M.
|l acopino. W will want to respond to this

argunent, as | believe Ms. CGeiger wll.

MR TACOPINO | didn't actually
hear an argunent. But how would you |ike
to -- to Ms. Nel kens' comment s?

MR GETZ: Yeah.

MR | ACOPI NO. How would you Iike
to respond to Ms. Nel kens' coments?

MR CGETZ: | think it suggests a
W der scope to this proceeding, and | think
there nay need sone clarification.

MS. AM DON:  Yeah, | think M.
Nel kens -- and | won't speak for her -- but |
t hought she was reading fromthe prehearing

conference order, and so -- excuse ne, the
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order on the Petition to Intervene. And
there is a sentence in there that tal ks about
t he purpose of the hearing is to determ ne
whet her -- the second purpose being to
det er m ne whet her the transferees have
adequat e financi al, managerial and techni cal
capabilities. |'mnot aware of what
"transferees" neans in that sentence. |
agree with you that the proper inquiry is the
one under 162-H: 16,1V(a), insofar as the
Applicant is concerned. But |I'mnot sure
what "transferees" neans. And | would argue
that it does not nean ny clients.

MR TACOPINO | didn't sign the
order, so | can't speak to that. But | think
that what we're tal king about is nore not
even a dispute, but a discussion about terns
as opposed to anything else. | think that
you have laid out -- or the Applicants have
laid out what it is they' re asking to do.
They're asking that, in the first instance,
it be declared to be okay under the current
certificate and decision, and then, if that

is not, that the Subcommttee finds -- that
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t he Subcomm ttee nonet hel ess approves that --
| like torefer to it as a "change in the
corporate structure" nore than a transfer of
ownership. But we all know what it is that

t he Applicant wi shes to do and how t hey have
presented it in their pleadings.

Di d anybody el se want to address
this No. 2 on our agenda and identify any
addi tional issues that may be in dispute?

|'"msorry. M. Brooks, did you
have anything to add with respect to the
statenent of the issues before the
Subcomm tt ee?

MR. BROCKS: No, | agree wth your
statenent of the issues in your description.
" mjust concerned that, specifically for M.
Bl ock and Ms. Nel kens, that they're able to
explain to you -- have a chance to explain
what they expect to do at whatever hearing
occurs, so that they don't get as far as the
hearing with us believing that all understood
what it was about and then are told, well,
you actually can't tal k about those things.

So | just want to nmake sure they have the
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chance to explain what they expect w ||
happen and nake sure that that conports with
what you' ve descri bed.

MR | ACOPI NO. Ckay. Before | get
to them how about fromthe Town? D d you
guys have anything you wanted to say?

[ No verbal response]

MR | ACOPINO Ckay. M. Brooks
has suggested that | should offer you the
opportunity to explain your position in nore
detail. So go ahead if you think it's
appropriate to do so.

MS. NELKENS: Well, ny position is
that, going by the | anguage here, which I
t hought was | ovely, to have financi al
capabilities, to get financing in the first
pl ace, | would presune that their nmanageri al
and technical capabilities were | ooked into.
And t hey may have been | ooked into prior to
the three and a half nont hs when they had no
i ghting and were not in conpliance with
their Certificate. | don't know But | want
to make sure that that is allowed in, that it

iIs definitely part of the financial structure
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and - -

MR TACOPINO I'msorry. | don't
want to step --

MS. NELKENS: No, step. Go ahead.

MR TACOPINO If | understand what
| think you're saying, it's that you believe
it wll be appropriate under RSA 162:16,1V to
put in evidence of the lighting i ssue as
evidence that the Applicant is not
financially, technically -- does not have the
financial, technical or managerial capability
to ensure conpliance with the Certificate.
So you seek to put evidence about that into
the record in this hearing.

MS. NELKENS: | thought sonme of it
was already put into the record.

MR BLOCK: This hearing hasn't
started yet, so...

MR I ACOPINO W haven't had a
hearing yet in this docket.

MS. NELKENS: Ckay. |[|I'msorry. So
Pam has all the information. So, yes.

MR I ACOPINO Understand that this

docket, Ms. Nel kens, is separate from any
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ot her docket and is separate from any

i nformal proceedi ngs or any informal things

t hat have taken place, even letters that have
been witten by the adm nistrator and the

ot her staff nmenber. They are not part of
this docket unless they are admtted into the
docket through the hearing process by the
presi ding officer.

MS. NELKENS: Ckay.

MR TACOPINO So it's inportant
for you to understand that.

So was there anything el se about
your position that you wanted to expl ai n?

MR BLOCK: | think that covers it.

MR | ACOPINO M. Brooks.

MR BROCKS: Just to further
clarify our perspective on it, because you
mentioned this before and | think it's a good
poi nt about re-litigating issues, Counsel for
t he Public took several stances, both in
Antrim1l and |1, about whether or not the
Applicant net the criteria, whether the
proj ect should be approved overall. W

generally were opposed to many of those
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issues. | viewthis, nmy role in this
hearing, as not to re-litigate those i ssues,

i ncludi ng financial capacity, but to exam ne
the "delta,” I'll call it here, which is the
change that they're proposing, to see if that
causes a change in financial, manageri al
capacity, and anything else that we're

| ooking at. So, not to go back and do the
sane thing we did again, even if | don't I|ike

it. W're not going to do it again.

MR I ACOPINO. So whether -- try to
encapsul ate it -- whether the new -- assum ng
that the tax financing -- well, assum ng

that, on the second part of the question,
second part of the notion, assum ng that the
Conmmi ttee says, yes, this does need approval
by us, what you're going to focus on is does
this nake the Applicant a better or a worse
Certificate hol der.

MR, BROCKS: Yes.

MR | ACOPI NO. Does the Applicant
have any -- I'msorry. Let nme -- wait. [''m
going to ask themto give their response, so

I want themto know everything before they do
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Did you have ot her issues you
wanted to raise?

MS. NELKENS: Well, | had not
really spoken with All en before, so | did not
know where the Counsel for the Public stood.
And | can understand what he's sayi ng, that
you' ve already litigated the manageri al and
the technical capabilities. However, in the
nmeanti me, much tine has passed, nuch has
happened. And if we were to litigate this
today as opposed to not litigating it, it
woul d show -- | cannot inmagine that this
Subcomm ttee could find that they had the
manageri al and technical capabilities,
because they have proven -- they have been in
constant violation of their Certificate.

MR. I ACOPI NO Those are things
that, if you are going to argue them you're
going to have to present evidence. | nean,
obvi ously, that's your conclusion. | know
there's at least half of the roomthat
probably di sagrees with you. But that's

aside fromthe point. That's not what today

2019- 03} [ PREHEARI NG CONFERENCE] { 10- 22- 2019}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

17

iIs about. We're not here to argue about
whose position is right. W're here just to
identify the issues.

MS. NELKENS: They nmade ny point
for ne. They had to get --

MR TACOPINO This is not the tine
for argunent, though.

Ckay. So are there any other
I ssues that you identify as being in dispute
her e?

[ No verbal response]

MR | ACOPI NO. No? Okay.

Does the Applicant want to respond
to anything presented by Counsel for the
Public or Ms. Nel kens and M. Bl ock?

MR. NEEDLEMAN:. Yes. Thank you.
So havi ng heard what Counsel for the Public
said regarding giving the Intervenors the
opportunity to make clear what it was they
were hoping to cover, now hearing that, we
woul d certainly object to that, to the extent
t hat those i ssues becone part of the
proceedi ng, either the substance of the

proceedi ng or the discovery process going
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forward, because everything that M. Nel kens
has described are things that are clearly
out si de the scope of this proceeding,
assunm ng that the Mdtion for Declaratory
Ruling is denied and we actually nove into
t he substance. All of those pertain to
I ssues that would have related to the
transfer of the Certificate. That issue has
been decided. And if there are any issues
t hat Ms. Nel kens or anyone believes pertain
to enforcenent of an existing Certificate,
that is entirely subject to a separate
proceeding. It has no place here. So, to
the extent that those things are being
suggested as appropriate for creeping into
this docket in any way, we would object to
t hat .

MR. | ACOPI NO Any ot her response
fromthe Applicant or the Town?

[ No verbal response]

MR | ACOPINO. Ckay. D d you want
to respond to what M. Brooks indicated his
role would be, or his sort of approach, |

shoul d say, about the delta issue that he

18
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rai sed?

MR CGETZ: That's exactly what we
t hi nk shoul d be the appropriate role here:

To the extent there's a change that needs
approval, is that change in corporate
structure a reasonable one. And that shoul d
be the sol e focus.

MR T ACOPINO Ckay. You're
rai sing your hand over there, M. Bl ock.

MR, BLOCK: Ckay. Just to clarify,
our intent, or our understanding, is if we
were to take what's said on this order and
Petition to Intervene literally -- this was
signed by Kathryn Bailey, Presiding Oficer,
and it says the limted purpose of this
hearing | understand is to determ ne whet her
t he proposed transaction requires approval of
the Subcommttee; and if so, whether the
transferees have adequate financi al,
manageri al and technical capabilities to
assure that the conditions of the Certificate
are continuously net. |If this is to be taken
as it's stated here, then ny understanding is

that there would be di scussion, after
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di scussing the first part about the financi al
transaction, they woul d be di scussing --
t here woul d be further discussion on whether
t he transferees have adequate financi al,
manageri al and technical capabilities. W
understand that that was decided in previous
dockets. What we're interested in addressing
here is just specifically things that have
happened recently and si nce any previous
dockets. In our mnd, it's part of this
because it's specifically -- if that's not to
be di scussed, then it seens to ne we're --
that's a change to be made in -- you know a
potential change in what this docket is. But
| read that as part of the discussion of this
specific docket, so that's why we are here.
MR T ACOPINO So we have a
di sagreenent about what may be rel evant
evi dence, what nmay be adm ssi bl e evi dence,
what may be part of the argunments nmade by
each party. And that's not a decision that |
can nmake sitting here. But | can tell you
that in prior hearings of this sort, there

have been limtations placed on the things
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that are addressed. For instance, let's go
with the easy ones. | don't anticipate, and
unl ess the Chairperson on the Subcommittee
says otherwise, | don't anticipate that we
are going to be tal king about natur al
environnent. | don't anticipate we're going
to be tal king about public health and safety,
to the extent that it dealt with i ssues such
as the noise or the shadow flicker and things
like that. | don't anticipate that we wl|
be addressing aesthetics and things |ike
that. It sounds to ne like there is a narrow
area where one side says, well, we think that
manageri al and technical capabilities has to
be determ ned based upon some things that
have happened, and the Applicant says that we
don't believe that that's the case, that al
that has to be determ ned here is whether or
not this particular tax financing, or tax
equity financing wll do anything to change
what's already been determ ned to be adequate
financial, managerial and technical abilities
of the Applicant. That's the way | see the

I ssues as presented here. Does anybody --
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the difference in the i ssues presented here,
the difference in opinion here.
[ No verbal response]

MR | ACOPINO Ckay. So at |east
we know what our differences are.

Ckay. And as | said, | can't
decide that for you. That's going to be
deci ded by the person who determ nes what is
adm ssi bl e and not adm ssi ble, which I
suppose should | ead us down to skip a couple
itens on the agenda, skip over No. 3 and 4
regardi ng scheduling, and go right to
schedul i ng of di scovery, because that seens
i ke where we'll have the issues here.

Normally there are two types of
di scovery that are undertaken in Site
Eval uation Commttee cases: There are data
requests and responses, and then sonetines
there are technical sessions. | wll first
turn to the Applicant and ask the Applicant
for what it proposes to be a reasonable
di scovery schedul e and reasonabl e met hods of
di scovery in this particul ar case.

MR, GETZ: Thank you, M. [ acopino.

22
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The Antrim Level proposes a very expedited
procedural schedule, consistent with the
nature of this proceeding. W would propose
to make the Equity Capital Contribution
Agreenent avail able for review i medi ately by
M. Block and Ms. Nel kens. W can do that at
our offices, the MLane offices in Concord,

or make it avail able here through the SEC, to
have it viewed here. It's a 637-page
docunent that is highly confidential and that
Is subject to a Motion for Confidentiality.
We woul d propose that they have a chance to

| ook at that between now and next Wdnesday.
And then at the end of next week, Thursday,
Friday, we would nmake avail able -- and that
nmeans TransAlta and Citicorp -- the w tnesses
that have already filed prefiled testinony
avai |l abl e for questions for themthrough a
conference call. And then our goal would be
to go straight to a conbination hearing after
that, ideally no | ater than Novenber 1st, at
whi ch the Subcommttee woul d address, in the
first instance, the Petition for Declaratory

Ruling. O course, at that point M. Nel kens
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and M. Block would be able to nmake any
argunents they m ght w sh to nake about
Petition for Declaratory Ruling. |If the
declaratory ruling is not granted on that
sane day, we would have the two w tnesses
avai |l able for direct and cross-exam nati on by
the parties to this proceeding. And then our
hope would be that the Commttee would al so
do its exam nation and be in a position that
sane day to deliberate all the issues on this
pr oceedi ng.

MR TACOPINO So if | understand
you correctly, you want to -- you wll nake
t he agreenent avail able imediately. |
assume you want sone kind of protective order
signed by the people who are going to | ook at
it --

MR GETZ: Yes.

MR T ACOPINO -- and that woul d be
Ms. Nel kens and M. Bl ock.

MR CGETZ: Yeah, along with the
Motion for Protective Order, we included a
Non- di scl osure Di sagreenent that's already

been signed by the nenmbers of the Sel ect
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Board fromthe Town of Antrim And we woul d
ask the sane thing, that M. Bl ock and Ms.
Nel kens sign that NDA

MR | ACOPI NO Do you guys agree to
sign the NDA?

And ny only concern is that the
order -- there may not be an order on your
noti on before they need to see the docunent.
So you may have the agreenent, and | assune
that if they're going to sign it, there's no
objection to the order. But just in terns of
timng, that order is going to cone out after
they're going to want to | ook at your
agreement, |'m sure.

MR CETZ: And we're prepared to
provide it, subject to their signatures.

MR | ACOPINO Ckay. So that part
IS -- so what you're recommendi ng i s that
t hat agreenment be revi ewed by next Wadnesday.

Does anybody have the date handy
for next Wednesday?

MS. CEl GER  23rd.

MR | ACOPI NO Thank you. And that

there be a conference call Iin lieu of a

2019- 03} [ PREHEARI NG CONFERENCE] { 10- 22- 2019}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

t echni cal session. And that would be
conduct ed when?

MR. NEEDLEMAN:. Thursday or Fri day.

MR | ACOPI NO So the 24th or 25th?

MS. NELKENS: Wbuld that be
recorded?

MR | ACOPINO Are you proposing
t hat that be recorded or not?

MR NEEDLENAN: No.

MR GETZ: No, because techni cal
sessions typically are not transcri bed.

MR I ACOPINO They technically are
not. That is correct.

MR CGETZ: One thing, M. I|acopino.
W do need to have sone phone calls to the
W tnesses to confirm depending on these
dates, their actual availability. | believe
the TransAlta wtness is avail able anytine
both those days. And I'mthinking for
Cticorp, it looks |ike anytine Thursday and
maybe Friday norning. But if the general
paraneters of this approach is acceptable, we
can nail down the tines.

MR | ACOPINO  Ckay.

26
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Does the Town have anything to add
With respect to the discovery schedul e? Does
t he Town antici pate having counsel during --

MR ROBERTSON: No. No.

MR I ACOPINO. Do you anticipate
doi ng any di scovery, nmking any kind of
requests for any information fromeither of
the -- fromeither the Applicants or the
resi dents?

MR GENEST: | think they already
provided it with the confidentiality.

MR, ROBERTSON: No.

MR | ACOPI NO Ckay. M. Bl ock.

MR BLOCK: |Is that a copy of the
agreenent that you're tal king about?

MR T ACOPINO | have no idea.

MR BLOCK: My question woul d be:
Is it possible for us to viewit in Antrim
rat her than comng to Concord?

MR TACOPINO Do you mnd if they
do it at the Town Hall?

MR GETZ: | would have to verify
with both sets of clients, with TransAlta and

with CGticorp. | nean, we can get that done
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t oday.

MR | ACOPI NO Ckay.

Any ot her questions about the
pr oposed schedul e?

MS. NELKENS: Yeah. [|'mnot clear
on where it stands with ny concerns, as far
as getting ny questions answered, ny
di scovery questions. | don't know, since
nobody's ruled so far.

MR | ACOPI NO. Under what they've
proposed, you would have the ability to
revi ew t he 600-sone- odd- page agreenment with
the tax equity finance conpany, Ctibank or
Cticorp or whatever, Susan's clients over
t here.

MS. CEl GER: For the record, |
should clarify that the two clients that are
at i1ssue are Gtigroup G obal Markets, Inc.
and Citicorp North Amrerica, |nc.

MR TACOPINO Ckay. I'mgoing to
refer to themas "Cti," okay.

MS. GEl GER: That's good.

MR | ACOPI NO. But you would get to

review that contract between the Applicant,
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MS. NELKENS: What was the first
group? Citigroup what?

MS. CEIGER. CGitigroup d obal
Mar kets, | nc.

MS. NELKENS:. Thank you.

MR TACOPINO You'll get to review
t hat between now and the 23rd. And then on
t he 24th and 25th, they woul d nake their
W t nesses avail abl e for questioning by phone
by you and by M. Brooks and any ot her
parties.

MS. NELKENS: Well, the concerns |
have may not be nentioned, addressed at all
in that docket -- no, that's not the
docket -- that paperwork.

MR |ACOPINO Well, they did file,
| believe, testinony of the witnesses as
well, which you get to ask them questions
about as well. So, just so you know, | nean,
it's not just the contract that's the only
thing that's available to you. They have the
burden of proof. They have presented direct

testi nony already. They are nmaking the
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contract available. You'll have the ability
at the technical session or tel ephone
t echni cal session to ask the w tnesses that
they plan to call about whatever you want to
ask them about. And that's what they're
proposi ng as the schedule. They haven't
proposed anything for you. They haven't
proposed anything for your w tnesses or
anything like that. So that would be the
next step.

But | do want to just go around the
roomfirst, though, and ask, as far as their
proposal to provide information they have

provided, is that an acceptable tinme line for

you?

MS. NELKENS: As far as their end
of it?

MR | ACOPI NO  Yes.

MS. NELKENS: Yes. As far as our
end --

MR | ACOPI NO Ckay. We'll get to
that in a m nute.
Let me ask M. Brooks. In terns of

what they have proposed for their discovery,

30
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do you have any objection or any conmnents,
any changes?

MR. BROCKS: | have no objection,
ot her than the hope that if we need to work
together to provide a little bit nore
flexibility, that they're wlling to talk to
nme. | assune that they are.

MR GETZ: That's correct.

MR | ACOPI NO | assune you're
wlling to speak with the Antrimresidents
and the Town as well.

MR GETZ: Yes, of course. And if
need be, we could arrange to have soneone
bring the confidential docunent to Antrim
Town Hall next week and make an arrangenent,
assum ng they would provide a room And we
can take care of that to acconmopdate that
travel issue.

M5. NELKENS: My understanding is
M ke Genest has a copy of it already?

MR GENEST: No.

MS. NELKENS: That's not it?

MR ROBERTSON: This is our copy.

And we' ve signed what we're responsi ble for.
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So | would not feel confortable handing it in
t he other direction.

MR TACOPINO | assune they would
have sonmebody from one of the conpani es or
one of the law firns bring it there and
probably stick around while you guys revi ewed
it to make sure it's not -- that it does not
go beyond.

MR BLOCK: | have sone nedi cal
appoi nt mrents Monday and Tuesday. But as | ong
as we can work around that, that's fine. I'm
sure we can find sone tine.

MR I ACOPINO They've indicated a
W llingness to do that.

MR BLOCK: That woul d be
sati sfactory.

MR I ACOPINO Now, M. Brooks,
does Counsel for the Public anticipate
calling any witnesses or presenting anything
t hat shoul d be discl osed during the course of
di scovery?

MR BROOKS: No.

MR TACOPINO Ckay. So let's go

back to the Antrimresidents then. You' ve
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menti oned that there's evidence that you want
to submt during the course of this
proceedi ng. Can you give us an idea of what
t hat evidence is, and that way we can see
what amount of tinme the -- and whether it's
admtted or not, I'mnot nmaking a

determ nation. That's up to sonebody else to
make. But this way, at |east the Applicant
can tell us if it needs to do di scovery on
it, and, you know, we can antici pate how nmuch
time that m ght take.

MS. NELKENS: All right. Based
on -- is this on?

MR TACOPINO Is the red |ight on?

MS. NELKENS: Yeah.

Based on the facts that were
presented to the Antrim Sel ectnen and their
notes -- not calling themnotes -- the
m nutes, thank you. Based on their m nutes
and based on the information filed wth the
FAA concerni ng these incidents, that would be
put in to show that, yes, what |I'mtalking
about is actual fact. And then after that,

what | need, | will need to get sone nore
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information. For instance -- you want the
for-instance?

MR | ACOPI NO Hhm hnm

MS. NELKENS: Ckay. Wen -- and |
know Donna Hanson, our town adm ni strator
has asked Panela for this information because
| couldn't get it, as to when the w nd
proj ect was considered no | onger under
construction, because that has a ot to do
w th whether they were in conpliance, as far
as the lighting went. There was the other
question | wanted --

MR | ACOPINO Ckay. But that's --

MS. NELKENS: But that woul d be
di scovery.

MR | ACOPINO Right.

MS. NELKENS: | need responses to
sone of these questions.

MR | ACOPI NO Ckay. But you
suggested that you were aski ng Pam Monroe --

MS. NELKENS: Yeah, yeah. W were
first -- when this first happened, | notified
Pam and she --

MR T ACOPINO No. | understand
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that part. But I'mjust trying to find out
who you need to ask the questions of, okay.
(Court Reporter interrupts.)

MR TACOPINO That's what |I'm
trying to get at is who is it that you need
to ask the questions of. So |I'mnot sure
t hat Panel a Monroe woul d be the right person
to ask that question, just fromny common
experience with the Site Eval uation
Commi tt ee.

MS. NELKENS: Well, at the point
when | asked her, she was the appropriate
person to ask, now she's not. | would be
asking that of TransAlta.

MR | ACOPI NO Ckay.

MS. NELKENS: And Level what? Wat
do you call it now?

MR T ACOPINO Antrim Level.

MS. NELKENS: Antrim Level.

MR | ACOPINO So you have
questions that you want to ask them about
when constructi on was concl uded?

MS. NELKENS: Yeah. Wsat's the

date at which the construction was -- they
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wer e consi dered no | onger under construction,
because that's had an i npact on the type of
i ghting that was supported to be there.

MR | ACOPI NO. What ot her questions
do you have that you want to pose to the
Applicant or the -- well, to the Petitioners?

MS. NELKENS: | would |ike themto,
in their own words, explain why the lights
weren't on and the tines that they weren't
on, and explain why they filed the nunber of
NOTAMs that they fil ed.

(Court Reporter interrupts.)

MS5. NELKENS: N O T-A-M notice to
airnmen. Basically having them --

MR T ACOPINO | know what a NOTAM
is. | thought you were explaining NOTAM (o
ahead.

MS. NELKENS: No. So, basically it
woul d be having themverify everything that
we' ve been saying, show ng thenmsel ves havi ng
to explain, give the informati on which very
clearly shows that they are -- they were not
in conpliance with their Certificate.

MR | ACOPINO Ckay. Are you aware
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that there were a nunber of filings by the
Appl i cant conpani es regardi ng that that
have - -

M5. NELKENS: Yes.

MR I ACOPINO. And did you receive
copi es of those?

MS. NELKENS:. Yes, and they were
total --

MR TACOPINO Wit a mnute.
W' re not tal king about what your opinion is
of them W' re tal king about an evidentiary
process here maybe. So you do have those.

MS. NELKENS: Hhrm hmm

MR | ACOPI NO How beyond t he
expl anations given in those letters -- what
is it beyond those letters that you want to
ask thent

MS. NELKENS: Why there were no
lights starting at 200 feet all the way up to
497 for 3-1/2 nonths; and why, when the
i ghts went on, they were not in conpliance
wth -- even when they had the |ights on,
they were not in conpliance with their

Certificate.
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MR I ACOPINO And so you're
not just -- you want to ask them questi ons
about that.

M5. NELKENS: Hhm hmm

MR TACOPINO And if the Chairman
all ows you to ask them those questions, they
may gi ve answers that are nore responsive
than what you saw in their letters. |Is that
what you're trying to say?

MS. NELKENS: O may be nore
accurate, less -- | nean, | would have to go
through the letters again and have them
expl ain the verbiage that they used

because -- well --

MR | ACOPI NO. Ckay. But you're
| ooki ng for sonething nore than is in the
letters is ny point.

MS. NELKENS: Yes, | am
Specifically the --

MR I ACOPINO And you're sure you
want to do that?

M5. NELKENS: Yes.

MR | ACOPINO Ckay. Al right.

And were there any ot her issues

38
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that you wanted to bring up in your case?

MR BLOCK: | don't know if you
were specifically asking what we m ght be
providing or submtting --

MR | ACOPI NO Yeah, | was. But
then we got off on she wanted to ask
questions, so --

MR. BLOCK: Probably a relatively
smal | nunber of docunents is about all --

MR | ACOPINO And do you know - -

MR BLOCK: They'd be things |ike
|l etters, mnutes of a board of selectnen's
nmeeti ng and a coupl e of newspaper articles
that are all relevant. So it's...

MR | ACOPI NO When do you think
you coul d have those prepared to provide
to --

MR, BLOCK: Wthin days.

MR | ACOPINO Ckay. Al right.

MR GETZ: M. lacopino, can | just
ask? Are those questions relevant to the tax
equity financing or this lighting issue?

MS. NELKENS: The lighting issue is

relevant to the tax equity. |f sonebody is

39
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shown to be non-conpliant for three and a

half nmonths, then -- are you going to cut ne
of f?

MR TACOPINO I'mgoing to let you
finish.

MS. NELKENS: Al rightie. | f
sonebody is shown to be non-conpliant for
three and a half nonths, it affects the tax
equity. If | can get to the right people at
G tigroup dobal and nake them aware of the
| ack of continuously being in conpliance wth
the Certificate --

MR TACOPINO Well, that's a
little bit different than presenting evi dence
to this Coormttee, okay.

MS. NELKENS: Wwell, if
t he evi dence --

(Court Reporter interrupts.)

MR TACOPINO Stop. | think the
answer to your question is really no, at
| east not in your definition of what is
relevant to the tax equity.

They believe that the lighting

issue is relevant to the financial,
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manageri al and technical capabilities in the
context of this docket, okay. So | think
that's where they're comng from So our
pur pose here is to make sure all the issues
are out on the table. So | think they
anticipate that they're going to present

evi dence about the lighting situation and
presunmably argue to the Site Eval uation
Committee that this notion should not be
grant ed because the Applicant, according to
t hem has not been in conpliance. | don't
know what how much evi dence the presiding
officer wwll hear on that issue, but that's
not a decision we're going to nake today.
What we're going to try to do is get a

di scovery schedul e together so that, at the
very least, all the informati on has been
traded so that we can have this hearing in a
reasonable -- within a reasonabl e anount of
time, and hopefully in an expedited fashion,
because it is one of the requests that has
been nmade, and it is the type of -- it's the
type of request through any adm nistrative

body that you would generally get sone

41
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expedi ted treatnent.

Hol d on one second. |'m about to
| ose ny conputer. It's not plugged in.
(Pause)

MR | ACOPI NO. Sorry about that.
Thank you.

So are there any ot her things that
you intend to present by way of evidence so
that | can then turn to the Applicants and
ask them what they think they'll need to do
Wi th respect to discovery, with respect to
what you present? Do you anticipate
presenting prefiled testinony from each of
you or fromone of you or from anybody in
support of your position?

M5. NELKENS: Probably --

MR BLOCK: | would say it's a
possibility, if that woul d be hel pful.

MR | ACOPI NO Ckay.

M5. NELKENS:. Yes, we'll get
|l etters from people to support.

MR TACOPINO If you're going to,
when do you think you could have prefiled

t esti nony prepared?
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MR, BLOCK: One question | have is
based on the -- |I'mnot sure on ny
interpretation of the order on intervention.
Wul d we be permitted to each one of us
submt a brief prefiled testinony, or nust we
conbine it into one testinony? That's the
question | have.

MR. | ACOPI NO No, | think that
not hi ng stops you fromcalling witnesses. So
you coul d have two separate prefil ed
t esti noni es.

MR BLOCK: | think that would
expedite things because we coul d just
individually wite and not have to confer.

MR TACOPINO Well, that's ny
question. Qoviously, you two are here as
i ntervenors. But do you anticipate any
W t nesses besi des you two?

MR. BLOCK: Probably not. Probably
not, | would say at this point.

MS. NELKENS: Well, we have
letters.

MR BLOCK: But a letter is --

(Court Reporter interrupts.)
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(Di scussi on between M. Bl ock and Ms.
Nel kens.)

MR TACOPINO A witness who files
prefiled testinmony nmust cone to the hearing
and be subject to cross-exam nation. So if
you or sonebody intends to sinply submt a
letter and is not offered as a witness at the
hearing by a party, that's generally put into
t he category of "public comment."” Sonetines
it is attached to prefiled testinony because
t he person who does testify, say it was
M. Block, is relying upon sonething he saw
in aletter or sonething like that. But it's
nore of an exhibit to the testinony. But if
what you're tal king about is just people who
agree with you, who want to wite letters to
that extent, that's nore properly public
comment. And we do take public comment right
t hrough the end of the proceedi ngs.

Ckay. Was there anything el se,

M. Block or Ms. Nel kens, that you think you
woul d be submitting?
[ No verbal response]

MR | ACOPINO Ckay. Can you give
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me sone i dea of when you think you could have
prefiled testinony? Understanding that at

| east on the discovery of what the Applicants
are presenting, you' re going to have an
opportunity as early as Thursday and Fri day
next week to question their w tnesses.

M5. GEIGER M. lacopino, just to
weigh in on that a little bit, I had a chance
to chat with ny client who has prefiled
testi nony and that would be the subject of a
t echni cal session, and she's not avail abl e on
Friday, but is avail abl e on Thursday.

MR T ACOPINO Ckay. | don't know
if you heard that, M. Bl ock.

MR, BLOCK: | think so, yes.

MR I ACOPINO. | know you have sone
appoi ntnents. Are you avail abl e on Thur sday?

MR. BLOCK: Thursday, the 24th,
ri ght now, yes.

MR | ACOPI NO Ckay. So hopefully
you all can work that out. Al right. So it
| ooks like the Citi w tness would have to be
spoken to on Thursday.

MR, BLOCK: Ckay. Are you asking
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for -- if we do prefiled testinonies, would
they need to be before that, let's say the
24t h, or could it be shortly after that?

MR TACOPINO | would think it
woul d be shortly after that because you
wouldn't file your prefiled testinony until
you' ve had the opportunity to do your
di scovery, but not too far after that.
Because 1'l| tell you, we're | ooking at a
Novenber 12th date. | think that appears to
be the first date that we can get our
Commttee together for a hearing, so --

MR BLOCK: Well, then, would the
1st of Novenber be too |ate as a deadline for
us?

MR. NEEDLEMAN: W woul d ask t hat
it be sooner because we are hopeful that the
Comm ttee will be able to take a second | ook
and nove this nore quickly. As M. Getz
I ndi cated earlier, we're hoping for a hearing
on or before Novenber 1st. And | would al so
say that | think with respect to whatever
prefiled testinony the Intervenors do file,

we woul dn't be seeking di scovery.

46
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MR I ACOPINO You would or would
not ?

MR NEEDLEMAN:  Wbul d not.

MR | ACOPI NO VWell, that makes it
easy.

MR. NEEDLEMAN: | do have one ot her
suggesti on, though.

MR I ACOPINO What is that?

MR- NEEDLEMAN: | think it's clear
to everybody in the roomwhat the differences
are between our view and the Intervenors
view. It seens to ne that if it was possible
for the presiding officer to consider that
I ssue and i ssue sone sort of ruling by the
m ddl e of next week regardi ng her views on
that, it could be very helpful in terns of
shaping not only their testinony, but also
the scope of the discovery that we'd be doing
next Thursday. Doesn't seemlike a difficult
I Ssue.

MR TACOPINO | don't know if the
presiding officer can do that.

MR. NEEDLEMAN. Well, | would just

ask it be considered, given it seens to be
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the critical point here.

MR I ACOPINO So you want an order
on the scope of the proceedi ng?

MR CGETZ: And M. lacopino, in
that regard, all these issues related to the
lighting we believe were resolved in the
Cctober 4th letter from M. Mnroe wth
respect to the response to the request for
enforcenent and penalties. | think that's
al ready been handl ed in Docket 2015-02 and
shoul d al ready be resol ved.

M5. NELKENS: May | respond to
t hat ?

MR | ACOPI NO  Yes.

MS. NELKENS: Ckay. That is the
maj or part of this entire issue.
Unfortunately, | don't know how nmuch |I'm
allowed to say. But Ms. Monroe had told ne
she was com ng out the night that | told her
the lights were out. She said she'd be out
that night. And then she called ne the next
day -- | did not hear from her the next day,
so | called her. And she said she didn't

cone out. She woul dn't be able to cone out
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until the follow ng week. And then, after

all this, we get a letter. She never cane
out. It would have been very easy for her to
see that there was a light on one tower, and
that was it. So everything that has cone
afterwards -- and also, | nean, we nay have
to get Mke to conme and testify as to how he
was al so not given the total truth.

MR 1T ACOPINO Well, Ms. Monroe's
actions are not at all relevant to either of
these issues. And | will leave that at that.
| think that if what you're trying to say is
that the lights were off and that that is
what your focus is --

MS. NELKENS: For three and a half
nmont hs, yes.

MR TACOPINO ~-- that's
under st ood, okay. W understand that
position. Wether or not Ms. Monroe was abl e
to view that or not is not really an issue.
She responded to correspondence fromthe
Applicant is what | believe M. Getz was
r ef er enci ng.

MS. NELKENS: Right, and ignored
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what | had told her, and ignored what

M. Block had told her. So it was a very
one-sided response. And | do not think that
it should be relevant [sic].

MR | ACOPI NO. Ckay. So you object
to Ms. Monroe's letter responding to -- |
forgot who wote it, but sonebody from
TransAl t a.

MS. NELKENS: Yeah. TransAlta's
|l etter was ridiculous, and the response was
al so ridicul ous.

MR TACOPINO So if it's admtted
as evidence -- if it's attenpted to be
admtted as evidence, you can certainly
object toit. And that's well w thin your
pr erogati ve.

But in ternms of the discovery,
though -- let's get back to that. Wen is it
you think you can have everything to the
Applicants so that we can -- because after
that there's going to be a hearing schedul ed.

MR BLOCK: | would like to suggest
that | think we can have everythi ng together

by Tuesday, the 29th of October, if that's
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MR TACOPINO That's fine by ne.
s that --

MR GCGETZ: Well, | just want to
clarify. "Everything together"” neani ng your
testi nony?

MR, BLOCK: Prefiled testinony,
yes, and attachments, if there are any.

MR CGETZ: That's fine.

MR T ACOPINO And | assune that
wll include all of the letters and
selectnen's mnutes and all those things that
you nentioned?

MS. NELKENS: Hhrm hmm

MR IACOPINO And that's
accept abl e.

How about Counsel for the Public?

MR. BROOKS: That's an acceptable
time frane.

MR TACOPINO Ckay. So as | see

it here then, we will have the contract nmade
avai | abl e between now and next Wdnesday. It
wi ||l be nmade avail able out at the Antrim Town
Hall, 1f that is what you prefer. The actual

51
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times when it will be there wll be worked
out between you and the representatives for
t he Applicant and the Town. Cbviously,
you're not going to be able to go to the town
hall when the town hall's cl osed.

MR. ROBERTSON:. Exactly.

MR TACOPINO D d you get that?
You're not going to be able to go to the town
hall when the town hall's cl osed.

MR, ROBERTSON: Ri ght.

MR | ACOPI NO Ckay.

MR BLOCK: | assune --

MR I ACOPINO They're not going to
open it for --

MR BLOCK: During town hall hours,
yes.

MR |ACOPINO Al right.

MS. NELKENS: Unl ess one of the
sel ectnren wanted to be graci ous enough to
open it up.

MR TACOPINO Well, that's up to
t hem

MS. NELKENS: Wbul d you be?

MR T ACOPINO The point is, for
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our purposes here, it's going to be during --
‘cause | don't want to hear conpl ai ni ng down
the road that they didn't open for us or
sonmething. So it's going to be during town
hal | hours, whatever they happen to be. |
don't know what they are in Antrim

Ckay. And then on the 24th, the
wtness fromCiti wll be available. And
sonetine on the 24th and 25th, the other
W tnesses will be avail abl e.

MR CGETZ: We'll make them
avai |l able at the sane tine, one call.

MR TACOPINO Ckay. And who is
going to provide the call information?

MR CETZ:. W will.

MR | ACOPI NO M. Getz will
provide that information to the rest of the
parties.

Ckay. And then by Cctober 29th we
w il have the Antrimresidents' prefiled
testi nony and any exhibits that they intend
to present at the hearings.

And by the way, | nmean, you guys

menti oned the contract. Are there exhibits
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beyond the contract that you antici pate?
Because | woul d hope they woul d be provided
during this tine frane as well.

MR CGETZ: The only exhibits are
what are attached to the testinony and the
di agrans of the corporate structure.

MR T ACOPINO And that's already
been made public. Ckay.

And so then discovery shoul d be
done by the 29th of this nonth.

| understand there's a request to
nove up the date fromthe date that we' ve
sort of been able to determ ne. That's not
up to Ms. Monroe or nyself. W wll speak
with the presiding officer to see if that can
be acconplished or not. And then on what ever
date it is, whether it's the 12th or sone
date before that, we w il have the hearing.

Do any of the parties have any
questions or any requests regarding the
conduct of the hearing? |s anybody asking
for any procedures to be taken that aren't
part of the normal hearing process? And in

this room everybody's been to a Site
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Eval uati on Conmttee heari ng.

| believe, Ms. Nel kens, at | east
since |'ve been involved, this is your first
tinme as a participant, as a party.

M5. NELKENS: No, | was an
I nt ervenor .

MR | ACOPINO Ckay. So is anybody
asking for any changes in the process at all?
| nean, generally the party with the burden
of proof will go first and then go last. And
there will be opportunity for
cross-exam nati on based upon the prefiled
testinoni es and vice versa when the residents
put on their case, or when Counsel for the
Public puts on their case. There will then
be cl osing argunents. And dependi ng upon the
pl easure of the Subcomm ttee, there may be a
request for witten argunents. | don't know
whet her they wll request that or not. But
that's sonething in a hearing like this that
that determ nation generally will be nade by
t he Subcommittee at the tinme of the hearing.

When we notice this hearing, if we

we're going --
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Have we al ready noticed it?

MS. MONRCE: No.

MR T ACOPINO Ckay. W' re going
to notice it that we're going to hold the
adj udi cati ve hearing, and we may go ri ght
into deliberations. So that will all be part
of the notice. Utimately, there will be a
witten decision nade based upon -- the
witten decision will be issued based upon
the deli berations that are done in public by
t he Subcommittee.

Any anti ci pat ed changes or
anendnents to the petition?

MR CGETZ: No.

MR | ACOPI NO. Ckay. Any ot her
nmoti ons that anybody expects to file?

[ No verbal response]

MR | ACOPI NO Ckay. Anything el se
t hat anybody wants to address at this
prehearing conference?

M. Brooks? Ch, I'msorry.
t hought you were going for the mc.

MR CGETZ: |If | could say one other

thing. | just want to make clear on the
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Applicant's, on AntrimLevel's behalf, we're
prepared to go to hearing as early as

Cct ober 30th, the day follow ng the deadline
for the testinony.

MR | ACOPINO Ckay. Thank you. |
think that, as you are all aware, at | east
two of the three that have been nenbers of
this Commttee in the past, so you know t hat
sonetines it's difficult to get the
schedul i ng that's necessary.

MR BLOCK: | think as a techni cal
question, if sone of the docunents we want to
submt are newspaper articles, wll they
stand as evidence by thensel ves? W could
al so have the reporter testify in person,
pr obabl y.

MR I ACOPINO | woul d suggest that
you di scuss that with the other side, okay.
This is an adm nistrative proceeding. The
technical rules of evidence don't apply. But
t hey may have an obj ection, so you should
di scuss that with themfirst. They nmay not
have an objection. (Qbviously, if they don't,

then you don't have a problem putting the
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newspaper articles in. But if they intend to
object to any of your exhibits, you want to
know t hat as soon as possible. So don't be
afraid to request that of them And if you
need some assi stance in doing that, you can
al ways give ne a call

MR, BLOCK: Okay.

MR | ACOPI NO Yes, sir.

MR. ROBERTSON:. W would object to
t he use of newspaper articles as evidence.

MR | ACOPI NO. Thank you.

So you know there's at | east one
obj ection. So you mght want to -- one thing
that you could do is file a notion in advance
asking for a ruling in advance on whet her
they' |l be admitted, the newspapers articles.
CGenerally, | nean, there's relaxed rul es of
evidence in an admni strative proceeding.

MR BLOCK: Can we call, in this
case it's a reporter that publishes the
paper. Can we call sonebody as a witness to
conme in and testify?

MR I ACOPINO. He's going to need

to file prefiled testinony.
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MR BLOCK: But it's --

MR I ACOPINO So you have to do it
by the 29t h.

MR BLOCK: Okay. But even if that
person is not an intervenor, if they're
i ncluded, if they have a prefiled testinony,
they can then conme in whenever the date is
set.

MR | ACOPI NO. Yes, understandi ng
that you may -- you know, the Applicant nay
object to that prefiled testinony and ask the
presiding officer not to have the Commttee
consider it or to strike it, whatever
| anguage they want to use. And there wll be
a |l egal determ nation nmade at that point
about that.

MR, BLOCK: | may be premature
because the person may not be avail abl e, but
"1l lTook into it.

MR I ACOPINO There's been a | ot
of di scussi on about newspaper articles. |
don't know what the Applicants' position on
themis. | know the Town objects.

MR, NEEDLEMAN:  Well, first of all,
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| can't imagine a circunmstance where it woul d
be necessary to bring the reporter in. So we
certainly wouldn't insist on that. | would
just say that with respect to newspaper
articles, to ne what's inportant is the
content. And |I'mpretty sure it's going to
speak about stuff that we don't consi der
relevant to the docket. And so if you happen
t o have newspaper papers about tax equity
financing, |I'mhappy to take a | ook at them
If it's about the issues we di sagree on, we
woul d object on rel evance. And hopefully
we'l | have an order on that before then and
we won't have to argue about it.

MS. NELKENS: That's what | was
going to say. It nay be adm ssible,
dependi ng on what the order says. And if so,
then --

MR TACOPINO But I'mgoing to
reconmend both parties proceed as though
you're not going to get an order in the
interim You may. But | don't want to have
anot her prehearing conference because, well,

we weren't ready because we didn't think this
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woul d be an issue, or we thought this would
be an issue and now it's not, okay. That
issue is, as they say, "up in the air."

M5. NELKENS: l'"'msorry. Just to
clarify, are you saying that we shoul d just
go ahead and send the newspaper articles in
I n nmeanti nme?

MR I ACOPINO To the other side.

MS. NELKENS: To them

MR TACOPINO Right, in the
di scovery process, yes. Don't hold back and
then say, well, we were waiting for an order,
because an order nmay not cone. The presiding
officer may say we'll deal wth this at the
heari ng.

MS. NELKENS: Ckay.

MR TACOPINO And if she does do
that and you haven't provided the nmaterials,
well, that's going to be on you, and you'll
probably suffer the consequences of that. So
proceed at this point as though what you want
to argue is going to be argued. They're
proceeding in the sane way in their vein.

And the other participants wll as well. And

61
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if the presiding officer makes an order
regardi ng the scope of the proceedi ng that
says this evidence will be admtted or not
adm tted, so be it. But if not, it's
obviously an issue that will be resol ved at
t he hearing because people will be objecting
and notions will be made at that hearing.
And the presiding officer will decide at that
poi nt, okay. And | don't know if she will or
will not issue an order. | don't know what's
on her cal endar or what her schedule is right
NOW.

So | believe |I've exhausted ny |i st
of things to discuss at this particular

pr eheari ng conference.

Ms. Monroe?
M5. MONRCE: | would just say that
we do have -- I've confirnmed the Commttee is

avai | abl e on Novenber 12th, so people should
mark their calendars. And if we can do
somet hi ng sooner, we may.
MR | ACOPI NO. Any questions?
[ No verbal response]

MR | ACOPI NO Hearing none, any

2019- 03} [ PREHEARI NG CONFERENCE] { 10- 22- 2019}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

63

ot her --

M5. GEIGER If it's possible,
could you tell us when we m ght be expected
to hear about a witten order nenorializing
t he Novenber 12th date or setting a different
date? | just want to be able to confer wth
ny client sooner rather than | ater and nake
sure they're avail able on whatever date is
sel ect ed.

And | woul d al so echo Attorney
Needl eman' s request that the hearing be held,
if at all possible, before the 12th, as both
sides of the transaction are anxious to nove
forward with it.

M5. MONRCE: | woul d hope early
next week we can nail that down and i ssue an
or der.

MS. CGEl GER  Thank you.

MR TACOPINO W're literally
t al ki ng about ei ght days, eight business days
of difference.

M5. MONRCE: The 11th is a state
hol i day.

MR TACOPINO R ght. So we've
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got -- | nmean, if discovery ends on the
29th -- I"msorry. Yeah, eight days.
MS. MONRCE: | know that the week

of the 4th through the 8th of Novenber is not
available. So | guess the earliest woul d be
the 30th, if possible.

MR I ACOPINO So we have three
days we can |l ook at: The 30th, 31st and 1st,
really, because | guess there are certain
menbers of the Committee who will not be
avai |l abl e during the week of the 4th. But we
wll look into that.

Any ot her questions?

[ No verbal response]

MR I ACOPINO. No? Hearing no
ot her questions, is everybody happy wth
adj ourni ng? W' re adj our ned.

(Hearing adjourned at 2:18 p.m)
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|, Susan J. Robidas, a Licensed
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forth, to the best of ny skill and ability
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