
 

A. ELI LEINO 
ADMITTED IN NH AND MA  
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FAX: 603-626-0997 

900 Elm Street, 19th Fl.│P.O. Box 3600│Manchester, NH 03105-3600  
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July 2, 2021 
 
VIA EMAIL: Dianne.h.martin@puc.nh.gov 
Ms. Dianne Martin  
New Hampshire Site Evaluation Committee  
21 South Fruit Street, Suite 10  
Concord, NH 03301-2429  
 
Re: SEC Docket No. 2021-01 Petition for Jurisdiction over Proposed Solar Energy 
Facility in Milford, NH  
 
Dear Chairwoman Martin:  
 
On behalf of Brox Environmental Citizens and pursuant to an Assented to Motion for 
Deliberations submitted June 25, 2021, please find enclosed for filing in the above 
captioned matter a copy of a Supplemental Filing in Support of Petition for 
Jurisdiction.  A copy of the enclosed filing has also been sent electronically to all persons 
listed on the Committee’s official Service List for this docket.  Please let me know if you 
have any questions regarding this filing. 
 
Most Sincerely, 
 

 
 
A. Eli Leino 
 
AEL:rjj/4883616.1 
Enclosures 
cc: All Parties of Record on SEC Docket 2021-01 Service List 
 Suzanne Fournier 
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STATE OF NEW HAMPSHIRE 
SITE EVALUATION COMMITTEE 

 
Docket No. 2021-01 

 
Petition for Jurisdiction 

Over Proposed Solar Energy Facility in Milford, NH 
 

BROX ENVIRONMENTAL CITIZENS’  
SUPPLEMENTAL FILING IN SUPPORT OF PETITION 

 
 NOW COMES Brox Environmental Citizens, an unincorporated association with an 

address of 9 Woodward Drive, Milford, New Hampshire (the “Petitioner”), by and through its 

attorneys, Primmer Piper Eggleston & Cramer PC, and submits the following Supplemental Filing 

in support of its Petition for Jurisdiction filed with the New Hampshire Site Evaluation Committee 

(“SEC” or “Committee”) on December 4, 2020.  

 
INTRODUCTION 

 
Brox Environmental Citizens respectfully requests this Committee assert jurisdiction, 

pursuant to RSA 162-H:2, XII, over the proposed 16 MW solar facility that Milford Spartan Solar, 

LLC (“Spartan Solar”) seeks to construct in the Town of Milford, Hillsborough County, New 

Hampshire (the “Facility”).  Petitioner has previously submitted documents detailing the benefits 

of SEC review of the Spartan Solar project in light of the significant proposed environmental 

impact.  This document is intended to supplement the Petitioner’s Petition (Pro Se) for Jurisdiction 

of Proposed Solar Energy in Milford, NH; Objection (Pro Se) to Milford Spartan Solar, LLC’s 

Motion to Dismiss Petition for Jurisdiction; and Motion (Pro Se) to Amend the Petition to Remedy 

Deficiencies.      

In addition to the arguments set forth in the pro se filings referenced above, Petitioner 

further contends that SEC jurisdiction is necessary as the Facility is proposed to be constructed, in 

part, on land owned and leased by the Town of Milford (the “Town”) and, in part, on private land 

which enjoys Current Use taxation status.  Without the Facility, the Town’s property tax income 

derives from the private land resulting in approximately $16,000 over 40 years versus $3.23 

million in tax revenue generated by the Facility based on Spartan Solar estimates.  From both lease 

and tax income, the Town would reap significant financial benefit from the Facility while serving 
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as its own permitting authority through its Zoning and Planning Boards.  The clear potential of 

bias here is so significant that the SEC should take jurisdiction to insure the impartial consideration 

of RSA 162-H:16 and the potential issuance of a certificate.   

 
STANDARD OF REVIEW 

 
RSA 162-H:2, XII provides that the Committee may assert jurisdiction over a renewable 

energy facility, which shall include electric generating station equipment powered by solar 

technologies, with a nameplate capacity from 5 MW to 30 MW that the SEC “determines requires 

a certificate, consistent with the findings and purposes of RSA 162-H:1.”   

To assert jurisdiction, the Committee must determine whether a certificate is required to 

meet one of the following criteria:  

(1) Maintain a balance between the environment and the need for new energy facilities in 
New Hampshire;  

(2) Avoid undue delay in the construction of needed facilities and provide full and timely 
consideration of environmental consequences;  

(3) Ensure that all entities planning to construct facilities in the state be required to provide 
full and complete disclosure to the public of such plans; and  

(4) Ensure that the construction and operation of energy facilities are treated as a significant 
aspect of land-use planning in which all environmental, economic, and technical issues are 
resolved in an integrated fashion.  

 
See RSA 162-H:1; Brief of Timbertop Wind I, LLC, SEC Docket 2012-04 at 5.  
 

ARGUMENT 
 

1. Asserting jurisdiction over the Spartan Solar project is necessary to maintain a 
balance between the environment and the need for new energy facilities in New Hampshire. 
 
 In its previous filings, Petitioner has suggested the following environmental benefits of 

SEC jurisdiction: 

 Evaluate what impacts there might be to the recreational trail network and impacts to the 
trails themselves that fall within the 83-acre Site. [Spartan Solar] has noted that trails may 
need to be relocated.  

 Evaluate the impacts to air and water quality from large-scale deforestation; that is, the 
loss of trees, shrubs and other vegetation that sequester carbon and cleanse water.  

 Evaluate the effects on wetlands of solar panels that would be installed on both sides of 
Birch Brook and its associated wetlands. Birch Brook is designated as a second order 
stream in the Town's zoning ordinance that is given a 50-foot buffer.  
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 Evaluate the effects on vernal pools and vernal-pool-dependent wildlife, as well as the 
overall functioning of the wetland complex of interrelated and interdependent uplands 
and wetlands.  

 Evaluate what impacts there would be to the sensitive habitat of populations of three 
documented significant wildlife species, state-listed, that inhabit the Site—the Blanding's 
Turtle, the Spotted Turtle, and the Eastern Hognose Snake. 

 
See Petition for Jurisdiction of Proposed Solar Energy in Milford, NH, SEC Docket 2021-01 at 4.  
 
 In furtherance of these assertions, the Petitioner files the following 19 exhibits for SEC 

consideration: 

 
Exhibit 1 Aerial of the 83 acres—with and without the solar panels 
Exhibit 2 Rare and Threatened and Endangered Species – Natural Heritage Bureau report 
Exhibit 3a Impacts to the 3 Threatened and Endangered species-threats described 
Exhibit 3b Dead Spotted Turtle on the private side 7/10/2019 
Exhibit 4 Heron Pond’s Great Blue Heron Colony 
Exhibit 5 Map of hundreds of contiguous, undeveloped acres 
Exhibit 6 Groundwater protection area 
Exhibit 7 Highest ranked habitat – Wildlife Action Plan, map of Milford, NH 
Exhibit 8 Trail network 
Exhibit 9 Citizens engage in land-based activities 
Exhibit 10 Haul road through site used by Lorden gravel operation 
Exhibit 11 Private land is assessed as farmland 
Exhibit 12 Birch Brook and Conservation Land—safe havens 
Exhibit 13 NH Fish & Game’s 3-year Threatened and Endangered Species study—no 

report 
Exhibit 14 Visibility issue from the school’s property 
Exhibit 15 Local impacts to air and water quality 
Exhibit 16 Wetlands, vernal pools and Birch Brook 
Exhibit 17 Effects on vernal pools—400 foot buffers needed 
Exhibit 18 Functioning of the wetland complex 

 

2. The Town of Milford through its various municipal permitting boards is not 
equipped or inclined to ensure that the construction and operation of the Facility are treated 
as significant aspects of land-use planning in which all environmental, economic, and 
technical issues are resolved in an integrated fashion. 

 
New Hampshire has abundant case law regarding the high standard of impartiality required 

of municipal permitting boards.  The New Hampshire Supreme Court opined in Winslow v. Town 

of Holderness Planning Board, “Our State Constitution demands that all judges be ‘as impartial 

as the lot of humanity will admit.’ N.H. CONST. pt. I, art. 35. This applies similarly to members 



 

4 
4881782.2 

of boards acting in a quasi-judicial capacity.” 125 N.H. 262, 266 (1984)(quoting N.H. Milk 

Dealers' Ass'n v. Milk Control Board, 107 N.H. 335, 338–39 (1966)).  In Winslow, the court further 

reasoned that it would refer “to the action of a planning board as ‘quasi-judicial,’ because such 

boards need not provide all the procedural safeguards required in a court of law.  At 267 (citations 

omitted).  

In the present matter, Spartan Solar has partnered with the Town in a substantial economic 

venture, and the Town (through its quasi-judicial boards) cannot be trusted to act impartially.  

Furthermore, by his own admission, one member of the Milford Planning Board owned the private 

portion of the proposed development site, continues to receive certain mail for the current owner, 

and is employed to do work on site.  In light of the perceived conflicts, it is unclear that the Town 

will fairly review the environmental, economic, and technical issues related to this application, 

and should cede jurisdiction to the Site Evaluation Committee.  

 

A) The apparent conflicts of interest are so significant that the SEC should take 
jurisdiction as a neutral party.  

 
In its position as landowner and future landlord, the Town of Milford is poised to earn $6.3 

million from the lease of the Brox Community Lands.  See Testimony of Dominic Lebel, Milford 

Spartan Solar, Planning and Zoning Board Joint Hearing, May 19, 2020 

(http://gtm.milford.nh.gov/CablecastPublicSite/show/1596?channel=2).  The Town solicited 

proposals for solar development and is not unbiased about the development of the Facility.   

The Town’s Planning and Zoning Boards should not be in a position of evaluating the 

Facility’s benefits and impacts because they cannot be expected to effectively balance the 

competing site evaluation and permitting criteria against the Town’s potential financial gain.  At 

the Joint Hearing, Mr. Lebel noted that the Facility taxes would be “much, much greater” than are 

currently paid.  See Joint Hearing at 38:10.  Spartan Solar’s promise of a significant capital 

investment is understandably enticing, but the financial benefits depend on understanding energy 

markets, which the Town is not qualified to evaluate.  Furthermore, the Facility could have a 

significant impact on the electric grid, something the Town is not qualified to evaluate.  There 

would be large, unmitigated impacts if, due to its desire to realize the available financial gains, the 

Town fails to properly vet the project and applicant.  An efficient, unbiased remedy is readily 

available in SEC jurisdiction. 
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B) Planning Board Member Amato’s connections to the subject property indicate 
pre-judgment of the application.     

 
In addition to codifying the lofty standard of impartiality for public officials, our courts 

have also detailed the disqualifying effect of even one municipal board member’s failure to meet 

those standards.  In fact, “mere participation by one disqualified member [is] sufficient to 

invalidate the tribunal’s decision because it [is] impossible to estimate the influence one member 

might have on his associates.” Rollins v. Connor, 74 N.H. 456, 459 (1908).  In Rollins, a board 

member presented before the same board prior to his appointment, and participated in deliberation 

and voting on the same matter following appointment. Id.  The New Hampshire Supreme Court 

has detailed multiple analogous occurrences where a board member demonstrated that he was “not 

indifferent” and, therefore, that he prejudged the application, and ruled ultimately that the decision 

must be set aside.  See e.g. City of Dover v. Kimball, 136 N.H. 441 (1992), at 445.  The SEC in the 

present matter could promote efficient process by taking jurisdiction and mooting any allegations 

of prejudgment.   

Regarding the Spartan Solar application, Planning Board Member Amato has significant 

connection to the subject property.  By his own admission at the May 19, 2020 public hearing, he 

is the former owner of the property, was still listed as the property’s contact mailing address for 

the Town Tax Assessor’s office, and performs haying of the subject property on an annual basis.  

See Testimony of Amato, Joint Hearing at 48:40.  Allowing the Milford Planning Board to retain 

jurisdiction gives rise to a challenge of how Member Amato’s influence has already colored the 

opinion of the Board at large.  In an effort to avoid undue delay while fairly considering the 

environmental, economic, and technical issues of the Spartan Solar application, it is clear that the 

Site Evaluation Committee is the proper forum, and that the thresholds for SEC jurisdiction have 

been met.  As such, the Petitioner respectfully requests that the SEC elects to assert jurisdiction 

pursuant to RSA 162-H:2, XII.  
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Respectfully submitted, 
 
Brox Environmental Citizens 
By Its Attorneys 
Primmer Piper Eggleston & Cramer PC 
 

 
Dated: July 2, 2021   _______________________________ 

A. Eli Leino, Esq./NH Bar #269065 
900 Elm St., 19th FL 
Manchester, NH 03101 
603-626-3338 
eleino@primmer.com 
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Exhibit #1 -- overview showing the 83 acres – forests, wetlands, vernal pools, wetland complex, open field – farm 
land – first image is without the solar panels, second image shows the solar panels coverning forests and farm 
land with construction near wetlands and crossing wetlands.
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Image below is from the Town’s GIS system – aerial date = 4/3/2019 
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Exhibit #2:  Rare, Threatened & Endangered Species, Natural Heritage Bureau Report provided to Dr. Ryan who 
conducted the Brox Property Natural Resources Inventory, report dated March 2015. 
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Exhibit #3a: Impacts to Blanding’s Turtle, Spotted turtle, and Hognose Snake – 
threats to existence as described by Fish & Game’s Nongame & Endangered 
Wildlife Program.  
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Exhibit #3b:  Impacts to endangered turtles using the vernal pool on the private 
side of the project – a dead Spotted Turtle  

Photo below was taken by staff of F&G’s Nongame & Endangered Wildlife Program July 
10, 2019 along the gravel operation haul road near the vernal pool 
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Exhibit #4:  Heron Pond’s Great Blue Heron Colony – photos taken June 16, 2021. 
In 2012 there were nine nests. Since then nature has taken down some of the 
dead trees resulting in there being three nests in 2021 according to reports by 
citizens. 

Photo by Suzanne Fournier show 2 of the 3 nests in the colony on 6/16/21 
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Photo by Suzanne Fournier shows the nest to the west closeup on 6/16/21. 
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Photo by Suzanne Fournier shows the nest to the east closeup on 6/16/21. 
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Exhibit #5: Hundreds of contiguous, undeveloped land, some of it shown below 
(it continues to almost 200 more acres owned by the Town of Milford – Hitchiner 
Forest). 
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Exhibit #6:  Groundwater Protection Area Level I – NRPC map 
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Exhibit #7:  The entire site is highest ranked habitat either in biological region (green color) or entire state (purple 
color) – Wildlife Action Plan https://www.wildlife.state.nh.us/maps/wap/milford8x11scoring.pdf

For context, see full Milford map below this excerpt. 
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Below is the full Milford map. The project site is located where 101 is shown above the name of Milford.
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Exhibit #8:  Trail network – three pieces of evidence 

Trail network as shown on NH GranitView --  dashed line 
https://granitview.unh.edu/html5viewer/index.html?viewer=granit_view

For comparison, the trails are not shown below: 

Excerpted from May 19, 2019 Minutes of Planning Board meeting 
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The Conservation Commission leads hikes at the Brox Property, as follows: 

https://www.milford.nh.gov/conservation-commission/events/11733 

MCC 4th Saturday Hike Series 
Hike trails on the Brox Community Land at 9:00am 

Event Date:  
Saturday, March 24, 2018 - 9:00am to 11:00am  

Please join the Milford Conservation Commission for our January “4th Saturday Hike” 
series.  The hike on January 28th will be at the Brox Property.  Parking is available at the Heron 
Pond School on Heron Pond Road.   We may need to make last minute alterations due to weather 
conditions.  Please monitor the commission website at www.milford.nh.gov/conservation.  We 
suggest that you bring a hiking pole and crampons. 
Coordinates for the parking area:  Lat:  42°49'32.00"N  Lon: 71°41'34.88"W
Rt 101 Bypass to the first light.  Turn left onto Phelan Rd.  Continue onto Savage Rd.  At the 
"y", take the left arm onto Whitten Rd.  Approximately 2 miles, turn left onto Heron Pond Rd 
(signs for school are very present).  Follow the road to the school parking area.  Dogs on leashes 
are welcome. For additional information, please contact the Milford Conservation Commission 
at 249-0628. 
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Exhibit #9:  B.E.Citizens and other citizens engage in land-based activities. Some 
are hunters, others are hikers, cyclists, wildlife watchers & photographers, 
among other activities. 

Evidence from the photographers in recent years is below. 

Photo by Sharon Harvell of two Blanding’s Turtles with three Painted Turtles on a log in 
Heron Pond on May 10, 2021 
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Photo by Sharon Harvell of an Osprey in flight over Heron Pond on April 24, 2021 
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Photo by Marcia Vanolinda of a Scarlet Tanager at Heron Pond on May 16, 2019
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Exhibit #10:  The Lorden gravel operation uses the haul road through the site as 
shown below in red line. 
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Exhibit #11:  Private land is assessed as farmland – hay field and forests – 
portions of the property card are below. 
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Exhibit #12:  Birch Brook & Conservation Land – safe havens. Birch Brook runs 
east and south through the site and out to contiguous conservation land (owned 
by Beaver Brook Association), and connects to Great Brook, then Osgood Pond. 
Such waterways provide safe haven and safe passage for wildlife through the 
landscape. 

NH GranitView – wetlands layer (blue) on as well as conservation land layer (green). 
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The 83 acre site is between conservation land as depicted below at NH GranitView 
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Exhibit #13:  NH Fish & Game’s 3-year wildlife study of Blanding’s Turtle, Spotted 
Turtle, and Hognose Snake – no report, only data. Study occurred in 2018, 2019, 
partially in 2020. 
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Excerpt from Plan Set sheet 1 – Gravel Operation Brox Community Land – 
requiring a 3-year study of T&E wildlife. 
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Exhibit 14:  Visibility issue from the school’s property. The Milford School District 
owns the entire west side of Heron Pond. Teachers use the property for outdoor 
nature walks and classes with access to the pond and its view. Photos of one 
outdoor classroom on April 19, 2021 are below. The second photo also shows the 
view across Heron Pond in the direction of the proposed solar site from the 
School’s property.  

Photo taken April 19, 2021 shows a class returning after taking a nature walk at Heron 
Pond. The photographer was Suzanne Fournier who was standing at the Great Blue 
Heron lookout over Heron Pond (see next photo). 
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Photo taken April 19, 2021 shows the view of Heron Pond from the Great Blue Heron 
lookout where Suzanne Fournier was standing and took photos of the class as they 
were exiting their nature walk. This view looks towards the locations of the proposed 
solar array. 
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Photo taken April 19, 2021 shows a class walking back towards Heron Pond School 
after a nature walk at Heron Pond.  
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Exhibit #15:  Local impacts to air and water quality. A large residential 
neighborhood as well as Heron Pond School are situated to the west of the 
proposed solar site. A large amount of forest would be cleared as the site is 
forested except for the hay field on the private side, resulting in the loss of air 
purification services that forests provide as a benefit to the public. Forests trees 
and other vegetation also help to cleanse water.  

Excerpt from the Town’s GIS map of properties shows the residential neighborhood in 
relation to the proposed solar site’s vegetation clearing. 
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Exhibit #16:  The site has wetlands, including 15 vernal pools and Birch Brook. Prior delineations and vernal pool 
identification were conducted by Meridian Land Services on the Town’s Brox Property and more recently by TRC 
(Olivewood Energy’s contractor) for the project site, but B.E.C. does not have access to the TRC report. 
Meridian’s wetland map dated February 4, 2014 is below. TRC discussed the wetlands and vernal pools at the 
Milford Board of Selectmen’s meeting of September 23, 2019 and noted that they confirmed 15 vernal pools. The 
excerpt from the meeting minutes is below. 
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Exhibit #17:  Effects on vernal pools and the vernal-pool-dependent wildlife and 
for T&E species who utilize vernal pools, e.g., Blanding’s Turtles. Buffers need to 
be large, according to NH DES – 400 feet. 

Excerpt below from New Hampshire Wildlife Action Plan Appendix BAquatics-161 

https://www.wildlife.state.nh.us/wildlife/documents/wap/appendixb-habitats.pdf 
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Exhibit #18 – Functioning of the wetland complex. Dr. Kevin Ryan of FB 
Environmental wrote in the Natural Resources Inventory he conducted for the 
Brox Property about the problems with severing the terrestrial habitats within the 
wetland complex. Two documents are below.

Document #1 is an excerpt from Dr. Ryan’s NRI report pages 20-21. Dr. Ryan warns 
against developing to the north of Heron Pond Road because of the effects that 
severing would have on the functioning of the wetland complex for wildlife. 
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Document #2 is page 9 of Dr. Ryan’s NRI report 


